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Incorporating her opening brief, Ms. Coballcs offers this strict reply: 

I. REBUTTAL STATEMENT OF FACTS 

At 3, Respondent claims "Gunnar is aggressive," citing to VRP 

94:7-11, 97:13-22. These passages never use the word "aggressive" or 

describe activities associated uninistaltabiy with viciousness (as opposed 

to mischievousness). At most, An tho~~y  cial~ns he did not want Gunilar to 

"jump on Emmalin." 

At 4, Respondent claims: 

Contrary to the repeated warnings to stay out of the rooin where the dog is 
kept, Einmalin was allowed into Anthony's room with Antl~ony or 
Conner, in the dog's absence, from time to time to look for games in 
Anthony's room, 

crti~lg VRP 143:fO-20, 146:l-6. This inischaracterizes Connor's 

testiinony. Never does Col~ilor allege Eininatin was allowed in Anthony's 

room "with Anthony." Importantly, he prefaccs that & Emmalln could 

enter, "I would make sure Gunilar wasn't in tilere, and, if he wasn't, I 

would - I'd - I'd walk in there wit11 Emma1111 ...." VRP 143:17-19 

At 5, Respondent claims: 

He attempted unsuccessfuliy to pull Gunnar froin Einmalin, by placing his 
arms arouild Gunnar's waist from behlnd Gunnar and pulling hiin away, 

citing VRP 103:2-104:4, 11 7:13-118:9. Anthony never testified to 

placing "his am15 around Gunnar's waist." He claims that he ''tried to 

grab his hind legs," but Gttnnar "stopped on his owi~[.]" VRP 103:25- 



104: l (emphasized). 

If .  REBUTTAL ARGUMENT 

A. Constitutional Questions Heard in Writ of Review. 

At 9, Respondent argues a writ cannot pei~nit judicial review of 

purely legislative, executive or ~ninisterial acts of tile agency (here, 

validity of SCC 5.04.032), citing Chuussee 1). Snohomish Cy .  Council, 38 

Wash.App. 630, 634 (1984). Because Respondent never inade this 

argument below, the coii~tshould disregard it. Risnzon v. State, 75 

Wash.App. 289, 294 (1994); Nortitlake Marine Worliis, Inc, v. City o f  

Seultle, 70 Wash.App. 491, 512-13 (1993). 

Nevertheless, the arguinent fails because Chuussee held, at 642- 

43, that the superior court properly detnmined the constitutional validity 

of municipal codes in the scope of the writ. See Appellai?ts' Buiej,' 37 fn. 

40. Respondent argues that SCRAPS had no discretion with respect to 

declaring Cunnar dangerous and impounding him without a warrant, 

attempting to convert tile declaration and impound into rronreviewable 

pureiy ministerial, executive acts. However, it ignores the threshold 

discretionary detennination of "sufficient infolmation." 

Calling it ministerial, however, transforlns Respondent's assertion 

into a concerning admission that appears to endorse the practice of letting 

gove~nment seize a citizen's property on demand, presuming the dog 



guilty before proven innocent, forcing the owner to incus costly hoarding 

and impound fees until the Respondent fails to prove its case to the 

Board. Pending this deternlination, and while the owner may redeem her 

dog from SCRAPS, she must coinply with onerous and costly 

restrictions. SCC 5.04.032(1~)(6), 5.04.035fb). Failure lo appeal or comply 

in fifteen days mandates the dog's death. SCC 5.04.032(a)(6). 

Because the "appeal" seeks the remedy of not only reversing the 

initial dangerous dog desigilation, but also releasing a confiscated dog 

from impound, Ms. Coballes's writ properly challenges the validity of the 

Sept. 20, 2010 warrantless impound and the ongoing detention of 

Gunnar. SCC 5.04.035 requires that even if the dog owner timely 

appeals, if she cannot meet the requirements for a provisional release, the 

dog must remain incarcerated during the pendency of the appeal(s). As 

the Respondent aptly noted, once declared dangerous, confiscation and 

a (bai~ing compliance or appeal) follow atitomatically; accordingly, 

an appeal of the former ~tccessitates review of the latter. 

At 12, Respondeilt claims Ms. Coballes understood her 

constitutional challenge fell outside the writ process, citing her Motion to 

.4mend Complaint, at CP 531-40. Yet, the Respondent repeatedly 

m~sapprehends the purpose of the amendment - viz., to challenge the 

constit~~tionality of different code provisions (SCC 5.04.070(f), SCC 



5.04.020(L), and SCC 5.04.120(a)) considered by the Board, in the 

context of Ms. Coballes's later criminal' charge and Feb. 16, 2011 

conviction. 

B. Respondent Ignores Hoesch and Wrongly Analyzes Rabon. 

At 13, Respondent cites Rahor~ v. City of Seattle, 135 Wn.2d 278, 

290, 291-93 (1998) to argue no preemption and claim that state and local 

laws need not be exactly the same to be reconcilable. Without attempting 

to reconcile, it then conclusorily states, "There is no preenlption or 

conflict." First, Ms. Coballes never claimed preem~tion. She asserted 

conflicl. Further, at issue is whether ''tlle two enactments can be 

hanllonized" or "an ordinance . . . prohibits that which state law permits." 

Id., at 292. The Respondent fails to admit the obvious, that SCC 5.04.020 

prohibits what RCW 16.08.070 permits -- viz., keeping dogs without 

being subject to onerous restraints (or euthanasia) imposed by 

significantly expanding the deiitlition of "severe inju~y," a key element in 

declaring a dog "dangerous." Analytically on point is Hoesch, a case 

Respondent co~nplctely ignores 

C. Default "Notification and Appeal" Procedure Does Not 
Excuse Constitutional Violations. 

Respondent asserts RCW 16.08.080(1) justifies the "notification 

' This action was RALJ-appealed and Ms. Coballes will be filing a petition for 
discretionary review wit11 this court soon. 

4 



and appeal procedure" of SCC 5.04.032. However, RC\N 16.08.080 does 

not, and canllot, colldolle violations of the Fourth and Fourteenth 

Ainend~nents and State Constltutlon; nor does it allow Respondent to 

enact ordinances conflicting with Ch. 16.08 RCW, as argued above. 

Changing definitions does not concen? notification or appeal procedure. 

D. Respondent Makes Nonsensical Argument Regarding 
Waived Challenge. 

At 15, Section D, Respondent claims Ms. Coballes does not 

challenge "the decision oC the County Co~~~rnissioi~ers as violating her 

rights." Birt see Appellrtnl's BvieL Section I(2) and Issue 2. Evidei~ily, 

Ms. Coballes's constitutioilal rights attach to her dog and her own liberty. 

E. Substantial Evidence Does Not Exist. 

Finding of Fact No. 16: Respondent melodramatically claims Ms. 

Coballes is attempting to offer new evidence. As with adding emphasis to 

a quotation from a pubiishcd decision, or drawing a box arouiid a relevant 

passage from a depositioi~ transcript, Ms. CobalIes has info~lned the court 

that she added emphasis to hand-drawn and photograpl~ic exhibits2 in the 

form of a red box, orange line, aid blue line (using the word 

2 Couiisel for Ms. Coballes, Mr. Kasp, took the color digital image offered as Exh. 4 and 
added tile colored lines for illustrative purposes. Afler taking another look at the exhibit, 
Mr. K a y  freely acknowledges that the exhibit isiciuded a rounded silhouette or  
Gunnar drawn by Anthony. The Examines's clerk provide Ms. K;rp a gl-ainy, black and 
white i~iiage of Exh. 4 tl~at would not have 1,rovided siiitable for de~nonstrative purposes. 
Mr. Karp did not recognize the marking un61 after reviewing Respondent's response 
brief, Nonetheless, Mr. Karl) regrets this oversight. He intended ai?solutely no deception. 



"emphasized"). No rule prohibits a party from using drawings instead of 

words to present argument. The exhibits referenced by the County show, 

in photo clarity, why the claimed ~neasurements of 40" (edge of door-to- 

dog bed) and 70" (doorway-to-dog bed) are not supported by substantial 

evidence, and why the court must consider 'Ms. Coballes's testimony in 

conceit with Exh.  11. The Corinty's citation to VRP 161:23-16:17 and 

Exhs.  4, 6, 9, and 11 do not disturb this. Indced, Exh.  6 (referenced by 

the County) clearly shows that the dog bed cannot possibly be 40" away 

from the edge of the opened door, since the distance between the dog bed 

and the opened door is approximately one-third the width of the door. 

Finding of Fact No. 21: The County adinits the finding is 

"alinost" a verbatim quote of Anthony's testimony. The pail not verbatim 

is precisely the part challenged - viz., that Gunnar stopped attacking only 

after being restrained by Anti~ony. 

Fiitdinrrs of Fact 31 and 32: Ms. Coballes cautiously assigned 

enor to any assertion that E.C. "accidentally opened the door." 

Respondent appears lo ach~owledge the finding was intended only to 

authenticate a document, not to regard the quote as a verity. 

Finding of Fact 79: This finding misquotes SCC 5.04.020 by 

omitting the word "other" and placing the words "willful trespass" and 

"tort" in quotations. 



Finding of Fact 98: The "actual instruction" is inaterial to 

establishing trespass, particularly since the Board goes to pains to 

discredit Ms. Coballes by distinguishing the purported from the "actual" 

instruction, neither or  which is supported by substantial evidence. By 

describing the "actual instruction" as one requiring proof that E.C, h e w  

Gunnar was in the rooin, it appears to excuse enby (and conclusioi~ of 

trespass) if E.C. opened the door and entered to see if Gunnar was in the 

room. Ent~y,  however, was never conditioned 011 such knowledge. 

Rather, she was told not to enter the room (described as the dog's room) 

when closed. Witl~oilt dispute, E.C. confessed to "open[ing] the dog's 

room" and "open[ing] the dog's door."  appellant',^ Rriej fn. 10. Notably, 

Respondent did not cite to the record to support this finding. 

Finding or Fact 99: It is a non seyuitziv to assert that if Anthony 

could see E.C. biit not what she was doing, thcn E.C. did not see Ai~thony 

or Gunnar, who was beside lzim. Without (or those with yerso~lal 

kilowledge not speculating) testifying to what she saw prior to entering 

the room, there is not a shred of evidence that she did not know G~mnar 

was in Anthony's bedroom when she opened the door. Nor would it 

create an inference she did not corninit willful trespass or another tort. 

Nor docs the record support the unconditional assertion at page 20 

Illat E.C. could "go into Anthony's rooin from time to time to find a game 



to play." As noted above, entry was conditioiled on Connor's escort and 

then o111y after he confinned Gunnar was not in the room. Undisputedly, 

neitl~er of these condltlons was ]net and cannot serve to excuse her 

trespass. That she was allegedly (and entirely specuiatively): 

not thil~lcing about disobeying the instruction to stay out of the dog's room 
but instead was thinking aboui finding a game to play iri a place that she 
had been shown before that games were kept 

is i~~elevant, for the reasoils stated i ~ i  Appellant :r Brief; Sectio11 IV(C)(4). 

find in^ of Fact 100: With 20120 hindsight, the Board criticizes 

Ms. Coballes's decision to leave Gunnar in Anthony's room instead of 

outside in the rain when E.C. was present. But these ex post jacto 

opi~lio~ls do 1101 constitute findings of fact. Nor was there any evidence 

that Gunnar was ever kept in room, nor that Anthony found the 

burden of locking the door when company present "impossible." 

Finding of Fact 102: Criticaily, Respondent identifies no evidence 

coiltradicting Anthony's assertion of being startled. The passages cited by 

Respondent include not one question calling for an answer that would 

reveal his demeanor (i.e., being startled), though he does admit having no 

warning before she opened the door. VRP 103:9-11. As for calling his 

testimony in doubt because Ms. Coballes allegedly told him that Gunnav 

might be euthanized if declared dangerous, this threat is published in the 

county code - see SCC 5.04.032(a)(6). Respondent, therefore, 



hypocritically attempts to discredit Anthony's testimony despite never 

having impeached him on the stand merely because he was infonned 

about a consequence of applying SCC 5.04.032. 

Respondent next claims the door could not have hit Gunnar lying 

011 the floor as the door would not have opened all the way. This 

coilclusion does not follow from the premise. The relevant rnornent 

occuned just G~innar made contact with E.C., before the door 

opened fully into the room, and only after forcing Gunnar to stand up. 

This is because after rising from a prone position, in which he remained 

until the door opened, he and E.C. maneuvered themselves to allow the 

door to swing past him.3 In other words, there is no evidence the door 

opened fully befol.e Cjunnar bit E.C. And given that Al~tholly heard 1x0 

noise prior to the door opening, it means Gunnar did iiot get up from that 

position and the door opened fully only afler he bit her. VRP 161-163. 

Whether the door hit Gunnar befol-e he rose fro111 a prone position is what 

matters, and lliis occurred since E.C.'s injuries were on the top of her 

' See VRP 101:7-12 (indicating "Gu~luar laid do\nl right here and then Sadie laid down 
like right there"); VRP 101:13-22 (locating Guniiar "between the bed and the door" "on 
the floor"); VRP 102:20-24 and VRP 111:15-22 (marking with an X and circle the 
location of Gunnar and a silhouette of his body); \'RP 104:16-19 (Gunnar was "laying, 
like, right in front of the door, about next to the dog bed, so it could've clipped him"). 



head, feel off the floor and above his ii~uzzle whcn lying on the ground.' 

Finding of Fact 104: As slated, this is a Co~iclusio~i masquerading 

as a Finding and was challenged in the latter portion ofAppellaiztS Brief 

under the segments of provocation and omitted findings. 

Finding of Fact 105: As with the previous "finding of fact," tlie 

court has no basis to construe legal conclusions of "~iegligence" and 

"recklessness" as a verity when Ms. Coballes clearly challenged it in the 

sectioii on "other tort" (not responded to by the Respondent) and this 

court must review it de novo. Ammican Legion Post #32 v. City (f Wullu 

Walla, 116 Wn.2d 1, 7 (1991) makes no contrary holding. Indeed, the 

case does not even i~ivolve a writ or findings of fact. 

F. Omitted Findings. 

The omitted findings go directly to thc de rnovo determinations of 

provocation and trespass and deserve appellate consideration. 

Respondent's claim that Car Wash Enleuprise,~, Inc. 1). Kuinpuno.~, 74 

Wasir.App. 537 (1994) aliegediy does not require the fact finder to enter 

findings of fact is irrelevant, since SCC 5.04.032(b)(2) does. So bound, 

omitted findings render Kampanos apposite. 

G. Lenity and Ambiguity. 

See also VRP 131:23-1326 (height of E.C. estimated at two and a half to three feet 
off the ground, about the same as Gunnar but only when standi~~g up). VRP 104:25 
(Anthony noting that silhoiiette is smaller than Gunnar's actual size). 



Respondent argues lenity would apply if the: 

fact that a dog is dangerous under the definition of dangerous dog in SCC 
5.04.020(8) or the act of owning a dangerous dog 

would, in and of itself, without additional requirements, subject the dog's 

owner to criminal prosecutioi~,~ yet none of the cited cases requires sue11 

a broad and complete premise. Rather, lenity applies piecemeal, giving 

nleaning to a particular word, definition, or elelllent of the civil claim, 

regulation, or cause of action. Where that piece has criiniiial appiicatio~i 

and is ambiguous, the court invokes lenity. Thompsoi~/Cei?ter Aims Co., 

interpreted a single word "make," Clark evaluated the phrase "cri~ne of 

violence," and Plaza tlealth Laboratories clarified the definition of 

"point source." Thus, the threshold for applying lenity is not determining 

whether the entire definition of dangerous dog tinder SCC 5.04.020(8) 

has a criminal application, but whelller ambiguous lerrns therein do. 

Respondent failed to rebut Ms. Coballes's assertions that the 

terms "provocation" and "severe injury" have criminal applications under 

RCW 16.08.100(3) and RCW 16.08.100(1), the extent to which the 

detem~ination of Gunnar as "dangerous" is the predicate for the 

As an aside, Ms. Coballes face critliinal prosecution for the ide~~tical incident, 
under SCC 5.04.070(f), for Gunnar allegedly "exhibiting vicious propensities,'' a 
prosecution that did not require Gunnar being previously declared "dangerous." SCC 
5.04.020 defines "exhibits vicious propensities" by referencing RCW 16.08.1 00(2) and 
RCW 16.0X.i00(3), sections using the terms "provocation" and "severe injury." 



comnpound criminal offense of violating "dangerous" dog restraints; and 

also fails to address the strict construction nile applicable to forfeitures. 

I .  Severe irzju y and Lenity. 

Respondent quotes SCC 5.04.020(25) in fn. 6 by adding the 

phrase "or multiple bites requiring medical treatment." This 2009 

amendment was not part of Finding of Fact 80, nor argued by either 

party. See SCRAPS Menzornndziin, at 5 (AR). The phrase "multiple bites 

requiring medical ti-eatsnent" is not found in RCW 16.08.070(3), proving 

further conflict with state law. Ms. Coballes's conceding puncture 

wounds and surgery does not alone prove severe injury, since the 

definition requires proof of broken bones, disfiwrcment, or lacerations 

re~uiiing surgery, elements not satisfied by admission nor from the 

speculat~ve, and foitndal~onless testimony of Hill, Scheres, and Montano 

2. Provocation and Lenity. 

For the first time on appeal, Respondevlt argues that this court 

inust defer to the Board's legal interpretation of the tenn "provocation," 

citing City of'Olympiu v. Thursto~z Cy. Bd qfComm., 131 Wash.App. 85, 

94 (2005). This court should disregard the new argument. Indeed, the 

Respondent took a contrary position at the trial level, claiming: 

Legal issues are detem~~ned by the court de nova while factual Issues are 
detennined on a deferential review under the substalltial evidence test. 



CP 335 (Respondents' Respon.re Briefl 

Nonetheless, it does not apply here, since the Board has no 

professed "special expertise in the area" of dangerous dog regulation. Not 

even lawyers, the Board is comprised of legislative officers who tend to 

many inore matters than the occasional dog dispute. Citing to City of 

Olyn7piu attempts to place the Board in the company of the Depafimeilt 

of Ecology or the Pollutioi~ Conti.01 Hearings Board. Besides: 

an agency's view of the statute will not be accorded deference if it 
co~lflicts with the statute .. . Ultimatcly, it is for the court to detcniiine the 
meaning and purpose of a statute. 

Postema v Pollution Control Hearings Ed.. 142 Wi1.2d 68 ,  77 (2000). 

Further, there is no evidence the Board is "charged with administering a 

special field of iaw and endowed wlth quasi-judicial funct~ons bccause of 

its expertise in that field[.]" Overtor? v. Wash. Stute Eeorz. Asslstunce 

Anti?., 96 Wii.2d 552, 555 (1981). Nor has the Board enacted r ey~ l t t '  i 1011s 

lo administer the codc. Notinng in state or local statute provides that the 

Board has the experience or training in pertinent matters pei3aining to 

daizgerous dogs for which this court inust grant any deferencc."~l~deed, 

6 In assessing whether the Board has requisite expertise to garner it, the court must 
determine if it has adequate experience through trial-a~id-error in regulating the subject 
so that the courl should not casually interfere with its judgments based thereon. It must 
also consider whether the Board has technical knowledge traceable to employees within 
ihe a g e ~ ~ c y  with appropriate, specialized education and training, who apply same to the 
spccific factual situation. Deference in this respect in essence yields to statements of fact 
and opinions offered by those experts y e t  the only expert who had a say in this entire 
matter is Ph.D.-level certified applied animal behaviorist Dr. .lames Ha (offered by Ms. 



that the Board's interpretation involved turning to a colninon dictioiiaiy 

proves it has 110 "special expertise." Besides, the agency deference 

doctrine only applies if the tenn is ambiguous, yet the County claims the 

tenn is "unarnbiguous." Postema, id. 

In any event, Respondent agrees that one assesses provocation 

from the reasonable k ' s  standpoillt, not the injured e. It appears 

to concede that the ainbiguous tenn "provocation" includes tinintentional 

acts, not just taunting, teasing, and beating. In stating that various factors 

contributed to Gunnar's reaction (i.e., isolation, home invasion), the 

Respondent only proves why E.C. unintentionally provolted Gunnar by 

defying a clear prohibition not to enter the space where he was kept, a 

decision prudently made by Ms. Coballes - particularly given that over 

the several prior visits, this sequestration strategy produced no harm to 

E.C. To follow Respondent's logic would require this court to find that 

citizens who choose to keep unsociaiized dogs inteizded solely for home 

protection and to deter crime - i.e., guard dogs, are estopped from 

claiming provocation when the dog does what he has been trained to do. 

If any deference is to be given, it should be to Dr. Ha, the only person 

Coballes). Lastly, deference may be appropriate if the agency balances a wide variety of 
legal, technical, m d  policy factors in a complcx process to decide how to regulate in 
individual situations, but there is no evidence the Board iinde~took such a project in 
assessing terminology used in Ch. 5.04 SCC. 



with specialized expertise in the subject matter. 

Respondent provides no authorilv colitradicting the case law of 

provocation presented by Ms. Coballes. 

3. WiZIfil Trespass. 

As with provocation, Respondent fails to cite any case law 

contradicting the holdings of those cited by Ms. Coballes. Instead, at 30, 

it states, witllout any basis, that willful trespass requires "tl~at there must 

also be a wroiigful intent to trespass." I11 clailni~lg consistei~cy with SCC 

5.04.020(8) because the definition allegedly focuses on "a wrongdoer's 

actions," it ignores that earlier the Respondent accepted provocation inay 

be unintentionally induced (i.e., not wrongfully). For the reasons above, 

no deference is due the Board. 

At 31, Respondent sets forth "undisputed facts," including that 

whcn Anthony noticed the door opening, he did not react with a start or 

indicate fear, but this relies on a finding laclcing substai~tial evidence. 

See, supra, discussion ofFindi11e of Fact 102. 

At 32, Respondent speculates as lo E.C.'s state of mind, and then 

concludes she did not fonn any intent to willfully trespass. However, as 

argued in Appellant's Brief; Washington is a single-intent state; the 

burden is on Respondent to disprove willful irespass; it produced no 

evidence E.C. did not intend to open the door to the "dog's room"; it 



produced no evidence that E.C. entered pursuant to privilege; and the 

reason why she entered is irrelevant if she ltnew 'nd there is no evidence 

to 'ontl.adict this point) she was not allowed to enter. 

4. Promissory Estoppel. 

As explained in the opening brief, Ms. Coballes reasonably relied 

on repeated proinises by E.C. not to enter Gulnlar's room. Resulta~~tly, 

she kept Gunnar in the room instead of outside in the rain or disaliowi~lg 

E.C. &om entering and remaining on her private property. This appeal is 

testanlent to the dlunage suffered as a result of E.C.'s contrary actions. 

5. Other Tort i.~ Not Addressed. 

Respondent fails to respond to this argu~nent at Section III(C)(S). 

W. Other Issues. 

1. Prepoitderance of the Evidence. 

At 33-34, Respondent claims this challeirge is not properly before 

the cou~ t  on a writ of review. For the reasons stated above, this objection 

should be disregarded. It also ignores the holding of Mar~sotci. v. King 

Cy., 131 Wash.App. 255 (I, 2006), a case with very similar procedural 

posture. Mufzsour specifically addresses the proper standard of proof at 

the quasi-judicial Board hearing. Respondent cites to Ma~zsoui. to assert 

that loss of custody of a child only requires evidentiary preponderance, 

but it ignores the footnote, which states, "We recognize that permanent 



teimination of the parentichild relationship requires clear and convincing 

proof." Id., at 267 fn. 30. As for Sentell, see, if@, Section II(H)(5). 

2. Ultra Vires. 

Had she waited, Ms. Ccballes would have failed to exhaust 

administrative remedies and missed the strict 30-day window within 

which to appeal. This is because the restraint was in effect the moment 

the Board issued its Decision. Rcspondeill does not contradict the legal 

positici~ taken by Ms. Coballes but merely calls it "hamless error." 

3. Substantive Due Process 

Ms. Coballes does not assert SCC 5.04.032 violates substantive 

due process. 

4. Procedural Due Process 

Ms. Cobalies does not assert SCC 5.04.032 violates proccdtiral 

due process, except with respect to the burden of proof. 

5. Seizu~e. 

Attempting to legitimize the warrantless declaration of Gunnar 

(coupled with order of immediate impoundment), in addition to Sentell v. 

New Orleans & C.R. Co., I66 U.S. 698, 70.5-06 (1 897), the county cites 

Garcia v. Villuge of Tijevm, 108 N.M. 1 16, 122-23 (1 998), Fuentes v. 

SFrevirt, 407 U.S. 67, 90-92 (1972), Rabon v. City uf Seattle, 107 

Wash.App. 734, 748 (200!), and City of Everett v. Slude, 83 Wn.2d 80, 



Senfell should be disregarded but not just for the reason that dogs 

are allegedly iinvcrfect or qualified property since: 

1. No case or passage from the constitution in any way limits to 

reach of the Fourtl~ Amendment to only property or effects in which a 

person has a perfect or unqualified property interest. Sentell only 

addressed the Fouiteeilth Amendment, not the Fourti? Ai~lendinent. Id., at 

705. Even so, a dog's pui-poited doctriilal imperfectioil or qualification 

(derived from the anachronistic holding of Sentell at a time in our country 

when the value of ai~imals turiled not on their coinpai~ionship but on 

agricultural a i~d ecoilomic value, which is why people could have perfect 

and unqualified property interests in bovines and horses (Id., at 701)) is a 

red herring7; and 

2. Sentell did not factually involve irnl~ouildmeilt oS a dog under 

the police power. Rather, it evaluated a claim by a dog owrrer against a 

railroad company whose train killed the dog. Finding that the plaintiff 

failed to license the dog, whicll the cow$ construed as denuding the dog 

of any property value or interest whatsoever, the court merely reiterated a 

t~uisin - that when dogs behave badly without legal justification, the 

Tiille has come to retire the antiquated logic of Sentell, particuixiy in light of recent 
Washington decisions repeatedly acknowledging tile special value of animal companions, 
such as Womuck v, von Rui.don, Munsnur v, King Cy., Sherman v. Kissinger, Pic&i.d v. 
Masion, and Rhoudes v. City ofButtle Gi,ozmd. 



police power allows legislatures to enact legitimate laws to inanage them. 

A municipality may indubitably exercise its police power to 

regulate or destroy dogs in order to protect citizens, as stated in ADOA v. 

Yaicima, 113 Wn.2d 213, 217 (i989), provided that it is done 

"legitimate[ly]." Whether Ms. Coballes's property interest in Gunnar is 

imperfect or qualified8 does 11ot mean Respondent can ignore 

coi~stitutional mandates. The court need not iilvoite Sentell to resolve this 

dispute 

To put Sentell in proper context, consider Rahon v. Ci@ of Sealtle, 

107 Wash.App. 734, 743-44 (200i)(emphasized)), stating: 

Most courts recognize dog ownership as being "of an imperfect or 
qua!itied nature" and therefore subject to police power. The state may use 
its power to destroy or regulate dogs in order to protect human citizens. 
See Anteviean Dog Owner,r Ass'?? v. Yakinqa, I13 Wn.2d 213, 217, 777 
P.2d 1046 (1989) (rejecting vagueness and overbreadth challenge to a 
Yalcima oudina~~ce banning all breeds of pit bulls). But the fact that an 
exercise of police power is permissible does not, in itself, answer the 
question as to the nature of the interest at stake. 

And Division 11 declared the interest at stake as "great." Rhaade,~ v. Cify oj  

Battle Ground, l 15 Wash.App. 752 (2003). 111 short, while Seizteil deters 

to the legislature 111 dtctatillg what property rtghts inhere 111 anltnal 

' Sentell explained how the l~olice power could be similarly wielded against the inost 
sacred property - "one's home, and yet a house may be pulled down or blown up by the 
public authorities, if necessaq to avert or stay a general conflagration, and that, too, 
without recourse against such authorities for the tl-esl~ass." Id., at 705. In other words, 
perfect or not, merely acknowledging that the police power may act upon a dog does not 
begin to answer whether an unreasonable seizure has talcen place. 



companions and, therefore, defines the permissible reach of the police 

power, it in no way speaks to the legitimacy of the enforcement agency's 

noncompliance with the law -here, the constitutions. 

Garcia 3). Village of Tijeras never once discusses the Fourth 

Ame~idlnent or uillawful seizure. It has no bearing on this argument 

fierztes v. Shevin only aids Ms. Coballes. 111 strlklng down as 

u~lconstitutlonal two states' prejudglnent rel>levin statutes, the U.S. 

Strprcmc Court addressed the Fourteenth Amendmel~t, never the Fourth. 

I d ,  at 7 1 fil. 2 ("We do not, however, reach [the Fourth Amendment 

challenge].") The actual section paraphrased by Respondent shows that 

the law permits dispensing with a predeprivalion hearing only in 

"extraordinary situations." Of the limited number cited by the U.S. 

Supreme Court, none concenls dog impoundments. Further, the 

Respondent does not even attempt to justify why the need to remove a 

dog from a person's home a full day after the alleged incident took place 

(contrary to a dog menacing a civilian while running-at-large and 

requiring imlninent action to protect public safety) is a "truly unusual" 

and "extraordinary" situation justifying the dra~natic decision to dispense 

with the opportunity for a hearing: 

There are 'extraordinary situations' that justify postponing notice 
and opportunity for a hearing. Bodd~c v. Go~~~~cct icu t ,  401 U.S., at 379, 
91 S.Ct., a-6 These situations, however, must be truly u n u s u a ~ . ~ ~  



Only in a few limited situations has this Court allowed outright 
seizurem without opportunity for a prior hearing. First, in each case, 
the seizure has been directly necessary to secure an i~nporta~lt 
governmental or general public interest. Second, there has been a special 
need for very prompt action. Third, the State has kept strict control over its 
monopoly of legitimate force; the person initiating the seizure has been a 
govenlmeilt official responsible for determining, under the standards of a 
narrowly drawn statute, that it was necessary and justified in the particular 
instance. Thus, the Court has allowed summary seizure of property to 
collect the intetllai revenue of the United ~ t a t e s , ~  to meet the needs of a 
national war effort,= to protect against the econonlic disaster of a bank 
f a i ~ u r e , ' ~ ~  and to protect the public from misbranded d ~ - t ~ g s ~ '  and 
contaulinated food?BZB 

FN22. A prior hearing always imposes some costs in time, effort, and 
expense, a11d it is often more efficient to dispense with the opportunity 
for such a hearing. But these rather ordinary costs cannot outweigh 
the constitutional right. See Eebi Barson, S U I J ~ ,  402 U.S., at 540-541. 
91 S.Ct.. at 1589-1590: Cioldberrc v. Kellv. supra, 397 L1.S.. at 261. 90 - 
S.G1., Procedural due process is not intended to promote 
efficiency or accom~nodate all possible interests: it is intended to 
protect the particular interests of the person whose possessions are 
about to be taken. . . . 

Of course, outright seizure of property is not the only kind of 
deprivation that must be preceded by a prior hearing. .Seizure 
under a search warrant is quite a different matter, seen. 30, infra. 

Id., at 91-92 (clt.om.; emphasized). None of the enumerated cases cited by 

the court iilvolve or discuss the Fourth Amendment, much less the right to 

do so without a warrant. 

Ms. Cobalies recognizes that a warrant may penxit dispossession 

without a predeprivation hearing, pursuant to the Fourth Amendment. 

Hence, if the Respondent sincerely beheves that a dog inust be 

irnpounded before scheduling a predeprivation hearing, it can procure a 



w a ~ s a ~ ~ t .  Indeed, warrants are intended to be obtained ex pparte, proving 

that the predeprivation heanng and warrant procurement process are not 

mutually cxclus~ve. Accordingly, even if it does not offend the 

Fou~teellth A~nendrne~lt to seize a dog without a predeprivation hearing, 

it does offend the Foul-tll Amendment if done without a warrant or 

pursuant to a valid exception to the warrant requirement. Fuentes 

acknowledges that where sunnnary seizure is necessitated by the 

standards outlined by the Respondent in quoting Fueiates, the proper 

avenuc is to seek a search warrant, precisely Ms. Coballes's argument: 

FN30. The seiznre of possessions under a writ of replevin is entirely 
different from the seizure of possessions under a search warrant. 
First, a search warrant is generally issued to serve a highly important 
governmental need-e.g., the apprel~ension and coilviction of criminals- 
rather than the mere private advantage of a private party in a11 econo~nic 
transaction. Second, a search warrant is generally issued in situations 
demanding prompt action. The danger is all too obvious that a criminal 
will destroy or hide evidence or fmits of his crime if given m y  prior 
notice. Third, the Fourth Amendment guarantees that the State will 
not issue search warrants merely upon the conclusory application of a 
private party. I t  guarantees that the State will not abdicate control 
over the issuance of warrants and that no warrant will be issued 
without a prior showing of probable cause. Thus, our decision today 
in no way implies that there must be opportunity for an adversary 
hearing before a search warrant is issued. But cf. Quantity of fhol<s v.. 
Kansas L 178 1J.S. 205, 84 S.CI. 1723, 12 L.Ed.2d 809. 

Id., at 93 

City ofEverett V. Slade offers nothing, for lilte Fuentes, it never 

addresses the Fou~th Amendment. Rather, it held part of the drug 



forfeiture statute, RCW 69.50.505(b)(4), facially unco~~stitutional as 

violating due process. Id., at 85. The court otherwise affirmed the trial 

coult result of dismissing the city's forfeiture action, which it initiated 

two months after seizing Mr. Slade's car and claiming that it now owned 

it. The Respondent does itself no favors citing to Slade as an example of 

a case justifying warsantless impoundment of a dog from inside a 

person's home (n.b., Ofc. Scheres ordered Ms. CobaIles to remove him 

from inside the house). Unlike Slude, Respondent purports to have the 

right to confiscate a person's dog without probable cause, then forcing 

the dog owner to either initiate a misnomered "appeal" (instead of the 

cou~lty initiating a forfeiture proceeding) or comply with the onerous and 

costly requirements of obtaining the dog's release (including daily 

boarding and impound expenses). Such a system inverts the natural 

constit~ttional order in circumstances that are far froin "truly unusual" or 

"ext~aordil~a~y," pursuant to a blanket mandate that is hardly "~lat~owly 

drawn" without any searching discriminatiot~ by the animal control 

officer as to the case-by-case circumstai~ces. 

Lastly, Rabun v. City of Seuttle speaks past Ms. Coballes's 

argument. Rahon held that failure to provide a predeprivation hearing did 

not vindicate "Rabon's final due process argu~ne~~t." It, like Slude and 

Fuentes, never once addresses the constitutional question under the 



Fourth Ainendmeat. Id ,  at 748 (citing Slade and Fueiztes). 

The Fuentes-Slade-Rabon line of cases do not stand for the 

proposition that by providing a reaso~lably pronlpt postseizure hearing, 

the Respondent call let the Fourteenth Amendment eclipse the Fourth. 

For all the above reasons, any iinplicit holding pertaining to the Fourth 

Amendment by use of the word "seizure" is pure dictzrm, perpetuated by 

misreading Fuentes and ignoring its clear refusal to address the Fourth 

Amendment, fientes, at 71 fn.2. Indeed, none of the cases cited by 

Respondent even discusses a wa~santless exception. 

To humor Respondent, if one considers the four Fuentes 

"extraordina~y situation" factors, it cannot satisfy the test for these 

reasons: ( I )  there is no "special need for prompt action" where the dog is 

contained in a private residence and the alleged bite occurred more than 

24 hours prior; (2) there is hardly "strict control by the government" 

when it mandates "immediate impoundil>entn based only on "sufficient 

information" to be decided by an animal control officer and not a judge; 

and (3) without requiring compliance with "standards of a narrowly 

drawn statnte" to detennine that the inlpound is "necessary and justified 

in the pal.ticular instance," the statute is not calibrated to the incident 

facts but just conlpels the officer to seize first and ask questions later. 

Even in non-criminal, administrative contexts, warrants are required 



before property is seized or hosnes searched." The Washington 

Constitution requires that any administrative warrant only be issued in the 

context dcriminal activity and with statutory auth~r i ty . '~  Under all these 

cases, that the Resposidesit thought it could seize a dog for a non-crime, 

without probable cause, asid without a warrant is plai~~ly unconstitutional. 

I. Fee Request. 

Respondent's last paragraph asks for reisnburses~les~t of fees and 

costs "[ilf the Court deems it lawful," but provides no authority for same, 

and does not invoke RAP 18.1. The request should be sulnlnarily denied. 

111. CONCLUSION 

This court should emancipate Gunnar, liberate Ms. Coballes, 

clarify the law of provocation and trespass, and bestow upon all Spokane 

County citizens the right lo a constit~ttional dangerous dog process. 

Camai,a 1,. Municipal Cou,urt, 387 U.S. 523 (1967) (overturned conviction for refusing to 
allow inspectors to enter home without an administrative waiumt); In re Qrrackenbosh, 
49 Cal.Rptr. 147, 150 (Ca?.App.i996)(accord in coiltext of ai~ilnal co~ltmi officer 
demanding sun-eiider of dog for rabies quarantine without warrant and then i~rosecutii~g 
owner for failure to PI-odoce animal on demand); See v. Ci@ of Seattle, 387 U.S. 541 
(1967)(reversing conviction for refusal to permit lire department representative to enter 
and inspect iocked commercia: warehoirse without an administrative warrant). 
"[A]dminisfrativc searches generally require warrants." Michigan 1,. Clifford, 464 U.S. 
287, 291 (1984). "[Pjrivacy interests al-e especially strong in a private residence."' Id ,  at 
296-97. 
l o  See Citp of Seattle 1,. McCi-eady (h4cCready I). 123 Wi1.2d 260 (1994)(quashing 
administrative search warrants issued in housing inspectiois context as violatiiig Wash. 
Const. Arl. I, 5 7 in that a magishmte issuing a warrant without statutory authority to do 
so is invalid just as in the casc of a private citizen signing a warrant, and illvalidating on 
basis that warrant issued with less t11an probable cause); C ig  of Seattle 1,. McCready 
(McCveadji /I), 124 Wn.2d 300 (1994)(findiilg that municipal court !nay not issue 
administrative search warrant premised on belief that civil infraction, rather than crime, 
occu~ued). 
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