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I. INTRODUCTION 

This case involves a private condemnation action under RCW 

8.24.010 with associated implied and prescriptive easement claims 

brought by Appellant Mike Walch ("Walch" or "Walches") for a 30 foot 

roadway to support the future development of his Industrial zoned 

property. Walches' claims of being "landlocked" are unique under 

Washington law because all affected parcels because of their geography 

are dependent upon physical access over Burlington Northern Santa Fe 

("BNSF") railroad right-of-way. Walch claims he has no insurable "legal" 

access over an existing Owens Road railroad crossing; and that this 

crossing does not support the use of "super load lowboys" needed for his 

future manufacturing project, while the Respondent Folkman and Clark 

properties would allow a more suitable access. 1 

Walches' appeal rests on not seeking a crossing permit from BNSF 

while relying on the inability to use the easterly Owens Road crossing for 

165 foot long super lowboy trailers tailored to Walches' future 

development plans. Walches' claims ignore sixteen (16) other permitted 

land uses and other vehicles that commonly use the Owens Road crossing 

for their business. The trial court determined that where Walch enjoyed 

1 Trial Court Memorandum dated May 24, 2011, Pages 1-2; CP 247-249. 
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existing physical access for these other uses that had not been withdrawn 

or revoked by the railroad company, a separate westerly access over the 

Folkman and Clark properties was a mere convenience or advantage and 

was not reasonably necessary for access. 

II. STATEMENT OF THE CASE 

1. The Walches, Folkmans, and Clarks are abutting owners located in 

the City of Cle Elum ("City") in Kittitas County that are required by 

geography to physically access their property over BNSF right-of-way or 

BNSF crossings. Plaintiffs' Exs. 45, 52 & 54; Pl.'s Appendix A & B. 

2. Walches' complaint contained three alternative easement claims of 

an implied easement through unity of title, prescriptive use, and statutory 

necessity under RCW 8.24.010 over the Folkman and Clark properties. 

3. Walches' easement claims alleged and incorporated common facts 

to support three access locations in his prayer for relief over the Folkman 

and Clark properties. CP 1-11. 

4. The trial court entered a Memorandum Decision on Feb. 2, 2011 

(CP 987-994) on motions for summary judgment that dismissed Walches' 

prescriptive use claims finding inter alia that: "[t]hey have completely 

failed to establish that they, or their predecessors in interest (the Dalle 

Family), have ever used the alleged prescriptive routes for a continuous 

and uninterrupted 10 year period ... " 
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The plaintiffs [Walches] acquired a title to their real property from 
the Estate of Reno J. Dalle pursuant to Real Estate Contract dated 
May 12, 2004 and recorded in Kittitas County on June 21 , 2004. 
The Dalle family had owned what is now the plaintiffs' property 
for over 80 years prior to 2004. The defendants' properties are 
located to the west of the plaintiffs' property, lying between the 
plaintiffs' property and the westernmost Cle Elum exit off of 
Interstate 90 (Exit 84 onto Oakes Avenue). According to Dalle 
family members, the Dalle family never accessed their property 
from the west over either the alleged "Dalle Road Extension" or 
BNSF corridor road. Historically, the Dalle family members 
indicate they accessed their property from the east, over Owens 
and Dalle Roads. There is no evidence a road ever existed along 
the alleged route identified by the plaintiffs in their complaint as an 
extension of Dalle Road leading from the plaintiffs' property to 
Oakes Avenue. 

With respect to the claim for a prescriptive easement parallel to the 
BNSF corridor, the parties agree any road existing in the BNSF 
corridor is not condemnable and that any claim by plaintiffs within 
the corridor is not subject to prescriptive easement. Now, in 
written and oral argument in opposition to the defendants ' motion 
plaintiffs claim a second road existed parallel to and south of the 
BNSF corridor road alleged in their complaint which traverses 
through property owned by the Clark Family LLC. The Clark 
Family LLC purchased its property separately from the railroad in 
2004. 

The Grangers were the predecessors in interest to the Folkmans 
and Clarks and owned those parcels from 1986 when they 
purchased them from Plum Creek Timber Company with Thomas 
A. McKnight and Jamie L. McKnight. Those parties partitioned 
the property. McKnights owned the westerly 4.05 acres and the 
Grangers became sole owners of the remainder of the property to 
the east. McKnights sold their 4.05 acre parcel to Folkmans in 
2002 and Grangers sold their portion of the property to the Clarks 
and Roger Overbeck in 2002. When the Grangers and McKnights 
purchased the property in 1986 there were no roads over the 
property and according to the Grangers the property was so uneven 
and covered with trees and debris one could not drive on it even 
from the west off of Oakes A venue or from anywhere. They 
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accessed the property by foot from the north across the railroad 
tracks. Grangers obtained a permit across the railroad right-of-way 
from Oakes A venue to the property and leveled and cleared the 
property so they could access it from the west off Oakes A venue. 
Their access never extended across their properties to the property 
owned by Reno DaIle (now the plaintiffs' property). Moreover, 
within Grangers' knowledge no one else ever used their properties 
to access the DaIle property. 

When McKnights and Grangers purchased the properties now 
owned by the defendants a barbed wire fence ran the entire length 
of the property between the DaIle property and what is now the 
Clark property and no effort was ever made either by way of the 
alleged "DaIle Road Extension" or by the BNSF corridor road to 
access the DaIle property to the east. 

*** 
With respect to the BNSF corridor road Walch attempts to create a 
genuine issue of fact by contradicting his deposition testimony 
wherein he stated that the alleged BNSF corridor road was within 
100 feet of the railroad tracks and could be as close as 50 feet. 
Even if there was a road there is no evidence that it was ever 
utilized by the Walches or their predecessors in interest (the 
Dalles) as access to the property for the continuous, uninterrupted 
period of 10 years ... " CP 987-994; Appendix ("App."). 5; 
(Emphasis added). 

5. Walches' implied easement claims based upon a common grantor 

through unity of title2were dismissed by stipulation3 after his own title 

expert concluded that his records search could not support" ... any unity of 

title between the Walch property and the properties owned by the 

Folkmans and Clarks." CP 149. 

2 CP 5-6. 

3 CP 452. 
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6. Following a trial without jury on May 10th through May 11, 2011, 

the trial court entered a Second Memorandum Decision on May 24, 2011 

dismissing Walches' easement by necessity claims under RCW Chapter 

8.24. CP 246-251. This Memorandum was later incorporated as findings 

of fact and conclusions of law by the trial court at App. 1: 

The plaintiffs purchased real property situated in Cle Elum 
Washington in May, 2004. Access to plaintiffs' property is 
outlined in the real estate contract and is by way of an existing 
easement over the Dalle property to the east of the plaintiffs' 
property, east over and across a Burlington Northern Santa Fe 
Railroad corridor and then north over and across the Burlington 
Northern Santa Fe Railroad crossing to Owens Road. The City of 
Cle Elum owns the public right of way of Owens Road from North 
First Street in the City of Cle Elum to the north edge of the 
Burlington Northern Santa Fe right of way. The City ofCle Elum 
also has a private agreement with the Owens family to use Owens 
Road south of the Burlington Northern Santa Fe railroad crossing 
to the City of Cle Elum sewage treatment plant. Peninsula 
Trucking also uses the same Owens Road to access its facilities to 
the south on Owens Road as do several private residences. None 
of these parties has been issued permits from Burlington Northern 
Santa Fe to cross the railroad right of way. 

The plaintiffs own Rainier Skyline Excavators, Inc. (RSE) and 
intend to locate that business on their Cle Elum property. RSE 
designs and manufactures the world's largest portable hydraulic 
track drive skyline excavators, buckets, teeth and accessory 
equipment. The Walches intend to use their Cle Elum property to 
demonstrate their portable skyline excavator in conjunction with 
the Dalle pond on their property and either manufacture or 
assemble several components of the skyline excavator on their 
property. Many components of the portable skyline excavator are 
transported by long and extra-long lowboy trailers, called super 
loads. These super loads can be up to 165 feet in length and carry 
several hundred thousand pounds. 

5 



The defendants own property to the west of the Walch property 
situated in the Swiftwater Business Park. The Clarks and the 
Folkmans have spent the last five years developing the Swiftwater 
Business Park, improving the building now housing Marson & 
Marson Lumber, developing and housing a glass company and 
constructing a two story office building which houses the Kubota 
Tractor dealership and other tenants. Clark, LLC has spent time 
and money to short plat its property immediately north of Clarks, 
which it purchased from Burlington Northern Santa Fe. 

The property of all parties is presently zoned by the City of Cle 
Elum industrial as defined by Chapter 17.36 of the Cle Elum 
Municipal Code. According to Matt Morton, Cle Elum city 
administrator, no land use applications have ever been submitted 
by the plaintiffs for the intended use by their company RSE on the 
property they now own. Moreover, while the intended uses by the 
plaintiffs of their property may be permitted outright in the 
industrial zone if they are developed and used in the manner that 
complies with the performance standards and aesthetics objectives 
of Chapter 17.36 of Cle Elum city code, Mr. Morton also pointed 
out that there is no guarantee of granting any application until it 
was submitted and reviewed and reconciled with the City of Cle 
Elum Critical Areas Ordinance, especially because of the DaIle 
ponds situated on the Walch property, which Walch has described 
as the DaIle wildlife and fish propagation ponds. 

The Walches seek a 30 foot easement by necessity, claiming their 
property is "landlocked" because they have no legal right to cross 
the railroad right of way over Owens Road and the super load 
lowboys needed to transport their equipment cannot traverse the 
railroad crossing over Owens Road or make an immediate right 
tum down the railroad corridor. At trial the plaintiffs claimed that 
the easement by necessity they sought should be off of Swiftwater 
Boulevard through the Folkman/Clark properties in a south 
easterly direction along the southern edges of the defendants' 
properties immediately inside the DOT right of way fence to meet 
the plaintiffs' property at the southwest comer thereof. CP 247-
249; App. 1. 
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7. In additional Findings of Fact, the trial court found at CP 447-449 

that: (a) the Clarks and Folkmans spent the last five years developing the 

Swiftwater Business Park, including the Clarks' improvement of the 

building now housing Marson & Marson Lumber, developing a glass 

company, and constructing a two-story office building which houses the 

Kubota tractor dealership and other tenants; (b) the property of all parties 

is presently zone Industrial under CEMC Chapter 17.36; (c) no land use 

applications have ever been submitted by the Walches for their intended 

RSE use on the Walch property;4 and that (d) there is no guarantee of 

granting any land use application by Walch until it is submitted and 

reviewed and then reconciled with the City's critical areas ordinance 

because of ponds situated on the Walch property that Walch described as 

the Dalle Wildlife and Fish Propagation Ponds.5 

8. In conclusions of law at CP 451-452, the trial court determined 

inter alia that: (a) the Walches " ... have physical access to their property 

over the Owens Road railroad crossing, and through the railroad corridor 

to their granted easement;" (b) " ... the access may not be insurable because 

4 See RP Vol. I, pp. 88-90 testimony from Cle Elum Planning Director, Matt Morton 
that while he had multiple meetings discussing access routes, Walch filed no land use 
applications with the City for his intended storage of several hundred tons of 
machinery on site. 

5 RP Vol. I, pp. 78, 89-91. 
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of a lack of a pennit from the railroad company, but no one has ever 

denied plaintiffs' or their predecessors' use of the railroad crossing and/or 

the railroad corridor to the granted easement to plaintiff s property in 

question; (c) "Until such access is in fact denied or withdrawn, the 

plaintiffs can make use and enjoyment of their property for those uses 

authorized by the City of Cle Elum within its Industrial zone;" and (d) 

"Plaintiffs have not established a reasonable necessity to condemn a 

private way of necessity because their property is not landlocked, and 

because they have no guarantee that a future use would include situating 

the RSE, Inc. manufacturing business on the property." (Emphasis added). 

9. Before Walch sued the Folkmans and Clarks on all three easement 

claims, the following facts were established: 

A. During development of the Clark and Folkman properties 

in 2008, Walch raised identical access arguments of prescriptive use and 

implied use in opposition to development of the Folkman and Clark 

properties to the City stating that the Owens Road crossing was 

"unsuitable for commercial lowboy traffic." RP Vol. I, pp. 102-108; 

Defendants' Trial Exhibits ("Def. Ex.") 31, 108, 109, 11 0, 111, and 112. 

Walches' claimed that the DaIle Ponds were protected environmentally 

sensitive "wildlife and fish propagation ponds." He demanded that the 

City condition the Clark's short plat approval to require westerly public 
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access to the Walch property to support his future RSE project. RP Vol. II, 

pp. 34-36; 31, 108, 109, 110, 111, and 112; CP 908-911; App. 2. 

B. Walch did not appeal the Clark Short Plat or Swiftwater 

Site Plan approvals or seek judicial review under the Land Use Petition 

Act, RCW Chapter 36.70C ("LUPA"). RP Vol. II, pp. 99-109. 

C. Folkman obtained a BNSF crossing pennit for access to his 

commercial property. RP Vol. II, p. 85. 

10. During trial on the merits Mr. Walch testified that: (1) other than 

personally "eye-balling" the suitability of access over Owens Road, he had 

hired no civil engineers or transportation engineers to examine route 

feasibility;6 (2) he personally had prepared no site plan for his 

development proposal/ (3) he hired no civil engineering experts for an 

analysis to detennine the cost of improving Owens Road for use of his 

low-boy equipment testifying that he considered any engineering analysis 

to be a "waste of time;"g (4) he filed no application with BNSF for a 

6 RP Vol. I, pp. 47-48; RP Vol. II, pp. 47-48. 

7 RP Vol. I, p. 53. 
g 

RP Vol. I, pp. 47-48; RP Vol. II, pp. 47-48. 

Q. Did you ever hire an engineer to do an analysis? 

A. No, we just visited the site with our trucking people, like that testified, and we've 
got lots of experience trucking these loads and it looked to be a waste of time .. . " 
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crossing pennit;9 (5) he filed no development or pennit applications with 

City for either the requested 30 foot access road or his proprietary Rainer 

Skyline Excavator ("RSE") facility; 10 (6) he conducted no professional 

engineering or cost assessment of what installed improvements on the 

Folkman and Clark properties would have to be altered or removed as a 

result of his proposed 30 foot roadway; II and (7) he had no plans to "deal 

with anything" relating to hiring engineers and applying for City 

development approvals and pennits until he first had legal access. 12 

11. Under applicable Cle Elum Industrial or "I" zoning regulations at 

CEMC Chapter 17.36, the Walch property is entitled to pursue 

development of sixteen (16) beneficial commercial land uses. App.3. 

12. Citing the City Planning Director's testimony, Walch confinns in 

his Opening Brief at Page 7 that he submitted no application for any 

development plans, including its RSE manufacturing facility proposal. RP 

Vol. I, p. 89. 

13. Walch admits at Page 7 that any application for the RSE proposal 

would require an adjudicative decision after filing a conditional use pennit 

9 RP Vol. I, p. 45. 

10 
RP Vol. I, p. 56. 

II RP Vol. II, pp. 50-56; 142-143. 

12 
RP Vol. II, p. 56. 
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application. RP Vol. I, pp. 90, 112. The application would require review 

and approval by the City Council under CEMC 17.36.030, CEMC Chapter 

17.80, and CEMC 17.100.040C.3 as a Type III development proposal that 

Walch refused to file. App.3. 

14. Walch further admits at Pages 7-8 that any application for the RSE 

proposal would require City review of impacts to the Dalle Ponds under its 

critical areas code which Walch refused to file. RP Vol. I, pp. 91-97. 13 

III. SUMMARY OF ARGUMENT 

Walches' appeal is premised on the unsupported notion that he 

need do nothing further to demonstrate "reasonable necessity" under RCW 

8.24.010 other than to show that his RSE "super load lowboy" vehicles get 

stuck on the alternate BNSF railroad crossing at Owens Road. Walch asks 

this court to accept as "reasonable necessity" his plan to limit the Owens 

Road crossing to one (1) beneficial use when the City's zoning code for 

"Industrial" zoned land authorizes sixteen (16) beneficial land uses. Even 

ifWalches' property is physically or "legally" landlocked (which it is not), 

Walch claims must be rejected where the trier of fact detennined that his 

unspecified plan of future development that was not reasonably necessary, 

13 Walch admits that the DaIle Ponds are Category Three Wetlands at Page 8; See also 
RP Vol. I, pp. 91-93 testimony of Cle Elum Planning Director that the DaIle Ponds 
are rated as Category Three Wetlands. 
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and which Brown v. McAnally, 97 Wn.2d 360, 644 P.2d 1153 (1982) has 

rejected as being merely convenient or advantageous. 

Walches' claims are tied entirely to his title Insurance policy 

characterization of no "insurable access." CP 21, CP 172; App. 4. His 

property, like all other abutting parcels, is not physically landlocked. The 

claim of no "legal insurable access over the railroad right-of-way" is based 

upon Walches' own inactions in not securing available permission from 

BNSF over the Owens Road crossing or a northerly BNSF access. Even if 

his property were physically landlocked (which it is not), Ruvalcaba v. 

Kwang Ho Baeck, 159 Wn.App. 702, 709, 247 P.3d 1 (2011) holds that a 

condemnor's voluntary landlocking of his property is not dispositive of 

"reasonable necessity" under RCW 8.24.010. 

"Instead, it constitutes one fact to be considered by the trier of fact 
with all other relevant facts to decide whether Ruvalcabas have 
made the showing of necessity required by the statute." (Emphasis 
added). 

Walch and other adjoining property owners only access is over BNSF 

right-of-way. All owners are fully able to access their properties Owens 

Road and its crossing with BNSF within the City's Industrial zoning 

district. They continue to enjoy physical access and are able to make 

productive commercial use of their property with or without seeking 

permission from BNSF. 
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Walches' easement claims are jurisdictionally barred where he did 

not first exhaust his remedies and appeal such claims to the City Council 

or seek appellate review under LUPA in 2008. He filed his lawsuit years 

after the Clarks and Folkmans installed costly plat and site improvements 

and fully constructed buildings in the Swiftwater Business Park with 

active tenant uses. 

IV. ARGUMENT 

A. Applicable Standards of Review. Where a trial court has weighed the 

evidence, appellate review is limited to determining whether substantial 

evidence supports the findings of fact and conclusions of law. Ridgeview 

Properties v. Starbuck, 96 Wn.2d 716, 719, 638 P.2d 1231 (1982) citing 

Holland v. Boeing Co., 90 Wn.2d 384, 390, 583 P.2d 621 (1978). 

Substantial evidence is evidence in sufficient quantum from a review of 

the trial court record to persuade a fair-minded person of the truth of the 

declared premise. Holland, supra at 390-91. Under this rule, an appellate 

court may not substitute its judgment for that of the trial court. Seattle

First Nat'l Bank v. Brommers, 89 Wn.2d 190, 199,570 P.2d 1035 (1977). 

The standard of review of an award of attorney fees awarded in 

this case is abuse of discretion. In re Recall of Pearsall-Stipek, 136 Wn.2d 

255,265,961 P.2d 343 (1998). A trial court abuses its discretion when its 

decision is manifestly unreasonable or based upon untenable grounds. 

13 



Allard v. First Interstate Bank of Wash., N.A., 112 Wn.2d 145, 148, 768 

P.2d 998 (1989). 

B. The Trial Court Did Not Commit Error Where Substantial Evidence 
Supports Findings that Walch Has Physical Access and Enjoyed 
Multiple Beneficial Land Uses Over the Alternative Owens Road 
Access and Crossing. 

The trial court at CP 249 correctly cited and applied Washington 

law by assessing Walches' access claims in light of decisions in Brown v. 

McAnally, supra; Ruvalcaba v. Kwang Ho Baeck, supra at 709; Hellberg 

v. Coffin Sheep Company, 66 Wn.2d 664, 666-67, 404 P.2d 770 (1965); 

Noble v. Safe Harbor Trust, 167 Wn.2d 11, 17-23, 216 P.3d 1007, 1011 

(2009); and Kennedy v. Martin, 115 Wn.App. 866, 868, 63 P 3d 866 

(2003). The Walch property is not "rendered useless" under RCW 

8.24.010 by the trial court's refusal to grant a second westerly access road. 

Substantial evidence supported findings and conclusions that Walch had 

physical access to his property where, despite his unwillingness to secure 

permission from BNSF, 14he could still enjoy many beneficial uses allowed 

under the City's "Industrial" zoning district at CEMC Chapter 17.36. CP 

250; CP 448. Indeed, the trial court found 15that other similarly situated 

14 The trial court found that Walch and other Industrial-zoned property owners and 
businesses using the Owens Road railroad crossing for physical access to their 
property had not been issued pennission by BNSF. CP 247-248. 

15 
RP Vol. II, pp. 66-70. 
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property owners such as Peninsula Trucking continued to use Owens Road 

and its crossing with the BNSF tracks for ongoing beneficial commercial 

uses without any BNSF crossing permits. CP 250. 

Substantial evidence exists showing that tailored access at another 

westerly location across the Folkman and Clark properties was not 

"reasonably necessary" under Brown v. McAnally, supra at 367. Under 

the facts of this case, it is "merely convenient or advantageous" for 

Walches' plan of development for an RSE manufacturing site. It is not 

"reasonably necessary" where Walch enjoys multiple permitted land uses 

under the City's Industrial zoning district regulations at CEMC 17.36.020. 

CP 247-248; App. 3. The Brown court strictly construed the element of 

necessity that the trial court correctly applied under circumstances where 

Walch was interested only in one (1) future Industrial land use suitable for 

his 165 foot long super lowboys: 

We have held, and continue to hold, that the statute which gives a 
landlocked owner a way of necessity over lands of a stranger is not 
favored in law and thus must be construed strictly. It must be borne 
in mind that RCW 8.24 authorizes a limited private condemnation 
proceeding in which the private property rights of one are taken for 
the benefit of another. The taking is limited to necessary ingress 
and egress only. It is not extended to those necessities that may be 
created by the contemplation of a future real estate subdivision 
development. There is, after all, a constitutional right to the 
protection of one's property that must not be lightly regarded or 
swept away merely to serve the convenience or advantage of a 
stranger to the property. Dreger v. Sullivan, supra, 46 Wash.2d 36, 

15 



38, 278 P.2d 647 (1955); State ex reI. Carlson v. Superior Court, 
107 Wash. 228, 181 P. 689 (1919). Id at 370; (Emphasis added). 

Here, the trial court correctly determined that Walch could not 

prove reasonable necessity, including the "absence of alternatives" where 

he enjoyed other alternative Industrial uses of his property even though the 

Owens Road crossing would not accommodate his 165 foot long super 

load lowboy trailers that were tied to his specific future development plan. 

CP 247-251; CP 446; CP 451. These findings are further supported by 

facts showing that Walches' future real estate development was highly 

speculative and not even determined to be feasible where he refused to file 

any development applications for his RSE project;16and where he claimed 

that the Dalle Ponds were protected critical areas. 17 Even if Walches' 

property was "legally" or "physically" landlocked (which it is not), Walch 

is precluded from any reliefunder Brown, supra at 370. 

16 
CP 248; and RP Vol. II, p. 56: 

BY MR. MONTGOMERY: 

Q Mr. Walch, are you actually able to deal with anything until you actually have 

legal access to your property? 

A No, I don't want to do anything until I have legal access. 

MR. MONTGOMERY: No further questions, Your Honor. 

17 CP 248. 
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Walches proffered arguments that "physical constraints" made it 

"impossible" to use the easterly Dalle Road access for a single vehicle 

type, namely RSE super-load lowboys, alone cannot necessitate an 

entitlement to another right-of-way across the Clark and Folkman 

properties under Brown supra, and RCW 8.24.010. Walch admitted 

during trial that he made no attempt to seek a professional engineering 

analysis of the Owens Road crossing that could have assessed the cost to 

install crossing or roadway improvements to support his claim that Owens 

crossing modifications "were prohibitive and not economically feasible." 

See Beeson v. Phillips, 41 Wn.App. 183, 185, 702 P.2d 1244 (1984); and 

Ruvalcaba supra at 712 where economic feasibility of constructing a road 

is a factor to be weighed in determining reasonable necessity. Walch 

chose not to do this. He testified that he wasn't "going there" and 

considered any such engineering analysis to be "a waste of time." RP Vol. 

II, pp. 43-44, 47-48, 52-56. Accordingly, no evidence exists to 

demonstrate that constructing road or BNSF crossing improvements was 

prohibitive and economically infeasible under Beeson supra at 186-87. 

Other than citing the rule that railroad right-of-way may not be 

condemned,18 Walch cites no authority for the proposition that the mere 

18 
State v. M.e. Ballard, 156 Wash. 530, 287 P. 287 (1930). 
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absence of a railroad crossing permit, which he refuses to obtain from 

BNSF, alone renders a property landlocked and useless where he enjoys 

continued open physical access. This is illogical where Walch would be 

required to obtain a westerly access permit from BNSF over the Folkman 

and Clark property. RP Vol. II, p. 85. Instead, Walch cites Brown, supra 

at 367-68 for the proposition that " ... a potential condemnor should not be 

prevented from condemning a private way of necessity merely because the 

condemnor may enjoy the permissive user of a 'way.,,19 This argument is 

nonsensical. Brown's point is that any access route created by a 

permissive use does not by itself prevent a later private condemnation 

claim under RCW 8.24.010. Because the trial court found there was never 

any history of any use over the claimed westerly DaIle Road access route 

(CP 446; CP 988) or other access routes, this argument must fail. 

C. Walches' Cited Cases Do Not Apply. 

Walch cites Jernigan v. McLamb, 192 N.C.App. 523, 665 S.E.2d 

589 (2008) as determinative of "necessity," where an owner has "no 

legally enforceable right-of-way to a public highway.,,20 The Plaintiff in 

Jernigan claimed he had implied rights of necessity where his parcel was 

19 Walches' Opening Brief, Page 14. 

20 In undisputed testimony before the trial court, City witnesses described Swiftwater 
Boulevard as a "private" road. RP Vol. I, p. 118,11. 17-19. 
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"once held in a common ownership that was severed by a conveyance." Id. 

at 592. In making this argument, Walch violates the stipulated order 

dismissing his easement claim21through unity of title from a common 

grantor.22 Walches' own expert's declaration at CP 149 used to support 

dismissal of implied easement claims states that there was no evidence of 

a common grantor: 

" ... we did not discover in our search of records ... that there is any 
unity of title between the Walch property and the properties owned 
by Folkman and the Clarks." 

The Court in Jernigan was also concerned that an existing 

permissive use could be revoked at any time that potentially prevented the 

plaintiff from deriving the financial benefit of farming his property. Id. 

Because of geography, Walch and all other landowners may only access 

their parcels over BNSF right-of-way or crossings. Walch is a similarly 

situated property owner. Condemnation under RCW 8.24 will not change 

the nature ofBNSF easterly crossing where the trial court here found that: 

"Peninsula Trucking also uses the same Owens Road to access its 
facilities to the south on Owens Road as do several private 
residences. None of these parties has been issued permits from 
Burlington Northern Santa Fe to cross the railroad right of way." 
CP 247. 

21 CP 452. 

22 
RP Vol. I, pp. 2-3. 
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Walch testified that he had not taken any steps to obtain any 

crossing permit from BNSF for the Owens Road access route to his 

property. RP Vol. I, p. 16. The City testified that if BNSF attempted to 

close the Owens Road crossing, it would file an appeal. RP Vol. I, p. 136. 

Unlike the plaintiff in Jernigan, nothing prevents Walch from joining with 

the City and other Industrial zoned landowners to preserve access to their 

parcels should BNSF attempt to close the Owens Road railroad crossing. 

Despite claims that he did not possess insurable legal access for the 

easterly Owens Road, Walch later testified that he had made an offer to 

buy property from BNSF for an access route located north of his property 

and east of the Clarks' property: 

"A. After the City announced to me that there is nothing more 
that they could do or were will to do, I started the lawsuit and I 
made an attempt to make a purchase of the land from the Railroad 
by application so that I could leave another option open to get an 
easement. 

*** 
Q. Do you recognize Exhibit 114 as the application to purchase 
railroad land .. . ? 

A. Yes I do. 

Q. And they have not yet...denied or agreed, right? To sell 
you land? 

A. Actually, we don't know. They quit calling us back." RP 
Vol. II, pp. 38-40; (Emphasis added). 
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Nothing prevented Walch from making a similar offer to purchase 

a right-of-way or crossing permit for the easterly Owens Road railroad 

crossing from BNSF. Indeed, Walches' purchase and sale agreement of 

the DaIle property and his own title policy (initialed by Walch) made 

express provision for removing the "lack of a right of access to and from 

the land across a railroad right of way" if Walch obtained a "Private 

Roadway and Crossing Agreement" from BNSF (CP 21; CP 172; App. 4): 

*** 

SCHEDUleS 

*** 
e. PRIVATE AcceSS TOIWOPReMISE$ .1$. ~ al'8lre!ill!:l tight 01 WIlY. ThiI ~wiII 

reql.l~ ·th8tttle"Ptlva.~.and~~,Alnd~~. Or 
modffiQatiOnS tbereofwhic:h .... !Il_bVttle~~. tie ~for~. 
The co~ then.ff~ urtd .... any polI~ ~ ..... to~ to Nfdpr1lr/llle$. will 
be limited by the mtrtctiOna,C()ndltlona and .~. as contall'led tlleI'eln. If no ·~r 
oxl$f$, the forthcoming polIcyOet') Will CXX'Italn the following exception: 

The lad( of. right. or ecceu·1o and fl'OO'lthe land actOU a rallroaCl light of "'1. 
All Walch had to do under ,-r6 above was to purchase a crossing permit 

from BNSF to access easterly DaIle Road, and Stewart Title Company 

would have removed its "lack of access" exception. CP 172. Walch 

knowing refused his duty to act that was required under his title insurance 

policy for the easterly crossing. CP 172; RP Vol. II, pp. 43. 
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Walches' reason for not doing so was explained during trial : 

Q. You never applied for a license to cross the Owens crossing 
from the Railroad Company have you? 

A. Not going that direction, no. 

Q. You haven't signed an easement from the Railroad 
Company going over the Owens Road crossing have you? 

A. Not going that direction, no. 

Q. Other than the, we'll call them the massive oversize 
lowboys that we saw in Exhibits 46 and 47 and in your power 
point presentation, other than lowboys, can other passenger 
vehicles make the crossing over the Owens railroad track? 

A. Can passenger vehicles cross Owens railroad tracks? Yes 
they can. 

Q. In fact the trucks going to Peninsula have no problem? 

A. The trucks going into Peninsula's are a completely different 
type of truck. They're single axle trailers with, that are high off 
the ground. Vol. II, pp. 43-44. 

When asked about making a formal application to BNSF to purchase 

an available 50 foot strip of railroad property between the north edge of the 

Patty Clark property and railroad right of way for another access route, 

Walch stated that he had talked to BNSF but made no such application.23 

23 Q. And there's fifty feet between the north edge of the Clark LLC property and the 
Railroad, right? 

A. That's what I understand. 

*** 
Q. My question is, did you make an application, a formal application? 
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Walch later admitted that he tried to purchase BNSF land in October of 

2006 as "another attempt to solve the issue" but did not know the status of 

negotiations. RP Vol. II, pp. 39-40. On Oct. 6, 2008 he told the City that 

BNSF "had offered to sell" him property "North, West and East" of the 

BNSF property purchased by the Clarks. Def. Ex. 103. 

Walches' title policy at ~6 does not limit the location of a Private 

Roadway and Crossing Agreement to the Owens Road BNSF crossing. His 

pending BNSF application is tantamount to a finding of mootness where 

Walches' claims made under RCW 8.24.010 are not ripe. Courts dismiss 

actions for want of subject matter jurisdiction to avoid a premature 

adjudication where BNSF is apparently still reviewing his application to 

purchase/access application. See Orwick v. Seattle, 103 Wn.2d 249, 253, 

692 P.2d 793 (1984); Thun v. Bonney Lake, 164 Wn.App. 755, 761, 265 

P.3d 207 (2011).24 

Walches' conflicting testimony and credibility as a witness support 

the trial court's findings by showing that Walch possessed multiple 

available access alternatives, and has physical access to his property, that do 

not support a necessity claim under RCW 8.24.010: 

A. No, I talked to them on the phone about it. RP Vol. 2, pAS, ll. 21-22. 

24 RAP 2.5 allows a party to raise the following issues for the first time on appeal: (1) 
lack of trial court jurisdiction; (2) failure to establish facts upon which relief can be 
granted and (3) manifest error affecting a constitutional right. 
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"Peninsula Trucking also uses the same Owens Road to access its 
facilities to the south of Owens Road as do several other private 
residences. None of these parties have been issued permits from 
Burlington Northern Santa Fe to cross the railroad right of way." 
CP 247. 

*** 
"1. The Plaintiffs have physical access to their property over 
Owens Road railroad crossing, and through the railroad corridor to 
their granted easement. 

2. The access may not be insurable because of the lack of a permit 
from the railroad company, but no one has ever denied plaintiffs' 
or their predecessors' use of the railroad crossing/or the railroad 
corridor to the granted easement to the plaintiffs' property in 
question. 

3. Until such access is in fact denied or withdrawn, the plaintiffs 
can make use and enjoyment of their property for those uses 
authorized by the City of Cle Elum within its industrial zone." CP 
449. 

Walch next argues that under Indiana Regional Recycling v. 

Belmont, 957 N.E.2d 1279 (Ind.Ct.App. 2011), he is not required to ask 

BNSF for crossing permission; and that he cannot compel BNSF to provide 

access where it is not condemnable under State v. M.e. Ballard, 156 Wash. 

530,287 P. 27 (1930). The court would not force a landlocked parcel owner 

to first seek an alternate crossing permit from a railroad and construct a 

costly crossing where he was entitled to an implied easement where an 

earlier subdivision left his parcel without any physical access. Id., at 1284. 

Belmont, however, is another inapplicable case involving "unity of title" 

where an express easement was not reserved by the common grantor that 
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again is not present in this case by stipulation of the parties. CP 542, ~7. 

Belmont is further distinguished where the landowner possessed no physical 

access unlike Walch who enjoys physical access to his property. 

Walch finally relies on State ex reI. Mountain Timber Co. v. 

Cowlitz Superior Court, 77 Wash. 585, 137 P. 994 (1914) for the blanket 

notion that Walch himself need only "demonstrate a reasonable need for 

the easement for the use and enjoyment of his land." Mountain Timber 

was limited to the constitutionality of Article 1, Section 1625 of the 

Washington Constitution. Walches' misapplication of this case would 

eliminate the role of courts in assessing "reasonable necessity" under 

RCW 8.24.010. Virtually, every decision of appellate courts in 

Washington leave the ultimate determination of "reasonable necessity" to 

the adjudicator of fact. These include: Hellberg, Kennedy, Wagle v. 

Williamson, 51 Wn.App. 312, 314, 754 P.2d 684 (1988), appeal after 

remand, P .2d 13 73 (1991), Beeson, supra at 186-87, and Brown v. 

McAnally, supra at 370. Wagle, supra at 351qualifies the general rule of 

25 SECTION 16 EMINENT DOMAIN. Private property shall not be taken for private 
use, except for private ways of necessity, and for drains, flumes, or ditches on or 
across the lands of others for agricultural, domestic, or sanitary purposes ... 
[AMENDMENT 9, 1919 P 385 Section 1. Approved November, 1920.] 
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condemnor route selection by directing trial courts to determine 

reasonable necessity: 

In Washington, the general rule is that the condemnor has a right to 
select the route which, according to his own views, is reasonably 
necessary for the full enjoyment of his land. However, the court is 
vested with the power to determine whether specific land proposed 
to be taken is necessary, in view of the general location, together 
with the burdens and benefits to the respective properties and then 
finally to determine the question of necessity for taking such 
specific land when there is evidence of bad faith, oppression or an 
abuse of power in the selection. State ex reI. Polson Logging Co. v. 
Superior Court, 11 Wash.2d 545, 562, 119 P.2d 694 (1941); State 
ex reI. Grays Harbor Logging Co. v. Superior Court, 82 Wash. 
503,505-06, 144 P. 722 (1914). The trial court, believing it had no 
other choice in the absence of a showing of bad faith, refused to 
interfere with Wagle's choice of Orchard Pass Route. However, we 
hold that the trial court, as a function of its power to determine 
necessity in the first instance over the particular strip of property 
selected by Wagle, should have considered the evidence presented 
by Williamson regarding the negative impact to her of the Orchard 
Pass Route along with the feasibility of the Whiskey Flats Route. 
The mere absence of bad faith does not satisfy the requirements 
that the selected route is reasonably necessary for the use and 
enjoyment of the condemnor's land locked property. (Emphasis 
added). 

Both Folkman and Clark demonstrated that injurious impacts 

would occur to their properties2%y the proposed route identified by Walch 

in Ex. 5327and that Walch had physical access at another easterly location. 

These facts that rebutted Walches' prima facie case of reasonable 

26 
RP Vol. II, pp. 79-81; RP Vol. II, pp. 141-143; 

27 This trial exhibit is also attached to Walches' trial brief at CP 234. 
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necessity were incorporated into the trial court's decision memorandum 

and findings and conclusions. Id., at 316-17; CP 248; CP 446; CP 448. 

This evidence showed that an alternate route for other beneficial 

commercial land uses was available to Walch and feasible over the Owens 

Road crossing where commercial vehicle and passenger vehicle traffic 

was a common occurrence. Wagle, supra at pp. 316-17; RP Vol. II, pp. 43-

45. 

The trial court's decision at CP 249 applied Beeson and Brown v. 

McAnally and the rule of strict construction to these facts: 

"What constitutes a reasonable necessity is a factual determination. 

As stated in Beeson v. Phillips, 41 Wn.App. 183 (1985): 

'The core of the public policy behind the statute's grant of 
condemnatory authority lies in the admonition that the 
condemnor's property must be so situated that it in order for him to 
obtain 'its proper use and enjoyment," he must of necessity obtain 
the use of another's property. In Washington, that necessity need 
not be absolute; it must, however, be reasonably necessary as 
opposed to merely convenient or advantageous.' 

Beeson, supra at 186-87 quoting Brown v. McAnally, supra." 
(Emphasis added). 

In all of the facts elicited in pretrial motions and at trial in this 

complex case, the following notable facts confirmed that Walches' 

speculative future development proposal could not support reasonable 

necessity under RCW 8.24.010: (1) Walch bought the property knowing 
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that he could not drive his RSE super load lowboys over the Owens 

crossing;28 (2) Walches' title report showing "the lack of right of 

access,,29could be cured by Walch obtaining a Private Roadway and 

Crossing Agreement" for the easterly Owens Road crossing30 that Walch 

refused to make; (3) Walch refused to hire any engineering professionals 

to determine the feasibility of any access route;3l and (4) until Walch made 

land use applications with the City, there was no "guarantee" that 

Walches' speculative future development plans would be approved.32 

Applying the substantial evidence rule, these findings and 

conclusions confirm that the proposed westerly location across the Folkman 

and Clark properties sought to be condemned was not "reasonably 

necessary" for access under Brown v. McAnally, supra at 367; and that the 

Walch property was not "rendered useless" absent such access under Const. 

art. 1, § 16; RCW 8.24.010, State ex reI. Mountain Timber Co. v. Superior 

Court of Cowlitz County, 77 Wash. 585, 137 P. 994 (1914) and Hellberg v. 

Coffin Sheep Co., 66 Wn.2d 664, 404 P.2d 770 (1965). Viewing all of the 

28 
RP Vol. I, p. 29. 

29 CPl72. 

30 CP 172. 

31 
RP Vol. I, pp. 47-48; RP Vol. II, pp. 47-48. 

32 
RP Vol. I, pp. 78, 89-91. 
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evidence together, Walches' self-inflicted access problems are nothing more 

than a staged pretense to invoke the private condemnation statute, RCW 

8.24.010. Clearly, Walch would be obtaining a "convenience" and 

"advantage" for future development that Brown would not extend by the 

mere showing of "contemplated" "future development" that this court 

should rej ect. Id. 

D. Walch Is Jurisdictionally Barred from Any Relief Under RCW 8.24. 

Walch admitted in his Post Trial Memorandum (CP 238-CP 244) 

that as a neighboring property owner, he received "notice" and an 

"opportunity to comment" on: (1) the City of Cle Elum's review of Kerry 

Clark's Swiftwater Business Park Site Development Review Plan No. 2006-

01; (2) environmental decision-making related to the site development 

review under the State Environmental Policy Act, RCW Ch. 43.21C 

("SEPA"); and (3) Patricia Clark's Cle Elum short plat application No. 

2007-004. CP 239; See Def.'s Exs. 31, 53, 54, 103, 109, 110, 111, 112,113, 

124, and 125. In 2008, Walch asked that the City condition approval of 

Clark's plat application to provide an access connection to his easterly 

abutting property because of inadequate access on Owens Road. 

Walch acknowledged receiving notice of both "Type II" and his 

participation in both project decisions. Walch claimed in his comment 

letters that the Clark short plat application" ... does not provide access to the 
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Dalle Wildlife and Fish propagation ponds to the East." He asked that the 

City impose a plat approval condition for the "extension of public streets to 

the Dalle Wildlife and Fish propagation ponds to the East" and that Clark 

and Folkman construct an access road to the Walch property, stating that 

" .. .it must not be too narrow, or windy and must be sufficient for 

commercial low boy traffic." See Def.'s Exs. 103, 109, and 110; CP 911; 

App. 2. The City of Cle Elum's thereafter addressed these demands in a 

letter from the Cle Elum City Attorney dated Dec. 4, 2008 at Def. Ex. 111: 

" ... Mike and Marcia Walch are opposed to the proposed short plat 
because it does not 'preserve and provide access to the adjoining real 
properties' owned by the Walches. 

*** 
Here, as in Luxembourg, the isolation and lack of road access to the 
Walches' property satisfactory for commercial vehicles is a 
longstanding condition that is not the result of the Clark short plat. 
The October 6 letter acknowledges that other road access exists, 
across the BNSF tracks. October 6 letter ('The alternative route for 
Mr. Walch to a public road, is over a railroad crossing that is 
unsuitable for commercial lowboy traffic ... '). The fact that 
alternative access is not preferable for commercial traffic as access 
across the Clark property is not sufficient grounds for conditioning 
the short plat approval upon the provision of access to the Walch 
property, because the short plat is not the cause of the lack of a 
public road access to the Walches' property 

*** 
The Walches' claim to a prescriptive easement is similarly distinct 
from ownership and division of land, which may be approved via 
approval of the short plat application. If the Walches believe that the 
law is otherwise, they can seek injunctive relief from the Kittitas 
County Superior Court. Alternatively, they may wish to consider 
purchasing an easement from the Clarks, or seek to condemn a 
private way of necessity pursuant to RCW 8.24.010." (Emphasis 
added). 
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At trial, Walch initially testified that he only opposed 

"blacktopping" of Clark's and Folkman's property.33 Walch later admitted 

upon cross-examination that he actively opposed the development of the 

Folkman and Clark properties in 2006. RP Vol. II, pp. 34-38. Walches' 

knowledge of the City's land-use codes is demonstrated in his repeated 

attempts during trial to use an initial conceptual Swiftwater Business Park 

Site Plan at Plaintiffs Ex. 53 as his proposed 30.00 foot wide westerly 

access route. CP 215-217; CP 234. The Clark short plat and Swiftwater 

Site Plan land-use decisions establish precise requirements for the layout 

of streets, utilities, parking, storm water facilities, and building setbacks for 

construction of office and manufacturing buildings, and outdoor storage 

for the Clark and Folkman properties. Walch claimed that his proposed 

westerly DaIle Road route would not interfere with the commercial 

businesses, utilities, and installed improvements on the Folkman and Clark 

properties. RP Vol. I, pp. 24-27, 51-52, 56-59, 61-62, 76-81, 92-93, 98, 

125-126, 145-147. 

A review of Def.'s Exs. 103, 108, 109, 110, and 111 shows that 

Walch raised identical theories of implied easement, prescriptive use, and 

statutory necessity in opposition letters to the City that he now raises in his 

33 RP Vol. II, p. 22, 11. 2-22. 
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lawsuit. The City testified that it refused to deny or condition approval of 

the Clark/Folkman development projects to require any westerly access 

road to the Walch property that Walch sought in his opposition letters. 

Def. Ex. Exhibit 111; RP Vol. I, pp. 104-108. 

Walches' westerly access claims that he now seeks under RCW 

8.24.010 over the alleged "Dalle Road" extension would adversely impact 

installed utilities, improvements, and current land uses on the Folkman 

and Clark properties. City Planning Director Matt Morton testified that 

Walch did not appeal the final decisions or exhaust his available appellate 

remedies for either the Swiftwater Business Park Site Development Plan 

No. 2006-01 or Patricia Clark's short plat application No. 2007-004 under 

CEMC 17.100.130. RP Vol. I, pp. 104-106 citing CEMC 17.100.040; RP 

Vol. II, pp. 98. See City appeal procedures at CEMC 17.100.040C.2 and 

CEMC 17.100.130 for "Type II" and Type III discretionary and 

adjudicative decisions. App. 3. Under these circumstances, Walch was 

required to first exhaust his remedies where his access claims that he now 

litigates could have been considered in an appeal before the Cle Elum City 

Council. Ward v. Skagit County Commissioners, 86 Wn.App. 266, 270, 

936 P.2d 42 (1997). CEMC 17.100.130. 

Had administrative appeals with the City Council been rejected, 

Walch was required to thereafter file an appeal within 21 days of the City 
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Council's decisions approving the projects as required under LUPA. LUPA 

represents the exclusive means for reviewing final land use decisions. RCW 

36.70C.030; RCW 36.70C.040; Wenatchee Sportsmen v. Chelan County, 

141 Wn.2d 169, 181-82,4 P.3d 123 (2000). CEMC 17.100.130. Walch was 

free to thereafter join his prescriptive use, implied easement, and statutory 

easement by necessity claims along with a LUP A appeal that are allowed 

under RCW 36.70C.030. Having failed to exhaust his administrative 

remedies and file any LUPA appeal, Walch is jurisdictionally barred from 

collaterally attacking the final short plat and site plan decisions that in 

installed improvements (roads, utilities, constructed buildings, and outdoor 

storage uses) made to the Folkman and Clark properties. Habitat Watch v. 

Skagit County, 155 Wn.2d 397, 404-408, 120 P.3d 56 (2005). 

The trial court found in reviewing Walches' prescriptive use claims 

that Walch later used the "same evidence" that he had presented earlier to 

the City Attorney in 2008 opposing Clark's plat. CP 988, note 5. Walch 

cannot now collaterally attack; or seek to alter final short plat and site plan 

decisions that authorized installed improvements (roads, utilities, 

constructed buildings, and outdoor storage uses) that now exist on the 
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Folkman and Clark properties. 34 See Habitat Watch supra at 404-408; and 

Willapa Grays Harbor Oyster Growers Ass'n v. Moby Dick Corp., 115 

Wn.App. 417, 421-423, 62 P.3d 912 (2003) (failure to appeal a shoreline 

permit estopped them from later challenging the permit where courts 

recognize a strong public policy supporting administrative finality in land 

use decisions); and Chelan County v. Nykreim, 146 Wn.2d 904, 931-32, 52 

P .3d 1 (2002). Absent such appeals, this court possesses no jurisdiction to 

allow a collateral attack of the City's final short plat and site plan decisions 

through an implied easement claim brought under RCW 8.24 or Article I, 

Section 16 of the state Constitution. 

E. Walch Misstates Cle Elum's Development Code Requirements. 

Walch argues at Page 11 that the trial court's decision was based 

solely upon a finding that there is a "remote and speculative chance that 

the City of Cle Elum may not grant permits for Walch's intended use of 

the property." He claims that the trial court erred by not finding that 

development approvals were "ministerial in nature" that would be granted 

34Kerry Clark testified that the proposed south westerly access route would "wipe out 
three-quarters of that parking, and the ... stonn water retention area." RP Vol. II, p. 
110. 

Dr. Robert Folkman testified that Walches' proposed 30 foot roadway would not 
provide any possible benefit to his property and would reduce his net developable 
area from three acres to two acres. RP Vol. II, p. 80. 
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outright under the rationale of Mission Springs, Inc. v. City of Spokane, 

134 Wn.2d 947, 954 P.2d 250 (1998). 

These argument incorrectly state the Court's findings and 

conclusions, Walches' trial testimony, as well as, the City's development 

requirements. Walch testified that he did not want to do any studies or 

plans until he had legal access to their property. RP Vol. II, p. 56. The 

City confirmed in trial testimony from its Planning Director, Matt Morton, 

that Walch had filed no development applications with the City; and that 

there was "no guarantee" that Walches' intended use of his property 

would be approved by the City. RP Vol. I, pp. 78, 89-91. 

"Q. Is there any guarantee, without having an actual land use 
application for any use ... that the City can guarantee Mr. Walch 
would get his intended use of the property? 

A. No. 

The project permit application requirements for a conditional use 

permit are not what Mission Springs, supra at 960-61 describes as a non-

discretionary ministerial "building permit" where the permit must issue as 

a matter of right once it complied with all zoning ordinances. The City's 

Planning Director, Mr. Morton, described Walches' future plans as 

requiring conditional use permit ("CUP") approval under CEMC Chapters 

17.36 and 17.80; and CEMC 17.36.030-.040 due in part to their intensity, 
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compliance with perfonnance standards, and intended use of critical areas, 

namely, the Dalle Ponds. RP Vol. I, pp. 90, 112-114. 

A CUP is described under CEMC 17.100.030F and CEMC 

17.100.040C.3 as a Type III project pennit within the Industrial zone 

(CEMC 17.36.030) which must meet specific perfonnance and design 

standards under CEMC 17.36.040-.050. Walches' project would require a 

public hearing and discretionary decision-making under CEMC 

17.100.090 procedures with required findings of fact showing compliance 

with code approval sections, including a written justification approving, 

denying, or approving the project with conditions. App. 3. Under SEPA, 

the City could also require particular mitigation measures or actually deny 

Walches' future project that may cause unmitigated "probable significant, 

adverse environmental impacts." RCW 43.21C.031; RCW 43.21C.060; 

WAC 197-11-330 through WAC 197-11-390; WAC 197-11-660. 

It follows that Walch is not entitled to issuance of City 

development pennits as a matter of right where he has filed no 

applications with the City, and where the approvals he seeks are subject to 

a discretionary decision for consistency with the City's comprehensive 

plan and development regulations that could approve, deny, or approve his 

project with certain conditions as provided by RCW 36.70B.030(5). This 

court should not allow Walch to expand RCW 8.24.010 and misuse the 
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courts as an alternative land-use planning agency for speculative 

development proposals where Walch has consciously refused to apply for 

development approvals stating that he won't do anything regarding 

engineering feasibility "until I have legal access." RP Vol. II, p. 56. 

F. The Trial Court Correctly Awarded Attorney Fees. 

Walches' attempt to combine the trial court's award of attorney 

fees for the Folkman and Clark should be rejected. Whether under the 

exception to the segregation of fee rule in Boguch, infra, or the "action" 

provisions of RCW 8.24.030 under Beckman, infra, the Folkmans are 

entitled to their fees in defending Walches' integrated easement claims. 

After separate motions and declarations were filed by Folkman 

and Clark,35 the court in open hearing carefully and separately considered 

each party's attorney fee and cost claims.36 The court applied the 

"American Rule" and Lodestar method in separately awarding fees to the 

Folkmans.37 CP 439-444; CP 452-453. 

35 CP 252-266; CP 267-349; CP 350-363; CP 364-405; CP 436-438;CP 424-435; CP 
445-454; CP 455-457; CP 458-460; CP 461-465; CP 466-469. 

36 See note 32 citations to record above and CP 450, note 2; CP 453 summarizes 
separate awards for Clarks at $121,022.50, and Folkman at $44,885.25. 

37 Leingang v. Pierce County Medical Bureau, 131 Wn.2d 133, 143, 930 P.2d 288 
(1997); Bowers v. Transamerica Title Insurance Co., 100 Wn.2d 581, 675 P.2d 193 
(1983). 
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Walch claims that his separate easement claims are "actually 

separate causes of action with separate requirements" that require 

segregation of attorney fees. Boguch v. Landover, 153 Wn.App. 595, 

620-21,224 P.3d 795 (2009) summarizes Washington law on segregation 

of attorney fees: 

The general rule is that "[if] attorney fees are recoverable for only 
some of a party's claims, the award must properly reflect a 
segregation of the time spent on issues for which fees are 
authorized from time spent on other issues." Mayer v. City of 
Seattle, 102 Wn.App. 66, 79-80, 10 P.3d 408 (2000). A trial court 
need not segregate time, however, "if it determines that the various 
claims in the litigation are 'so related that no reasonable 
segregation of successful and unsuccessful claims can be made. '" 
Mayer, 102 Wn.App. at 80, 10 P.3d 408 [224 P.3d 808] (quoting 
Hume v. Am. Disposal Co., 124 Wn.2d 656, 673, 880 P.2d 988 
(1994)). A "court is not required to artificially segregate time ... 
where the claims all relate to the same fact pattern, but allege 
different bases for recovery." Ethridge v. Hwang, 105 Wn.App. 
447, 461, 20 P.3d 958 (2001) (citing Blair v. Wash. State. Univ., 
108 Wn.2d 558, 572, 740 P.2d 1379 (1987)). (Emphasis added). 

The trial court did not abuse its discretion in determining that 

where Walches' claims involved a "common core of facts and related 

legal theories" and that segregation of fees was not required. CP 452. The 

findings and conclusions fall within the segregation exception where 
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Walches' easement claims were alleged38and prosecuted from a common 

fact pattern which the court summarized in its memorandum decisions.39 

In this fact-driven mqUIry of determining reasonable 

necessity,40Ruvalcaba, as cited by Walch, does not establish a fixed rule 

requiring attorney fees under RCW 8.24.030 to be segregated from other 

integrated easement claims. The Kitchins, who were seeking fees under 

RCW 8.24.030, owned an adjoining parcel. They were joined as parties 

by Ruvalcaba under the common grantor implied easement theory. Id., at 

713-14. The Ruvalcabas did not add the Kitchins as statutory condemnees 

with the "Day Group" of landowners for which a separate access route 

was sought under RCW 8.24.010. The court held that "mere joinder" of 

the Kitchins that involved entirely separate property and separate access 

route under an implied easement claim did not entitled them to fees under 

RCW 8.24.030: 

Mere joinder of Ruvalcabas' claims against the Kitchins with the 
condemnation does not justify the fee award. Although our prior 
decision required the Ruvalcabas to resolve the reasonableness of 
access across the severed parcel, their claims for a cornmon law 
implied easement and for private condemnation remain separate 
and distinct causes of action. A defendant joined in a lawsuit 
involving multiple causes of action may not recover fees simply 

38 CP I-II. 

39 CP 439-443; CP 446; CP 987-994. 

40 Ruvalcaba, supra at 712. 
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because fees are statutorily authorized for a claim not asserted 
against that defendant. This is consistent with the general rule that 
when fees are recoverable for some, but not all, of a party's claims, 
a fee award must segregate the time expended on claims for which 
fees are authorized. The trial court erred in awarding fees. 
(Emphasis added). 

These circumstances are not present III this case. W alches' 

complaint did not seek implied easement and prescriptive use claims 

against one defendant only. He alleged and prosecuted three claims of 

implied easement through unity of title, prescriptive easement, and 

easement by necessity equally against the Folkmans and Clarks over the 

same alleged routes of travel. See Walch complaint allegations at CP 1-11 

and supporting exhibits at CP 56-63 where he affirmatively alleged a 

nexus of core facts common to all three easement theories at ~ V through 

XI. CP 5-10. Access routes based upon these three theories in tum are 

illustrated in complaint exhibits H through K to support his prayer for 

relief for all three claims. CP 57-63. 

Folkman and Clark were separately forced to defend implied 

easement and prescriptive use claims with common access routes before 

trial. These later routes were identified in the court's site visit conducted 

on May 4, 2011.41 Only after Folkman and Clark filed separate summary 

judgment motions, did Walch stipulate to dismissal of his implied 

41 
CP 249, note 8; RP Vol. I, pp. 1-2. 
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easement claims.42 CP 452. Trial courts may award fees even after a 

voluntary dismissal. Beckman v. Wilcox, 96 Wn.App. 355,979 P.2d 890, 

894 (1999). Walch focused his statutory easement by necessity claim to a 

single access route off Swiftwater Blvd. through the Folkman/Clark 

properties in a southeasterly direction in his trial brief. CP 249; CP 449, 

~16; CP 214-215; CP 244; RP Vol. I. However, even after the court's 

dismissal of Walches' prescriptive use claims, he continued to claim 

alternative routes through his closing argument. CP 213-231; CP 146-148. 

In reviewing Walches' prescriptive use claim and access route, the 

trial court deternlined that "There is no evidence that a road ever existed 

along the alleged route identified by the plaintiffs in their complaint as an 

extension of DaIle Road leading from plaintiffs' property to Oakes 

Avenue." CP 988; App. 5; (Emphasis added). Yet, Walch continued to 

assert in his trial brief and in witness testimony that when he purchased his 

property in 2004 he "accessed" his property "over and across an existing 

private road" connection to "N. Oakes Avenue over the Clark and 

Folkman properties." CP 126; CP 137; CP 214-215;RP Vol. I, pps. 16-18, 

29. Walches' witnesses testified that they had traveled to the DaIle Ponds 

over an existing southwesterly road in the 1960's and 70's. RP Vol. I, 

42 CP 2-3; CP 512-517; CP 585-672; CP 673-675. 
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pps. 61-66. Walch claimed that this route would "benefit" the Folkman 

and Clark properties. CP 214-215; CP 244. 

Walch used these facts to support his argument that even 

permissive use of roadway corridors that do not create vested rights, " ... do 

not preclude the establishment of reasonable necessity" under RCW 

8.24.010. CP 134. These arguments and facts, that the trial court found to 

be unsupported, were presented by plaintiff Walch and in numerous 

witness declarations and later testimony, including: Mike Walch, Al K. 

Lang, Steve Locati, Chuck Cruise, Royce Hatley, Jim Hawkins, Lester E. 

Hay, Paul & Rosemary Valentine, Floyd J. Rogalski, Ray Rogalski, and 

attorney Chris Montgomery. CP 995-1002; and CP 208-209. 

Walch thereafter used the outcome of his implied easement and 

prescriptive use claims to meet his burden of showing that he possessed no 

"legal" right of access up to the time of trial. CP 223- 226. Walch himself 

argued the existence of a common nexus of core facts stating that he was 

required to show necessity by eliminating access by other legal means: 

"Roberts v. Smith, 41 Wn.App. 861, 707 P.2d 143 (1985) (the 
condemnor's burden to prove reasonable necessity tor ingress and 
egress includes the burden to disprove the existence of an implied 
casement of necessity where there is some credible evidence that 
such an easement exists). Plaintiffs Walch have met this burden 
by demonstrating to the Court that there has never been a 
common grantor which fact Clark and Folkman have stipulated is 
true." CP 225. 
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Under these circumstances, it was not an abuse of discretion for the trial 

court to reasonably determine in awarding fees that: "Plaintiffs needed to 

demonstrate they had no other practical way of accessing their property," 

and that all " ... three theories in the plaintiffs' causes of action were all 

interrelated and all arose from the same set of facts." CP 443. 

Folkman and Clark showed that they were forced to expend 

considerable attorney time in costly discovery, witness interviews, and 

briefing to respond to these linked claims involving the factual history of 

the use and title history of the parcels affected by Walches' overlapping 

easement access route claims up to the day of trial. Through agreement of 

defense counsel, the Clarks largely responded to Walches' prescriptive use 

claims. CP 364, 11. 23-24. However, both the Folkmans and Clarks 

independently examined and responded to Walches' future plan of 

development, the purported history of access, and title insurance issues 

that the trial court ultimately rejected. 

The Folkmans' defense included the examination and assessment 

of the use and development of all affected parcels that Walch integrated 

into his claims of prior or permissive use routes, including the westerly 

DaIle Road access route. The Folkmans incurred over 110.55 hours in the 

defense of Walches' RCW 8.24.010 statutory necessity claims together 

with 46.80 hours in attorney fees for defending Walches' unity of title 
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implied easement claim and 7.40 hours for related to Walches' 

prescriptive use claims. Had Walch merely alleged that he could not 

acquire an implied easement through unity of title or prescriptive use, the 

Folkmans (and Clarks) could have avoided these fees in defending these 

baseless claims that Walch linked to perfecting his RCW 8.24.010 claim. 

CP 368, 11. 3-4; CP 365. 

The Folkmans and Clarks are entitled to their reasonable fees 

under RCW 8.24.030 in defending these linked claims that were 

dependent upon a common nexus of core facts that Walch aggressively 

continued to assert throughout these proceedings. CP 350-363. Chuong 

Van Pham v. Seattle City Light, 159 Wn.2d 527, 540, 151 P.3d 976 (2007) 

weighed "equitable factors" in awarding fees in easement by necessity 

claim, noting that: " ... the court's focus should be to determine who was 

responsible for the litigation, and which party was responsible for the 

resulting costs of litigating the claimed alternative feasible access routes." 

(Emphasis added). Trial courts also have discretion to determine what 

amount, if any, condemnees receive in attorney fees to "balance the 

equities." Noble v. Safe Harbor Trust supra at 11. 

Beckman v. Wilcox, supra at 897, citing Shields v. Garrison, 91 

Wn.App. 381,388,967 P.2d 1266 (1998), holds that an attorney fee award 
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under RCW 8.24.03043"is a matter of discretion with the trial court that 

will not be disturbed absent a clear showing of an abuse of that 

discretion." The court correctly noted that the use ofthe term "any action" 

" .. .indicates that the Legislature intended broad application of RCW 

8.24.030" and that even "abandoned claims," such as Walches' dismissed 

implied easement claims and alternate condemnation routes, could not 

escape this obligation. Id., at 896; Beckman, supra at 894. The trial 

court's conclusions at CP 494 that Wa1ches' three easement claims were 

"all interrelated and arose from a common core of facts and related legal 

theories" are supported by these record facts and findings. CP 446 

incorporating the May 24, 2011 Memorandum Decision; CP 247-249; CP 

440-441; CP 443; and CP 453, ~10. 

Consistent with these case law decisions, Folkman outlined 

numerous equitable "factors" for awarding attorney fees in his attorney 

memorandum that are supported by trial exhibits at CP 350-359.44 

43 RCW 8.24.030 provides in part: "In any action brought under the provisions of this 
chapter for the condemnation of land for a private way of necessity, reasonable 
attorneys' fees and expert witness costs may be allowed by the court to reimburse the 
condemnee." (Emphasis added) . 

44 These factors include: (1) all Walch claims were dismissed; (2) Walch could not 
meet his burden of proof; (3) Walch sued Folkman making no effort to contact him; 
(4) Walch created his own problems by not appealing City land-use decisions for the 
Folkman and Clark properties; (5) Walch waited until after Folkman and Clark built 
out their properties to file this lawsuit; (6) Walch made no attempt to jointly develop 
his property with Folkman and Clark; (7) Walch tried to leverage access concessions 

45 



Attorney Williamson's Declaration provided detailed documentation of 

work perfonned in worksheets, separated attorney time for each of 

Walches' three easement claims, and explained his fee rate of $265.00 per 

hour45as required under Bowers supra at 597; and Scott Fetzer v. Weeks, 

122 Wn.2d 141, 151,859 P.2d 1210 (1993) as cited in Beckman v. Wilcox 

96 Wn.App. 355, 979 P.2d 890, 895-97 (1999). CP 364-404. The trial 

court denied Folkman's costs but awarded $43,885.25 based upon its 

findings and conclusions that all of Walches' claims were interrelated and 

arose from the same set of facts. CP 443; CP 458-459; CP 466-469. 

The trial court's detennination that Folkman's fees were 

reasonable in hourly amount and scope of work at CP 440-443 should not 

be disturbed on appeal where the trial court following hearing by the 

parties did not abuse it discretion under Beckman supra at 895. 

from Folkman and Clark during earlier project reviews by the City; (8) Walch never 
filed development applications with the City to see if his access routes and RSE 
project were even feasible; (9) Folkman and Clark incurred substantial investigative 
fees and costs to ferret out and explain these circumstances; (10) highly technical 
local permitting procedures and requirements had to be explained; (11) Walches' 
claims and future development plans were tied to a single piece of specialized 
"lowboy" equipment; (12) Walch abandoned two plausible access routes 
immediately before trial that Folkman and Clark still had to defend up to the time of 
trial; (13) Walch tried to use easement by necessity claims as a substitute for land-use 
applications with the City; (18) Walch withdrew its implied easement by common 
grantor claims only after Folkman and Clark filed motions to dismiss this claim. 

45 Respondent Folkmans fees were separated into the following categories: (1) implied 
easement [46.80 hrs] at $12,402.00; (2) prescriptive use claims [7.40 hrs] at 
$1,987.50; and (3) RCW Chapter 8.24 claims [110.55 hrs] at $29,295.75. CP 364-
404. 
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G. The Folkmans Are Entitled to Fees at Trial and on Appeal. 

Walch has misrepresented the trial court's fee award. In affirming 

the trial court's award, Respondent Folkmans seek additional attorney fees 

and costs in defending this appeal pursuant to RAP 18.1. See Beckman 

supra at 897. Legal fees awarded to the Folkmans46were not combined 

with the Clarks for a determination of reasonableness for a total award.47 

The Folkmans' fees were not submitted to the trial court in such fashion 

and should be rejected. The trial court denied Folkmans' costs as 

unsupported while it separately awarded the Clarks their costs. CP 453. 

As noted above, all three easement claims advanced by Walch 

were interrelated and arose from the same set of facts that were inherently 

part of Walches' burden of proof for easement by necessity claims under 

RCW 8.24.010 that Walch claimed separately against each party 

defendant. Walch was represented by two attorneys throughout these 

proceedings. The Folkmans defense focused on Walches' implied 

easement and RCW 8.24.010 claims in an agreement with the Clarks' 

attorney to limit duplication of effort. CP 364. The Folkmans' fee 

segregation was provided to the trial court only for purposes of an 

46 CP 467. 

47 CP 449-453 . 
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alternate theory of attorney fee recovery under CR 11 and RCW 4.84.185. 

This segregation did not limit the Folkmans' entitlement to all fees under 

RCW 8.24.030. CP 350-363; CP 450. 

Walch used the absence of an implied easement through unity of 

title as a predicate theory to support his condemnation claim. CP 441. See 

Walches' Opposing Memorandum at CP 134, 11. 3-24, where Walch 

connects the absence oflegal access to his inability to prove his right to an 

implied or prescriptive easement to support his RCW 8.24.010 claim to a 

route over a Dalle Road. Walch continued to argue and present evidence 

that this route "was previously in existence, and has been in existence for 

many years" (CP 137) as "bare flat land" despite the trial court's earlier 

finding that there was no such evidence. CP 988. 

Only after Folkman and Clark filed motions for summary 

judgment, incurring substantial legal fees, did Walch determine from his 

own title expert that is implied easement through unity of title were 

unsupported. CP 149. Until the stipulated order of dismissal was entered 

on Jan. 14, 2011 (CP 542, ,-r7; RP Vol. I, p. 3.), the Folkmans were 

presented with no choice other than to defend against Walches' baseless 

implied easement claim and incur $12,402.00 in fees. CP 365. The 

Folkmans' awarded fees also included $29,295.75 in fees successfully 

defending Walches' RCW 8.24.010 claims showing that Walch could not 
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meet the reasonable necessity test of Brown v. McAnally, supra. CP 365. 

Whether under the Noble v. Safe Harbor Trust "balance the equities;" or 

Chuong Van Pham "equitable factors" criteria, the party "responsible" for 

resulting costs of litigation for access routes was Walch. That he 

continued prosecution of all three easement was his trial strategy, not the 

F olkmans or Clarks. 

Walch alone is "responsible" for his costly and risky litigation 

strategy in presenting two baseless implied and prescriptive easement 

claims. Nothing prevented Walch from affirmatively pleading that he 

could not otherwise obtain legal access for his lowboy trailers over his 

preferred route through either theory. He refused this judicial economy 

thereby increasing the costs of litigation to the Folkmans and Clarks. 

Until Walch filed his trial brief on May 9, 2011, only one (1) day before 

trial,48Walch continued to claim two additional westerly access route 

alternatives that he knew or should have known were not feasible. As 

noted in Noble v. Safe Harbor, 167 Wn.2d 11,23,216 P.3d 1007 (2009): 

Where a condemnee argues that a more feasible alternative route 
exists, it is still incumbent upon the condemnor to demonstrate the 
selected route is more equitable, and the court must then weigh the 
benefits and burdens of each alternative route to arrive at an 
equitable solution. Id. at 870, 169 P .3d 45 (citing Sorenson v. 
Czinger, 70 Wn.App. 270, 276 n. 2, 852 P.2d 1124 (1993)). But 

48 CP 213-231. 
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where the court later determines the alternative route proposed by 
the condemnee was clearly unfeasible and implausible, the judge 
has discretion under the statute to award attorney fees. While the 
burden remains on the condemnor to address all alternative routes 
raised by the original condemnee, vesting discretion in the trial 
court to later award fees helps ensure that uncredible alternatives 
are not presented in an effort to increase the costs of litigation. 
(Emphasis added). 

The trial court "who watched this case unfold and who was in the 

best position to determine which hours should be included in the [attorney 

fee] calculation" to "balance the equities,,49commented on Walches' trial 

tactics. Judge Cooper noted that Walch had "foisted" all three claims 

upon Folkman and Clark that they were forced to defend at considerable 

cost to both parties. so CP 443; CP 350-CP 404; CP 252-349. The trial 

court did not abuse its discretion under Schmidt v. Cornerstone, 115 

Wn.2d 148, 169, 795 P.2d 1143 (1990) in not segregating fees. 

v. CONCLUSION 

Walches' appeal should be denied. The court should affirm the 

trial court's award of Folkman's and Clark's attorney fees, and award 

the Folkmans continuing fees and costs in defense ofWalches' appeal. 

49 Noble v. Safe Harbor Family Preservation Trust, 141 Wn.App. 168, 175-76, 169 
P.3d 45 (2007). 

50 Walch admitted that he filed his lawsuit without ever having contacted the Folkmans, 
making no attempt to acquire an easement over the Folkman property for his 
proposed westerly Daile Road route. RP Vol. II, p. 33. 
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RESPECTFULLY SUBMITTED this 6th day of July 2012. 

WILLIAMSON LA W OFFICE 

Attorney for Respondent Folkmans 
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. ·t1 ,. 4.()1:1... T~:e:: plajntiff.~ :we.~e.J~~i~e.~~nte.Q .py.: ~.ttpm?yl:): Gh.r.i~: A,. M9n!gOme.r,y::~n~f .. . ' ., "' :.' . ... . ... ..... .. ...... .' .. , ..... ........ . . . 

RiqhardT~ GQle .. The:.Q.~f'?nq~nt$.:C.19rK:;;:l.IJ~LG.li:lr.~;.:· ~l.G. : Wf2.r({f~P~~f'i.~o.t~d:b.y:.~ttQm~y 

DOU9. Niqho.lson.·.am;Ltf.te:q~.f~.n~tc:lot$. ... FgIKm!i.(l.~w.~r~.· r.~p,r~s.¢.nt~q. :~.Y:attQrn.~y.:BiU 

Williamson,. TheGQo.rt: h~:?r.qii:t1.~l~~tjm().nY:9f ·pJl:iintif(Mlke.\Aiaich.;: SJ"lp.e.r .LQa.d_:grjvin~. : .. 
. expert Rp.yce : Hatl~y.;C.le. · t.;!lJmGityA<:IrnIn.i.§~(~t9r M?ttMpgon! .• City·:9fCJe.J;Jum...P:IJP.UG ... · 

. .. ' .-

Wprks. DiIeQtor Jir.n(e.9n~r.d.:~.,,lq~ · Kr~4>.ql]m~n! .. R()p.~rt~Fplkl1lan;.: kerry:G.I9:rk~ .arj~tKen 

( .. )MClrson.The CQurt~.I$Q . mCl;!iV?Qintg .~V!q~flqt}.I;.}(tli~its. · tthrpu9.h.t8;: ;?pthroY9hA.Q.;44 
\' - ./ 
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~tJrpLl9t) . fi5.~:57.Jh.[Q~9h§:~;tQ 1 : tbro~9h. 1·14~fl.91.1 §:thrplj9bJZ.O .... Attheconc.I.9.s.1Qo of · 

jhe · plaintiff.s'Ga$e.:both . Mr.~NJchQIl?Qn?IJg.. MCw.illi,?m~qflrn(;1p~m9iiQn$ .to . dis.mjs~Qn 
l:>~h~Jf .~f ·thei(cli?nts~ . The ·.c~urt.tQQk:the.ir · aJg~m~n.t!3 . lJn.q~r ~QY~!3.~r:n~n.t; .res.e.rve.d·. - . ........... . ... .. ", -... ' .', .. '.:" .. " .... ". . ....... . .,. . . '... ... ...... :' 

.rulin~ :-1h~.r~9rr:t:38.d.:reqlJ.jr~~.jbattlle:.d.efendant.s..p.ut· .. QD.t.he.IrE~~~~·t :At··~~··c.p.ncl~!3.iQn. 
9f tl1~: tr.i~. L·~h.~ .. C9qr1"t:t~Cl.r.dthe .. c'osin9. .?.f9Umen.ts : .ofth~. p~r:ties · ;:ip.~:rE:;}l"lg""~<:i .. ·ITl()ti911S.:PY 

. . .... 

t.h.e . q~te..!lg?l)t~ ·~C)qismi!3.~ ·~hErcl?ims. The: cou.rt· th~r?~fte.r-·toQ!s:th~ ·.m~.tt.~.LVrlde.r. 

:~g.v.i$e.m~ntt9..~ re:vi~W}~II.: 9.ttD.~ .• ~~hib.j~s .. am:f considerthe·. ?f.gume.ljt$·~s..Y'{~!r~.l?Jh~ · 
.tes.tjm9.f.W:;Qf"lhe ·witr1t;~:?~s~. · · Ih.? ::qpt,i.rt.h.?s. . fin.~he.d :thatproces~.nQw.:.and: h~I~l?t?I()W 

:1~.s.u~s :its:mem.Qrangu.m· .. q~G.{~iQ.n., 

. PJs'CU$.$.lQN 

1... :F" aC?t~_, Th.~:p.1a.!n.tjff§:p.u..rc.has~Q:. r~.a.l. P.r.9p:~r1y.s.jtu.~t~~:f.:jlrG'~:t.~JYm: 

W~§lli.n9~.9n •. in ·MaY;:;.?'P94~:. Acce.s,s:to. pl.9.intiff~( prQP?rty~ j$:.:Qvmn~(:firiih~:~~.~L¢'§!~\'~. 
: P.P.flt.r~q.t :.~:~d.: i.~: QY·:W~.Y: Q(.a.ne~i.~ti.I}~::.~.~.s.e.me.nt.~~e~·"lh~·.P~I.l~:.pro.p~ ffi.I: ::t9.. ::t.t.1~:.~c:.r.~.i:~ft.h.t3; . 
pl~jnt~ff~~:.:p.rgp~~;:.~~.s.t:9.v.~r .and:.cicr.os-s ·.a· Burll ngtc;m NQr.the.rn :Sijnt~:;(F~.~-R~i.I(Q~g .• .. . . .,' ...... . 

• 9P.rriQpf .. ;;i.QQ. : ~I)E?I'} ·~fl9r1~. ·.c.>¥¢f:·?J'I.(:I·.ac.ross th~;. Burlington: N.Qrjh.~m ··:s.~ . .I1t~ ·.Fe.::R~i.I rQa~.: . ~ .. ..... '" . 

p..r.q~~jnQ~·:·9.f.9.~.~.i.'l~::Jp::·;:Ow~n~. ·g9~d., Tll,e:;P.ity: q.f Cle,o Elum:.owq~.:the :pq.b.Hp. ri~b.i~· .Qf:.w~y · .. 
9.toW~.D.~J~:9.~qjr9.rriN.qJ}h : Fir.~t§tr~~t· jo the: qjty:.o.f:.cl~: Bum :to ·:tt~~:.no.n.h:e.g~.~.::.Qf.Jhe. 
. 6.ur.l.iqg~Qh·NQrt.b.~.n:f§t;mJ~F~ rig.h.tqfwt;J.Y: The :G.i.ty •. of.CJe·EJumalSQ::h.as·a:private.· . .', " . .... . ... ... . ' . . . . ." 

agf~.ementw.ith·th~Qw.~[I~J~mi.lYJ9. ... 1.1~.~ Qw.~Q~.R.Qc:ld.:!)'c)'l,Itl} : qft.he : B.urlington:N.oct.he.rn . .... '. , '. ... . ..', ........ : ......... . 

S:an.ta:: .F~ra.i.lro.ad: crO'~.$jngJ().th~:.Gi~···9rGL~ ·: f;-'l,Im :§ew~ge.~~r~~.tr:n.~ptplant. P.~.n..in_sula .. 
" .... ........... .. . , " .............. . . ... . 

Tru.9.kiI;19;,aJ$Q:·use$:the:.$.~me.· Q.wens :Rq~q .. J9.. ~.G9.~~~.:i.t.s.J?~ili~~l;i ·tq JIJ~ · ~().lJth.:Qn:.Qw.~.n.~F ... :...... ...... " ... . 

Rqa.ga.$ ;dQ. :Sey-enl.l:privat~xes.ict~nc.e$~ NQn..~ · gflh~~?::pqrti~~. ·.".«:i.~· .. p~~nj~~·u.e.~tp·~.rmit~: 
fr.om.a.U.rJ.in9.t9..t1 .. NQJ:tbemS~nta.F.e·tQ . GrQ.$.$ :th.er~i'rQ9.~· ·fiQ.hl.9.f:Wi:iY- . . . 

The.: pla.in~iff$.:·9wr;f R.ainje.rS..Kylin~.E=)(Gp..'l;l~9f'§. ··1.11.9;: (R§~J .:.(11)9.; il1~~n<i tCl ·l()cg~e . . .. . 

thatbw.?loes.s. • .onthe./r .. Cle:Elum PrPp~rty, R.$.~ . P~$.igl1.~: (;lJ1c:1·rna.l'\lJ.f~qtuJ~stfJe:WQ.rJd's: 
. . . " .. .... ," -,. . 

. )·'SeeCR4:.t(b)(3.). 
·,../ 2 See Exhi!lit 1. . 
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. ~ql:1ipm~nt~ · TheJ/ValchesJntenctJ9 . I,J~I? ~heirCle ·ElumPfQPe.rtYJQ .d.e.mon$tmt~ :tl1~ir · 

. P.Q.~~~~~ ;~kYline.: e.xc.~~atQLirrc.QOJ!J..n.GtiqD..·Witf:l·.th~: P?!l~ppnd 'Q~ thej~·prope.rtY · ~.nQ .. 

. eit.h~~m?lJl:1.t?C;~!Jre· 9ra&.~~rn81e: $~veral:cQmPQnel1~!:i()fth~: ·~~yline . excgva.tQr .o.nJb~Ir 

prQP~rty.~ : ·M.9-ny ·9.9rnP9nf;:pts. ~f.the :: po.rtab.le ~l<y'ine>~}(~ya.t9r~f~ 'fCinspqrted by:;lon~ 
.. glJd..: e~r?l : 19rl.9 : 1()\iVP()yJr~ilers, · . c.~He.d$..l,.!per: 1Q.~.q.$, T:l]~s~:: ?l.Ip.er : I()~d$ : ca.n.be. uptQ·199.: ..... . . .. . ' . .. . ... . . . ' . ' 

fee.t::irtl~n~~h::?n.q~?:ff:Y~.~Y~r;:;ll :h.l.1ndred ·thQY$.anq ·.P9!J.nq§ .. 

·Th~q?fe{lq.a.nt~·· :()wn.: .pmpf3rty :.tQ :t.he ·w.es.t .of ·th(;tW~~Gh ·pr9perty : ~i~4a.t.~,c:J"jn:·the .. 

. : $w,'ft.w.ater:: J:3.l,J,$!n~.~? : P:Clrl<\ Tbe.::C.Jarks.:and the. fQJkm~m$·: naYe ,~pEmt~he.J.a.~~Jiveye~m .. :: 
: d~V~IQP·jn~Jhe..s.wmwa.teF.J3.l,J$il1e.$~: Park! . .im.prOVin9 : the.. : p.~HdfnQ : n9w .. ttQl,l~in9. ::M~r~9n·'.&:. 
: M~r$.9n.:Lumb.er; ~;b~vf?19ping:(3nqJ19l,ll?~ng .~ . gla.$§ .. comp.~.nY:J~o.q.CP[l~t[Vct.i.pg.:.~jw.:.9 :!>19ry 

. . .... .... ...... " , .. -. ' . 

·.qffi¢e:.b.l.,IjJqing ·wbich.· hO.V$.~~ .:tnt3.:Kl,lp..ota Tractor .d~ale.rship : a.nd· Qthe.r ·te.n~nt~~: GJ9.t~, . ' " .". ' . . ," .' ... . . . . " ..... ', .. ...... . ' .. .. . .. 

l::..~c::ha$.:~p.ent:tj.me.: ~n.g:·m.Qn~.~<t9. · .. ~/J.QrtpJ.?t:it::;.pr.()p~rty ~·immediat~ly:nQ.rtn. : Qf.C.lg.f~~) 

"w.h.i.9.h:itpqrch9.~e.ct ·f.rom· 8.udin.gtQn ·Nqrt~1.~m$.c:l.ri.tq .F~., 
,. . . . ...... .... " .. 

Tt:lE~::: prop~rty: qf:al.l.; partIe~:: i$. ·Pfe.$~fltly:·.?:9fl.e.9 :by: th.~: G~~Y:·.O.f:CJe.~E.lum j.IJdustrj?I:: ~.? ~ 
": . ..' .... . '.. . ... " .. " '5 : "" .. ".: : 

q.~f.in~g:l.1yJ:~h..c:lp~.~.f':1.7~:36otth.e : GI.e:.~1.!Jm. :·M.l.Inipjpa.FGQq~: ·,AC90rdi~.9 to ·MattMQrtQO, 

C.1~·:E;.I.~.m ~.itY::(;l.c:f.rni.n.i?Jr.~tor;: no.J.an.d·l)$e·appH9.~.ti.qn~.:.h~.,,~·.·~v?r:been·:submitt.~9~ .twJh~.: . . . : ".. ..' 

'pJa.JlJt.iff~.JQ~:th.e.:l~~~(lq~d.:·.use,:.by.1.hei.r ·.co.mpa.I)y'· ~R.$..t;.··:Q.IJ·tn..~·prqp~rty .t.hey:nQw::ow.n, . 

. M.Qr~Q.y~(; .:w.h.i!~JQ~·J.Qte.J1q~qJJ?,~§." b.y ·the .pJqintjff$·9fJtl.~ifP.rQP~r.tY)n.aY:be:·p~rm.jtte.d 

outdQht . irr~h.e.:jnqy~tri.~I.· ~9.Ile. : inhe;y;:are ·dey.e..IQPe.d ::~.l1Q::.V$:~q;· ifl ·tf1.e. :·l:l1a.o.n~rthat. . 

:c.Qmpli~.s.:Viith·the..:p.~.rf9r.m~.119~ .. ·s.~4;ln.dards: .c:md.:a.e.s.th~.ti~: QP'j~p..tiy~~ .. pfGh.a.pt~r:j7~;3.6.·Qf ... .. .. .... .- '. . .' . ,' ... . 

:C..le-Elu.m.c..itY ··C.9d.e.~: Mr::M.9rtc>.r:l,:.C1.!~9Ppinted .ou.t that.the..r~:.J~·n.Q : !J.l,l.?@nt~~9t.9-r.~~.ti.r.jg: 
: C:i.ny :appli.c.~tiQ.n ·.YntH· jtw.~s.::~v9.mit.t~ci·.al1q :re.'!ie.w.ed .ao.d.:.re.GQnqil§q:wi~I:lJh.¢'. G:i,tY.:.ot:Cle : 

: ~l.tJm· ::Qrjtical·Af(;~a.~ :grQJ.n~nq~ /~'fa..s.p'eci;;lJI.Y ·. p.e.q~use::.of::the.::.oa.!.te :. ponc1 .. s. ~§.itl.J~tE3..c:j ::.q.r:I : 'b.~ .. . 
VY~~ch .·pr9p.er:ty~ .whi.c.b.NVp!ql}· h~$. ·9~~.~.rib..~<i . ?$· tbe.·DalJe . .w.1Id.ljfe. :: ~.n..(;:t ·fi.~D. prpp~~.?ti9n· 

7 
:P9.l1gs. 

The.Walche.si :se.eK: ;:;t.30· .:fQ9.t~,;:ls~m.e.nt t>y. neoo!}sity,. · c.I.!~.\mi.n.g::th~i.r:.pr9P(9.rty.·: is . . .. ... . ~ . 

3. See Exhibit40 . 
. : :$~~ E.xb~bit$.2throuJ~b8. 
·See Exlubitl06. 
~S~~ Ex.hlbit J 07. 
:7.S.e~ 1:;.x.lJj~it:l09. 
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) 

Qw~n~ ' RQ~q~nq.:th~: $,4p~r· 19~gI9~:90Y~t .n.ee~ecLtQjran$po.rtthe.\re.qu.jpm~n.t :9~nJ\9.t : 

.traVer.~eth~iJ~iJro.~.(j:~~~~$.irJ~Q~.~JQW~n? ··R9(;icJ·· 9~ : rnake.<?t1 :imm~di~te.: righttu.fn··.QOWo: 
:the:J~.UJQgd:" cQrridQt6 . Attrji:iI.:Jhe. · pJc:tilltif:f~ ~!?jm~q Jh.C:1tth~·: ~a$.e.ment :.by: neGe§sity:thf;.Y · 

:.~q~9~f.$hoYid:,be ·.of(OfSWiftw.gt~rh.E.3.9~1?IJ~rc.t Jhro.lJ.gt1.tI1~: ·fQIKrt1~.D/Glarkpr()pertie.$jr.la: 
§PlJ~h~~~~¢dy:directIQn.qlqng ::the.::§.oqtbe.rn .ec.tge,S>. .9fth~q~f¢D.c:i~f1.t~~ :prpperti.i;s . . .. ... . ....... ~.'. -, 

:.irnmecjJ~~~'iOi.f1~(de :the : OOT::rig.Qt9.fway fen..¢e. .· to m~etthe pl~inti.f~~: Pf9P~J.1Y: at:the 
" .... . , -.- ,- . :.. .. .. . 

.~P.lJ.th.w~~t.c.()rri~r~h~r.e.Qf.9. 
.2 , L.~~. Therpriv~te:condemn.ati.on $.tatq.te,:· RCWJt~4.Q1.Q:~.t§~q~ ·.:.~llq?f· 

:w.hj.p.h · tl:li~Jlqti9.ni~p.r.()IJ9. :n.tJ~y~he :plaintiffs.: !!isn.QtJ~ypredJnJ~w~oqJh4S :fflL.J§tt)~:. 

·9.9n~t.8,J.~~:f~tr~9jl¥,." · J?/pWn.: -v~Mq-Ptn;:J!ly; :.97 W.n;~d36..0.;:3.7Q. (19.Q2J, ,In :.c,l .· cpng.~m.D..~Ji9.11 · 

• pr9~~d.in~ :fQr·.q.: PIiV?lt~ :~?Y: .9f: 11~9~l:3~ity- the.Gondemr.16.r;: he.r~VVQ.IGh. .. h~§ ·tt'~ : PLJ[(:t~D 
·of:.PJQ.v.fng.:-:th~.: r~q..$9.I}9.J?"~· (l~9~~~i~Y :f9r:.~.: priy.ate.-way of: nece~$.ityJnGIu.dJmJ Jh~:~p.§'~Jl9.~ 

o[~lte.l"ci~tj~.~.s., :N9.P'!.?:y . . $?f~ .Hf).r:p.9CTrLJ:!?t) :167wn~:2..Q: 1'\I' 17;>Stai.~:.~x.r~f..: ;Gg.tj$9n:~,: 
.·$l,Jpe.riQr .co.t!rt1.Q7:·VV.~~:h, :4~{t .4~~r:{1 ~·un·. r.1?~. n~~c.Hor :.a-:J>.f:!V?lte. :.waY:Qt.n..ege~~iJY·: 
n.eednotb~:.ab$olut~;: t'JS:te.ad.the wgY· mL.J§t:p~· r~:~.~9D~I:l1.Y.: n~c;e.~.~arY:·l.mger.th.e.Ja.Gt.$:: Qf: . .. :.... . ..... - .. ._, '. - ", - . ' 

·Jh.~ ·9:~$e; :.:a.$: Q.i$.tin.9U.is.he.d··ff9m)Je.ing mef~ly ::PPfl.Ye.D.i~p1:9.r: ?~v.?·fl~~9.eQus. ·/.$.roWD! . 
. :$ypr~rR~~~/pf{1qf1:·~.: : Kwang:·HQ: .aa.e..k~t5.a ::.w.n,.App: .7Q4i: 70~t(~Q1:1t . ,- . . . . ... ' -, .... , ' 

Th~:.P9.-'i9.tc.lQ:·\N.[ii9htt1e:.do9trine. of e.aseme.nt :.Q.y:.ne.q~~:~Jty·. i~: .R?'.~I3.:c.ti§ ·~h~f? 
I~J)dl9.q~~ .. 1~.n~:tm~Y :.D.qr9.:~::.r~l')q~r~~ us.e.le.s.s .. in,' perpetuity. tn..~.fth.g :~J~nql.P9~~g;! · . .... .. . . . .... , " .. .. . ... 

:lang.QW[.l~rj~·:~fltitl~(j.::~~:rt.h.~·: I:>~fl:~fi.Gi?I: ·us.es·:.of::the ~.Iand':' :The.:: I.~DdlQGK~d. :QWIJ~fJ~, 
1here.f9J'e./.gi.vE;}nth~rig.lJtJq 9.ppQ(3rD.Il·a.. p.fivat~.: w..Cl:{Qfn~G~~$ity.:tq:allqwjngre§~ .. c,lJl~:t .·· . . .. ' . .... . . ..' . .. ' " . . ....... : -" " . . ... -,' 

~e.Q.re$s.:-tQJhe , Ia.n.d.:t.9.·:·~Pj.9Y:i~~: b.:~l}l3.fipi?I ·.u.~e . .Hfl.J/b.(1.(g·.v .. · Co.ffln$.IJ.f;J.;~R:J?~rp1?g'?Yi·· §f3. 

VI/~;2~ft>'94i:·66.(:h.6.6T ··. (1.~99.); :.K~nn~qy:·v .. M~rjl(l~. :1.1·~ .W:n··App~: .. 8p.9:;:·:~.68.J2Qo.~)" . 
·WhafcQnsti.tu..te.s.:a :Ie~.s.QnqbJ~·fl~G:~§~.ity: is..- c:l J9~~lICl.L(:l~.t~.rminatIon; .. As. .$tat~diD 

:~~~~()/1 ' v, Pbillip§;41Wn.,Ap.~.~ . .tB.3 (1.QaQ).: ". . ' .. 

"Tbe .. core: Qfthepu~.'.iG:::PQUcY. ·.p.~Q!ng. :ttt.t:!.· s..t?.tlJt~~§: 9 r@tof cond.emn~tQr.y..· . 
. a~t.bQrity: ·U.~~ :·ir:lAh~:·:~qf:T1.9nit,gn :tI1a.ttn~condem:no.r'.$.~prpperty:m.y-st p.~ : ~p . 
sitL.i~ted:thaf in" order.:fQrhimtQ Qp.t~i.ri ·!it~t.prQP~r~.!?~:: c.tI"l(:f¢pjoYm·~I1t'; · he ·m:vs1.Qf· '. . .... '.. ',...... . . 

... ... ....... 

• 8. Two. sepll.rn.t~pr.QI:>I~ml!: · QIl~, .Qot l:>ei.rlgIiPle. to «ross the .railroadcrossing be.c.n!lseoftb.~·l9.W ~~~*{·9rt~~··~ijper 
.load·JQw.I:>.Q:Ys . ~rf!.l!tipg~I~lc9(N~i: (:~nt~:dl1g:9.lith~.r!ljlroad :trac~san.c;I;sec;.QndJy;.th~:J§',5.J90t)o.~4:~:'WlJ.· right 
.·tum·wjJh.in:.3.Q · f~~~Qf:t1l:e : ~1.P,s!i.i-!lgon : t.Q ·.tlw·rililr().~~on:.iqOrpassli~e., ... QliMa.~::4;.2.QlJthl!: ~@r.r,'lfi~1e.~Sl.t.()J:th~.·· 
;~uQm~Ys;' ~9..* ~ .\lil:"'" 9t~4.;. pr~pe.r.ry:at.l:>9th.th~ we.s.t .al1~ east ends .• ·walked··the: ·pr.q·P~J1.y;Q~t;?V.~ ;9I.l. *~ :pr()per:tY. ·.alld 
.witn~s~~~ .a: deinptls.tJ:~~i9J;1.: ()fa. . s:m<lll~t: Ipvii::l9)' highc~nterin.~: Ql1the r.a.Un;!",ct · P:!l!;~~JJ:1 .qlJ.~~ti()p, . . . 
9See. ·E~nH~~~ .5}, .. .. 
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...... 

.. ... : ........ .. 

'. ' . .. ': . 

~~t-B.~j:~:~~~&.!~}k~t{tjg~~~i~i,.~~~~r:Z.~b~~~f~~~~~~~an&~~:~~~%~~JW~~gq 
rn~r~lyconv~hientora~v~ritageO'IJ$;1I .. .... 

_. 8J~?s.qn,:$.4P[Cl~t1l3.9:1J3T:9.y:P~il'l~:l3.rqwn V,McAI1l~.lly,$upra.. 

3. .l?eci?i().n, <PJ~il'ltilf§<:'9.I'l~~l'lg th~.i.rpr9.p~rty: iB · land.l.o.c.ked.·p.~Gau.$.ethey· .. ' " .. " . ' .... 

cann6t:.a.c~$$.the.jr·pr.QP~rtY:fQrJh~ir·jl1.t.E?r1q.~.q:p'~[po~e; thatt~t.Q·pl~ce:t.hejf:'R.$.J;;-:lnc~ . .. ...... .... . . . . ............. -........ ....... .. 
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CHF.IS ". MONTGOI'vIER'i 

ATTORNEY A.T LAW 

~fatthewMono[l 

t!tff)~ingl?~~p~~nt . 
Clty of Cle Elum 
119 W. First Street 
Cle Eluffi, v.,l ashington 98922 

M. O·· ··N··. ' . ...... .... ...• . ' . .. . . ,., . ... ;" . .... . E.';;;,;,. . .. ..... ... • ' .. ;,,' TGOMERY'.a:Ji:l.:W~·lKM 
.. Ai-f~lttiS~~~:t~'F;t4n' .. 

344 EAST BIRCH AVE~UE 
P.O. BOX 269 

COLVILLE, \VA 99114·0269 

TEL (509)634·2519 
F .... X (509j684·2IS8 

·~~+g!t.F.:~~;9,;1$:~J_a~.,N~~·'.§l:·!~:9t:~,4 
Dear Mr. Morton: 

{J.L 

LEGAL ASS1$"TA.~ITS: 

TlSHA D. CLEGG 
KELLY J. PRATT 
... NNJ'. N. LEWIS 

TAevlMY r. DURPOS 
WENDY S HASTINGS 

FAXED TO {509) 674-4097 

Thank you for answering my Public Records Request. I have reviewed Ms. Clark's 
most recent response letter and found it interesting that she cites no legal authority or other 
supporting documentation for her position that the traditional access to the BNSF and \Valch 
properties was anyv.:here other than right through the proposed Short P)at No. SP 2007·004. 

Th~m9j~~~~.i~e.fqrth~proP9~~g~§ub9iy~ionjs~s$~$~dUnder~$X ... fl~f.P.~U~9;: Q44~ 
000311t,l~,<~fPpr~~!m~t!'lY,S~OS ~cr~, wt~,~/.q)p.li~atlo~fo.r~p.9;N~~~9J;l t()~~jlt~(~lparc~ls, 
of approxImately .56 acres each. Th,eherelIl~b<:>ve desmbecPFax..'PatCetNo.CJ4+(){)03 ~'Vas . 
a ortion offeal" "f" 'ert',oWiiedb · the~Burliri·· ()1iNotthemR.ailwa . ,Com' .ari:aria Sarita F~ Railw~YCOnt~:ywbi9Jj:W~·:~~V~yeq'19·~.~Clarics:···"··· · ';." . . ·~ .. ~Y"" .. ~.DB~>.Y ... '". " .' . . ' . -

The real property being subdivided is the real property that was deeded to the current 
owner of record from the Burlington Northern Railway Company and Santa Fe Railway 
Company, as Grantors; and \-Villiam L. Clark and Patricia Lane Clark, husband and wife, as 
Grantees, recorded under Kittitas County Auditor's Recording No. 200412020030 . Said 
Quitciaim Deed included a reservatioll unto the Burlington Northern Railway Company 
and the Santa Fe Railway Company, their licensees, permittees and other third parties, in 
and to all existing driveways, roads, utilities,fiber optic lines, tracks, wires and easemeflts 
of any kind whatsoever on the property and whether or not of public record. Furthermore, 
the Burlington Northern Railway Company (BNSF) still owns real property lying North, 
West and East of the hereinabove described Tax Parcel No. 044-0003 which it has offered 
to sell to the Walches. The hereinabove described reservation extends beyond the boundaries 
of said Tax Parcel, and provides access to and from real property lying to the West, Eas[ and 
Southerly of the hereinabove described Tax. Parcel No. 044-0003 owned by Burlington 
Northern Railway Company and the \-'lalches. 

D5=. E.X. ,D3 
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Matthe\v Morton 
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p .,;) 

"to •. the)l!~th(1~~~~~~~:f~fn~~~£~~~4~~if~~R:Sf!$~¥~~t#; !~J~,t~:~'j,7,,:~·,~·t" ~<t,~:s~~; .. ¥. .,' ~.; 
~}ee'fftm'~'~~P~a~ffic-p~ail ~~~ay Co~pa~v v. ~e~~~~~f~~~~~~~~~5~~;~~:' i99~~· · ,&"P~1~(1~Q7Y 
The \Valches and BNSf have an easement implied from prior use. The principal behind {he 
creation of easements implied from prior u::;e is that the conveyance of a dominant estate 
should be accompanied by the advantages and burdens that were appurtenant to the estate 
prior to separation of the tide. Roe v. \Valsh, 76 \"lash, 148, 135 P. 1031 (1913). 
C~nveyance of an estate should be accompanied by everything necessary to its reasonable 
enjoyment, or at least those things that the grantor, during the time it was in his or her 
possession, used for his or her benefit. Bushv v. \Veldon, 30 \Vn.2d 266, 191 P.2d 302 
(1948). The BNSF Quitclaim Deed Reservation recited above clearly preserves and 
acknowledges this doctrine in \Vashington State Law in favor of its own property that it 
seeks to sell to the Watches, and the real property oftne \Valches. . 

It is well establ ished that such an easement may be acquired by clear proof that the 
land was used for ten (10) years in a manner open, notorious, continuous, and adverse to the 
owner. Adams v. Skagit County, 18 \Vn. App. 146,150 (1977), review denied, 92 \Vn.2d 
1007 (1978); see also Dunbar v. Heinrich, 95 \Vn.2d 20, 22, 622 P .2d 812 (1980). It is the 
objective acts of the claimant, rather than subjective intent, that determines the hostility or 
adversity e.1ement, and open and notorious use need only be the character that a true owner 
would assen in view of the property's nature and location. ChapEn v. Sanders, 100 Wn.2d 
853,676P.2d431 (1984), 

. A c1aima.."1t establishes a prescriptive easement upon proof of: (1) use adverse to the 
right of the servient owner; (2) open, notorious. continuous, and uninterrupted use for the 
eo.tire prescriptive period~ and (3) knowledge ofsuch use at a time when the owner was able 
to assert and enforce his or heT rights. Bradle\' v. American Smeltin~ & RefininQ Co., 104 
Wn.2d 677,694,709 P .2d 782 (1985); Crescent Harbor "Yater Co. v. Lyseng, 51 Wn. App. 
337,753 P.2d 555 (1988). Claimants may tack {he adverse use of property by their 
predecessors in interest. \\'here there is privity between the successive occupants holding 
continuousLy and adverseLy to the true titLe holder, the successive periods of use may be 
tacked to each other to compute the ten (10) year limitation period. Roy v. Cunningham, 46 
Wn. App. 409, 731 P.2d 526,529 (1986). 

The historical use of the existing roadway described in the Quitclaim Deed recorded 
under Kittitas County Recording No. 200412020030 dates back prior to June of 1979. I have 
previously provided copies of three (3 ) aerial photogtapps takenofthe W alchs 9 real propeny 
and a portion o.ftbe real property subject to the ApplicationforShort ~lat under Short Pla~ 
No . SP.2007-004 sho'Wing the location of the existing roadway. IL~~P~~rs to.be!!o~%.the 

. t:!QX!b.l41~9f th~ro'pos~d.Sh9rt,.p!a.t:ots. I have h~d .aLl oppornHftty b Sit down Wit ocal 
reslde!1t Ron A. lite, whose ramlty ~ homestead 1S J~st East of the Walch property. Mr. 
DJ.Il~'s history predates Interstate 90 through Cle Elum. He reviewed the aerial photographs 
and was able to relate to me with great specificity his and his family's use of the road shown 
in the aerial photographs as gOlng through the proposed Short Plat of the Clarks. 

PeF. ~. 103 



Matthew Morton 
October 6, 2008 
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1'"' .. , 

Mr. Ron A. Dalle was born and raised in Cle Elum on the Dalle homestead which is 
still there today. He lived on the family homestead until he was fifteen (15) years old, then 
moved into to ... ·/n proper. His family continues to this date to own the original homestead . 
The Dalle family gre\.v hay and alfalfa until the freeway came to town . The farming 
equipment was brought into the Dalle property over and across the road shown on the aerial 
pbotographs as going th.rough the proposed Short Plat of Clark. 

The ponds that exist on the Dalle and \\!alch properties were a.:;tually created from the 
excava[ion that occurred during the construction ofInrerstare 90. From the early 1960's until 
1988 Mr. Daile was in the excavation business and used the road shown on the aerial 
photographs through the proposed Clark Short Plat extensively to bring his construction 
equipment to and from the Dalle property. The road was graded three (3) to four (4) time per 
year, and more if necessary due to high traffic volumes ofc.onstruction equipment. The road 
was always well defined until the recent reconfiguration of the property by the Clark family . 
Mr. Dalle may be reached at (509) 899·2375, or 504 Columbia Avenue, P .O. Box 186, Cle 
Elum, Washington 98922 if you would like to independently verify any of this infonnaiton. 
The \Valch property is a portion of the original Dalle ownership. 

The \Valches and their predecessors the Dalle family utilized the roadway from their 
propeaies through the BNSF and real propenies subject to the Application for Short Plat 
under short Plat No. SP 2007-004 to Oak Street since at least the early 1960's. The 
alternative route for Mr. \Valch to a public road, is over a railroad crossing that is unsuitable 
for commercial lowboy traffic, due to the danger of becoming high centered on said railroad 
crossing. 

Any new roadway that may be developed should also be bound by the terms set forth 
in said Quitclaim Deed, and extend to prop·erty owners beyond the boundaries of the 
hereinabove described Tax Parcel No. 044-0003 and continue to provide access to the real 
properties lying to the East, \-Vest and Southerly of said Tax Parcel. 

Based upon the map provided with the Application for Short Plat under Clark Short 
Plat No. SP 2007-004, it appears that the proposed access would terminate short of the 
Easterly boundary of the real property being subdivided. This is unacceptable and contrary 
to the access reservatjon and legal authority quoted above! Apparently, the proposed access 
is over the 60' easement on the \Vest, then along a 25' easement to be granted by the Clarks 
to the Easternmost Short Plat Lot. The Walches do not have an objection to the relocation 
of their access road, but it must not be too narrow, or windy and must be sufticieot for 
commercial lowboy traffic. If the re-routing goes off the fanner Burlington Northern 
Railway Company property, then a separate easement must be provided by [he Clarks. 

Ah.:;po;t -:. rnR,-{';\!"'Y t~<>t ",'o1l1d pr~<;e~F' ::\o'-{ nroy;r!e a'~c~,:,<:' tr. tile· ::IdJ'oin ino real ,1. ..... .J- ..... \. 1.4 '"V_'--"'" ~li~_ v' ....... .._ .... , 7 .... _. U.t"L a._ ..... _>J~ ..... - ... - ....... 0 . 

properties, my clienes, Mr. and Mrs . Walch oppose the Short Plat No. 2007-004, as the 
current application is of record. 

CAM:'cm/#5713 
cc: l\-like and ~{arci3 Walch 

Very truly yours, 

MONTGOMER Y LA W FIRM 
-.. . U-~ .~ 

By Chris A Montgt>mery 
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17.34.090 Lot coverage. 

The lot area covered by structures shall not exceed forty percent of the lot area. 
(Ord. 1163 § 1 (part),2001) 

17.34.100 Landscaping and screening. 

A. Loading docks, service bays and associated maneuvering areas shall be located outside the public 
right-of-way and shall be landscaped as necessary to screen said loading areas from any adjacent public 
right-of-way. 

B. A minimum fifteen foot landscaped strip shall be provided adjacent to all street rights-of-way. 

C. A minimum twenty-five foot fenced landscape strip shall be provided adjacent to any 
residentially zoned property. 

D. Off-street parking areas shall be located to the side or in the rear of buildings and shall be 
screened from adjacent public rights-of-way and adjacent residential areas by sight-obscuring landscaping or a 
fence. Landscaping requirements within the parking area are described in Section 17.64.040. 

E. All required yards, parking areas, storage areas, operations yards, and other open uses on the site 
shall be maintained in a neat and orderly manner appropriate for the district at all times. 
(Ord. 1163 § 1 (part),2001) 

17.34.110 Design guidelines. 

(To be developed) 

Sections: 
17.36.010 Purpose and intent. 
17.36.020 Permitted uses. 
17.36.030 Conditional uses. 
17.36.040 Performance standards. 
17.36.050 Design standards. 

17.36.010 Purpose and intent. 

Chapter 17.36 

I INDUSTRIAL DISTRICT 

This district is intended to accommodate a broad range of industrial activities and to protect such uses 
and districts from encroachment by conflicting land uses. 
(Ord. 1163 § 1 (part),2001) 

17.36.020 Permitted uses. 

The following uses and their customary accessory uses are permitted outright in the industrial district 



when they are developed and used in a manner that complies with the performance standards and aesthetic 
objectives of this chapter: 

A. Manufacturing, rebuilding and/or repairing nonmetal or mineral products; 

B. Warehouse establishment; 

c. Wholesale establishment; 

D. Accessory retail uses, where products manufactured on site are sold to the general public; 

E. Office buildings related to permitted uses conducted on the same premises or within the 
industrial district; 

F. Food and dry goods processing, packaging and distribution operations; 

G. Welding and metal fabrication shops; 

H. Vehicle and machinery repair and storage; 

I. Transportation terminals; 

J. Contractor's offices, shops and storage yards; 

K. Scientific research, testing, developmental and experimental laboratories; 

L. Public utility and governmental structures and/or uses; 

M. Agricultural use of the land; 

N. Veterinary clinic within the enclosed structure; 

O. Wireless communication facilities; 

P. Retail sales involving equipment or vehicles normally stored or displayed outside and used for 
manufacturing, farming or construction. 

(Ord. 1191, § 1,2003; Ord. 1163 § 1 (part),2001) 

17.36.030 Conditional uses. 

Because of considerations of odor, dust, smoke, noise, fumes, vibration or hazard, the following uses 
shall not be permitted in the industrial district unless a conditional use permit authorizing such use has been 
granted by the city council. The following purposes and uses of buildings shall be allowed only upon approval 
of a conditional use permit in accordance with the provisions of Chapter 17.80: 

A. Chemical manufacture, storage and/or packaging; 



B. Asphalt manufacture, mixing or refining; 

C. Automobile dismantling, wrecking or junkyards; 

D. Cement, lime, gypsum or plaster of paris manufacture; 

E. Drop forge industries; 

F. Reduction or disposal of garbage, offal or similar refuse; 

G. Rubber reclaiming; 

H. Feed yards, livestock sales yards or slaughterhouses; 

I. Smelting, reduction or refining of metallic ores; 

J. Tanneries; 

K. Wineries; 

L. Manufacturing of industrial or household adhesives, glues, cements or component parts thereof, 
from vegetable, animal or synthetic plastic materials; 

M. Waste (refuse) recycling and processing. 
(Ord. 1163 § 1 (part), 2001) 

17.36.040 Performance standards. 

All permitted, conditional and accessory uses in the industrial zone shall comply with the following 
performance standards: 

A. All uses shall be subject to strict compliance with Washington state standards for noise, odor, air 
quality, smoke and hazardous materials. 

B. No person shall operate or cause to be operated any source of sound in such a manner as to 
create a sound level that exceeds sixty dBA in any residential district. Specifically exempted 
from this requirement are emergency signaling devices, operating motor vehicles and 
lawnmowers, railroads, or aircraft. 

C. Continuous frequent or repetitive vibrations that can be detected by a person of normal 
sensitivities at the property line shall not be produced. Vibrations from temporary construction 
activities, motor vehicles and vibrations occurring on an infrequent basis lasting less than five 
minutes are exempt. 

D. Continuous, frequent or repetitive odors that exceed centimeter No. zero may not be produced. 



Odors lasting less than thirty minutes per day are exempt. The odor threshold is the point at 
which an odor may just be detected. The centimeter reading is based on the number of clear air 
dilutions required to reduce the odorous air to the threshold level. Centimeter No. zero is one to 
two dilutions of clear air. 

E. All lighting shall be arranged so as not to produce glare on public roadways and/or neighboring 
non-industrial properties. Welding, acetylene torch or other similar processes shall be perfonned 
inside an enclosed structure. 

F. All vehicle travelways, parking spaces and storage areas shall be paved with Portland cement 
concrete, asphalt cement pavement to eliminate dust as a result of wind or usage. Open areas 
shall be landscaped and/or maintained to minimize dust. Sites with its only access from an 
unpaved city street may provide alternative dust control measures in place of the required 
pavement. 

G. All uses shall be subject to the collection and suitable disposal of on-site generated water runoff. 
A building permit and a drainage plan shall be submitted to the planning director for approval. 
The collection system shall be installed and functional prior to the issuance of a final building 
penn it. 

H. All open storage shall be enclosed by a six-foot-high security fence and/or an attractive hedge six 
feet in height so as to provide a fully site obscuring buffer when adjacent to public roads, and 
rights-of-way and any non-industrial district. 

(Ord. 1163 § 1 (part), 2001) 

17.36.050 Design standards. 

A. The following setbacks from property lines and screening standards shall apply to all 
development in the industrial district: 

1. Building, parking spaces and storage areas shall be located no closer than ten feet from property 
lines. 

2. Building, parking spaces and storage areas abutting a residential zoning district shall be located 
no closer than twenty feet from property lines. 

B. The minimum lot size for new lots is twenty thousand square feet. 

C. No building hereafter erected or structurally altered within or moved into the district shall exceed 
three stories or thirty-six feet in height. 

D. A minimum often percent of the site shall be landscaped. 
(Ord. 1163 § 1 (part),2001) 

Chapter 17.45 



G. Roofs shall be designed such that snow from the roofwill not be deposited on adjacent public or 
private properties. 

(Ord. 1163 § 1 (part),2001) 

Chapter 17.80 

CONDITIONAL USE PERMITS 

Sections: 
17.80.010 Purpose. 
17.80.020 Applicability. 
17.80.030 Proeedure. 
17.80.040 Submittal requirements. 
17.80.050 Criteria for granting eonditional use permits. 
17.80.060 Speeial eonditions. 
17.80.070 Revoeation of a eonditional use permit. 
17.80.080 Cbange, enlargement or alterations. 
17.80.090 Permit approvals-Validity. 

17.80.010 Purpose. 

The purpose of this chapter is to provide procedures and criteria for conditional uses which, because of 
their unusual size, special requirements, potential safety hazards, and/or other potential detrimental effects on 
surrounding properties, are allowed in a specific zone at a specific location only after review by the city to 
determine if the use is compatible with other uses in the same vicinity and zone. The granting of a conditional 
use permit may include the imposition of specific development and performance standards beyond that required 
in the underlying zoning to assure compatibility. The conditional use process is not intended to allow for uses 
that are not specifically listed in the zoning ordinance to be permitted. 
(Ord. 1163 § 1 (part),2001) 

17 .80.020 Applicability. 

The provisions of this chapter shall apply to all uses that are listed as conditional in this title. 
(Ord. 1163 § 1 (part),2001) 

17.80.030 Procedure. 

Conditional use permits shall be considered a Type III process pursuant to CEMC 17.100. 
(Ord. 1163 § 1 (part),2001) 

17.80.040 Submittal requirements. 

All applications for conditional use permits shall contain the following information: 

1. A completed application form signed by the owner(s) of the property subject to the application. 
If the applicant is not the property owner, a signed instrument authorizing the application is 
required. 



2. A legal description of the subject property supplied by the Kittitas County, a title company or 
surveyor licensed in the state of Washington, and a current county assessors map(s) showing the 
property (ies) subject to the application. 

3. A current assessors map quarter section map identifying the properties within three hundred feet 
of the subject site and the names and mailing addresses of all property owners of record. 

4. The application fees specified by CEMC 16.48. 

5. A site plan prepared according to CEMC I 7. 76 (site plan review section) that includes the 
proposal and its relationship to uses within three hundred feet of the subject property. 

6. A written statement including: 

a. A detailed description of the proposed use. 

b. A description of how the proposal meets the approval criteria in 17.80.050. 

c. An analysis of how the proposal is consistent with the City of Cle Elum comprehensive 
plan. 

d. A detailed description of any mitigation measures proposed by the applicant to meet the 
approval criteria. 

7. Other information that the city planner deems reasonably necessary to review to the application. 
(Ord. 1163 § 1 (part),2001) 

17.80.050 Criteria for granting conditional use permits. 

A conditional use permit shall be granted only after the city has reviewed the proposed use and 
determined that it complies with the standards and criteria set forth in this subsection. A conditional use permit 
shall be granted only if the applicant demonstrates that: 

1. The proposed use will be designed and operated in a manner which is compatible with the 
character, appearance, and operation of existing or proposed development in the vicinity of the 
subject property; and 

2. The hours and manner of operation of the proposed use are not inconsistent with adjacent or 
nearby uses; and 

3. The proposed use is compatible with the physical characteristics of the subject property and 
neighboring properties; and 

4. The location, nature and intensity of outdoor lighting is such that it is consistent with the 
surrounding neighborhood and does not cast light or glare on adjoining properties; and 



5. The proposed use is such ilwit pedestrian and vehicular traffic associated with the use will not be 
hazardous or conflict with existing and anticipated traffic in the neighborhood; and 

6. The proposed use is capable of being served by public facilities and services, and will not 
adversely the level of service to surrounding areas; and 

7. The proposed use is not detrimental to the public health, safety, or welfare; and 

8. The proposed use is consistent with the goals and policies of the comprehensive plan; and 

9. The subject site can accommodate the proposed use considering the size, shape, topography and 
drainage. 

(Ord. 1163 § 1 (part),2001) 

17.80.060 Special conditions. 

Special conditions may be imposed on the proposed conditional use to ensure that the proposed use will 
meet the above standards and criteria. Guarantees and evidence regarding compliance with such conditions may 
be required. 
(Ord. 1163 § 1 (part),2001) 

17.80.070 Revocation of a conditional use permit. 

The city may revoke a conditional use permit if, after a public hearing before the planning commission, 
the planning commission finds that the conditional use is not being operated as specified, or that the use is 
violating conditions set forth in the conditional use permit. Revocation is not the only remedy to addressing 
non-compliance with conditional use permit requirements. Enforcement proceedings may occur under the 
provisions of this title. 
(Ord. 1163 § 1 (part),2001) 

17.80.080 Change, enlargement or alterations. 

Any change, enlargement, or alteration to an approved conditional use shall require the submittal and 
review of a new conditional use application. A one-time enlargement of a conditional use not to exceed a ten 
percent increase in size, number of visitors or increase in traffic may be permitted through the design review 
process. The transfer or change in owner or operator of the CUP shall require the submittal of a Type I 
application. 
(Ord. 1163 § 1 (part),2001) 

17.80.090 Permit approvals--Validity. 

Permit approvals shall generally be valid for the time specified in CEMC 17.100. Certain uses may de 
approved for specific lengths of time where the use requires review to determine its appropriateness or 
conditions of approval. 
(Ord. 1163 § 1 (part),2001) 



D. The abutter agrees in writing to indemnify and save the city hannless from all claims, suits and 
liabilities arising in any way out of such use of the sidewalks and/or parking strips; 

E. No permit shall be approved for more than seven days in anyone year period. The abutter keeps 
in full force and effect and leaves on deposit with the city clerk at all times while the city permit 
is in effect a liability insurance policy as described. The policy shall be in a reputable insurance 
company acceptable to the city. It shall provide not less than twenty-five thousand dollars per 
person and fifty thousand dollars per occurrence personal injury coverage, and not less than one 
thousand dollars per occurrence property damage coverage, and shall specifically under its terms 
afford such liability protection to the city as well as the abutter. 

(Ord. 1163 § 1 (part),2001) 

Chapter 17.100 

PROJECT PERNUT PROCEDURES 

Sections: 
17.100.010 Purpose. 
17.100.020 Applicability. 
17.100.030 Definitions. 
17.100.040 Application types and classification. 
17.100.050 Pre-application review. 
17.100.060 Determination of completeness. 
17.100.070 Type I review and decision procedure. 
17.100.080 Type II review and decision procedure. 
17.100.090 Type ill review and decision procedure. 
17.100.100 Type IV review and decision procedure. 
17.100.110 Public notice for Type II, III and IV applications. 
17.100.120 Decision timelines. 
17.100.130 Appeals. 
17.100.140 Development approval timeline. 

17.100.010 Purpose. 

This chapter establishes procedures for the processing of project permit applications in the City ofCle 
Elum consistent with Chapter 36.70B of the Revised Code of Washington. 
(Ord. 1139 § 1 (part),2001) 

17.100.020 Applicability. 

All project permit applications shall be subject to the provisions of this chapter unless specifically 
exempted herein, including but not limited to building permits, land divisions, binding site plans, site plans, 
master planned developments, conditional uses, shoreline substantial development permits, critical area permits, 
and site specific rezones. Certain project permit applications may be exempt from specific procedures identified 
in this chapter. This chapter generally applies to pemrit activities under the following chapters of the City of Cle 
Ehun Municipal Code: 

Title 12--Streets, sidewalks, and public places. 



Title 15--Buildings and construction. 

Title 16--Subdivisions. 

Title 17--Zoning. 

Title 18--Critical areas development. 
(Ord. 1139 § 1 (part), 2001) 

17.100.030 Definitions. 

Unless explicitly stated otherwise, the following terms or phrases, as used in this chapter, shall have the 
meanings designated by this section. 

A. "Closed record appeal" means an administrative appeal on the record to a local government body 
or officer, including the legislative body, following an open record hearing on a project permit 
application when the appeal is on the record with no or limited new evidence or infOlmation 
allowed to be submitted and only appeal argument allowed. 

B. "Closed record hearing" means a public hearing on the record by a local government body or 
officer, including the legislative body, following an open record hearing on a project permit 
application, when the project pennit decision is on the record with no or limited new evidence or 
information allowed to be submitted to support the decision. 

C. "Days" shall refer to calendar days. 

D. "Open record hearing" means a hearing, conducted by a single hearing body or officer authorized 
by the city to conduct such hearings, that creates the local government's record through 
testimony and submission of evidence and information, under procedures prescribed by the city 
in this chapter. An open record hearing may be held prior to a decision on a project pelmit 
application to be known as on open record predecision hearing. An open record hearing may be 
held on an appeal, to be known as an open record appeal hearing, if no open record predecision 
hearing has been held on the project pennit. 

E. "Party of record" shall mean any person, agency or organization who have submitted written 
comments on an application, made oral comments on an application during a public hearing or 
who has requested in writing to be a party of record In all cases the property owner and applicant 
shall be considered parties of record. In those cases where there is no public notice of the 
application any interested party is considered a party of record. 

F. "Project permit" shall mean any land use or environmental permit or license required from a 
local government for a project action, including but not limited to building permits, subdivisions, 
binding site plans, planned unit developments, conditional uses, shoreline substantial 
development permits, site plan review, pennits or approvals required by critical area ordinances, 
site-specific rezones authorized by a comprehensive plan or subarea plan, but excluding the 
adoption or amendments of a comprehensive plan, subarea plans, or development regulations. 



(Ord. 1139 § 1 (part),2001) 

17.100.040 Application types and classification. 

A. Project permit applications shall be subject to a Type I, Type II, Type III or Type IV process as 
set forth by this chapter. 

B. Where the city must approve more than one (1) permit application for a project, all applications 
may be considered at one time. Where different permit applications required for a development are subject to 
different procedure types, all applications will be subject to the procedure type that requires the greatest level of 
public notice and involvement. 

c. The city planner shall classify all applications as a specific type. The act of classifying an 
application shall be a Type I process which shall be appealable at the same time and in the same manner as for 
the project permit application being considered. The following guidelines shall be used when establishing the 
procedure type for a permit: 

1. Type I--This administrative process is used for applications where there are clear and objective 
standards involving little or no discretion in technical issues and that are exempt from SEP A 
review. The decision making authority for Type I permits shall be the city planner or designee. 
For decisions under Title 12, the decision making authority is the public works director or 
designee. Examples include building permits, boundary line adjustments, floodplain permits, and 
critical areas review (when not associated with a development permit). 

2. Type II--This administrative process is used for applications where a limited amount of 
professional discretion is used for objective and subjective standards involving non-technical 
issues. The applications may be of general public interest although no public hearing is held. If a 
Type I application is subject to SEPA it shall be considered a Type II application for processing. 
The decision-making authority for Type II permits is the city planner or designee. For decisions 
under Title 12, the decision making authority is the public works director or designee. Examples 
include short plat and site plan reviews. 

3. Type III--This hearing quasi-judicial process is used for applications that require a substantial 
amount of discretion on non-technical issues and where there is likely to be broad public interest. 
A public hearing is required. The decision making authority for Type III applications shall be the 
planning commission. Examples include conditional use permits, appeals of Type I and Type II 
decisions and certain variances. 

4. Type IV--This quasi-judicial process is used for applications that require a substantial amount of 
discretion on non-technical issues and where there is likely to be broad public interest. This 
process requires at least one open record public hearing before the planning commission and one 
closed record public hearing before the city council. The final decision making authority for 
Type IV actions shall be the city council with the planning commission acting as a 
recommending body in an advisory capacity. Examples include subdivisions, site specific 
rezones and master planned development approvals. 



Table 17.100-1, Application Procedure 

Application Type Type} Type II Type III 'I"ypeIV 
Notice of Application No Yes Yes Yes 
Open Record Public No Only if appointed Yes, before decision body Yes, before recommending 
Hearing body 
Recommending Body NIA NIA Staff PlanninK commission 
Decision Body Staff Staff Planning commission or City council 

hearing examiner 
City Appeal Yes Yes Yes No 
Appeal Body CitJ'councii City council City council NIA 

(Ord. 1139 § 1 (part), 2001) 

17.100.050 Pre-application review. 

A pre-application review is an opportunity for a potential applicant to meet with city staff to provide an 
understanding of the city's development requirements for a specific application. 

A. Applications subject to a Type II, III or IV process are required to conduct a pre-application 
meeting with staff prior to submitting an application, unless waived in writing by the city 
planner. Applications subject to a Type I process may choose to conduct a pre-application 
meeting, but one is not required. 

B. To initiate a pre-application an applicant shall submit a completed form provided by the city for 
the purpose along with all the information identified by the form and the required fee. 

C. Upon receipt of a completed form the city planner shall schedule a date and time to conduct a 
pre-application meeting with the applicant. The city planner may limit the days and times when a 
pre-application meeting may scheduled. 

D. Within seven days of the pre-application meeting the city planner shall issue a summary of the 
pre-application review that includes the following information: 

1. Summary of the application; 

2. Identify the relevant approval criteria, development standards and other relevant laws and 
policies; 

3. Evaluate information supplied by the applicant and identify any changes that may be 
necessary to comply with the approval criteria and development standards; 

4. Applicable application fees; 

5. Public facilities and improvements necessary to serve the development; 

6. Current utility connection charges; and 



7. Physical development limitations. 
(Ord. 1139 § 1 (part),2001) 

17.100.060 Determination of completeness. 

A. Within twenty-eight days of receiving an application the city shall provide a determination of 
whether the application is complete for processing. If a determination is not made within the required 
twenty-eight days, the application shall be automatically deemed complete. If a determination is made that the 
application is incomplete the city shall clearly identify the necessary materials and set a reasonable time period 
in which the applicant has to submit the additional items. Following the submittal of additional items, the city 
shall notify the applicant within fourteen days whether the application is complete. If the submitted materials do 
not address the incompleteness the city may either request the additional information in the same manner as the 
fIrst attempt or deny the application pursuant to subsection D. 

B. An application is complete if it contains the items identifIed in the specifIc section related to the 
action and at a minimum the following materials: 

1. A completed application form signed by the owner(s) of the property subject to the application. 
If the applicant is not the property owner, a signed instrument authorizing the application is 
required. 

2. A legal description of the subject property supplied by the Kittitas County, a title company or 
surveyor licensed in the state of Washington, and a current county assessors map(s) showing the 
property(ies) subject to the application 

3. For applications subject to a Type II, III or IV process, a current assessors map identifying the 
properties within three hundred feet of the subject site along with the names and addresses of the 
property owners. 

4. The application fees specifIed by CEMC 16.48 . . 

5. All information required by other sections of the code. 

C. A determination on the completeness of an application shall be based on the presence of the 
required materials and shall not be based on differences of opinion as to the quality or accuracy of the submitted 
materials. 

D. If an application is not fully complete within the time frames specifIed in subsection A, the city 
shall reject the application and return the submitted materials to the applicant along with ninety percent of 
required fees. 

E. A determination of completeness does not prevent the city from requiring additional information 
or studies that are necessary to fully review the project permit. 
(Ord. 1139 § 1 (part),2001) 

17.100.070 Type I review and decision procedure. 



The review authority shall approve, approve with reasonable conditions or deny the application pursuant 
to the timeliness of Section 17.100.120. A written notice of decision shall be mailed or otherwise transmitted to 
the applicant. 
(Ord. 1139 § 1 (part), 2001) 

17.100.080 Type II review and decision procedure. 

A. Within fourteen days of the date of determination of completeness under Section 17.100.060, the 
city shall issue a notice of application consistent with the provisions of Section 17.100.100. 

B. Following the comment period provided for in the notice of application, the city shall mail to the 
applicant copies of any comments received. The review authority shall consider any comments received along 
with responses by the applicant to those comments in reviewing the project permits. The applicant shall have 7 
days to respond to the comments submitted. 

C. A decision shall be issued subject to the time limitations of Section 17.100.120, and shall 
contain: 

1. A list of the applicable criteria and standards against which the project was measured. 

2. Statement of the facts that were found to show compliance with the applicable approval sections. 

3. The justification and reason for the decision. 

4. The decisions to approve, approve with conditions or deny the application. 

D. Within seven days of the decision date, the review authority shall issue a notice of decision to the 
applicant, applicant's representative (if any), property owner, parties of record and the county assessor. The 
notice shall include a statement of any SEP A detennination made, any appeal rights and where the complete 
record may be reviewed. 
(Ord. 1139 § 1 (part),2001) 

17.100.090 Type III review and decision procedure. 

A. Within fourteen days of the date of determination of completeness under Section 17.100.060 the 
city shall issue a notice of application consistent with the provisions of Section 17.100.100. The notice shall be 
issued at least 15 days prior to the date of the public hearing. The notice may contain the date, time and location 
of the public hearing if scheduled at the time of the issuance of notice. 

B. If a notice of public hearing is not included in the notice of application, at least 15 days prior to 
the public hearing date, a notice of public hearing shall be issued by the city consistent with the requirements of 
Section 17.100.110. The public hearing should be scheduled to allow enough time for a decision to be issued 
within the time limitations of Section 17.100.120. 

C. At least fourteen days prior to the public hearing, the city planner shall issue a staff report 



describing the project, its consistency with city standards and a recommendation to approve, approve with 
conditions or deny the application. The staff report shall be sent to the applicant and applicant's representative 
and made available to the public for review. 

D. Public hearings shall be conducted in accordance with the rules of procedure adopted by the 
review authority and the Open Public Meeting Act, RCW 42.30 as amended and the following: 

1. At the start of the public hearing the review authority shall: 

a. State that testimony will be accepted only if it is applicable to the matter being reviewed 
and the development and approval standards. 

b. State that the review authority must be unbiased in its review and whether the review 
authority has had any ex parte contact or has any personal and business interest in the 
application and provide any party the opportunity to challenge the statement. 

c. State whether the review authority has visited the site. 

d. State that any pat1y that wishes to receive a copy of the decision may do so by identifying 
their name and address to the review authority. 

e. Explain the conduct expected at the hearing. 

2. At the ending of the public hearing the review authority shall announce one of the following 
actions: 

a. That the hearing is continued to a date, time and place certain or, if not known, that a 
notice consistent with the initial notice will be issued; or 

b. The hearing is closed but the public record will be held open to a time and date certain. 
The review authority shall also identify a location where written comments are to be 
submitted and any specific limitations there may be to the type of information that can be 
submitted; or 

c. That the hearing and public record are closed to additional submissions and that the 
application is taken under advisement and a written decision will be issued; or 

d. That the application is either denied, approved or approved with conditions, a summary 
of the decision basis and that a written decision will be issued. 

E. Within twenty-one calendar days of the close of the public hearing or record, the review 
authority shall issue a written decision which includes at a minimum: 

1. A list of the applicable criteria and standards against which the project was measured. 

2. Statement of the facts that were found to show compliance with the applicable approval sections. 



3. A statement of the decision along with justification and reason for the decision. 

4. If the decision is to approve the application, any conditions of approval necessary to ensure 
compliance with applicable criteria. 

F. Within seven days of receiving the decision the city planner shall mail the decision to the 
applicant, applicant's representative, if any; property owner, parties of record and the county assessor. The 
notice shall include a statement of any SEP A determination made, any appeal rights and where the complete 
record may be reviewed. 
(Ord. 1139 § 1 (part),2001) 

17.100.100 Type IV Procedure 

A. The review and decision procedure for a Type IV application shall be the same as the process 
outlined in Section 17.100.090 for a Type III decision with the exception that the process shall result in a 
recommendation that will be considered by the city council at a closed record hearing. 

B. Within seven days of receiving the recommendation from the recommending body the city 
planner shall forward the recommendation to the city council and mail the recommendation to the applicant, 
applicant's representative, if any, property owner and parties of record. The recommendation shall include 
notice of the closed record hearing of the city council. 

c. The city council shall consider the recommendation of the review authority at the next available 
regularly scheduled city council meeting or at a special meeting scheduled to consider the recommendation. 

D. The city council shall review the recommendation at a closed record hearing and shall either: 

1. Adopt the recommendation as written. 

2. Modify the recommendation and make a decision on the project permit application. 

3. Remand the project permit application for the reconsideration of a specific aspect of the project. 
(Ord. 1139 § 1 (part),2001) 

17.100.110 Public notice for Type II, III and IV applications. 

A. A notice of application shall be issued for all Type II, III and IV applications consistent with this 
section. Notice of application is not required for Type 1 applications. 

B. The notice of application shall contain the following information: 

1. The date of application, the date of notice of completion of the application and the date of the 
notice. 

2. The name of the applicant and the name, address and phone number of the contact person. 



3. The name and telephone number of a contact person with the city. 

4. The location and description of the proposed project and a list oflocal permits included in the 
application. 

5. The identification of any existing environmental documents that include the proposed project. 

6. The location and times where the complete application can be viewed. 

7. A statement of the fourteen day public comment period, the right of any person too comment on 
the application, receive notice of and participate in any hearings, request a copy of the decision, 
and any appeal rights. 

8. Ifknown, the date, time, place and type of public hearing if applicable and scheduled. 

9. A statement of the list of development regulations, if known, which will be used to review the 
application. 

10. A statement of the application type. 

11. Any other appropriate information determined to be appropriate by the city. 

C. The notice of application shall be distributed to the following: 

1. The applicant and applicant's representative. 

2. Owners of property within three hundred feet of the subj ect site. The records of the Kittitas 
county assessors office or licensed title company shall be used to determine the owners of record 
of the subject properties. Failure of anyone party to receive notices is not grounds for a denial of 
an application provided a good faith effort was made to accurately distribute notice. A sworn 
certificate of mailing completed by the person conducting the mailing shall be evidence of the 
notice being mailed. 

3. Agencies with jurisdiction. 

D. Notice of application shall be published in the newspaper of general circulation. The notice shall 
include a brief project description, location, the date, tinle and place of the public hearing (if applicable), where 
and when comments must be submitted by and where additional information can be obtained. 

E. Notice of the application shall be posted in a conspicuous location on the property subject to the 
application. The notice shall include a brief project description, location, the date, time and place of the public 
hearing (if applicable), where and when comments must be submitted by and where additional information can 
be obtained. A sworn certificate of posting shall be completed by the person conducting the posting and 
submitted as evidence of the posting. 



F. If a hearing is required and not scheduled at the time the notice of application is issued a separate 
notice of public hearing shall be issued at least 14 days prior to the public hearing. 
(Ord. 1139 § 1 (part), 2001) 

17.100.120 Decision timelines. 

As a goal, the city shall strive to process and issue a decision on all project pennit applications within 
one hundred twenty calendar days of the date the application was determined to be complete under Section 
17.100.060. The failure of the city to meet the one hundred twenty day goal shall not result in any penalties or 
obligations to the city, provided the city was diligent in attempts to process the application in a timely fashion. 
If the one hundred twenty day time period cannot be met by the city, the city shall notify the applicant in writing 
of the delay, stating the reasons why a decision can not be rendered in the required time period. In determining 
the number of days that have passed since the determination of completeness, the following time periods shall 
not be counted: 

A. The time during which the applicant has been requested by the city to provide additional 
information or make changes to submitted materials. 

B. The time period during which an environmental impact statement is being prepared. EISs shall 
be completed within one year of the date of the determination of significance, at which time the 
application shall become null and void. 

C. An applicant may agree in writing to extend the time in which the review has to make a decision. 
(Ord. 1139 § 1 (part),2001) 

17.100.130 Appeals. 

A. A final decision on a Type I, II or III decision may be appealed by a party of record. No appeals 
to the city are permitted for Type IV decisions. Further appeals may be authorized to Superior Court or other 
hearing body as provided by Chapter 36.70C Revised Code of Washington. Appeals to the city must be filed 
within fourteen days of the date of issuance of the decision. Appeals shall be in writing and shall contain, at a 
minimum, the following information: 

1. The case number assigned by the city and the name of the application. 

2. The name and signature of the party or parties filing the appeal including an address and phone 
number of a contact person. 

3. The specific aspects of the decision which are the subject of the appeal, the legal basis of the 
appeal based on adopted standards and policies, and the evidence relied on to prove the error. 

4. The appeal fee pursuant to CEMC 16.48. 

B. Appeals of Type I and II decisions shall be heard by city council in a de novo hearing. Notice of 
the appeal and the hearing shall be mailed to the parties of record and to the parties entitled to notice of the 
decision on the application being appealed. Staff shall prepare a report on the points of the appeal, a hearing 



shall be conducted and a written decision made on the appeal. The decision shall be noticed as if it was a Type 
III decision. 

C. The city council shall consider appeals of Type III decisions. Decisions shall be based on the 
record established for the Type III hearing including all submitted written materials, oral arguments, the 
decision being appealed and the argument on the appeal by the parties. 

1. The city council shall consider the appeal at a closed record public hearing. The city council 
shall issue a written decision to afflrm, reverse, modify or remand the original decision based on 
the appeal and record of the original decision. 

2. A notice decision of the city council shall be mailed to parties entitled to receiving notice under 
CEMC 17.100.090.F [notice of decision on type III actions]. 

(Ord. 1153 § 1,2001: Ord. 1139 § 1 (part),2001) 

17.100.140 Development approval timeline. 

A. Permit approvals shall be valid for the time periods identified in this section unless a project 
specific development agreement authorized by RCW 36.70B.170 provides for an alternate approval period 
Within the time period the applicant shall either complete the development or have applied for the necessary 
construction permits to complete the development. The time period shall be measured from the date of the fmal 
decision, excluding any time period during which the application was under appeal. All decisions shall include a 
statement of the time limit and a date upon which the application terminates. No extensions are permitted unless 
indicated below. 

B. Approval time periods: 

1. Preliminary subdivisions--Five years. 

2. Site plan reviews--Two years. 

3. Conditional use permits--One year with one one hundred eighty day extension. 

4. Building permits--One hundred eighty days with one one hundred eighty day extension. 

5. Zoning reviews--One year. 

6. Variances--Qne year with one one hundred eighty day extension. 

7. Additional pennit types--One year. 

C. Permitted extensions may only be approved if the applicant can show that circumstances beyond 
the control of the applicant have prevented action from being taken. 
(Ord. 1139 § 1 (part),2001) 

Chapter 17.110 



BUILDING AND USE PERMITS 

Sections: 
17.110.010 Application. 
17.110.020 Flats or maps required. 

17.110.010 Application. 

All applications for building or use permits, for use of premises, for erection of structures, or for 
additions to structures, shall be submitted to the city official in charge of issuing building permits and inspection 
of buildings (refelTed to as the building inspector in this title). With the exception of buildings and uses in 
existence at time of adoption of the ordinance codified in this title, no building shall be erected or altered or 
added to or moved, and no industrial, residential, commercial or public use shall be made of any premises 
within the city, unless a permit therefor is first obtained under the provisions of this title. 
COrd. 1163 § 1 (part),2001) 

17.110.020 Plats or maps required. 

All applications for erection, alteration, addition or moving of any building or structure shall contain 
plats or maps,/ drawn to scale, showing the actual dimensions of the lot to be used, and the size and location of 
existing buildings and improvements thereon, and of the building or structures to be built, altered, enlarged, or 
moved thereon. 
(Ord. 1163 § 1 (part),2001) 

Chapter 17.115 

ADDITIONS OR ANNEXATIONS TO CITY 

Sections: 
17.115.010 Use districts. 

17.115.010 Use districts. 

Any area added or annexed to the city shall automatically be zoned in accordance with the city 
comprehensive plan in effect at the time of such annexation or adopted concurrently with the annexation. 
(Ord. 1163 § 1 (part),2001) 

Chapter 17.120 

AMENDMENTS AND RECLASSIFICATIONS 

Sections: 
17.120.010 Authorized. 
17.120.020 Application procedure and bearing notice. 
17.120.030 Standards and criteria for granting a reclassification. 

17.120.010 Authorized. 
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SUPERIOR COURT OF WASHINGTON FOR KITTITAS COUNTY 

MIKE WALCH and MARCIA WALCH, ) 
husband and wife, ) 

) 
Plaintiffs, ) No. 102003536 

} 
vs. ) MEMORANDUM DECISION 

} 
KERRY A. CLARK and PATRICIA } 
L. CLARK, husband and wife; ) 
W. L CLARK FAMIL Y, LLC, a ) 
Washington limited liability company, ) 
ROBERT C. FOLKMAN, et ux., } 

) 
Defendants. ) 

INTRODUCTION 

On Friday, January 14,2011 the court heard the defendants' motions for partial 

summary judgment seeking dismissal of plaintiffs' claim for prescriptive easements over 

a BNSF (BNSF) corridor road and over the "Daile Road Extension".1 The court also 

considered each party's motions to strike.2 After two hours of oral argument the court 

1 The parties agreed to dismissal of the implied easement claim due to lack of unity of title. The court signed an 
order dismissing that claim. 
1 The defendants Clark moved to strike allegedly inadmissible statements made in the second declaration of the 
plaintiff Mike Walch and in the second affidavit of AI K. Lang. Additionally each party moved to strike allegedly 
untimely affidavits filed subsequent to the time periods outlined in CR 56. The court will rule on each of those 
lIlotions herein. 
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took the matter under advisement to review the extensive pleadings and to consider the 

arguments. The court has now had the opportunity to completely read and study all of 

the submissions and herebelow issues its memorandum decision. 

DISCUSSION 

1. Law of Summary Judgment. The purpose of a summary judgment is to 

avoid a useless trial. However, a trial is required and summary judgment must be 

denied whenever there are genuine issues of material fact. CR 56(c); Jacobsen v. 

State, 89 Wn.2d 104 (1977). Material facts are those facts upon which the outcome of 

litigation depends, either in whole or in part. Harris v. Ski Park Farms, 120 Wn.2d 727, 

729 (1993). In a summary judgment the burden is always on the moving party 

regardless of where the burden would lie in the trial of the matter. Peninsula Truck 

Lines, Inc. v. Tooker, 63 Wn.2d 724 (1961). In ruling on a motion for summary 

judgment the court must consider all of the evidence and all reasonable inferences from 

the evidence in favor of the non-moving party. CR 56(c); Ohler v. Tacoma General 

Hospital, 92 Wn.2d 507 (1979) .. Summary judgment should be granted only if there is 

no genuine issue of material fact or if reasonable minds can reach but one conclusion 
_. - . . . - . . 

on that issue based on the evidence construed in a light most favorable to the non-

moving party. VVhite v. State, 131 Wn.2d 1,9 (1997); Weatherbee v. Gustafson, 64 

Wn.App. 128 (1992). 

Although the moving party bears the initial burden of showing the absence of an 

issue of material fact, once this initial showing is met, the burden shifts to the non

moving party, who must set forth specific, admissible. facts showing that there is a 

genuine issue of material fact for trial. Young v. Key Pharmaceuticals, 112 Wn.2d 216, 

225-226 (1989). The moving party can satisfy its initial burden in either of two ways: 

(1) it can set forth its version of the facts, and allege there is no genuine issue as to 

those facts; or (2) it can simply point out to the court that no evidence exists to support 

the non-moving party's case. Howell v. Blood Bank, 117 Wn.2d 619, 624 (1991); Guile 

v. Ballard Community Hospital, 70 Wn.App. 18,21 (1993). 
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2. Undisputed Facts. The plaintiffs acquired a title to their real property from 

the Estate of Reno J. Daile pursuant to Real Estate Contract dated May 12, 2004 and 

recorded in Kittitas County on June 21, 2004. The Daile family had owned what is now 

the plaintiffs' property for over 80 years prior to 2004. The defendants' properties are 

located to the west of the plaintiffs' property, lying between the plaintiffs' property and 

the westernmost Cle Elum exit off of Interstate 90 (Exit 84 onto Oakes Avenue). 

According to Daile family members, the Daile family never accessed their property from 

the west over either the alleged "Daile Road Extension" or BNSF corridor road. 

Historically, the Daile family members indicate they accessed their property from the 

east, over Owens and Daile Roads. There is no evidence a road ever existed along the 

alleged route identified by the plaintiffs in their complaint as an extension of Daile Road 

leading from the plaintiffs' property to Oakes Avenue.3 

With respect to the claim for a prescriptive easement parallel to the BNSF 

corridor, the parties agree any road existing in the BNSF corridor is not condemnable 

and that any claim by plaintiffs within the corridor4 is not subject to prescriptive 

easement.5 Now, in written and oral argument in opposition to the defendants' motion 

plaintiffs claim a second road existed parallel to and south of the BNSF corridor road 

alleged in theircomptaint which traverses through propertyovmed by the Clark Family 

LLC. The Clark Family LLC purchased its property6 separately from the railroad in 

2004. 

The Grangers were the predecessors in interest to the Folkmans and Clarks and 

owned those parcels from 1986 when they purchased them from Plum Creek Timber 

Company with Thomas A. McKnight and Jamie L. McKnight. Those parties partitioned 

the property. McKnights owned the westerly 4.05 acres and the Grangers became sale 

owners of the remainder of the property to the east. McKnights sold their 4.05 acre 

J During both the written and oral arguments the plaintiffs shifted their prescriptive easement claim to the a\1eged 
Daile Road Extension to a road coming off what is now Swiftwater Boulevard, traversing diagonally from northwest 
to southeast through the Clark property, to the southwest comer of the plaintiffs' property. 
~ Within 100 feet of the center line of the railroad track. 
sThe evidence submitted in plaintiffs' complaint to support the prescriptive easement on the northern boundary of the 
defendants' properties is within the railroad right·of-way corridor. Moreover, the aerial photographic evidence 
submitted by plaintiffs' attorney to the City ofele Elum in October 2008 used that same evidence to support a claim 
for prescriptive easement. 
6 Situated to the north of the Folkman/Clark properties and south of the BNSF corridor. 
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parcel to Folkmans in 2002 and Grangers sold their portion of the property to the Clarks 

and Roger Overbeck in 2002. When the Grangers and McKnights purchased the 

property in 1986 there were no roads over the property and according to the Grangers 

the property was so uneven and covered with trees and debris one could not drive on it 

even from the west off of Oakes Avenue or from anywhere. They accessed the 

property by foot from the north across the railroad tracks. Grangers obtained a permit 

across the railroad right-of-way from Oakes Avenue to the property and leveled and 

cleared the property so they could access it from the west off Oakes Avenue. Their 

access never extended across their properties to the property owned by Reno Daile 

(now the plaintiffs' property). Moreover. within Grangers' knowledge no one else ever 

used their properties to access the Daile property. 

When McKnights and Grangers purchased the properties now owned by the 

defendants a barbed wire fence ran the entire length of the property between the Daile 

property and what is now the Clark property and no effort was ever made either by way 

of the alleged "Daile Road Extension" or by the BNSF corridor road to access the Daile 

property to the east. 

3. Claims. The plaintiffs claim historic access to their property was from the 

",est across either a road they alleged existed parallel to but outside the BNSF corridor 

or diagonally from what is now Swiftwater Boulevard southeasterly to the southwest 

corner of their property. In support of their claim Mr. Walch submitted an affidavit 

averring he accessed the Daile property from the west on at least three occasions when 

viewing the property for the purpose of potentially purchasing it. Each time he 

accessed through the southwest corner cable gate. One time Bob Ballard. the realtor 

who showed him the property, had a key to the cable gate and another time he (Walch) 

picked up the key from Reno Daile. On a third visit Bob Ballard was already present 

and had unlocked the gate and they proceeded through the cable gate at the southwest 

corner. Still, on other occasions Walch attempted to access the property with Lester 

Hay at the southwest corner of the property but was unable to lock the cable gate and 

so never went on the property at that time. On another time Lester Hay himself visited 

the property and accessed the southwest corner of the property after getting a key from 

Bob Ballard. On that occasion Mr. Hay met with Rudolph Kleinschmidt. an occupant of 

MEMORANDUM DECISION - 4 

L f q(jq 



the building on the Clark property, who pointed to a gate at the northwest corner of the 

Walch property as an access point. 

Bob Ballard submitted an affidavit that there was a road extending from the 

southwest corner of the Daile property out across the property to the west which 

connected with Oakes Avenue and that Daile had erected a barbed wire fence and 

cable gate to keep people from accessing his property from the west. Ballard also 

indicated that prior to the construction of Interstate 90 the City of Cle Elum city dump 

was situated where the overpass and exit off of Interstate 90 are now situated in the 

vicinity of Oakes Avenue. 

Ray and Floyd Rogalski grew up in Cle Elum and recall in the 1960s a road 

extending from Oakes Avenue east to and beyond Owens aUey railroad crossing 

running parallel to the railroad tracks and that people would use the road to access the 

Daile ponds for fishing until Reno Daile put up a fence and gates on the roads that 

accessed his property to keep fishermen out and that Reno Daile and others used the 

road or roads. 

Finally, AI K. Lang through the viewing of aerial photographs contends he can 

ascertain roads all through what is now the Folkman/Clark properties to the southwest 

corner pf the Wal~h property as well as roads leading from the Walch property to its 

northwest corner and connecting with a road running westerly to Oakes Avenue parallel 

to the railroad corridor through that which is now owned by Clark LLC south of the 

railroad corridor.7 

4. Decision. In analyzing a claim for prescriptive easement one starts with a 

presumption that the use of another's property is permissive. 810 Properties v. Jump, 

7 Defendants' motion to strike a portion of Walch's second declaration is granted. With respect to lines 13 to 15 on 
page 4 Walch has no firsthand knowledge that because of the width of the canopy it would have to have been 
brought in ITom the southwest comer orthe property. With respect to lines 11 to 12 and 14 to 15 on page 5 of the 
Walch declaration Walch has no firsthand knowledge and merely states some conclusions with respect to the use of 
the road by predecessors. Moreover, any conversations Mr. Walch had with Reno Daile are inadmissible pursuant to 
the Deadman's Statute. See RCW 5.60.030; see ER 601. Mr. Walch's statements on lines 20, page 5 through line 4, 
page 6 and lines 21 through 24 on page 6, are likewise inadmissible, barred by the Deadman's Statute, RCW 
5.60.030. 

The statement made by Al K. Lang on page 2, line 4 through page 3, line 3 should be stricken because it is not 
relevant and/or is immaterial to the prescriptive easement claim. Finally, the court strikes any conclusions Mr. Lang 
draws on page 5, Jines I to 25 as to the purposes of any roads he purpoJ1edly observes on the series of photographs 
and aerials as he has no firsthand knowledge regarding use of nny of the purported ronds. 
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141 Wn.App. 688 (2007); Kunkel v. Fisher, 106 Wn.App. 599,602 (2001). Prescriptive 

rights are notfavored. 810 Properties, supra; Roediger v. CuI/en, 26 Wn.2d 690, 706 

(1946). The person claiming a prescriptive easement or right must prove: 1) use 

adverse to the owner of the servient land; 2) use that is open, notorious, continuous 

and uninterrupted for 10 years; and 3) knowledge of such use by the owner at a time 

when he was able to assert and enforce his rights. 810 Properties, supra; Mood v. 

Banchero, 67 Wn.2d 835,841 (1966). 

The plaintiffs have failed to come forward with any evidence creating a genuine 

issue of material fact regarding any of the elements for the prescriptive easement 

claims. They have completely failed to establish that they, or their predecessors in 

interest (the Daile family), have ever used the alleged prescriptive routes for a 

continuous and uninterrupted 10 year period. Likewise, the plaintiffs have failed to set 

forth specific facts to overcome the presumption of permissive use of any of the alleged 

routes. The land over which the plaintiffs claim of a prescriptive right was vacant, open 

and unimproved until at least the Grangers and McKnights purchased the alleged 

servient properties in 1986. There is no evidence prior to 1986 <?f any adverse use 

whatsoever of the servient properties to access properties to the east. The only 

evidence is that of AI Lang interpreting aerial photographs indicating there may have 

been roads across the servient properties. Even if people used those alleged roads, 

there is no evidence that the DalleS, or anyone else, used them as access to the Daile 

properties. 

The presumption of permissive use over the alleged servient properties owned 

by Plum Creek, later McKnight and Granger, and now by Folkman and Clarks, can only 

be overcame by evidence of facts or circumstances showing that the use was indeed 

adverse and not permissive. State ex. reI. Shorett v. Blue R. Club, 22 Wn. 2d 487, 493-

95 (1945). Recreational use of vacant land is defined by statute as permissive; it 

cannot support any claim of adverse possession. RCW 4.24.210(1), (4). Here, there is 

no evidence anybody used the road described in the complaint as the "Daile Road 

Extension" and the only evidence that anybody used the new alleged prescriptive 

easement southwest from Swiftwater Boulevard to the southwest corner of the plaintiffs' 

property are the three times Walch indicates he used it from. 1999 to the time he 
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CONCLUSION 

Based 011 foregoing, the defendants' motion for summary judgment of dismissal 

of the plaintiffs' claims of prescriptive easement over either the alleged "Daile Road 

Extension" or the BNSF corridor should be granted. Please prepare the appropriate 

orders and note them for presentation or present them by agreement. 

DATED: February 2,2011 
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