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~ A. ASSIGNMENTS OF ERROR

1. Mr. Parkins was deprived of his right to a fair jury trial under
the Sixth Amendment and article I, sections 21 and 22 when the lead
detective testified that images captured from video surveillance showed
him committing the crimes.

2. The prosecutor violated Mr. Parkins’ Fourteenth Amendment
right to due process by mischaracterizing the burden of proof in rebuttal
closing argument.

3.‘ The pplice officer’s stop of Mr. Parkins violated article I,
section 7 of the Washingtén Constitution because it was not based on
reasonable suspicion of criminal activity, and the trial court erred in
denying the motion to suppress the evidence thereby obtained.

4. The convictions on ‘counts two and four violate Mr. Parkins®
Fourteenth Amendment 'righ‘t'tobdue process.because the State presented
insufficient eVidencé that Mr. Parkins cbmmitted robbery as charged in
those >count’s.

5. Mr. Parkins was deprived of his Fifth Amendment right to be
free from double jeopardy because the jury instructions for several counts
did not make clear that a sepatate act was required for each count.

6. It wa;@. impermissibly suggestive, in violation of the 'Fourteénth

Amendment right to due prdéé‘sé, for officers to escort Mr. Parkins in



" handcuffs in front of witnesses who were about to testify on the key issue
of identification. | | |

7. The trial coﬁrt abuséd its discretion in denying Mr Parkins’
motion for a. new tnal o »

8. The senter-lc‘ir;é‘coﬁrt vicb)lateder. Parkins’ Sixth Amendment
right to .a jury» trial and Foﬁrteé_ﬁfh Amendment right to proof beyond a
reasonable doubt by irhposing a sentence of life without the possibility of
parole based on priof convictions where the existence of the convictions
and the identity of the perpetrator were found by a judge by a
preponderance of the evidence.

9. The sgnfchcing' court violated Mr. Parkins’ Fourteenth -
Amendment right to equal protc_ction by imposing a sentence of life
without the possibility of pa;'rol_él' based on prior convictions where the
éxistenc’e of the cdnvicﬁons and the identity of the perpetrator were found

by ajudge by a prepdnde'rarice"of the 'evi_dén_ce.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Bécejlu‘sé it i$ the. jury’s role to decide factual questions, a
witness who expresses his 'bpgiﬁion as to the guilt of the defendant violates
the accused’s constitutional 'r'i‘gtht to a trial by jury. Where a jury
instruction canndt cure the error, a new trial is required. Here, the lead

detective testified that six still images taken from surveillance videos of



" gix different robberies showed Kieth Parkins committing each robbery.
Although the trial court sustained an objection and instructed the jury to
disregard the testimony, it denied a motion for a mistrial and a post-
conviction motion for a new trial. Should this court reverse and remand
for a new trial because the extraordinarily prejudicial testimony could not
be cured by a jury instruction and deprived Mr. Parkins of a fair jury trial?

2. A prosecutor vioiatc‘:a‘s due process by telling the jury it must
explain a reason for acquittal. Here, the prosecutor said, “The concept of
reasonable doubt, it is not bey’ond. ali doubt. It is beyond a reasonable
doubt and it should be a reason that you can explain and articulate to your
fellow jurors.” The cotirt overruled Mr. Parkins’ timely objection. Is
reversal required because the pfosecutor violated Mr. Parkins’ right to due
process and the trial court exaterbated the problem by overruling Mr.
Parkins’ objeétibn? s | |

3. _Uﬁder' éi'tiéle 1, 'sééf{bn 7, an informant’s tip may support an
‘investigative" seizure only 1f (1);‘ the s'ou':_ccerf the information is reliéble,'
and (2) there‘is a sufficient fa&ual bésis for the informant’s tip or
corroboration by indepéhdérit 1:;01_ic'e observation. A policé officer stopped
Mr. Parkins bec'a‘u's:e at roll call the officer had been told that a person
suspected in a series of '-'r'obb'efie's drove a white boxy pickup and dispatch

had just informed him fhat'a'vi}hite male with a scruffy beard and a green



- shirt was suspected of robbing: a convenience store. The officer did not
know the make, model, or'lic‘el:q"_se plate of the suspected vehicle, and no
evidence was presentéd’rega:ci@ng_ the identity of the informant who
reported th¢ convenie_nc;: stpr;q.;jobbery, let alone that person’s reliability
or basis of information. Did the officer’s seizure violate article I, section
7, requiring reversal and suppreséion of the evidence thereby obtained?

4. For any crime, the State bears the burden of proving the identity
of thé perpetrator beyond a reasonable doubt. | Mr. Parkins was convicted
of second-degree robbery in count two but the victim did not identify him
as the perpetrator. Mr. Parkins was coﬁvicted of second-degree robbery in
count four but the victim did not identify hirﬁ in court and only chose him
from amontage becausé he thought he “could have been” the robber.
Although surveillance videos tere présénted they were grainy and the
robber was wearing d disguisé. Did the State present insufficient evidence
to prove Beyéhd a reas:'orllall‘biev&éubt that Mr. Parkihs committed robbery as
éharged in counts two and four?

5. Because of the constitutional right to be free from double
jeopard&, a court’s instriictions must clearly inforrﬁ the jury that each
crime requires proof of a différent act. In this case, the “to convict”
instructions for counts 6ne,' two, and three all told the jury it had a duty to

convict Mr. Parkins if it fotind he committed the elements of robbery on



~ October 25, 2007, and the “to convict” instructions for counts four and six
told the jury it had a duty to conv1ct Mr. Parklns if it found he comm1tted
the elements of robbery on October 26, 2007. The instructions did not
d1st1ngulsh counts based on V1ct1ms or locations, and there was no separate
instruction telhné the jury it had to agree on a separate and distinct act for
each count. Did the three convictions for robbery on October 25 and two
convictions for robbery on _Oe_tober 26 violate Mr. Parkins’ Fifth

Amendment right to be free from double jeopardy?

6. It is impermissibly suggestiye for law enforcement officers to
escort a defendent into or out of court in handcuffs in front of witnesses
who will testify abbri't tbe ideri'tity of the perpetrator. Where sucha
procedure creafes a substantial likelihood of misidentification, the
witness’s testirnohy"must be sdppressed. Over Mr. Parkins’® objections,
the trial ceurt allow'ed“ofﬁee'rs""'fb transport Mr. Parkins in handcuffs in
front of key identiﬁeatibrl Witriesses. Should this court remand foran
evidenti_ary hearing to determine which witnesses saw Mr. Parkins being
escorted in bendeﬁffs"and Whether the procedure created a substantial
likelihood of misidentification?

7. A defendant has a Sixth Amendmerrt right to a jury trial and a
Fourteenth Amendmerrt rigbi to proof beyond a reasonable doubt of every

fact that authorizes an increase in punishment. Did the senterlcing court



* violate Mr. Parkins’ constitutional rights by imposing a sentence of life .
without the possibility of patole based on the court’s own finding, by a
preponderance of the evidence;- that Mr. Parkins had twice before been
convicted of most serious offenses?

8. A statute implicating a fundamental liberty interest violates the
Equal Pfotection Clause of the Fourteenth Amendment if it creates .
classifications that are not‘n'ec:eésarvy to further a compelling government
interest. The government has an interest in punishing repeat offenders
more harshly than first-time offénders, but for some crimes, the existence
of prior convi;:tions used to enhance the sentence must be proved to a jury
beyohd a reasf)riable doubt, and for othe;'s — like those at issue in the
Persistent Offender Accountablhty Act — the existence of prior convictions
used to enhance thé senteriéé’ ﬁéed only be proved to a judge by a .
i)reponderahce of the :cv'idén;:'e"f‘ Does the Persistent Offender
Accountability Act Viblaﬁe the Equal Protection Clause by providing lesser
procedural protections than other statutes whose purpose is the same?

C. STATEMENT OF THE CASE

Between October 25 and October 28, 2007, a series of robberies
occurred in Spokane. At about 2:30 a.m. on October 28, Officer Paul

Buchmann responded to a call regarding an alleged robbery at FairCo



Mini Mart on West Francis. Pfétrial RP 30.! ‘As Officer Buchmann drove
toward that locatioﬁ, he éaw a.&hife boxy pickup truck driving the other
way. Pretrial RP 31. _Qfﬁcer Euchmann turnéd around because he
rerﬁeﬁlbered Béing told ét r011 caﬂl that a white boxy pickup truck had been
involved in recent robberies. Pretrial RP 32. He eventually stopped the
Atruck, which was driven by Kieth Parkins. Pretrial RP 34-40. Mr. Parkins
was arrested and eventually charged‘with three counts of first-degree
robbery, five éounts of second-degree robbery, two counts of second-
degrée attempted assault, and one count of attempt to elude a police
vehicle. CP 20-22.

Detective Martin Hill was a lead investigator in the case. 5RP
682, 684.‘ At trial, he festified that he had been a law enforcement officer
for 27 yéars, ﬂéd been promoted several times, and had received training
on “advanced” investigative techniques. 5 RP 683-84.

Detecti{ré Hill told'thé:"j‘ijry that he had viewed the six store videos
} ﬂoﬁ this case and concluded “that the samé person had done all of the - -
robberies.” 5 RP 712. The prosecutor then handed the Detective exhibit

77, and asked him what it was. ‘Detective Hill responded:

1 The volume of transcripts for March 7, 8, 9, and 10 of 2011 will be cited herein
as “Pretrial RP.” The volume of transcripts for closing arguments will be cited as 3/23/11
RP. All other volumes will be cited according to the volume number on the cover (€.g.
«1 RP” for volume I).



This is a piece of photo paper that has six separate images
on it. Each one of the images is from a different robbery
that had occurred. Each one of them shows the defendant,
Mr. Parkins, facing forward at the camera, so he’s looking
at the camera.

5 RP 713. Mr. Parkins objected. The court sustained the objection. 5 RP
713. Mr. Parkins moved for a mlstnal on the basis that the detective
invaded the provmce of the jury. SRP 716 He noted that a jury
instruction could not cure the problem because “I don’t think you can
unring a bell and I think all the instruction Wouid do would be to
exacerbate the problem _eyen worse.” 5 RP 716.

When a law enforcement official who, if you will, bears the
prestige of the State, someone that the jury is going to
probably highly respect based on his 28 years or 26 years
of training or experience, they’re going to accept what he
said and that’s not his function, that’s their function. He’s
invaded their function and I think the only reasonable
remedy is a mistrial.

5 RP 716-17. The prosecutor ’afgued'that she did not deliberately elicit
this response, but Mr. Parkins noted that the statement was before the jury
regardless. 5 RP 717: He further explained:

[T]he problem is that [Detective Hill] didn’t even qualify it
by saying in my opinion this is a person who has

- substantial similarities and features. There was absolutely
no qualification. It was just flat out, these are pictures of
Mr. Parkins, and yoii can’t unring that. There’s no limiting
instruction that will unring that.



' 5RP 717-18. “In all due respect, I just think in order for the system to
work properly this .Court has tt)-'-'declare a mistrial.” S RP 718.

The court agreed tne".s'ta't‘ement was improper but said, “This jury
knows thé Stette.believ‘evs. that’ s Mr Parkins in the video. There’s no doubt
about that, that’s why they brought the charges.” 5 RP 719.

Mr. Parkins pointed out that identity was the main issue in the
case, and it was one for the jury. He re_iterated, “we’re not saying
[Detective Hill] deliberately did it but that doesn’t change \Athat happened
and it can’t be cured b}t an instruction.” 5 RP 729.

The court recognized that Mr. Parkins had no opportunity to object
prior to the statement, and that the statement was inadmissible and should
not have been made. 5 RP 731-32. But the court ruled the error was not
“sufficiently _'s'igniﬁcént"to Warrant amistrial.” 5 RP at 733. The court
instead gave a limiting instruction. 5 RP 738.

When.‘the court instructed the jury, the “to convict” instructions it
provided for second-degree fo’Bberjr were exactly the same for counts one,
two and three. CP 92, 98, 101° All three told the jury it had to find Mr.
| Parkins cmnmitted robbefy on October 25, 2007. The counts were not

distinguished based on"victim,:""locattion, or any other alleged fact.
Similarly, the ‘“tcl) convict” instructions for counts four and six both

included a date of Octot)ei 26, 2007, and did not specify victims or



locations. CP 93,.2;1 02. There §vas no instruction explaining to the jury
that it had to agree unanimously on a separate and distinct act for each
count. CP 77-113. | |

During rebuttalic'l_;)sing:érgument the prosecutor told the jurors that
if they thought they had féasonéblé doubt they had to “explain and
articulate” the reason to their fellow jurors. 3/23/11 RP 77. The trial court
ovéﬁuled Mr. Parkins’ tirﬁély 6i)j ection to the comment, stating, “If you
can’t explain the reason I dori’f know Where we go with that soI’'m ata
loss.” 3/23/11 RP 79. |

The jury cpnvicted Mr._ i’arkins of two counts of first-degree
robbery, five coun.t's‘ of s;econd'-"degree robbery, and one count of
attempting to elude a police vehicle: CP 203-04.

Mr. P’arkins' mqvéd for_ a:‘new trial oﬁ several bases, including the
prosvecu'tor’s miscdnducf, the féét'that some of the witnesses saw Mr.

| Parkins in shackles pﬂdr 0 ‘tééti:fying, and Detective Hill’s improper

statement that Mr. Parkins Wa‘é"ihe perpetrator of the six robberies shown
on surveillance videos. Mr. Parkins noted:

[N]one of the IShysical evidence submitted to the jury in the

form of pictures and videos ever clearly showed a face for

purposes of absolute identification. When coupling that

obscuring of the face with the various height and weight

descriptions — anywhere from 5°8” to 6°2”, and anywhere
from 160Ibs to 2501bs. — it can hardly be fair to characterize
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the identification of evidence of the defendant herein to be
overwhelming.

CP 151. Mr. Parkhts also‘fe.rhihded the court that one of the eyewitnesses
who identified Mr. Pai'kihs m ceurt- had also identified another individual
as the robber with 70% certaihty on the day of the event. CP 151.

Mr. Parkins’ attorney submitted an affidavit stating that during
post-trial interviews “the jury made it extremely clear that they were very
favorably impressed with Detective Hill.” CP 131, 155. He argued Mr.
Parkins could not receive a fair trial after the jury heard “Detective Hill, a
man they obvmusly highly respected utter the phrase that the person
looking into the camera in these 6 photos was the defendant, Kleth
Parkins.” CP 155. The court demed the motion for a new trial. CP 199.

At sentencmg, the State ‘submitted certified copies of Mr. Parkins’
prior convictions, and requested imposition a life sentence without the
possibility of paroie‘ under th‘e' i’ersistent ‘Offender Accountability Act
(“POAA”’). CP 167-94; 7 RP 968-69. The prosecutor expressed some
mngiVings about the mandatory sentence, stating, “we had several weeks
of triel in this case and Mr: Parkins presented himself as a very respectful
and pleasant person and it is a shame that vste come to this portion,
especially considering I belietfe"he’s cleaned up his life and gotten off

drugs.” 7 RP 968.
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Mr. Parkins objected to the court’s use of his prior convictions to
impose a life sentence, and requested sentencing within the standard
range. 7 RP 971. The court denied the request, found by a preponderance
of the evidence that the Statebhad proved the prior convictions, and
sentenced Mr. Parkins to life without the possibility of parole. 7 RP 972-
73.

Additional pertinent facts are set forth in the relevant argument
sections below.

D. ARGUMENT
1. This Court should reVersé the robbery convictions
because Mr. Parkins was deprived of his right to a fair
jury trial when the lead detective testified that images
' captured from video surveillance showed Kieth Parkins
- committing the crimes.

Detective Hill testified that images from six different surveillance
videos each showed Kieth Parkins committing the robberies at issue. The
statement invaded the province of the factfinder and violated M. Parkins’
constitutional right to a trial by Jury Although the court properly
sustained Mr. Parkins’ obj ection and issued a curative instruction, it
denied his motion for a mistrial and post-conviction motion for a new trial.

This court should reverse because this serious, prejudicial violation could

not be cured by an iﬁétmq’tiéh"'@d deprived Mr. Parkins of a fair trial.
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'a. The detective’s testimony that Kieth Parkins
committed six robberies invaded the province of the

jury and violated Mr. Parkins’ constitutional right to
atrial by jury.

| The state and federal eonstitutions guarantee the right to trial by
jury. U.S. Constt amend VL Qenst. art. I, §§ 21, 22. “The right to have
factual questions decid.edvby tﬁe jury is crucial to the right to trial by jury.”
State v. Montgomery, 165 Wn.2d 577, 590, 183 P.3d 267 (2008).

- Because it is the jury’s role to decide factual questions, witnesses
may not express opinions as to the guilt of the defendant in criminal trials.
Id. at 591. Witnesses “may not testify as to the guilt of defendants, either
directly or by 1nference ? State V. Olmedo, 112 Wn. App 525, 530, 49
P.3d 960 (2002) Such testlmony 1nvades the provmce of the j Jury and
violates the. defendant ] constltutlonal right to a trial by jury. Id. at 533.

In this case, Detective Hill violated Mr. Parkins® constitutional
rightto a trial by jury'";bi teétifying to his opinion regarding exhibit 77:
This is a i)iece of photo paper that has six separate images
~onit. Each one of the images is from a different
robbery that had occurred. Each one of them shows the
defendant, Mr. Parkins, facing forward at the camera, 50

he’s looking at the camera.

5 RP 713 (emphases added).
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'b. Because the violation was serious and incurable by
an instruction, a new trial is required.

The trial court fééognizéd that the detective’s testimony was
improper and instructed the jury to disregard it. However, as Mr. Parkins
explained, the detective’s testifnony regarding his guilt was a “bell that
could not be unrung.” The statement was a serious violation of Mr.
Parkins’ right to a fair jury trial and was extremely prejudicial because
identity was the main issue in the case and the jury had a high level of
respect for the detective who identified Mr. Parkins as the perpetrator.

Courts evaluate__thrée factors to determine whether an error
warrants a new trial: (1) the sjeiiousness 6f the error; (2) whether the
improper statement wascumulatlve of evidence properly admitted; and (3)

whether the error could be cured by an instruction. State v. Perez-Valdez,

172 Wn.2d 808, 856, 265 P.3d 853 (2011). This Court reviews the denial
of a motion for mistrial for an ':z:tbﬁse of discretion. Id. at 858.. |
‘The trial court aBﬁsed its discretion in denying the motions for a
mistrial' and for a né’W ttial. The error was extremely serious, was not
cumulative, and was too preju&ibial to be curable by an instruction.
First, there can'be 1o question that the error was serious. See
Perez-Valdez, 172 Wn.2d at 858 (finding “serious” irregularity where

social worker vouched for yigﬁﬁns’ credibility). As explained above, it is
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- well-settled that a witness violates the defendant’s constitutional right to a
jury trial by testifying to the defendant’s guilt, even indirectly. Here, the
testimony was direct. The .errqr':was orders of magnitude more serious

than in other cases because the detective told the jury Mr. Parkins was the

one shown in six different videos, committing six strike offenses.

Compare Olmedo, 112 Wn.‘tAiop. at 529 (reversing conviction for

* unlawful storage of anhydrouS" ammonia where crop advisor testified he
did not believe the propane tanks at issue were approved for storage of the
compoﬁnd). |
‘S306Iid, the statemcnt was not merel& cumulative. The detective

was the only witness who told the jury Mr. Parkins was guilty of all six
robberieé captured on video. '(")”'fhéfwise the identification testimony as to
each separate crime varied gféétly. ‘The victims of some robberies
described the ﬁérpetrator:as only 5’8", while the victims of other robberies
described the pefpetratdr‘ a's~5i-’: 117, énd the victims of another robbery
described the perpetrator as 627, 1 RP 11, 82; 2 RP 196; 3 RP 364, 410.
The victims of some"robbérié.é described the perpetrator as clean-shaven,
while the victims of other robbeéries ‘described the perpetrator as having a

gray or “light blond” beard, while yet another described the pérpetrator as
having a red beard. 2 RP 228,244, 289,'343. Although some witnesses

identified Mr. Parkins as the perpetrator in court, the victims of some
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 robberies did not. 1 RP 19,78; 2 RP 204, 293; 3 RP 369, 304, 412. And
the victim of at least one rohhery could hot identify anyone as the
perpetrator e1ther ina montage or at trial. 1 RP 72-83. Yet Detective Hill
told the jury the perpetrator Was the same for all six robberies, and that it
was Mr. Parkins. |

Third, the error coul'd’ riot be cured by an instruction. Improper
testimony regardihg a defendahi’s guilt is particularly prejudicial if uttered
by a law enforcement obfﬁcer, because an officer’s statement carries an

“aura of reliability.” Montgomegy' , 163 Wn.2d. at 595 (quoting State V.

De_me_ly., 144 Wn.2d 753, '765, 30P.3d 1278 (2001)). Indeed, this jury
| told Mr. Parkins® attorney pd"st-trial that they had a great deal of respect
for Detectwe Hill. cp 131 15 5. Such respect is not improper, but it
means the testimony is all the more preJud1c1a1
| ‘The State argued, ahd the trial court agreed, that “[t]his jury knows
the Siaté believes that’s -Mr. Parkins in the video. There’s no doubt about
‘that, that’s izvhy they bioiighf fh"e charges.” -5 RP 719. But our supreme
court has rejected such reasoning;
The Siate argues the officers’ opinions added nothing new
because the jury already knows the defendant was arrested
because the officers believed he was guilty. We believe -

this unavoidable state of affairs does not Just1fy allowing
explicit opinions on [guilt].
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- Montgomery, 163 Wn.2d at 595. Furthermore, the fact that jurors tend to
give more weight to police testimony is particularly problematic when
police testify that the defehcieirii'fis guilty, because “police officers’
opinions on guilt have I_OW ‘pidﬁétive value.” Id. “[TTheir area of
expertise is in deienniriiii'g When an arrest is justified, not in determining
When there is guilt beyondva' reasbnable doubt.” Id.

The Supreme Céliﬁ’S: d:ecisionrml is instructive. State v. Reed,
1’02 Wn.2d 140, 684 P.2d 699 (1984). There, in addition to making
improper emotional appeals, the prosecutor called the defendant a liar
- during closing argumerit and expressed his opinion regarding the
defendant’s guilt, Stétirig’, ;‘Hé";g a cold murder two. It’s cold. There is no
question about'murdérb tiifb.” I_d at 144. The trial court sustained the
defendant’s objection and struck the imprbper comments, but the Supreme

Court held a new frial was required anyway because of the prejudice

caused by the comr'riént's;'ﬂ’lj.' af 144, 146; see also State v. Holmes, 122
Wh. App. 438, 446, 93 P.3d ‘2’1'2' (2(_)64) (reversing for improper comment
by detéctive be_cau‘se even thi)ugh there is “a possibility thata ciirative- :
instruction can mitigate the taiiii, the bell is hard to unring”). Tlie same is
true here. |

The testimony in this case was vespecially prejudicial because

Detective Hill told the jury 1ot ‘only that Mr. Parkins was guilty, but that
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~ he was guilty of all six ro’b_beri‘es shown in the surveillance Yideos. The
jury acquitted Mr. Parkins of one of the two robberies for which there was
no surveillance video. It may Well_ have acquitted him on additional
counts if Detective Hill had no't‘told them Mr. Parkins was the person
committing those crimes. |

For instance, Aischa Bartleson, the victim of the Divine’s Gas
Station robbery, testified that the perpetrator of that robbery was only 5°8”
or 5°9”. 1 RP 82. She did not identify Mr. Parkins as the perpetrator,
either in court or in a montage. 1 RP 78. The State introduced the
surveilianée video as an exhibit, but the robber Wore adark cap and a
nylon over his face. 1 RP 76, 78. '

As to robbery of the Zip 'Tripv"on North Hamilton, victim Melody
Roper selected two differ_ent people from the photographic montage, and
séid she was only 70-75% suré that Mr. Parkins was the perpetrator. 2 RP
205. She also said that unlike Mr. Parkins, the person who robbed her
store had a red beard. 2 RP 228.

Jason Beagle said that the person who robbed his Zip Trip store on
Wellesley and Moﬁrbe was only 25-3>5 years old and had no facial hair. 2
RP 244, 250. At the time of that robbery, Mr. Parkins was almost 39 years
old and had a “scruffy beard.” CP 203; 3 RP 523.; Mr. Beagie‘ did not

identify Mr. Parkins as the perb'etrator in court, and said he chose the
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* person in the montage who he "thought “could have been” the robber. 3 RP-
249. - | .v

When the victim of the 'ﬂollywood Video robbery, Lani Arquero, |
saw the photographic montage; she said that two of the people had “eyes
similar to the suspect,” but “I 't‘e?ally‘ can’t pick out anyone who is the :
suspect.” 2 RP 295. -

The various eyeﬁmesees of the Weill Street Diner robbery (count

seven) also provided different descriptioﬁs of the robber. Although Jessica

Walton identified Mr. Parkins ae the perpetrator, Clifton Hardee, Diana
Hardee, and Dawn Rayburn did not. 2 RP 335, 344; 3 RP 369, 385.
Chfton Hardee descrlbed the perpetrator as 6°2” with hght blond facial
hair. 2 RP 343 Dawn Rayburn said the robber was 5°10”. 3 RP 382.
Justin Patchin said he was 70%‘ sure a person in a photomontage who was
not Mr. Parkins was the robber 3 RP 459 60

In light of the above, the jury may Well have acquitted Mr. Parkins
on Seme or allof these counts absent Detective Hill’s improper and
prejudicial testimony. Accordingly, the trial court abused its discretion in
ruling that Detective Hi‘ll"s testimony that Mr. Parkins was the person who
committed the six fobberies was not “sufficiently significant to warrant a
mistriel.” 5 RP at 733. The testimony was a serious violation of Mr.

Parkins’ right to a fair trial byJury, and was extraordinarily prejudicial.
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" This Court should reverse all of the rbbbery convictions and remand for a

new trial.

2. This Court should reverse the robbery convictions
because the prosecutor violated Mr. Parkins’ right to
due process by telling the jurors they had to “explain
and articulate” a reason in order to acquit.

a. The ‘pfosecuvtor. mischaracterized the reasonable
doubt standard but the trial court overruled Mr.
Parkins’ timely objection.

During rebuttal closing atgliment, ‘tvhe pi’osecutor said, “The
concépt of reasonable doubt, it is not beyond all doubt. It is beyond a
réasonable doubt and it should be a reason that you can explain and
arficulate .to your fellow jurors"':.'f:l Areason....” 3/23/11 RP 77. At this
point Mr: Parkins obj ected | He "noted that Division Two of this Court had
heid ithat such argumen“c- éoﬁsﬁﬁited prosecutorial ﬁﬁsconduct. 3/23/11 RP
77-78. He aleﬁéd the court thatthe pfoseéﬁtor had put up a PowerPoint
slide with the same 1mproper ;;iéséage. 3/23/ 11 RP 78. He reiterated that
that this Court had héld, “the _-jq;ors can have reasonable doubt for any
reason, they don’t have to name a specific reéson.” 3/23/11 RP 78.

The prosecutor claimed ’the}argument was proper, and mentioned
that she learned it at somie sort of prosecutors’ school. 3/23/11 RP 78.
The court overruled Mr. Parkins’ objection, stating, “If you can’t explain

the reason I don’t know Whéré we go with that so I'm at a loss.” 3/23/11
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- RP 79. The court subsequently denied a motion for a new trial on this

basis. 7 RP 963-65; CP 199. - -

b. The prosecutor’s argument constitutes flagrant
“misconduct and violates due process.

Every prosecutor is a quasi-judicial officer, charged with the duty

of ensuring that an accused receives a fair trial. State v. Monday, 171

Wn.2d 667, 676, 257 P.3d 551 (2011) . It is misconduct for a prosecutor
to suggest a shift in the burden of proof during a criminal trial. State v.
Cleveland, 58 Wn. App. 634, 648, 7§4 P.2d 547 (1990) (holding
prosecutor committed misconduct by stating ciefense attorney “would not
have overlookéd any oppori:unity to présent adm_issible, helpful
evidence™). “The principle that there is a presumption of innocence in
failor of the accused is the undoubted law, axiomatic and elementary, and

its enforcement lies at the foundation of the administration of our criminal

| law.” Coffin v. United States;’ 156 U.S. 432, 453,15 S.Ct. 394 (1895). To
OVerc;)me fhis présump'ti(')'r'i,'thé’ State must prove every element of the
charged offense Beyond a'reéSohablé doubt. Inre Winship, 397 U.S. 358,
364,90 S.Ct. 1068, 25 L.Ed.2d 368 (1970).

- A prosecutor cominits 'ﬂégrant misconduct by telling jurors that in
order to acquit they have to “be'able to explain or specify areason for

their doubt.” State v. Evans; 163 Wn. App. 635, 645,260 P.3d 934
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B (2011); accord State v. Johnson, 158 Wn. App. 677, 684-86, 243 P.3d 936

(2010), review denied 249 P.3d 1029 (2011); State v. Venegas, 155 Wn.
App. 507, 524-25, 228 P.3d 81 3 (2010), review denied 245 P.3d 226.

The jury need not engage in any such thought process. By

implying that the jury had to find a reason in order to find

the defendant not guilty, the prosecutor made it seem as

though the jury had to find the defendant guilty unless it

could come up with a reason not to. Because we begin

- with a presumption of innocence, this implication that the

jury had an initial affirmative duty to convict was improper.
Venegas, 155 Wn. App. at 524. The argument “subvert[s] the
presumption of innocence” and shifts the burden of proof by implying

“that the defendant bore the burden of providing a reason for the jury not

to convict him.” Johnson, 158 Wn. App. at 684.

‘Here, as 'in"EVans;:'Veﬁégas. and Johnson, the prosecutor
committed misconduct ari_’djv‘ié')‘iated Mr. Parkins’ right to due process by
telling the jurors they had to “éxplain and articulate” a reason if they
- thought there Waé teasonable dqubt as to Mr. Parkins’ guilt. Furthermore,
the prosecutor exak;erﬁa;ced tléélp:oblem by purporting to accept the burden
of proof just before sl'ﬁfting’ the burden and undermining the presumption
of innocence. The proseCutof :Said; “The State has the burden of proof and
we accept that burden of proof.” 3/23/11 RP 77. But shortly thereafter,._
she engaged in the misconduct described above. As in Evans, the

prosecutor here “cleverly miiiéci.requests for the jury to hold me to the
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" burden of proof exactly with subtle twists of the jury’s role and the State’s

burden of proof.” Evans, 163 Wn. App. at 646. As in Evans, the

prosecutor’s conduct here “overstepped the bounds of ethical advocacy.”

Id.

¢. The prosecutorial misconduct prejudiced Mr.
Parkins, requiring reversal of the robbery
convictions. .

Because the prosecutor violated Mr. Parkins’ constitutional right to
due process, the State must bear the burden of proving beyond a

reasonable doubt the error did not contribute to the verdict obtained. State

v. Fiallo-Lopez, 78 Wn. App. 717, 729, 899 P.2d 1294 (1995). Asto the

fébbery convictioﬁé, fhe S”ta:te‘ cannot méet its burden. As explaiﬁed
abové, fhe eyewhitnessvdésc‘:r.ipti‘c.ms of »ihe fobber varied significantly in
termé of height, weigﬂf, andhalr célor. Several witnesses chose other
péople' as possible ﬁerpgtrator§ When‘ presented with a montage of
suspe;:ts. Given the cpqﬂilétiﬁg;:evidenée on identity, the State caﬁnOt '
show its misconducsf- was harmless o |

The prejudice was-c’:or'hf)ounded by the trial court’s refusal to-
sustain Mr. Parkins® objection.” The court’s endorsement of the
prosecutor’s statement that the jurors should “explain and articulate” a
reason for acQuittal placed th¢ :aﬁthofity of law behind the misstatement.

The case therefore stands i_n:'c'o‘r'itrast to Warren, in which the trial court
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* sustained an objection and provided a curative instruction. State v.
Warren, 165 Wn.2d 17, .28;.195 P.3d 940 (2008).

The prosecutor in Warren had told the jury that the beyond-a-

reasonable-doubt standard does:not mean you give the defendant the
benefit of the doubf. Id. at 27.  The Supreme Court held the comment
constituted flagrant misconducf that undermined the constitutional right to
the presumption of innocence and proof beyond a reasonable doubt. 1d.
The court affirmed only because the trial court “interrupted the
prosecufor’s argument to give a correct and thorough curative instruction.”
Id. at 28. But here, the court did not interrupt to give a curative
instruction. Indeed, 'the'cc’)l'zlr't".é'éemecvi surprised when Mr. Parkins’
attorney interruptéd in ofdér':;'ft); obj éct. Thus, unlike in Warren, the
prejudice was not cured by the trial court and reversal is required. See
@ Evans, 163 Wn. App. at 646-46 (reversing even though no objection
below where pfbsécufdr *‘,eé’sénﬁally told jurors that they had to be able to
explain or specify a reason fo’f their doubt”); Johnson, 158 Wn. App. at

686 (same).

3. The evidence faken friim Myr. Parkins’ car should have
been suppressed because it was obtained pursuant to an
unconstitutional seizure.

Asaresult of a Térr'yv étop, police obtained numerous pieces of

evidence from Mr. Parkins’ car, including cash, cigarettes, a beanie hat
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- with pantyhose inside it,v a pair bf paﬁtthse with a leg ‘cut off, a pair of
gloves, and a CO; cartridge. 5 RP 684-704. Mr. Parkins moved to
suppiess th¢ eviden}:é, butthetrlal court denied the motion. CP 23-36;
Pretrial RP 20-71. This Coﬁ;‘f‘fvshould reverse because the police officer
who stopped Mr. Parkins did not present specific articulable facts

| sufficient to create reasonable éuspicion_to subport the stop as reduired

under the Fourth Amendment and article I, section 7.

a. Under both the state and federal constitutions, the
Terry stop is an exception to the warrant

requirement, and as such must be jealously and
carefully drawn.

Article I, section 7_,_(_;f -ﬁhe Washington Constitution prohibits
government invasion of private affairs absent authority of law. Const. art.
I, § 7. The Fourth Amendment__ i)rohibits unreasonable searches and
seizures. U._S-. Const: amend IV

| Underbboth the federal and state constitutions, warrantless searches
and seizures are unreasonable per se unless an exception applies. State v.

" Loewen, 97 Wn.2d 562, 565, 647 P.2d 489 (1982); State v. Lennon, 94

Wn. App. 573, 579, 976 P.2d 121 (1999). One narrow exception to the
warrant requiremerit 1s the‘ Te‘r';yv' stop'. See Terry v. Ohio, 392 U.S. 1, 21,
20 L.Ed.2d 889, 88 S.Ct. 1868 (1968). Under Terry, an officer may

briefly detain a person'if the officer harbors a reasonable suspicion, based
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- on specific articulable facts, théf. the individual is engaging in criminal
activity. Id. |

As an exception to t.he”}'z‘yarrant requirement, the Lem stop must be
narrowly ¢onstrued_qnd “jgaloéély and carefully drawn.” State v.
Martinez; 135 Wn. Apﬁ. Vlv’}'4,i79, 143 P.3d 855 (2006). When the
“reasonable suspicion” standard is not strictly enforced, the exception
swallows the rule and “the risk 6f arbitrary and abusive police practices

exceeds tolerable limits.” Brown v. Texas, 443 U.S. 47, 52, 99 S.Ct.

2637, 61 L.Ed.2d 357 (1979).

The Terry exception must be limited to those situations in which
there is a “substai_fcial pbséibility” that a crime has been committed and
that the individual detéined.is the offender. Martinez, 135 Wn. App. at

180; 4 Wayne R. LaFave, Search and Seizure § 9.5(b) at 489 (4™ ed.

2004). “[A]hunch does not rise to'the level of a reasonable, articulable

suspicion.” State v. O’Cain, 1‘0.8. Wn. App. 542, 548, 31 P.3d 733 (2001);

~ “Innocuous facts do niot justify’a stop.” Martinez, 135 Wi. App. at 180;

State v. Armenta, 134 Wn.2d 1,13, 948 P.2d 1280 (1997).

The Terry exception is more narrowly construed under our state

constitution than under the Fourth Amendment. See State v. Gatewood,

163 Wn.2d 534, 539, 182 P.3d426 (2008). The State bears the burden of

proving the legality of a warrantless seizure by clear and convincing
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- evidence. State v. Garvin, 166 Wn.2d 242, 250, 207 P.3d 1266 (2009).
An appellate court reviews.the constitutionality of a warrantless stop de

novo. Martinez, 135 Wn. App. at 179. .

b. Where a Terry stop is based on an informant’s tip,
the State must prove the informant and 1nf0rmat10n
provided are religble. ' ’

Although the Terry caseb involved a stop based on the personal
observations of police officers, in some circumstances an informant’s tip

may create the required reasonable suspicion. Adams v. Williams, 407

U.S. 143, 146-47, 32 L.Ed.2d 612, 92 S.Ct. 1921' (1972). This occurs only
- if the tip exhibits sufﬁciént i'ridiéia of reliéﬁility Alabama v. White, 496
U.S. 325, 326-27 110 S Ct 2412 110 L.Ed 2d 301 (1990); State v. Sieler,
95 Wn. 2d 43 47 621 P. 2d 1272 (1980). Under our state constltutlon
“indicia of reliability” ‘means: (1) knowledge that the source of the
1nformat1on is rehable and (2) d sufﬁ01ent factual basis for the mformant’s
tip or corroboratlon by 1ndependent bohce observation. State v. Jones, 85
Wn. App. 797, 799-800, 934 P.2d 1224 (1997) (citing Sieler, 95 Wn.2d at
47-49). In other wo;ds, ﬁnder article I, section 7, the State must prove that
both “(1) the informant is reliable, and (2) the informant’s tip is reliable.”
State v. Hart, 66 Wn. App. 1, .8,';:830 P.2d 696 (1992) (citing Sieler, 95 |

Wn.2d at 48) (emphases in original).
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¢. The Terry stop was unconstitutional because there
was no evidence that either the informant or the tip
was reliable and the fact that Mr. Parkins was
driving a “white boxy pickup” is insufficient to
create reasonable suspicion of criminal activity.

Officer Buchmann testified that as he was driving toward the

FairCo MiniMart to respond to acall reporting a robbery, he turned
around because he saw a “white boxy pickup” driving the other direction.
Pretrial RP 31. Atroll call that morning, he and his colleagues had been
told that a man who drove sﬁch a vehicle was suspected in a string of
robberies. Pretrial RP 62. This information alone, of course, would not
have been sufficient to seize Mr. Parkins. Officer Buchmann did not
know the make, moglé;l; q;li‘_éei_iée plate of the car suspected in thé
robberies ~ onlythatlt was ‘;ééjz't)lder boxy style white pickup.” Pretrial
RP4S, G |
Officer Buchmanﬁ"tCSEiﬁed that he also stopped Mr. Parkins’ car
because diép’atéh had"ihfoi’rﬁéd him that the FairCo robber was a white
male with a scruffy beard ;v've'afi'ng a green shirt, and Mr. Parkins matched
that 'deScfiptipn. Pre£rial RP 30:31, 59. But the State presented no -
vevidencev whatsoever regarding who provided this information, whether
 that person was reliable, or the basis of fhe information provided to
dispatch. Preéumably the information was obtained from a 911 call, but

no 911 call was offérqd dunng the CrR 3.6 hearing. Absent any evidence
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~ of the identity of the informant, his or her reliability, and the basis for the
information, the State did not prove the tip had sufficient indicia of
reliability to support the stop. . -

This Court has reversed in several cases with similar facts. In
Walker, a police dispatcher ;qurted two individuals going door-to-door
asking for people who did not live in the area. - State v. Walker, 66 Wn.
App. 622, 624, 834 P.2d 41 (1992). The dispatcher described the race, |
gender, and clothing of the suspects. Id. When a police officer responded
to the area, he saw someone who matched the description provided by
dispatch. That person appeared nervous when he saw the officer. The
officer asked the man some questions, ffisked him, and found stolen
jewelry later used to convict the man of burglary. Id. at 624-25.

This Court reversed the conviction because the seizure was
unconstitutional, The court noted that “dispatch did not identify the
informant,” id. at 625, and d.ié'_lfhot indicate the basis of the informant’s .
information. lgi at 628. Furthermore, “[t]he only corroborative
observation made By the officer was that the defendant appeared startled
when he saw the officer'and attémpted to evade him by turning onto a
deadend street.” 1d. at 629,

Given the informant’s unknown trustworthiness, the

absence of observations corroborating the tip, and the
vagueness of the tip itself, we hold that the informant’s tip
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lacked sufficient indicia of réliability to provide the police
with the requisite reasonable suspicion to justify the
investigatory stop.

This Court similarly reversed for an unconstitutional seizure in

State v. Vandover, 63 Wn App.. 754, 822 P.2d 784 (1992). There, officers

responded to a radio fepqrt that “a man in a gold colored Maverick was
brandishing a sawed-off shotgﬁn” in front of a restaurant. Id. at 755. The
report was based on an anonymous telephone tip. Id. When officers
respbnded to the scene, they saw a man getting jnto a similar car, which
they followéd and eveﬁmaiiy sfopped. The police found a shotgun in the
car, in addition to 1\3 gramsof '?:Qcaine. Id. at 756. The defendant was
convicted of ﬁbsséséibr‘i with iﬁ‘gent to deliver, but this Court reversed.
This Court noted, “The record is completely devoid of any evidence as to
what the basis of the anon};Iﬁoiis tipster’s knowledge was, nor does it
contain any evidence showmg that this basis was otherwise reliable.” Id. -
at 759-60. Furthefmore, “[t]heﬁ police officers made no corroborative
observations pointing to the existence of criminal activity.” Id. at 760.
Thus, the investigatory stop 'Waé unréasonable, and the evidence should
‘have been suppressed. Id.

Here, as in Walker and Vandover, no evidence was presented

regarding the identity of the informant, his or her reliability, or the basis of
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~ the tip. Also as in these cases, the police-officer observed only innocuous
facts, not criminal activity. Accordingly, as in Walker and Vandover, this
Court should reverse and remand for suppression of the evidence.

The State -argued,‘.that even if the above facts did not justify the
seizure, the seizure was justifieq by Mr. Parkins’ attempt to elude the
officer. But the attempt to telu;_}l@ occurred after the officer had already
effected a seizure by activating his lights and sirens. State v. Young, 135
Wn.2d 498, 505-10, 957 P.2d 681 (1998) (rejecting federal rule that
seizure does not occur until suspect submits to show of aufhority); Cf.
State v. Patton, 167 Wn.2d 379, 387, 219 P;3d 651 (2009) (arrest occurred
when officer told suspect he Was under arrest, even though suspect
subsequently fled and was not physically detained until later). A seizure

must be justified at its inception, not by post hoc actions. State v.

Hopkins, 128 Wii: App. §55, 865, 117 P.3d 377 (2005).

In sum, Officer Buchmann’s seizure of Mr. Parkins was
unconstitutional becatise it was not based on reasonable suspicion <;f -
criminal actiﬁty; This Court should reverse all of the robbery convictions

and remand for suppreSsit;n‘ of the evidence obtained from Mr. Parkins’

car.

2 For the same reason, neither the plain-view exception nor the subsequent
warrant can cure the unconstitutional intrusion.



4. The State presented insufficient evidence to support the
convictions on counts two and four.

a. Due process requires the State to prove each
element of the offense charged beyond a reasonable
doubt.

The State bears the burden of proving each element of the crime

charged beyond a reasonable doubt Apprendi v. New Jersey, 530 U.S.

466, 490, 120 S.Ct. 2348, 147 L Ed 2d 435 (2000); Winship, 397 U.S. at
364. A criminal defendant’s fundamental right to due process is violated

when a conviction is based upon insufficient evidence. Id.; U.S. Const.

amend. XIV; Const. alt._I, §‘3; Citv of Seattle v. Slack, 113 Wn.2d 850,

859, 784 P. 2d 494 ( 1989) ‘On appellate rev1ew evidence is sufficient to
support a conv1ct10n only 1f “after v1ew1ng the evidence in the light most
favorable to thg prosebpition’,’- any rational trier of fact could have found the
essential elements 6f the crime beyond a reasonable doubt.” Jackson v.
Egl@, 443 U.S. 307, 318,"95‘;S.Ct. 628, 61 L.Ed.2d 560 (1970); State v.
@, 94 Wn.2d 216, 221, 616 P.2d 628 (1980).

“The feasoné-l:{lé-doubtﬁstaﬁdard is indispensable, for it impresses
on the trier of fact the neCéssiﬁr ‘of reaching a subjective state of certitude

on the facts in issue.” State v. DeVries, 149 Wn.2d 842, 849, 72 P.3d 748

(2003) (internal citations ofhitted). “[T]t is critical that our criminal law not
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~ be diluted by a standard of proof that leaves the public to wonder whether

innocent persons are being condemned.” Id.

b. The State failed to prove Mr. Parking committed
robbery as charged in counts two and four.

M. Parkins waé'éoh%/ié%éd of second-degree robbery in count two
for the robbery of Divine’s Gas Station and Convenience Store. CP 10-21,
204. He was éonvicted of secénd-degreé robbery in count four for the
robbery of the Zip Trip on Wellesley and Monroe. CP 21, 204.
Insufficient evidence supports these convictions.

Mr. Parkins does not deny that the State presented sufficient
evidence that someone_robb.edﬁthese stores. However, the State failed to
prove Mr. Parkiné waﬁs.th‘é peljpétrator. “It is.axiomatic in criminal triais
that the prosecﬁtion beérs the Burdén of esfablishing beyond a reasonablé
doubt the 1dent1ty of the acéused as the person who committed the
offense » State V. H111 83 Wn 2d 558, 560, 520 P.2d 618 (1974).

Asto count two, Alscha Bartleson testlﬁed that she was the victim
of a robbery when she Was'Wc;‘fking at Divine’s. 1 RP 72-75. However,
she could not identify the perpétrator. She said, “he had a dark cap and
nylon over his face, darkSWeatéhirt and gloves. And so I didn’t see what
he looked like.” 1 RP 76. She said she would ndt be able to recognize the

robber if she ever saw h1maga1n 1'RP 78.
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As to count four, J as‘onyBeagle said that the person who robbed his
Zip Trip store on Wellesley‘and Monroe was only 25-35 years old and had
no facial hair. 2 RP 244, 250. At the time of that robbery, Mr. Parkins
was almost 39 years old and had a “scruffy beard.” CP 203; 3 RP 523.
Mr. Beagle did not identify Mr. Parkins as the perpetrator in court, and
said he chose the person in the montage who he thought “could have
been” the robber. 3 RP 249,

Although surveillance videos were admitted as exhibits for both
counts, they were grainy and the robber was wearing a disguise. 1 RP 76,
80; 2 RP 246-47, 3/23/ 11 RP 8.3, The State failed to present sufficient
evidence to prove Mr. Parkins committed robbery as charged in counts
two and four. ‘ |

c. The remedy 1s fé;/crsél ahd dismissal with
prejudﬁic.e.. L .

In the absence of evidence from WhiCh a rational trier of fact could
find beyond a reasonable doubt Mr. Parkins committed the offense for
which he was convi@:téd’,"fhe judgment méy not stand. State v. Spruell, 57
Wn. App. 383', 389, 788 P.2d 21 (1990). The Double Jeopardy Clause of
the Fifth Amendment to the United States Constitution prohibits a second

prosecution for the same offense after a reversal for lack of sufficient

evidence. State v. Hardesty, 129 Wn.2d 303, 309, 915 P.2d 1080 (1996)
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" (citing North Carolina v. Pearcé 395 U.S. 711, 717, 89 S.Ct. 2072, 2076,

23 L.Ed.2d 656 (1969)) The appropnate remedy for the failure of proof is

dlsmlssal of the conv1ct10ns on counts two and four.

5. The jul;y ins.trlict‘i(»)n.s. ;fiolaied Mr. Parkins’ Fifth

Amendment right to be free from double jeopardy

because they allowed the jury to convict Mr. Parkms of

multiple counts for the same act. :

The “to co’nvict” instructions for second-degree robbery were
exactly the same for counts one, two and three. CP 92, 98, 101. All three
told the jury it had a duty to convict if it found Mr. Parkiﬁs committed
robbery on October 25, 2007. The counts were not distinguished based on
victim, location, or any other glleged fact. Similarly, the “to convict”
instructions for cbunt"s fourandsm both included a date of October 26,
2007, and did ndt sbeicifj v1ct1ms or locations. CP 93, 102. There was no |

instruction explaining to the Jury thai it had to agree unanimouslyona
separate and dlstmct act for each count CP 77-113. The erroneous
instructions Vlolated Mr. Parkms Flfth Amendment right to be free from
double jeopardy, requiting feversal of two of the three convictions for

October 25 robberies, and one of the two convictions for October 26

" robberies.
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a. ~To protect the constitutional right to be free from
double jeopardy, a court’s instructions must clearly

inform the jury that each count requires proof of a
different act.

The Fifth Amendment to the United States Constitution provides,
“No person shall ... be subject for the same offense to be twice put in
jeopardy of life or limb....” US Const. amend. V. Similarly, article I,
section 9 of our state constitution states, “No person shall be twice put
in jeopardy for th¢ same offense.” Const. art. I, § 9.

A defendant’s right to be free from double jeopardy is violated if
he is convicted of offenses tha’; ére identi_cal both in fact and in law. State
v. Freeman, 153 Wn2d 765‘, 777, 108 P.3d 753 (2005). The double:
jeopardy clause bars multiplc convictions arising out of the same act even
if concurrent sentencésﬂ'.h"avé be;:n ‘imposevd... State v. Calle, 125 Wn.2d
769, 775, 888 P.2d 155 (1995)."

Because of thé constitutional right to be free from double jeopardy,

a court’s instructions must clearly inform the jury that each crime requires

“proof of a different act, State v. Mutch, 171 Wn.2d 646, 663,254 P.3d

803 (2011) (citing Staté v. Borsheim, 140 Wn. App. 357, 367, 165 P.3d

417 (2007)). Where multiple counts are alleged, the jury must be provided
“sufficiently distinctive ‘to convict’ instructions or an instruction that each

count must be based on a'sepafate and distinct criminal act.” Id. at 662

36



'~ (citing State v. Cérter; 156 Wn :App. 561, 567, 234 P.3d 275 (2010); State
v. Berg, 147 Wn. App 923, '9l'3;4_-35, 198 P.3d 529 (2008)).

A double-jeoﬁérdy violéﬁon is a manifest error affectiﬁg a
constitutional righf which ma}; jbe rafsed for the first time on appeal. RAP

2.5(a)(3); State v. Jackman, 156 Wn.2d 736, 746, 132 P.3d 136 (2006).

This Court reviews challenges to jury instructions de novo. Berg, 147
Wn. App. at 931.

In the absence of proper jury instructions, reversal is required

unless it was “manifestly apparent” that the conviction for each count was

based on a separate act. Mutch, 171 Wn.2d at 664 (emphasis in original).

Review is "‘rigorous” and it will be “a rare circumstance” where the
appellate court should afﬁrm A-déépite deficient jury instructions. Id. at |
664-665.

b. Mr. Parkins’ nght to be free from double jeopardy

was violated because the jury instructions did not
make clear that each count required proof of a

separate act. .

The instructions in this ;:ase were deficient, and it is not manifestly
apparent that the jury convicted Mr. Parkins based on separate acts for
each count. The “to c_;or_wic».t-’._’”j:r.;:structions for second-degree robbery on
counts one, two, and thre,evwc_e‘rAe nearly identical. Each instructed the jury

to convict Mr. Parkins if it found he committed the elements of robbery on
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' October 25, 2007. The iuctructtons did not inform the jury that it had to
find a separate robbery for each count and did not include a.ny
d1st1ngu1sh1ng charactenstlcs hke victim or locatlon

The instruction for count one prov1ded

To convict the defendant of the crime of robbery in the
second degree, under Count I, each of the following
elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about October 25, 2007, the defendant
unlawfully took personal property from the person or in
the presence of another;

(2) That the defendant 1ntended to commit theft of the
property;

(3) That the taking was against that person’s will by the
defendant’s use or threatened use of immediate force,
violence or fear of i 1nJury to that person;

* (4) That force or fear was used by the defendant to obtain -
~ orretain possession of the property or to prevent or
overcome resistance to the taking; and

(5) That any of these acts occurred in the State of

‘ Washmgton '

If you find from the evidence that each of these elements

has been proved beyond ‘a reasonable doubt, then it will be

your duty to return a verdict of guilty. v

On the other hand, if, after weighing all the evidence, you

have a reasonable doubt as to any one of these elements,

then it will be your duty to return a verdict of not guilty.

CP 98 (Instruction 19). ‘Similé.rly, the instruction for count two provided:

To convict the defendant of the lesser crime of robbery in

the second degree, under Count II, each of the following

elements of the cr1me must be proved beyond a reasonable

doubt: '

(1) That on or about October 25, 2007, the defendant
unlawfully took personal property from the person or in
the presence of another '
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(2) That the defendant intended to commit theft of the
property;

(3) That the taking was agalnst that person’s will by the
defendant’s use or threatened use of immediate force,
violence or fear of injury to that person or to that
person’s property;

(4) That force or fear was used by the defendant to obtain
or retain possess1on of the property; and

(5) That any of these acts occurred in the State of
Washington.

If you find from the evidence that each of these elements

has been proved beyond a reasonable doubt, then it will be

your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you

have a reasonable doubt as to any one of these elements,

then it will be your duty to return a verdict of not guilty.

CP 92 (Instruction 13). And the instruction for count three stated:

To convict the defendant of the crime of robbery in the
second degree, under Count ITI, each of the following
elements of the crlme must be proved beyond a reasonable
doubt:

(1) That on or about. October 25, 2007, the defendant
unlawfully took personal property from the person or in
the presence of another;

(2) That the defendant mtended to commit theft of the

~ property;

(3) That the taking was agalnst that person’s will by the
defendant’s use or threatened use of immediate force,
violence or fear of injury to that person;

“ That force or fear was used by the defendant to obtain-
or retain possessmn of the property or to prevent or
overcome resistance to the taking; and

(5) That any of these acts occurred in the State of

 Washington.

If you find from the evidence that each of these elements

has been proved beyond a reasonable doubt, then it will be

your duty to return a verdict of guilty.
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On the other hand, if, after weighing all the evidence, you

have a reasonable douibt as to any one of these elements,

then it will be your duty to retum a verdict of not guilty.

CP 101 (Instruction 23). _S;m;Iarly, the instructions for counts four and six
both specified a date of O.ctober‘26, 2007, and did not distinguish
themselves based On‘viof;ihi Of'l’ocation. CP 93 (Instruction 14, count six);
CP 102 (Instrucﬁon 24, count four).

Not only are the “to conviet” instructions themselves insufﬁciently
distinct, but there was no sepafafe_ instruction telling the jury it had to find
unanimously that Mr. Parkins committed a different act for each count.
CP 77-113. And although the information properly distinguished each
count based on Vlctlm and locatlon the information was not filed as an
exhibit for the j jury to view durmg deliberations. Even if it had been, the

“to convict” instructions didf’not reference the information by, for
ex'ample,‘descr.ibing the counts “as charged"’. The problem here was even
worse than in_other'caSes; because in contrast to Mutch, Borsheim, and
Berg, the jury here was not even given the following instruction:

A separate '(v:rime" is chafged m each count. You must

decide each count separately. Your verdict on one count

should not control your verdict on any other count.

CP 77-113; see Mutch, 171 Wn.2d at 662-63. Accordingly, this is not the
“rare” case where the deﬁcientii'nstructions can be said to be harmless.

See id. at 665. Bécausé:fit 1snot manifestly apparent that the jury
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" convicted Mr. Parkins based on a separate act for each count, the
convictions on two of the counts for October 25 and one count for October

26 should be reversed. See Berg, 147 Wn. App. at 935.

6. This Court should remand for an evidentiary hearing to
determine whether Mr. Parkins’ right to due process
was violated when witnesses saw him in shackles prior
to identifying him as the perpetrator.

a. Law enforcement officers escorted Mr. Parkins to
court in shackles in front of witnesses who .

subsequently identified him at trial as the
perpetrator.

On the second day of trial Mr. Parkrns’ attorney objected to
ofﬁcers takrng Mr. Parkms in and out of the courtroom in handcuffs in
front of witnesses who were abeut to testrfy regarding the identification of
the perpetrator 2 RP 303 He sa1d dunng the short breaks he wanted Mr.
Parkins to remain in the courtroom to avoid having witnesses see h1m in
shackles bemg escorted by ..law_ -enforcement ofﬁcers. 2 RP 303. The
court responded that if the transport officers needed a break, they should
be able to take their break and take Mr Parkms with them. 2 RP 303-04.
Mr. Parkins empha31zed that 1t d1d not matter if witnesses saw him in
handcuffs after they testified, but if they saw him in handcuffs before they
testified “[i]t provides a stronger psychological motive for a witness to

take the stand and neW' say thejy;':reeo gnize him when, you know,
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' previously they couldn’t out ofa photo ID a couple of days after the
incident” 2RP304.

The court said, “I;m sirﬁply ﬁot aware of any need to exclude
witnesses from the corridofs while the defendant is being escorted to or
from.” 2 RP 305. Mr. P.-érki»ns‘:éould not cite a case off the top of his head
but stated “it just certainiy make;s me uncomfortable.” 2 RP 305. The
court fesponded, “I’m not goingbtd téll the witness based on comfort factor
of Counsel that therefs an issue that meé.ns they’re going to stay
somewhere eXcluded _frorh the general common areas of the court.” 2 RP
1305.

After he was con\}i'c‘tve'vc’i', Mr Parkins filed é motion for a new trial
on multiple. gréﬁnds; bne of Wthh was that iaw enforcement officers
escorted him in sh'ackles ih froﬁt of witnesses who were about to testify at
friél on the critiéal issu'é_‘bf ideﬁfiﬁCation. CP 141-42, 145, 7RP 941. The
c‘:ourt.sa'id, ;‘The logi:‘s"‘tic‘:'.sj'a'ré: such thét the way they bring them is the way
they’re brought and the way they are brought is in keeping with the safety
concerns in the common ways of all kinds of people in the courthouse.” 7
‘RP 960. The ‘court‘cl‘ai'i'ﬁed",""‘:I"'r'n not saying that any of the officers or
- persons in the courthouse would have been at risk of Mr. Parkins. The

point is there is a way to do it, that is the way to do it, and I don’t think
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- that’s a question the Court has any concern about or reason to be

concerned abou ” 7 RP 969-61.

b. It was impermissibly suggestive to allow witnesses
who were about to testify about the identity of the

_perpetrator to view Mr. Parkins in shackles escorted
by police officers.

“It is well settled that a &efendant in a criminal case is entitled to
appear at trial free from all bonds or shackles except in extraordinary
circumstances.” State v. Finch, 137 Wn.2d 792, 842, 975 P.2d 967
(1999). Restraints “abridge importaﬁt constitutional rights, including the

presumption of innocence.” State v. Hartzog, 96 Wn.2d 383, 398, 635

P.2d 694 (1981).. Because _rest;éinté, imply guilt, it is impermissibly
| suggestive for Iaw enforcemént ofﬁcers to escort a defendant in shackles

before key 1dent1ﬁcat10n W1tnesses Umted States V. Emanuele 51 F 3d

1123, 1130 (3d C1r 1995) Such w1tnesses must not be allowed to testlfy
regarding the 1dent1ﬁcat10n of the perpetrator if the impermissibly
suggestive confrontation created a substantial likelihood of
misidentification. Id. *

In Emanuele, government witnesses sitting outside the courtroom
“saw defendant led from the cotrtroom in manacles by U.S. Marshals.”

'Id. at 1127. The court held, “to walk a defendant — in shackles and with a
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" U.S. Marshal at each side — before key identiﬁcation witnesses is
impermissibly suggestive.” I_dat 1130.

Here, as in Erﬁanuélé, the escort procedure was impermissibly
suggestive. Accordihg :tb Mr i’arkins, he was repeatedly “paraded in front
of the State’s witnesses in hé.ridcuffs outside the courtroom.” CP 141-42;
see also CP 159, Mr. Parkins believed “this happened fo him in the
presence of the majorii:y of the State’s witnesses.” CP 142.

The trial court erred in dismissing Mr; Parkins’ initial objection
and denying the motién for a new trial on thé basis that this is simply the
‘way itis done. The judge acknowledged that Mr. Parkins posed no safety
threat. But Shackling must bé based on individualized determinations of
danger. | Hartzog, 96 Wn.2d 21:’»["400-01. If thére were safety concéms, the
court was required to 1mpose the ieést restrictive alternative to having
armed officers :parad'e'Mr. Parkms in shackles before identification
witnesses. See id. at 401; Finch, 137 Wn.2d at 855 (“There isno
indication in the record Wh}kr'"thé Defendant could not have been brought in
and out of the room outside the presence of the jury”). The court did not
give an adequate reason for Why the witnesses could not be told to wait
somewhere other than the place the officers were escorting Mr. Parkins, or
why Mr. Parkins could not have been escorted at a time when witnesses'

were not present. The court was required to implement an alternative
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- solution because having law enforcement officers escort a shackled
defendant in front of identification witnesses is impermissibly suggestive.

Emanuele, 51 F.3d at 1130.

¢. This Court should remand for an evidentiary
hearing on whether the impermissibly suggestive
confrontation created a substantial likelihood of
misidentification.

Because the trial court iﬁcorrectly ruled this procedure was not
impermissible, it did not reach the second step of the analysis: whether the
impermissibly suggestive conf_ronfation created a substantial likelihood of
- misidentification. The analysis must be performed for each witness. In
Emanuele, for example, the c’oﬁﬁ determined that the impermissibly
* suggestive procedure of escortitig the handcuffed defendant before
witnesses cfeatéd a substantial likelihood of misidentification with respect
to the witness who had not previously chosen the defendant from a

: photographic mOntaige,.b:uf notas to the witness who had previously
identified him with almost 100% certainty. Emanuele, 51 F.3d at 1131-
32. This Court should remand for an evidentiary hearing on the issue in

this case. See Finch, 137 Wn.2d at‘855 (Supreme Court remanded for
hearing on extent to which j ufy‘"COuld see that defendant was physically
restrained). On remand; the trial court should determine which witnesses

saw Mr. Parkins escorted in handeuffs before they testified, whether these
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' witnesses had previously selected M. Parkins as the perpetrator with a
high level of certainty, and, for cach witness, whether the impermissibly
suggestive procedure created a éubstantial likelihood of misidentification.
Based on these findings, the"’c:onrt should evaluate whether a new trial is

warranted on one or more counts.

7. The court violated Mr. Parkins’ Sixth Amendment right
to a jury trial and Fourteenth Amendment right to
proof beyond a reasonable doubt by imposing a life
sentence based on the court’s finding, by a

- preponderance of the evidence, that Mr. Parkins had
twice previously been convicted of “strike” offenses.

a. Under the Sixth and Fourteenth Amendments. a

defendant has a right to a jury determination and
proofbeyond a reasonable doubt of any fact that -

increases his maximum sentence.

| The Due Process.Clau.‘se. of the vFourteenth Amendment requires
the State to prove every element of a crime charged beyond a reasonable
doubt. U.S. Const. amend XIV Winship, 397 U.S. at 364. The Sixth
Amendment provrdes the r1ght toa Jury in a criminal trial. U.S. Const.
amend VI; Blakely v. Washmgton 542 U.S. 296, 298, 124 S.Ct. 2531, 159
L.Ed.2d 403 (2004) In combmatlon these constitutional clauses
guarantee the r1ght to have a Jury ﬁnd beyond a reasonable doubt, every
fact essential to punishment —__W_hether or not the fact is labeled an

“element.” Apprendi, '53() U.S’.fiat 490.
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It is unconstitutional for a legislature to remove from the
jury the assessment of facts that increase the prescribed
range of penalties to which a criminal defendant is exposed.
It is equally clear that such facts must be established by
proof beyond a reasonable doubt.

Id. (internal citations omitted)::

[Alny possible distinction between an “element” of a
felony offense and a “sentencing factor” was unknown to
the practice of criminal indictment, trial by jury, and
judgment by court as it existed during the years
surrounding our Nation’s founding. Accordingly, we have

* treated sentencing factors, like elements, as facts that have
to be tried to the jury and proved beyond a reasonable
doubt.

Washington v. Recuenéo, 5.48>U.S. 212, 220, 126 S.Ct. 2546, 165 L.Ed.2d
466 (2006) (intefnal _citation§ é_rﬁitted). nge, the pridf convictions found
by the court whicﬁ increaé_ed_ Mr Parkins’ sentence to life Withéut the
'possibility” of parole Wére elem‘_:étnts,o.f the offeﬁse which were required to

be proved to a jury beyond a reasonable doubt .

b. Because Mr. Parkins’ prior convictions increased
~ his maximum sentence, he had a right to have a jury

_determine beyond a reasonable doubt that he
committed the prior offenses.

Absent the cou.ij't’s' ﬁndlng, by a preponderé.nce of the evidénce,
that he committed ‘;stfiké’; offé;lses on two prior occasions, Mr. Parkins
would not have been subject to a sentence of life without the possibility of
parole. The jury verdicf,ailone -d_oes not support a life sentence. Because

the facts used to impose the sentence were not found by a jury beyond a
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~ reasonable doubt, Mr Parkrns’ : éixth and Fourteenth Amendment rights
were violated: | E

The State may argrle thér the facts that increased Mr. Parkins’
sentence fall within a “prior conviction exception.” See Apprendi, 530
U.S. at 489. This argument overlooks important distinctions and
developments in United States-»;Supreme Court jurisprudence.

First, the Supreme Court has implicitly overruled the case on

which this supposed exception was based, Almendarez-Torres v. United

States, 523 U.S. 224, 118 S.Ct_.‘ 1219, 140 L.Ed.2d 350 (1998). In
Apprendi, the Court recogmzed that there was no need to explicitly

overrule Almendarez—Torres in order to resolve the issue before it, but

stated, “it is arguable that Alrriéndarez-Torres was incorrectly decided, and

that a logical application of our reasoning today should apply if the
recidivist issue were contésted.” 530 U.S. at 489. The Apprendi Court

described Almendarez-Torres as “at best an exceptional departure” from

the historic practice of fequiring the State to prove to a jury beyond a

% Mr. Parkins understands that the Washington Supreme Court has declined to
apply Apprendi in the context of prior conviction enhancements until the United States
Supreme Court explicitly overrules Almendarez-Torres. State v. Smith, 150 Wn.2d 135,
143,75 P.3d 934 (2003); State v. Wheeler, 145 Wn.2d 116, 117, 34 P.3d 799 (2001). Mr.
Parkins respectfully contends the time to do so has arrived and urges this Court to take
. the first step. See, e.g., State v. Anderson, 112 Wn. App. 828, 839, 51 P.3d 179 (2002)
(Court of Appeals need not follow Washington Supreme Court decisions that are
inconsistent with cited United States Supreme Court opinions).
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~ reasonable doubt each fact that exposes the defendant to an increased
penalty. Apprendi, 530 U.S. at 487.
Justice Thomas, a"membér of the 5-justice majority in

Almendarez-Torres, latérl'chanééd his mind. His Apprendi concurrence

was a dissertation on the historical practice of requiring the State to prove
every fact, “of whatever sort, including the fact of a prior conviction,” toa
jury beyond a reasonable doubt. Apprendi, 530 U.S. at 501 (Thomas, J.,

concurring). As Justice Thomas noted, “a majority of the Court now

recognizes that Almendarez-Torres was wrongly decided.” Shepard v.
 United States, 544 U.S. 13, 125 S.Ct. 1254, 1264, 161 L.Ed.2d 205 (2005)
(Thomas, J., concurting).

Even if Alméndéi_ez—Téfres has precedential value, it is

distinguishable on several _grolfnds. ‘First, in. Almendarez-Torres, the

defendant had admitted the priot convictions. 530 U.S. at 488. Mr.
Parkins did not admit his priof éonvictions. 7 RP 971. Second, the issue

in Almendarez-Torres was the sufficiency of the charging document, not -

the right to a jury trial or proof beyond a reasonable doubt. See Apprendi,
530 U.S. at 488; Almendarez-Torres, 523 U.S. at 247-48. Third,
Almendarez-Torres dealt with the “faét ofa prior conviction.” Apprendi,
530 U.S. at 490. But it was not the simple “fact” of the prior convictions

that increased Mr. Parkins’ punishment; it was the “types” of prior
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convictions that mattered. In order to impose a life sentence under the
POAA, the State must prove the defendant has been convicted of “most

serious” offenses on two prior eccasions. RCW 9.94A.030(37); RCW

9.94A.570. Fourth, the Almendarez-Torres court noted the fact of prior
convictions triggered an increase in the maximum permissive sentence:
“[TThe statute’s broad permissive sentencing range does not itself create
significantly greater unfairness” because judges traditionally exercise
discretion within broad statutory ranges. 523 U.S. at 245. Here, in
contrast, the alleged prior convictions led to a mandatory sentence of life
without the possibility of parole, a sentence much‘higher than the top of
the permissive standard range." RCW 9.94A.570. Accordingly, even if
Almendarez-Torres were still good law, it would not apply here.

In a recent Division Two case Judge Quinn-Brintnall recognized
that U.S. Supreme Court precedent requires the State to prove prior

“strike” offenses to a jury beyond a reasonable doubt. State v. McKague,

159 Wn. App. 489, 525-35, 246 P.3d 558 (2011) (Quinn-Brintnall, J.,

concurring in part and dissenting in part) review granted and affirmed on

other grounds, 172 Wn.2d 802. Although the Washington Supreme Court
has rejected the argument Mr. ‘Parkins makes here, Judge Quinn-Brintnall
noted that subsequent U.S. Supreme Court cases clarified the meaning of

the Sixth and Fourteenth A’m"'eﬁ&ment rights set forth in Apprendi and
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- invalidated our State’s irrterverljrrg caselaw. McKague, 159 Wn. App. at
530 (Quinn-Brintrlall,_ J., dissenting) (citing Blakely, 542 U.S. at 303-04,
and Cunningham v. California, 549 U.S. 270, 281-88, 127 S.Ct. 856, 166
L.Ed.2d 856 (2007)). _Unde__r“rec_ent U.S. Supreme Court cases, the “prior
conviction exception does not ar)ply in cases where the trial court wishes
to impose a sentence in excess of the statutory maximum without a
supporting jury verdict.” Id. at 535. This Ceurt, like Judge Quinn-

 Brintnall, should follow U.S. Supreme Court precedent and hold that prior

“strike” offenses must be proved to a jury beyond a reasonable doubt.

c. Because the life sentence was not authorized by the
jury’s verdict, the case should be remanded for
resentencmg within the standard range.

The jury did not ﬁnd beyond a reasonable doubt the facts
‘necessary to support the sentence of life Wrthout the p0531b111ty of parole
imposed upon Mr. Parkms The nnposmon of a sentence not authonzed
by the j Jury s verdlct requ1res reversal. State v. Williams-Walker, 167
- Wn.2d '889 900 225 P.3d 913 %20105 (reversing sentence enhancement
where jury not asked to find facts supportmg it, even though
overwhehmng ev1dence of ﬁrearm use was presented). Mr. Parkins asks
this Court to reverse his sentenee and remand for imposition of a standard-

range sentence.
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8. The classification of the persistent offender finding as a
“sentencing factor” that need not be proved to a jury
beyond a reasonable doubt violates the Equal
Protection Clause of the Fourteenth Amendment.

a. Because a fundamental liberty interest is at stake,
strict scrutiny applies to the classification at issue.

The Equal ProteActiQni Cléuse of the Fpurteenth Amendment
requires that similarly Situa.ted" individuais be treated alike with respect to
the law. U.S. Const. amend. XIV; Plyler v. Doe, 457 U.S. 202, 216, 102
S.Ct. 23'82, 72 L.Ed.2d 786 (1982). When analyzing equal protection
claims, courts apply strict sci;utiny to laws implicating fundamental liberty
interests. Skinner v. Oklahoma, 316‘U.S'. 535, 541, 62 S.Ct. 1110, 86
L.Ed. 1655 ( 1'9,42)?._ 'S'tric;c' scrutmy méané the classification at issue must
 be neceséary fo serve ;_a compelhng -gox}elln‘nmerit intefest. Plyler, 457 UfS.
at217. | | | |

The 1ibérty' ~iﬁtérééf éﬁ 1ssue hefe - physicél liberty — is the
prototypical fundamental rlght, indeed it is the one el;nbodied in the text of
the Fo"UI‘teenth Amendment. fT]he 'm.ost elemental of liberty interests [is]
in being free from physical detéhtion by one’s own government.” m
| \}.'Rumsfeld, 542 U.S. 507, 5‘29, 124 S.Ct. 2633, 159 L.Ed.2d 578 (2004).

Thus, strict scrutiny applies to the classification at issue. Skinner, 316

U.S. at 541; Cf. In re the Detention of Albrecht, 147 Wn.2d 1,7, 51 P.3d

73 (2002) (applying strict édru’ftiny to civil-commitment statute in face of
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~ due process challenge, because civil commitment constitutes “a massive

curtailment of liberty™).

b. Under either strict scrutiny or rational basis review,
~ the classification at issue here violates the Equal
Protection Clause.

Notwithstanding the above rules, Washington courts have applied
- rational basis scrutiny to equal protection claims in the sentencing context.

State v. Manussier, 129 Wn.2d 652, 672-73, 921 P.2d 473 (1996). Under

this standard, a law violates equal protection if it is not rationally related to
- alegitimate government intéresf; City of Cleburne v. Cleburne Living
Center, 473 U.S. 432, 440, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985).

| Although the prbpér standard of review is strict scrutiny, the result
of the inquiry is th¢ same regﬁdless of the lens thrbugh which the Court
evaluates the iséue. Un%iler_‘eitﬁ?x strict scrutiny or rational basis review,
the classiﬁcation Aat iséué here %iélate; the:qual Protection Clause
becausé it is neither necessary to serve Ia compelling government interest
nor rationally related to ai"legifima;te government interest.

Our legislature has detefmined that the government has an interest
in punishing repeat criminal’offénders more severely than first-time
offenders. For example, defendants who have twice previously violated
no-contact orders are subj’ect tE)_ significant increase in punishment for a

third violation. RCW 26.50.110(5); State v. Oster, 147 Wn.2d 141, 146,
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52 P.3d 26 (2002). And defendants who have twice previously been
convicted of “most serious” (strike) offenses are subject to a significant.
increase in punishment (life without parole) for a third violation. RCW
9.94A.030(37); RCW 9.94A.570. Howeyver, courts treat prior offenses
that cause the significant increase in punishment differently simply by
labeling some “elements” and others “séntencing factors.”

Where prior convictions which increase the maximum sentence
available are classified as “elements” of a crime, they must be proved to a
jury beyond a reésonable doubt. For example, a prior conviction for a
felony sex offense must be proved to the jury beyond a reasonable doubt
in order to punish'a ctirrent cofiviction for communicating with a minor for

immoral purposes as a felony. State v. Roswell, 165 Wn.2d 186, 192, 196

P.3d 705 (2008). Similaﬂy', tWo prior convictions for violation of a no- -
contact order must be br('){léd to'the Jury beyond a reasonable doubt in
order to punish a current conviction for violation of a no-contact order as a
felony. Oster, 147 Wn.2d at'146. And the State must prove fo ajury
beyond a reasonable doubt that a defendant has four prior DUI convictions

in the last ten‘year’s in order to p'unish a current DUI conviction as a

felony. State v. Chambers, 157 Wn. App. 456,475,237 P.3d 352 (2010).
In none of these examplés has ‘the legislature labeled these facts as

elements; the courts have simply treated them as such.
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But where, as here, pribr: convictions which increase the maximum
sentence available are classified as “sentencing factors,” they need only be
proved to the judge by a prepohderance of the evidence. Smith, 150
Wn.2d at 143 (t'wo' prior' stri‘i{égffens'es need only be proved to judge by a
pfeponderance of the evidence in order to punish current strike as third
strike). Just as the legislature has never labeled the facts at issue in Oster,
~ Roswell, or Chambers “elémérits;” the legislature has never labeled the
fact at issue here .a “seﬁteﬁcing factor.” Instead in each instance it is an
arbitrary judicial construct. This classification violates equal protection

because the government interest in either case is exactly the same: to

punish repeat offenders moré'éeverely. See RCW 9.68.090 (elevating |
“penalty” for comrriunicaﬁon’ with a minor for immoral purposes based on
prior offense); RCW 46.61.5055 (person with four prior DUI convictions
in last ten years “shlétli"be pﬁnished under RCW ch. 9.94A”); State v.
Thorne, 129 Wn.Z& 73'6;:772,“9..2:‘1 P.2d 514 (1996) (purpose of POAA is
 to “reduce the number of seriouis, repeat offenders by tougher
s’entencing”)f | i+

If anything, there might be a rational basis for requiring proof of
prior convictions to'a jury befond a reasonable doubt in the “three strikes”
~ context but not in other contexts, because the punishment in the “three

strikes” context is the maximuin possible (short of death). Thus, it might
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~ be reasonable for the Legislaﬁire’ to determine that the greatest procedural
protections apply in that context but not in others. However, it makes no
sense to say that the greater procedural protections apply where the
necessary facts only margiﬂélly ‘increase punishment, but need not apply
where the necessary facts r‘ésult in the most extreme increase possible.

As an example, in a i)ersbn is alleged to have a prior conviction for
first-degree rape, the Sféte must. prove that conviction to a jury beyond a
reasonable doubt in order to use the conviction to increase the punishment
for a current conviction for commurﬁcating with a minor for immoral
purposes — even if the prior con\l/iction increases the sentence by only a
few months. Roswell, 165 Wn.2d at 192. But if the same person with the

same alleged prior Céhviéﬁbﬁ 'fc'):r ﬁrst—dégree rape is instead conviéted of
rape of a child in the ﬁrst dégféé, the State need only prove the prior

conviction to a judge by a preponderance of the evidence in order to

increase the punishmen’t for the current conviction to life without the

possibility of parole. RC‘W'9..9'4A.030(37)(b) (two strikes for sex =
offenses); RCW 9.94A.570; Smith, 150 Wn.2d at 143. This is so despite
the fact that the defendant is the same person, the alleged prior conviction
is the same, and the alleged prior conviction is being used for precisely the
same purpose in either ‘ihStanb!é:“ to punish the person more harshly based

on his recidivism.
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A similar problem of arbitrary classifications caused the Supreme
Court to invalidate a persistent offender statute for violating the Equal
Protection Clause in Skinner, 316 U.S. at 541. Like the statute at issue
here, the Oklahoma stai:ute at issue in Skinner mandated extreme
punishment upon a third conviction for an offense of a particular type. Id.
at 536. While under Washingtoh’s act the extreme punishment mandated
is life without the possibility of parole, under Oklahoma’s act the extreme
punishment was sterilization. .‘ I_d The Court applied strict scrutiny to the
law, finding that sterilization irripli’cates a “liberty” interest even though it
did not involve imprisonment. The statute did not pass strict scrutiny
because three convictions for crimes siich as embezzlement did not result
in steriliiation while three stnkes for crimes such as larceny did. Id. at
541-42. AcknOwledginé that a'i”‘.législature’s cléssiﬁcation of crimes is
normally due a certain ievel of 'defefcnce, the Court declined to defer in
this case because:

We are dealing héfe with legislation which involves one of .

the basic civil rights of man. ... There is no redemption for

the individual whomi the law touches. ... He is forever

deprived of a basic liberty.
E. at 540-41. The same is true _here. Being free from physical detention
by 6ne’s own govemrﬂeﬁt is__oné of the basi; civil rights of man. Hamdi,

542 U.S. at 529. The legislation at issue here forever deprived Mr.
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- Parkins of this basic ﬁbe‘rty; it ‘s_:‘ubj ected him to life in prison without the
possibility of parole. It did 50 based on proof by only a preponderance of
the evidence, to a judge and not :}a jury — even théugh proof of prior
convictions to enhance sentences in other cases must be proved to a jury
beyond a reasonable doubt. = -

As the Supreme Court éxplained in Apprendi, “merely using the
label ‘sentence enhancement’ td describe [one fact] surely does not
provide a principled basis for treating [two facts] differently.” Apprendi,
530 U.S. at 476. But Washingfon treats prior convictions used to enhance
current sentences differently based only on sﬁch labels. See Roswell, 165
Wn.2d at 192. “The equél prb’t‘é’ction claﬁse would indeed be a formula of
~empty words if suchv c.onépic.:;u;iisly artificial lines could be drawn.”

Skinner, 316 U.S. at 542. ThlSCOUl‘t should hold that the trial judge’s |
imposition of a sehfence 6f life without the possibility of parole, based on
the court’s ﬁnding'the necessaf; facts by a pfeponderance of the evidence,
violated the equal protection éiéqué. ‘The case should be remanded for

resentencing within the standard range.
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- E. CONCLUSION

For the reasons set forth above Mr. Parkins asks this Court to
reverse.
DATED this 7th day of March, 2012.

- Respectfully submitted,

Y
- i1 J. Silversiéit = %8304

Washingtop/Appellate Project
Attorney for Appellant
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