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This brief is in reply to the Brief of Respondent. There, Mr. Eling
sets forth a number of things that Mr. Highberg might have done to
effectuate service. While setting forth a hypothetical and theoretical
reality can be interesting', using it as the foundation for the present legal
argument is fatally flawed.

This Court is being asked to determine whether Mr. Highberg's
actions in thoroughly investigating all leads in the police report,
conducting internet research, hiring investigators in two states, and
obtaining a non-required judicial order authorizing service by publication
was reasonable. Washington law is clear that this determination is to
made based on what was done — not by what was not done in a
hypothetical universe. Mr. Eling's argument is built on a faulty premise.

A. The proper focus is on what actions were taken rather than
what was not done.

Mr. Marry was required to exercise due diligence in attempting to
obtain personal service as a prerequisite to service by publication. Due

diligence does not mean all conceivable means. It only requires an honest

! One additional hypothetical may be the possibility that a drunk college student had not
gotten into his car and slammed into Mr. Marry. Another hypothetical is that the parties
could have exchanged more complete information at the scene had Mr. Eling not been
arrested for DUL (CP 36)



and reasonable effort. Martin v. Meier, 111 Wn.2d 471, 481, 760 P.2d

925 (1988).

Washington courts have set forth four considerations to be
examined when making this due diligence determination. Carras v.
Johnson, 77 Wn.App. 588, 748, 892 P.2d 780 (1995). The first of these
considerations is that the court must focus on what the‘ plaintiff did, not

what the plaintiff failed to do. Martin v. Triol, 121 Wn.2d 135, 150, 847

P.2d 471 (1993); Meier, 111 Wn.2d at 481.

Mr. Eling has asked this Court to focus on actions that
Mr. Highberg might have taken. These arguments have no bearing on the
dispositive issue of whether Mr. Highberg's actions were honest and
reasonable.

Mr. Eling has asked this Court to speculate whether several actions
"would have been more likely to notify Eling of the lawsuit against him.”
(Respondent's Brief, p.1) This argument ignores the fact that
Mr. Highberg's actions actually provided Mr. Eling with notice of the
present lawsuit. Mr. Eling is here and represented by counsel.

Mr. Eling asserts that Mr. Highberg should have contacted
Gonzaga University to obtain an address. (Respondent's Brief, pp. 7-8) In
addition to this inquiry being outside the parameters of the Court's proper

consideration, it also relies on several misplaced assumptions.



The police report indicates that Mr. Eling's current address on the
date of the collision was 509 E. Mission, Spokane, WA 99207. (CP 36)
At that time, he was a student attending Gonzaga University. Assumedly,
Gonzaga had that same address.

The disclosure of any student information by Gonzaga University
is governed by FERPA> A studeht‘s address is "difectory information”
that may be disclosed only after the school has advised the parents and
student about "directory information" and allowed the parents and student
a reasonable amount of time to request that the school not disclose the
directory information about them. 20 USC §1232G(5)(A).

The assertion that Mr, Highberg could have merely called Gonzaga
University and asked for the release of Mr. Eling's current address is pure
folly. The best case scenario is that the 509 E. Mission address would
have been disclosed.

Mr. Eling also argues that Mr. Highberg should have followed up
with the registered owner address set forth on the police report.
(Respondent's Brief, pp.3,8) This argument misstates the available

information set forth on the police report.

2 The Family Educational and Privacy Rights Act as set forth in 20 USC §1232G.



The police report (cover page attached as Addendum "A" to this
brief) identifies Mr. Eling's current address as 509 E. Mission, Spokane,
WA 99207. (CP 36) It also identiﬁés the registered owner of the vehicle
as Daniel J. Eling. The vehiclé registration shows an address for
Mr. Eling as 2922 E. 2nd St., Duluth, MN 55812, (CP 36) Assumedly,
this was Mr. Eling's address prior to moving his residence to 509 E.
Mission to attend Gonzaga University.

After learning that Mr. Eling was no longer residing at 509 E.
Mission, Mr. Highberg conducted internet research to try to locate
Mr. Eling's whereabouts. (CP 32) He learned that Mr. Eling was from
Duluth, Minnesota and that Mr. Eling's parents resided at 5719 Lester
River Road in Duluth, MN. (CP 32) At that point, Mr. Highberg retained
the services of the Minnesota investigator in an attempt to locate
Mr. Eling. (CP32) Mr. Eling's parents told the investigator that
Mr. Eling had moved to China. (CP 32)

In his current brief, Mr. Eling claims to have moved to China to
teach at the Shane English School there. (Respondent's Brief, p. 8)
Assuming this to be true, Mr. Eling did not reside at the registered owner
address set forth on the police report. Sending a letter to that address

would have been a useless and futile act.



Mr. Eling poses several additional possible actions including the
use of the Non-Resident Motorist statute to serve him. (Respondent's
Brief, p. 15) There are more examples of the Court being asked to look at
what was not done, rather than what actually happened.

Engaging in a series of "what ifs" and the litany of related
assumptions to determine whether reasonable efforts were taken highlights
the reasons underlying the holdings that the Court should only consider
what was done, not what might have been done.

B. Mr. Highberg’s conclusions were based on established facts.

In his brief, Mr. Eling asserts that Mr. Highberg’s conclusions that
Mr. Eling left the state to avoid service is not factually supported.
(Respondent’s Brief, p. 4) This assertion is without merit.

The record establishes that at the time of this collision, that
Mr. Eling was attending Gonzaga University and had a current address of
509 E. Mission Avenue. (CP 36) Mr. Highberg hired an investigator that
determined Mr. Eling no longer lived at that address. (CP 32, 39)

The police report referenced a prior address for Mr. Eling in
Duluth, Minnesota. (CP 36) Internet research did not find Mr. Eling.
However, it did locate Mr. Eling’s parents, who were then residing in
Duluth, Minnesota. (CP 32) Mr. Highberg hired a Duluth investigator

who attempted to locate and serve Mr. Eling at his parents’ residence in



Duluth. (CP 32,41) Mr. Eling’s mother claimed her son had moved to
China and failed to provide any contact information for him. (CP 32,41)
Based upon this information, Mr. Highberg reasonably concluded
that Mr. Eling had left Washington State to avoid service. (CP 33) These
same facts and conclusions were presented to the Spokane County
Superior Court that authorized service by publication. (CP 14,43)
C. Mr. Eling has conceded that there was no prejudice.
The fourth consideration is whether there has been any prejudice to

the defendant. Carras, 77 Wn.App. at 593; Meier, 111 Wn.2d at 483.

Mr. Marry asserted in his Opening Brief that "there was absolutely no
prejudice to Mr. Eling." (Opening Brief, p. 12)

Mr. Eling has conceded the lack of prejudice. No prejudice can be
shown. The record is clear that the service by publication resulted in
Mr. Eling getting actual notice of the lawsuit. His counsel timely
appeared prior to a default being taken or the entry of an adverse order. In

this case, service by publication worked. There can be no prejudice.

I
i

1



CONCLUSION
Mr. Highberg's actions were an honest and reasonable attempt to
personally serve Mr. Eling. The dismissal of Mr. Marry's case should be

reversed and the matter remanded for trial.

DATED this Zoﬁday of January, 2012.

PATRICK J. CRONIN

WINSTON & CASHATT, LAWYERS,
a Professional Service Corporation
Attorneys for Appellant
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