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1. INTRODUCTION 

Ellensburg Cement Products, Inc., (ECP) subn~its the following 

reply to the briefs filed by the County and respondent Gibson. Gibson 

maltes the self-serving assertion that ECP's appeal seelts to "prevent 

competition." Gihson Rr. at 2. LJnlike Gibson, ECP has a long history of 

working with the County to conduct its business in compliance with 

environmental laws and County /oning regulations. ECP obtains proper 

perinits, requests rezones when necessary, and does not attempt to 

circurnvcnt the law by crushing rock without perinits or in zones where 

that use is prohibited. C:onsistent with the County's historic practice, ECP 

has not sought to engage in land uscs tlial are not appropriate in 

agricultural zones. ECP has every right to expect similar compliance kom 

its coinpetitors so that competition occurs oil a level playing field. 

11. ASSIGNMENTS OF ERROR 

Both the County and Gibsoil assert that ECP has waived its 

assignlnellts of error with respect to the two declarations that were stricken 

by the trial court. C'ounty Dr. at 1-2, 34-35; C;ihson Br. at 47-49. The first 

declaratioll ("Murphy declaration") merely authenticated two docu~nents 

that were improperly rejected by the Board during the closed record 

hearing. CP 367-408. The second declaration ("IIutchinson declaration") 

reb~~tted Gihson's uilsubstantiated and false assertions, made for the first 



time in Gibson's LUI'A br~cf  (CP 428-29), that the Property has a "loilg 

history" of rock crushing, and that rock crushing has bee11 conducted on 

the Property since 1982. CP 502-516. With respect to the Murphy 

dcclaration, the respondents' assertions are false. With respect to the 

Hutchiiison declaration, tlie respondents' objections are moot. 

A. ECP's opening brief explicitly argued, at pages 12-13, that the 
trial court erroneously struck the Murphy declaration. ECP 
has not waived this assignment of error. 

The suggestion that ECP failed to address the trial court's decision 

to strike the M~irphy declaration is simply false. ECP clearly explained, 

writ11 supporting legal authority, that the trial court's decision was 

erroneous because (i) tlie Hoard did iiot provide an open-record hearing at 

which ECP was permitted to create a iicl~ial record, and (ii) the Board's 

exclusion of the ~~l~derlyiiig docriments was based on the County's 

unlawful dccisioil to provide only a closed record appeal on ECP's appeal 

of tlie determillation of nonsignificance (DNS). App. Br. at 12-13. It is 

unclear w'hy both the County and Gibson failed to read ECP's brief before 

maliing the false assertion that ECP had waived its assignment of error 

with respect to the Murphy declaration. 

As explained iii Section IV, the trial court's decision to strike the 

Murphy declaration is not reviewed under the "abuse of discretion" 

standard, as the County errolleously argues. 'The issue of whether the 



documents attached to thc Murphy deciaration were erroneously excluded 

by the Board presents a question or  law. See section V(C). 

ECP was not required to seek leave of court before subn~itting the 

Murphy declaration to the trial court; as Gibson erroneously argues. 

Gihson Br. at 22. LUPA requires permission to conduct discovery, not to 

supplen~ent the record with documents that were erroneously excluded 

from the record. RCW 36.70C.120(5). See section 1V 

B. The trial court's decision to strike the Hutchinson declaration 
is moot because Gibson concedcs, sub silentio, that he has 
never legally engagcd in rock crushing on the agriculturally- 
zoned Property. 

In the trial court, Gibson made unsubstantiated and false assertions 

that the Property has a "long history" of rock crushing, and that rock 

crushing has been conducted on the Property since 1982. CP 428-29. 

ECI' responded to these statenlents with a inotion to strike and alternative 

inotion to supplement the record with the IIutchinson declaration. CP 

483-84. The trial court struck the Hutchinson declaration and ignored 

ECP's motion. CP 534. On appeal to this Court, ECP assigned error to 

the trial court's decision to strike the Hutchinson declaration out of an 

abundance of caution. Nonetheless, because it was unclear whether thc 

trial court considered Gibson's unsubstantiated and false assertions, ECP 

addressed the issue in a footnote. App. Br. at 13 n. I .  Both Gibson and the 



County object to the lack of argument on this assignment of error, despite 

the fact that it was expressly addressed. 

But the whole issue is moot because Gibson concedes, sub silenlio; 

tl~at hc 1x1s nevcr legally engaged in rock crushing in agricultural zones. If 

there were any evidence to suggest that Gibsosl had IrgaNy conducted roclc 

crushing since 1982, Gibson would have cited it. Instead, Gibson inakes 

only vague, unsupported assertions that the "property and ilnnlediate 

geographic area" have a long history of mining and rock crushing. Gillson 

Br. at 4. The record shows that Gibson illegally expanded his gravel 

extraction and was ordered to stop in 2008. CI' 151-55. Gibson's own 

2010 SEPA chcclclist plainly stales that "at present rock crushing is not 

occurring on the site, hut might possibly occur it1 the fut~~re." (Emphasis 

added). CP 269. 'l'hcrc is no evidence to suggest that Gibson has legally 

engaged in rock crushing on the Property. Therefore it is not necessary to 

address the trial court's decision to strike the Hutchinson declaration. 

C. The Board's "findings" are actually conclusions of law. 

Gibson erroneously asscrts that that ECP has not challenged the 

Board's findings numbered 8, 9; 11, 13, 14, and 15. Gibson Br. at 19. In 

Pact, ECP has clearly stated that findings 7 and 1 I are erroneous 

co~lclusions of law, and that to the extent findings 13-15 suggest that rock 

crushing is appropriate in the A-20 zone those findings are based on the 



Board's erroneous determination that rock crushing is a permitted use. 

App Br. at 13 11.2, 26, n.1, 27 n.1. See Slate v. Weher; 159 Wn. App. 779, 

786, 247 P.3d 782 (201 1) (appellate courts treat illislabeled findings or 

conclusions in accord with what they actually are). ECP has not 

challenged any of the Boards' genuine findings of hc t .  

111. RESPONSE TO STATEMENT OF THE CASE 

Gibson's application and arguments have been a moving target. 

What began as an applicat~on for additional uses pursuant to an amended 

CIJIJ-uses that were clearly prohibited, such as temporary concrete and 

asphalt plants- cventualiy morphed into (i) a CUP to expand an existing 

gravel pit and (ii) a11 erroneous determination that rock cruslling is 

permitted in agricultural zones as "processing of products produced on the 

premises." Cl' 102-104: 265-274. Along tile way, Gibson altered and 

recycled an old DNR environnlental checltlist, and the County completely 

failed to conduct the environmental review required by SEPA. 

A. I-Iistory of Gibson Quarry and Existing CUP 

As set forth in Section II(B) (above), the record does not support 

Gibson's assertion that roclt crushing has been conducted on the Property 

since 1982, or that such activities were lawful.' 

1 In a footilote, Gibson asserts that "Kittitas County had previously reviewed and 
commeiited on the DNR pennit application and confirmed that proposed post-reclamation 
uses were permitted under the zoning code." The record does not suppoft this assertion. 



R. Gibson CUP Application and SEI'A I'rocess 

The record clearly shows that both the County and Gibson 

originally assumed that rock crushing was a conditional use, not a 

permitted use. Although Gibson attempts to disguise this fact by now 

focusing on the expansion of the quarry, Gibson Br. at 5: 7-8, it is 

undisputed that Gibson originally applied for a CUP to allow rock 

crushing and other uses; not to expand the quarry. Both Gibson's ClJP 

application and the County's notice of application stated that the CUP 

application was for rock crushing, screening, washing, and temporary 

concrete and asphalt plants. CP 261, 266. Neither clocurnent indicated 

that Gibson sought to expand the existing quarry. Id. 

In August 2010, ECP objected to the application, noting that rock 

crushing .was ncither a conditional nor perinitted use in the A-20 zone, and 

that the 'UP application did not seek to expand the existing CUP for a 

13.4 acre quarry. CP 212. The County's own SEPA brief aclcnowledged 

that the CUP application was defective because rock crushing was not 

listed as a conditional use in the agricultural zone. CP 206. After the 

County and Gibson realized that rock crushing was not a conditional use, 

CP 156, cited by Gibson, is merely a DNR form on which the Cotinty erroneoxisly 
indicated that Gibson already had a CUP for a 60 acre site, In fact, Gibson only had a 
CUP for one 13.4 acre parcel. CP 138, 149. Gibson's statement regarding "post- 
reclanlation uses" misleadingly suzgests that the County had approved rock crushing. In 



Couiity staff appears to have concocted the theory that roclc crushing was a 

permitted use in the A-20 zone under "[plrocessing of products produced 

on the premises." CP 192-1 93. Gibsoa agreed. CP 191. 

C. SEPA Appeal l'rocess 

It is undisputed that ECP appealed the Dh'S to thc Board. Cbunty 

Br. at 4;  Gibson Bv. at 1 2 . ~  The County asserts that ECP violated "explicit 

instructions" for brrefing the SEPA appeal by nicrcly recycling K P ' s  

earlier letters. County Br at 4. First, the County's "explicit instr~lctions'' 

for the SEPA appeal-which were drafted by tlie County's attorney and 

wliich ECP maintains are unlawful--did not address the format or content 

of the briefs to be filed. CP 108, 148. Gibson's "brief" consisted of a 

one-page letter. Second, there was no reason Lbr ECP to re- write its 

SEPA appeal letters to which tscithcr the County nor Gibson cvcr 

responded. Third, the County does not allege any prejudice. 

D. Board of Adjustment SEPA Ilearing and Decision 

It is uiidisputed that ECP attempted to submit a binder of exhibits 

as well as a supplemental memorandum on the SEPA issues. and that 

ract, the County only indicated that a maintenance shop, equipment and housing were 
pelmitted under the applicable zoning. CP 156. 

It undisputed that Elamilton and Miller subsequently withdrew their SEPA appeal, and 
that those parties were dismissed from the LUPA action by stipulation. CP 190, 226, 
428; CP 15. In a foomote, Gibson en-oneousiy asserts that Hamilton and Miller never 
opposed the Gibson project. Gibson 81.. 13 n. 12. 



these submissions were rejected by the 13oard. CP 367-408; Ajip. Br. at 9; 

County Bv. at 4-5; Gibson Br. at 14-16. Gibson's extensive commentary 

on the County's SEPA appeal procedures is irrelevant because, as 

explained in section V(C), those procedures violated state law. 

E. Roard of Adjustment CUP Hearing and Decision. 

It is undisputed that the Hoard concluded that rock crushing was a 

permitted use---not a conditional use-in the A-20 zone. CP 103: County 

Br. at 6 ;  Gibson Br. at 1 0 . ~  It is also undisputed that the Board granted the 

CUP for expanded gravel extraction. Cozlnly Br, at 6; Cihson Br. at 9-10 .~  

IV. STANDARD OF REVIEW 
, ~ Ille County crroncously argues that the trial court's decision to 

strike the Murphy declaration (CP 367.408). which authenticated 

docun~ents that were improperly rejected by the Board during the closed 

record hearing, is reviewed under the "abuse of discretion" standard. 

' Gibson asserts; For tile first time oil appeal, that "ECP requested and received 
confir~~lation that their pits would be treated in the same manner and that processing 
would be allowed with a coiiditio~ial use pel-mit. (CP 461." This is a inisleading 
cliaracterization of an exchange between ECP's representative and one Board ilieinber 
dui-iilg the hearing. CP 46. ECP never askcd for or received any official permission to 
co11duct rock crushing in agricultural zones. Gibson would only engage in suct~ activities 
if, after this appeal has concluded, the Count1"s position is upheld. 

4 It is also undisputed that the Board found hat  the expanded gravel extraction inel the 
CUP requirements in KCC 17.60A.010. CP 102-104; County Bi,. at 6, 23; Gihron Br at 
18-19. ECP has not challenged the Board's findings on that issue except to the extent 
that the Board's CUP findings erroireously suggest that rock crushing is a permitted use 
in the A-20 zone. App. BT, at 26 n.1; see section II(C) (above). Consequently, the 
County's assertion that these findings are supported by substantial evidence is irrelevant. 
See Counlv Br. at 23. 



Couizly Br. at 9, 16, 34-35: 37. Under RCW 36.70C.l20(2)(b), the record 

nlay be supplcmcnted with materials that were iinproperly excluded from 

the record after being offered by a party to the quasi-judicial proceeding." 

The dispositive legal question is w-hetiier the Board was required to hold 

an open record hearing. County Ur, at 16. 

If an open record hearing was required, as ECl' argues, then the 

exhibits to the Murphy declaration were properly included in the record. 

and the trial court's decision to strike those exhibits was erroneous as a 

matter of law. See In re Xi~ome, 172 Wn.2d 654, 668; 260 P.3d 874 

(201 1 )  (a trial court ncccssarily abuses its discretion where its ruling is 

based on an erroneous view of the law).' Contrary to the County's 

argument, the trial court's decision to exclude thc Murphy declaration was 

erroneous as a matter of law. See section V(C). 

Gibson erroneously argues that ECP was required to seck "leave of 

court" before submitting materials ~inder RCW 36.7OC.l20(2)(h). Gibson 

Br. at 22. Gibson ignored the plain language of RCW 36.70C.120(5), 

which requires a party to obtain permission to conduct discovery. That 

5 The cases cited by the County are not LUPA cases, and those cases do not support the 
County's erroneous argument regarding the standard of review. See Southi.vick v. Seattle 
Police <yficer_ 145 Wii. App. 292, 297, I86 P.3d 1089 (2008) (trial couit's decision to 
exclude uridisciosed expert witness in toit case is reviewed for abuse of discretioil); 
Tortes v. King County, 119 Wn. App. I, 12, 84 P.3d 252 (2003) (trial court's decision to 
strike opinions of expert witness is reviewed for abuse of discretion). 



statute does not require leave of court to suppleinent the rccord under 

lZCW 36.706.120(2). Thc statute n~ercly requires a party to disclose 

supple~nental materials. ECP coinplied with this requirenlent by filing the 

Murphy declaration well befbre tile hearing. 

The Couilty's discussion of the "substantial evidence" test is 

irrelevant. See ('ounty Br. at 8; 22. ECP has not challenged any of the 

Board's findings of fact. ECP has explained that the Board's "findings" 

n~unber 7 (proper SEPA proced~~res followed) and nuinber 11 (rock 

crushing permitted), CI' 103; are actually conclusioils of law. App. Br, at 

13 n.2, 27 11.1. ,See Weher, 159 Wn. App. at 768. Gibson and the County 

have not argued o t h e r ~ i s e . ~  

V. ARGUMENT 

A. Rock crushing is not a permitted use in the A-20 zone. 

The issue herore this Court is whether rock crushing is a permitted use in 

the A-20 zonc7 ECP's opening brief explained how the language and 

structure of the zoning code shows that "processing of products produced 

6 Gibson's facts section erroiieousiy asserts that various "findings" are unchallenged by 
ECP. See sectio~i 111. 

7 Repeatilig an irrelevant section of its trial court brief, the County conflates !he issue of 
rock crushing with !lie Board's issuaiice of the CUP for expanded gravel extraction, 
inischaracterizing ECP's argurnerit on rock crushing as a challenge to the issuance of the 
CUP. App. Bu at 22-24; CP 423-24. Contrary to the County's unilateral failure !o 
understand the issue, ECP has never argued that rock crushing was a conditional use in 
the A-20 zoiie. Nor did the Board conclude that rock crushing was a conditional use. 
CP 103. 



011 the premises" (KCC 17.29.020(13)) does not include rock crushing. 

Ay~p. Br. at 13-20. The zoning code clearly indicates that "gravel 

extraction" and "rocli crushing" are not the same use. In all four of the 

agricultural zones "gravel extraction" is expressly designated as a 

conditional use while "rock crushing" is not listed. 'l'herefore, omission of 

"rocic crushing" from the agricultural zones clearly shows that "rock 

crushing" is not a permitted use in those zones. "Under expressio unius 

est exclusio allerius; a canon of statutory construction, to express one 

thing in a statute iinplies the exclusion of the other." Slule v. Delgu~lo, 

148 Wn.2d 723, 729,63 P.3d 792 (2003). 

Both the County and Gibson largely ignore ECP's arguments and 

the relevant language and structure of the zoning code. The County 

asscrts that ECP's argument "misses the point." i:oz~nly Br. at 25. Bur rhc 

County employs the exact same canon of statutory construction to rebut 

ECP's observation that "processing of products" could be interpreted to 

include petsoleuin refining. The County notes that oil and gas 

"exploration" is a permitted use in agricultural zones, see KCC 

17.29.020(A)(16), while "extract[ionIm and "refin[ingln are permitted or 

conditional uses in the Commercial Forest and General Industrial zones 



respectively. KCC 17.57.020(6); KCC 17.52.030(l)(i) .~C'ounly Bu at 34. 

Bccausc exploration, extraction, and refining are not the same use 

classilicafon, thc County argues that extraction and/or processing of oil 

located 011 agricultural land would require a rezone. Id. By the same 

logic. "gravel extraction" and "rock crushing" are ?tot the sarne use. In 

order to lawfully engage in "rock crushing," Gibson nlust have the 

Property reroned to one of the rural zones ill which "rock crushing" is 

either pernlitted or conditioiial use. 

1. The agricultural usc "processing of products" does not 
uriarl~higuously include "rock crushing." 

Thc County and Gibson confidently asscrt that KCC 17.29.020(13) 

is "utian~biguous," and that this provision clearly permits rock crushilig as 

"/p]rocessing of products produced on the premises." County Dr. at 27- 

28; Gibson Uv. at 25-27. This argument is not consistent with the 

respondents' own prior positions. Gibson first argued that the code was 

"unambiguousn in his LUPA brief. CP 443-44. The County makes this 

argunient for the first time on appeal to this Court. 

Both the County and Gibson originally assumed that rock crushing 

was a conditional use. CP 261, 264, 266. Only after ECP pointed out 

that rock crushing was neither a conditiollal nor permitted use, CP 212. did 

8 The County ersoneously asserts that "extract[ion]" of oil and gas is pernlitted in the 
Forest & Range zone. County Br. at 34 (citing I<CC 17.56.020(7) (mining)). 



the County and Gibson take the position that rock crushing was a 

permitted use. CP 191, 192. At the Board hearing, Gibson never argucd 

that the ~ o n i n g  code was "unanibiguous." On the contrary, Gibson's 

attorney asserted that the ordinance required "interpretation" by the Board, 

and he offered sevcral arguments in favor of Gibson's interpretation. CI' 

41-42. The Board never suggested that the code was "~mambiguous." Thc 

Board members struggled with the County's interpretation, and noted that 

tlie code was not sufticiently clear. CP 69-77. 

The respondents' new "una~nbiguous" theory is mcritless, and the 

cases citcd by the respo~idents are inappiicab1e."'~rocessi~~g oC products" 

does not unambiguously mean "rock crushing." 

2. Neither the Board nor County staff arc entitled to any 
deference in interpreting the zoning code. 

Both the County and Gibson argue that the Board's interpreiation 

of KCC 17.29.020(/4)(13) is entitled to deference under RCW 

36.70C.l30(l)(b). C'ounlji Br. at 22, 24-30; Gihson Br. at 22-25, 29-32. 

But such deference is not automatic. The County and Gibson ignore the 

plain language of tlie statute, which provides that a reviewing court will 

See fiJS Developn7ent, inc. v. Pierce Counlj~_ 148 Wn.2d 451, 61 P.3d 1141 (2003); 
McTavi,sh v, Bellevue, 89 Wn. App. 561, 949 P.2d 837 (1998); Ni.~quolb! Delia Ass'n v. 
Cily of DuPonl, 103 Wn.2d 720_ 696 P.2d 1222 (1985); Pope & Tuibol, Inc. v. Sinle 
Dept of Revmue, 90 Wn.2d 191; 580 P.2d 262 (1978); Ciry of Spokane v. Curl,~on, 96 
Wn. App. 279. 979 P.2d 880 (1990). 



afford only "such d~ference (1s is due the construction of a law by a local 

jurisdiction with expertise." RCW 36.70C.l3O(l)(b). An agency must 

establish some basis for granting deference to its interpretation of a local 

ordinance. Slleasmun v. City of Lacey, 159 Wn.2d 639, 646-47, 15 1 P.3d 

990 (2007). Where, as here, an agency's interpretation is not a consistent 

agency policy but merely the by-product of tlie current litigation, the 

agency is not entitled to deference. Id. 

Both respondents coinpletely ignore the record, w-hich shows that 

there is no basis for deference to the Board's decision. As ECP's opening 

brief explained, (i) there is no showing that County staf'f or the Board has 

any expertise in determining the meaning o r  "products" in the zoning 

code, (ii) staff mistakenly assumed that rock crushing was a conditional 

use in the A-20 zone: (iii) the Board had no expertise in interpreting the 

relevant section of the zoning code, and (iv) the County's interpretation of 

"processing of products" was developed for the first time in this case, after 

ECP pointed out that rock crushing was not a conditional use. App Br, at 

21, 23. In fact, the County previously issued a notice of violation to 

Gibson for rock crushing without a CUP. CP 121. Apart from Gibson's 

bland assertion that the County's planner is "experienced and capable," 

Gibson Br. at 31, neither the County nor Gibson has even attempted to 

explain why the Board's decision is entitled to deference. 



The record clearly shows that the Board's decision is not entitled 

to any deference under Sleusnmz, supra. Noncthelcss, Gibson erroneously 

asserts that the discussion or  deference in SleuLsinun is dicta, and that the 

Court of Appeals (Division 11) found the analysis in Slemmon to be 

"questionable" in !Milestone Hontes, Inc. v. Bonney Lake, 145 Wti. App. 

118; 127, 186 P.3d 357 (2008). Gibson Bi,. at 31-32." 

First, the analysis of deference in Sleusmrm is not dicta. Dicta is 

latlguage that has no bearing on the court's decision. ~Muri,iuge (?/Rideout, 

150 Wi1.2d 337, 354, 77 P.3d 1174 (2003). '.It does not make a reason 

given for a conclusion in a case obiter dictum; because it is only onc of 

two reasons for thc san~e conclusion." Richmond Screw Anchor Co, v. 

US; 275 U.S. 331, 340, 48 S. Ct. 194, 71 L. Ed. 836 (1928). Slecl.snzan 

expressly states that tlie Supreine Court granted review to address, inter 

uliu, the issue of dekrence to a local agency. 159 Wn.2d at 642. 

Although Sleusmun first held that the ordinance at issue was 

unambiguous. the Suprcme Court devoted an entire separate section of the 

Slea.snzan opinion to the court's alternative holding that "[TJhe city's 

interpretation is not entitled to deference." 159 Wn.2d at 646-47. 

Following its decision in Cowiche Cunyon Con.servcmcj) v. Bnsley, 11 8 

'' The County ignores the discussion of deference in Sleurrnnn v. Ciiy of l,uceyiy; 159 
Wn.2d 639, 646-47, 151 P.3d 990 (2007), erroneously asserting that Sleasmnn only 
addresses the interpretation of unambiguous ordinances. County Bi.. at 26. 



Wn.2d 801. 815, 828 P.2d 549 (1992), the Sleasntun court clearly held that 

the city's interpretation of its zoning code was not entitled to deference 

because it was not a matter of agency policy, but a "by-product of the 

cul-rent litigation." I59 Wn.2d at 646. I'hc respondents might wish that 

the unanimous Supreme Court had not reached tlie issue of defereilce to 

local agencies in Sleusmun. But i t  did, and Sleasman is binding precedent. 

Second, the Court of Appeals in Milesfone Hontes questioned the 

discussion of strict construction in Slea.smnn~ not the disc~ission of 

deference.  milestone Hornes, 145 Wn. App. at 127 (citing Sleiismm, 159 

Wn.2d at 643 n.4). iblilestone Honzes did not follow Slec/~n?un in rejecting 

deference because the court found the Bonncy Lalte ordinance to be 

unambiguous. 145 Wn. App. at 130. Unfoitunately for Gibson, Slecl.snzan 

precludes granting any deference to the Board's erroneous, aci hoc 

detcrrnination that rock crushing constitutes "processing oiproducts." 

In a footnote, Gibson asserts that Sleasniun improperly applied the 

analysis in Cowiche Canyon C:oiz.sevvuncy v. Boslej), 118 W11.2d 801. 828 

P.2d 549 (1992). Gibson Br, at 32. Even if Gibson's criticism of 

Sleasinan carried any weight, Gibson's observation that Cowiche Canyon 

involved a state statute is irrelevant. Sleasman notes that local ordinances 

are interpreted the same as state statutes. 159 Wn.2d at 643. Corviche 

Canyon rejected an argument by the Department of Ecology that removal 



of railroad trestles constituted a "substantial dcvclopineilt" for purposes of 

the Shoreline Maliagemeni Act. The Court noted that the agency's 

i~ltei~retatioil of the SMA was not a policy or uniform interpretation, but 

an "isolated action" by the agency. 1 1  8 Wn.2d at 815. Sleasmun applied 

the rationale of C o ~ ~ i c h e  Cunyon to the a~ialogoi~s context of a local 

agency's interpretation of a zoning regulation. 

~Morin v. .Johnvon, 49 Wn.2d 275, 300 P.2d 569 (1956), cited by 

both the County and Gibson, is both easily distinguishable and consistent 

with Sleusn2nn. il/jO~in rejected the argument, in a private nuisance action, 

that the defendant's tire recapping plant was prohibited by tile local zoning 

code. The court noted that the off?cials charged with enforcement of the 

zoning code had "~uiiiibrinly construed'' the code to allow such plants for 

inaiiy yeas,  aiid that iiuinerotis builditlg permits for such plants had been 

issued. 49 Wn.2d at 279. Iii contrast, there is no cvideilce that Kittitas 

County has ever allowed roclc crushing in agricultural zones. 

As Gibson's brief dcinonstrates, numerous cases may be cited for 

the generic propositioii that an agency's interpretation of local ordinances 

is entitled to deferencc. 'The County and Gibson erroneously assu~iie that 

such deference is automatically granted. But the Supreme Court's 

uilanimous opinioil in Slensinun establishes that there must be soine 

cognizable basis for deference to a local agency, such as a11 adopted 



agency policy or past unifonn enforcement. 159 Wn.2d at 646." There is 

no such basis for deference to the County or the Board in this case 

3. The Board's interpretation of KCC 17.29.020(13) is 
erroneous as a matter of law. 

Gibson also asserts that the Board's interpretation of the roning 

code was "consistent with the established activities on this property." 

Gihson Br, at 34. Nothing in the record supports Gibson's assertion that 

rock crushing has historically occurred or been allowed by the County. 

Nor did the Board tilakc any finding that such rock c~ushi~ig  had occurred 

or that such activities wcrc legal. Gibson c~tes  two lctters from 201 1 

1 i The other cases cited by Ciihson do no1 hold otherwise. In Phoei~iu Deveiopmenl, Inc. 
v. Ci ly of bVoodinvilie. 171 Wn.2d 820, 256 P.3d I 150 (201 I), Lhc court dcferrcd to the 
City Council's interpretation of wliether a project was consistent with the City's 
cornpi-eliensive plaii. I n  Si!vei-;lre~i!< v. L)ej?'i uf Lohor & Indzis., 159 Wn.2d 868; 884, 
I54 P.3d 891 (2007), the majoi-ity tiulted the Court oSAppeals Sor f'ailiiig to give proper 
weight to the Depai~ment's inrerprevation o f a  regulation that dcteriiiined whether ti-uck 
drivers were elititled to be paid prevailing wages. fiut tlie .Silvei~.sireok inajority did not 
address the basis for such deference (or lack thereof), and did not cite, much less 
overrule, its earlier iinanirnous decision in Sieiil.miin v. Ci iy of Lucey, 159 Wi1.2d 639, 
646-47, 151 P..M 990 (2007). The cited poitions in Pinecrest Ifomeo+i,ners Ass'n. v. 
Glen A. Cloninger & Assor., 151 Wn.2d 279, 290, 87 P.3d 1176 (2004), Cilizens lo 
Pre.serl,e Pioneer Pork LLC' v. Cilj, of t\/iercer I.rland, 106 Wn. App. 461, 475, 24 P.3d 
1079 (2000), and Lunzce G. Doukuss, Inc. v. City ofSpokiine, I54 Wn. App. 408, 415, 
225 P.3d 448 (20l0), are all boilerplate. City ofrMedinu v. T-Mobile USA, Ii?c., 123 Wn. 
App. 19, 24, 95 P.3d 377 (2004), includes a boilerplate discussion of deference to the 
City's hearing examiner. Mi ie i one  hi in re.^, Inc, v. City of Bonney Lake, 145 WII. App. 
I IS, 130, 186 P.3d 357 (2008), siiggests that the couit would defer to the City Council 
over the contrary opinions of staff and the hearing examiner. Keller v. C i l y  (f 
Beilinghghmn, 92 Wn.2d 726, 732, 600 P.2d 1276 (1979); did not involve an administrative 
process at all, but thc coiirt coinmented that the legislative body of the City had tacitly 
approved of tlie project. C i j ,  ofFederu1 Wri), v. Town K. Country Real E,~taie, I.LC, 161 
Wn. Apt). 17, 38. 252 P.3d 382 (201 I), merely clarifies tliat local agencies are not 
entitled to deference in tlie intei-pi-etation of state statutes. Seatonla Convalescenr Center 
v. Dep't  qfSociui & Heulih Svc.s., 82 Wn. App. 495, 518, 919 P.2d 602 (2007). involved 
a challenge to Medicaid rules adopted by DSHS, not a challenge to the department's 
intcrpretation of those rules. 



which suggest that Gibsoii's crushing machines be moved to the back of 

his property, but those letters do not support Gibson's assertion that 

crushing has occurred in the past or that such crushing was lawful. See CP 

189-190. (;ibson's assertion that the Board considered or relied 011 the 

alleged "estahlished activities" is meritless. 

'The County resorts to mischaracterizing ECP's argument. The 

County argues that the w-ord "processing" is not linlited to agricultural 

products, that other things "can legally be processed" in the County, and 

that ECP's argument relies on a "limited definition of 'processing." 

Co~ii71y Ur,  at 24-25. ECP is not proposing or relying upon a definition o r  

the generic term "processing." Nor has ECP argued that other types of 

"processing" are illegal in the County. The issue is whether the specific 

use "processing of products produced on the premises" in I<CC 

17.29.020(13) refers to (i) agricultural products or (ii) any type of product; 

incii~ding industrial products. The County notes that the tern1 

"processing" appears in other parts of the zoning code. County Br. at 24 

n. 4. R~ i t  the fact that the generic term "processing" appears in other parts 

of the zoning code ill reference to other uses confirms that the use 

"processing of products produced on the premises," which only appears in 

the agricultural zones, is not as broad as the respondents suggest. 

Ignoring the fact that "processing of products produced on the 



premises" is only permitted in agricultural zones, Gibson suggests that 

ECP is asliing the Court to rewrite the zoning code by adding the word 

"agricultural" to KCC 17.29.020(13). Gibson Rr. at 28. ECP is only 

asking the Coui? to interpret the term "products produced on the premise" 

to be coilsisteilt with the language and structure of the zoning code, which 

shows that KCC 17.29.020(13) o~lly refers to agricultural products." 

Gibson argues that "ECP fails to acknowledge that processing 

operatioils are limited to 'processing of products produced on the 

premises,"' that thc iiltcnt of KCC 17.29.020(13) is to "consolidate 

cxtractlon and processiilg of products at a single location," and that it is 

more "erficieni, ecoiloinic and practical to consolidate operaiions." 

Gibson Br. at 26 n. 18, 27-29. As ECP as already expiailled, Gibson's 

argunient regarding the source of the rock to be crushed is not collsisteni 

with the zoili11g code. If Gibson were correct, the11 "processing of 

products produced on the premises" would be a permitted use in ail /ones. 

Rut that use is only peimitted in the four agricultural zones. In lural zones 

outside established mining districts, "rock crushing" is only a condit~onal 

use regardless of the source of the rock. See App Rv at 14 (Table). 

l2 The use classification "[p]rocessing of products produced on the premises" is allowed 
in the A-20 zone and the County's three other agricultural zones. KCC 17.28.020(14) 
(A-3 zone); KCC 17.28A.020(15) (A-5 zone); KCC 17.3 1.020(9) (Commercial 
Agriculture zone). 



Gibson completely fails to explain why "processing of products produced 

on the premises" is only permitted in the County's agricultural zones. 

This is a fundamental flaw in the respondents' analysis of the zoning code. 

Gibson argues that thc County's administrative official has 

"considerable latitude" in permitting unlisted uses under KCC 

17.29.020(18) where a use is "nearly identical to a listed use." Gibson Br 

at 16 n. 11. Gibson made this argument for the first time in his LUPA 

brief. CP 443. 490. Neither County staff nor the Board relied on this 

provision. Neither made a determination that rock crushing was "nearly 

identical" to "processing of products." l:urthermore, Gibson's argument is 

essentially circular. If> as EC1' asserts, "processing oi' products" refers to 

agricultural products then rock crushing is not "nearly identical" to 

"processing of products." Processing of rock products is simply not 

"nearly identical" to harvesting and processing crops. i l 

Both the County and Gibson argue that land usc ordinances must 

be "strictly construed in favor of the landowner." C'ounty Br at 26-29 

(citing Sleasnzun, 159 Wn.2d at 643 11. 4); Gibson BI.. at 32-33 (same). 

- 

'? For the first tinie on appeal, Gibson cites KCC 17.04.020(2), which providcs that '.Tile 
administrator ... may perinit in a zone any use not described in this title and deemed to 
be of the same cliaracter aiid in general keeping with the uses authorized in sucii zone." 
(Emphasis added). Gibson Br. at 3 1. Neither County staff nor the Board relied on this 
PI-ovision, which is clearly i~iapplicable because "rock crushing" is explicitly listed as a 
perinitted or co~iditior~al use in Title 17 KCC. 



Both respondents neglect to rnention that the citcd passage in Siea.snzun is 

dicta in a footnote. Morin v. .Johnson, 49 Wn.2d 275, 279, 300 P.2d 569 

(1956), relied on by respondents, does not invite the Court to rely on 

"strict construction" to the exclusion of all other considerations. Morin 

recited the principle of strict construction only after concluding that the 

zoning ordinance did not prohibit the use at issue. 49 Wn.2d at 279. 

Since ~Morin, Washington courts have rejected "strict construction" where 

the correct interpretation of an ordinance requires a different ou tcon~e . '~  

/Wo/lorin also states that land use ordinances "should not be extended 

by implication to cases not clearly within their scope and purpose." 49 

W11.2d 279. Yet respondents' "strict construction" argument here is 

advanced to expand a perinitted use that is only listed in agricultural zones 

to allow processing of virtually any thing extracted fiom agric~iltural lands, 

including the minerals and petroleum. The respondents' "strict 

construction" argument is also inconipatible with KCC 17.08.550(3), 

which defines "prohibited use" as "those uses not specifically enumerated 

as permitted ~~ses . "  "Rock crushing" is expressly listed as either a 

!" See MrrN, Inc. I,. City (fS'eatr/e, 108 Wn.2d 369, j78, 739 P.2d 668 (1987) (I-ejecting 
argument that strict construction required intel-preting "lot area" in favor of developer); 
Friend v. Friend, 92 Wn. App. 799, 804 n.3, 964 P.2d 1219 (1998) (rejecting argument 
that strict coilstriiction required approval of partition of real property); Development 
Services oJAmericcr, Inc, v. Cify ofSeallle, 138 Wn.2d 107, 116-17, 979 P.2d 387 (1999) 
(rejecting strict construction where Court agreed that helipad was not necessary to the 
appellant owner's business); CriJiin v Thurston Coztnly, 165 Wn.2d 50, 66, 196 P.3d 141 
(2008) (Sanders, J., in dissent, citing Morin. supra, for "strict construction"). 



permitted or co~tditiollal use in zones other than agricultural zones. 

Thercfore, under KCC 17.08.550(3) .'roclc crushiilg" is prohibited in other 

?,ones. No amount of "strict constr~iction" can change that. 

In its opening briee ECP pointed out thai the Couilty already has 

been hund in violation of the Growth Management Act, Chap. 36.70A 

RCW ("GMA"), by allowing impermissible uscs of agricultural lands, 

including sand and gravel excavation as conditional uses, Kittitus Co~tnty 

v. Eastern Washington Growth Manugernenl ilIeurings Bot~rM'. 172 Wn.2d 

144, 170-72, 256 P.3d 1193; 1205 (2011), and that rock crushing is even 

less appropriate in agricultural zones. Ap11 Rr. at 25. In response, the 

County notes that the court laclcs jurisdiction to find thc County in 

violation of GMA in this case. Coztnty Br. at 32-33. But ECP has not 

argued otherwise. in a footnote, Gibson objects illat EC1"s argument is 

misleading because the Gibson property is designated A-20: and not the 

Commercial Agriculture designation at issue in Kittitus County. Both 

respondents have missed the point-rock crushing is not an appropriate 

use in agricultural lands. 

Finally, the Cou~lty cites Valentine v. Dourd of Au'jostrnent ,fbr 

Kiltittrs C'ounty, 51 WII. App. 366, 753 P.2d 988 (1988) for the bizarre 

proposition-made for the lirst time on appeal to this Court-that 

"[c]mshing is a form of processing as a matter of settled law." County Br. 



at 30. Valentine held (pursuant to statutes subsequently amended) that 

"rock cruslling" was not included in "surface mining' for purposes of the 

exclusive jurisdiction of the Department of Natural Resources (DNR). 51 

Wn. App. at 372. l'nlentine rejected the mine operator's argument that 

DNR's issuance of a surface mining permit precluded local zoning 

regulations against rock crushing. 51 Mln. App. at 373. 

Vulentine does not address, much less support the County's 

argument that the term "processing of products produced on the 

premises," which only appears in rl-ie County's agricultural zones; must 

include rock cnlshing. On the contrary, Vc~lcntine indircctly confirnls that 

"gravel extraction" and "rock crushing" are not the same use, and that 

roclc crushing is a separate activity froin the extraction of rock ikom the 

ground. 51 Wn. App. at 372. Vulenline also establishes that rock crushing 

is subject to local zoning restrictions, 51 Wn. App. at 369, but sheds no 

light on the interpretation of such restrictions. For example, Valenline 

does not explain why rock crushing would be a permitted use in 

agricultural zones but a conditional use in rural zones. For that matter, 

neither the Coulity nor Gibson has explained that curious discrepancy. 

In sum, the Board erroneously concluded that rock crushing is a 

permitted use in the A-20 zone. 'l'lle language, context and overall 

structure of the zoning code clearly shows that "Processing of products 



produced on the premises" refers to agricultural products. "Rock 

crushing" is a distinct usc recognized and permitted in other zones. but it 

is not permitted in agricultural zones. Because rock crushing is neither a 

permitted nor conditioilal use in the A-20 zone, Gibson's application for 

rock crushing must be denied 

R. The County's issuance of a I)NS was must be reversed. 

1. The County violated the SEPA rules governing the use 
of existing environmental documents (WAC 197-11-600 
et seq.) 

It is ~~ndisputed that the SEPA checklist submitted by Gibson for 

the CUP application was nlerely a copy of  the 2008 DNR cl~eciclist that 

had been altered to change the slze of the proposal and to add new uses, 

iilcludillg rock crushing. C~nzpure CP 129-135 with CP 268-274. Given 

the undisputed fact that the Couilty reused C3ibson.s 2008 checklist to 

issuc its DNS. the County was rcquired to comply with the specific SEPA 

regulatio~ls regarding the use of existing environmental documeilts. See 

WAC 197-1 1-600 ct seq. Under those rules, an agency must use one (or 

more) of four formal methods: (a) "Adoption." (b) "Incorporation by 

reference," (c) preparation of an "addendum," or (d) preparation of a 

supplemental environmental impact statemeilt (SEIS). WAC 197-1 1- 

600(4); see App Br. at 3 1-32. The County did ]lone of these things. 

At the Board level, the County argued that an environmental 



cliecklist was "optional." CP 202-205. ECP's LUPA brief explained in 

detail why a checlclist is mandatory. CP 356-357. The County 

completely failed to address the issue in its LUPA response. CP 412-425; 

see CP 492. Nor does the County address the issue in its brief to this 

Court, thereby conceding that the checklist is mandatory." 

The County now argues, for the first time on appeal, that the SEI'A 

regulations regarding the use of existing environmental documents, WAC 

197-11-600 et seq., are ii~applicable because the SEPA checklist is 

"entirely the responsibility of the applicant" (Gibson), and the applicant is 

only required to complete tile checklist to the best of its knowledge. 

C:ounly Br, at 20-22. An appellate court will generally not consider an 

issue raised for the lirst time on appeal. l ieg v, Alldredge, 157 Wn.2d 

154> 162, 137 ?.?d 9 (2006). 

More importantly. the County's argument-which carelessly 

paraphrases the instructions to the applicant in the checklist form (WAC 

197-1 1-960)- violates the plain language of the applicable SEPA rules. 

WAC 197-1 1-3 1 S(1) provides that agencies "shall" use the ellvironmelltal 

checklist to assist in making a threshold determinatioil. WAC 197-1 1-100 

15 In a rootnote, the County asserts that ECP's argument about whether a checitlist is 
required "makes no sense" because Gibson submitted an enviro~imental checklist. 
Cozmty HI", at 17 n.3. ECP's argument merely responded to the County's erroneous 
argument that an envirotimental checklist was "optional." CP 421. 



provides illat an agency may require the applicant to complete tile 

checltlist. Rut that does not relieve the agency of its respo~isibility to 

ensure that the agency has sufficient information to make a threshold 

determination. WAC 197-1 1-335. If the illformatioil provided by the 

applicant is not sufticieiit, the agency may require the applicant to provide 

additional illformation at the applicant's expense ai~dlor conduct its own 

studies and investigatio~ls. WAC 197-1 1-100(1); WAC 197-1 1-335. 

Contrary to the County's argument, the checklist is an environmental 

docurneilt for piu-poses of WAC 197-1 1-600 et seq. 

By completely failing to address the SEPA rules for using existing 

environiiiental dociiments, thc County concedes, sub silentio, that it did 

not comply with those rules. Furthermore, by attempting to blame Gibson 

for the deficie~lcies ill the checklist the County also collcedes that ilic 

checltlist provided by Gibson was not sufficient. 

Gibson argues that the 2008 DNR surface mining permit and the 

County application are the same project. Gibson Br. at 5 n.4. 12-13, 35. 

If that were true, Gibson would have submitted one colllpletc checltlist for 

the entire combined project. 13ut'Gibson9s 2008 checklist to DNR did nof 

include rock crushing, screening, and washing, telnporary concrete and 

asphalt plants or concrete recycling identified as the proposed uses in the 

2010 CUP application. Conzpure CP 129-135 wilh CP 268-274. 



Furtherll~ore, if the DNR and County permits were considered to 

he one project, then the SEPA rules would have required a determination 

of whether DNR or the County was the "lead agency" for purposes of 

SEI'A review. ,See WAC 197-11-50(2) (lead agency is responsible for 

threshold determination); WAC 197-11-024 (determining lead agency). 

Under the applicable rules, the County would have been the lead agency. 

WAC 197-1 1-932 (county or city is lead agency where perinit from more 

than one agcilcy is required). Yet Gibson submitted the environmental 

checklist to DNR first, and that agcncy made a threshold determindtion 

bascd on a checklist that did not iilclude the new uses Gibson proposeci. 

In his LUPA brief> Gibson argued that thc Coullty has discretion to 

use one of the four procedures for using existing eilvironmeiltal documents 

in WAC 197-1 1-600(4), and that the County was not required to "adopt" 

the prior c~lviroi~mei~tal checklist. CP 447-448. Rut Gibson never 

explained which of the four procedures, if any: was used. Id. 

(In appeal, Gibson concedes that the County did not elnploy any of 

the four allowable procedures for using existing environmclltal 

documents. Gibson now argues, for the first time oil appeal. that the 

County reviewed both the 2008 checltlist submitted to DNR and the 

altered checklist submitted to the County. Gibson Rr. at 35, 36 n.23, 38. 

Again, the Court should not consider this new argument. Heg, 157 Wn.2d 



at 162. It is u~idisputcd that both checklists are in the administrative 

record, but Gibson does not cite anything in the record as support for his 

assertion that the County actually reviewed both checklists. Gibson 

entirely relies on the fact that ECP pointed out the flaws in the checklists. 

Gibson Br, at 37 n. 25, 39. 

More importantly, both checklists were inadequate for proper 

SEPA review. The record shows that Gibson simply altered the uses and 

acreage disclosed on his 2008 DNR checklist and resubmitted it to the 

County. The recycled environmental checklist submitted by Gibson did 

uot address any of the i~llpacts of rock crushing or any of tllc other uses 

proposed by Gibson. If ECP had not objected, this total failure lo engage 

in proper environmental review would have gone unnoticed. 

Gibson notes that he eventually alnended his applicatio~l to remove 

washing operations and temporary concrete and asphalt plants. Gihson Br. 

at 8, 9 n.8, 37, 41. But this occurred after Gibson subniitted the DNR 

checklist and after the County had issued its notice that it intended to 

issue a DNS. CIJ 255, 261. The fact that both Gibson and the County 

previously ignored the obvious additioilal impacts of concrete and asphalt 

plants shows that no real environmental review was ever done. 

Gibson cites SEAPC v. Cctm~nuck I1 Orc/~ar~/ .~ ,  49 Wn. App. 609: 

613, 744 P.2d 1101 (1987), for the proposition that a reduction in the 



scope of a project does not require a new threshold determination. Gihsoi~ 

Br. at 37. In SEAPC, a developer deleted a portion of a project after an 

environmental impact statement for the entire prqject had been con~pleted. 

The Court of Appeals agreed with the developer that no additional review 

was needed where the subsequent proposal had less impacts than the 

original application. 49 Wn. App. at 613. Unlike SEAPC.. the County 

here never conducted proper environil:ental review in the first instance. 

Finally, Gibson argues that the County's failure to comply with the 

SEPA rules was harmless enor under RCW 36.70C. 130(l )(a). (;ih.son Ur. 

at 38 n.26, 39-40. The County's failure Lo prepare a proper SEPA 

checklist (or to require Gibson to prepare one) was not harinlcss. As 

explained in the next subsection, that failure was part of the County's 

overall fail~irc to consider the environiiienial impacts ofthe application. 

After briefing the issue twice, the County and Gibson have been 

unable to present a consisteilt explanation of bow the County processcd 

the SEPA checklist and issued the DNS. In addition to the lack of 

evidence of actual environnlental review in the record, the shifting and 

inconsistent explanations offered by the respoitdents confirms that no 

meaningful SEI'A review was done. 

2. The DNS is clearly erroneous because no meaningful 
SEPA review of the project occurred before the County 
issued the DNS. 



The County agrees with ECP that the record of the County's DNS 

must demonstrate that enviroilnlcntal factors were co~lsidered in a manner 

suficient to amount to priina facie compliance with SEPA. County Br at 

17 (citing Peuse EIdl ('ommun~ty Group v ('ouniy of S ~ ~ o k ~ t n e ,  62 Wn. 

App. 800. 8 10, 8 16 P.2d 37 ( I  991)). The record shows that 110 meai~ingful 

eilvironl~lental review was conducted before the County issued the DNS. 

The County has not established prima facie colnpliailce with SEPA.'" 

On the inerits of the DNS, both (;ibsoil and the County make the 

same three basic points: (i) that County staff reviewed the C1JP 

applicatioil and eilvironmciltal checklist; Cour?/y Br. at 4 ,  19; C;ibson Br. at 

1, 35-38; (ii) that the County received o11ly minimal comments from tlre 

public works department, fire department, DNK and the Department of 

Ecology; ( k z~n ly  Br. at 18; Gibsoii Rr. at I ,  11, 40; and (iii) that 

neighboring owners did not object; (,'ounty Br. at 3 ;  Gibson Dr. at 1 ,  33, 

16 For the tirst time 0x1 appeal, Gibsoii argues that ECP tnust pressirt "actual evidence" of 
probable significant environmental impacts. Gibson Br. at 40-42. The cases cited by 
Gibson do not alter the County's burden to show prima facie coinpliance with SEPA. 
Boeh~n v. Cify of' Vancouver_ 11 1 Wn. App. 71 1, 719-720,47 P.3d 137 (2002), clearly 
states that the County had the "burden of demol~strating prima facie compliance" with 
SEPA. After concluding that this burdcn liad been met, Roehm noted that the project 
opponents had not produced evidence of actual impacts. id Similarly, Moss v. City of 
Acllingham~ I09 Wn. App. 6 ;  23; 3 1 P.3d 703 (200 I), found priina facie compliance, and 
then noted tirat the appellants had produced no evidence of significant impacts. Contiary 
to Gibson's argument, ECP is not required to produce any evidence where, as here, the 
record fails to establish prima facie compliance with SEPA. That is particularly true 
where, as here, ECP was riot permitted to present any evidence or testimony in the SEPA 
appeal hearing. Nevertheless, ECP identified a myriad of potential impacts from the 
expanded gravel pit that were not addressed. CP 213-16. 



41. These points do not address, let alone rebut the evidence in the record 

that 110 ineaningf~~l enviromneiltal revicw was actually done. 

The County insists that staff actually reviewed the CUP application 

and environmental checklist. But the Sact remains that the staff 

overloolted the fact that Gibsoii's application included numcrous uses with 

significant impacts that were not actually addressed in the SEPA checklist, 

i~icluding washing, temporary concrete and asphalt plants, and concrcte 

recycling. CP 266. Although Gibson later amended his application to 

delete those uses, leaving only rock crushing, thc County indicated its 

intent to issue a DNS before the applicatioil was ameilded. CP 255, 261. 

There is nothing i11 the record to indicate that staff actually examined tile 

impacts of rock crushing or the other proposed uses before issuing a DNS. 

Both the County and Gibson rely on tile lack of comments from 

DNR and the Department of Ecology. C'oun/y BY, at 18-19; Gibson Br. at 

11, 41. Those agerlcies were not the lead agency, and those ageiicies are 

not charged with determining all of the possible impacts of a proposed 

land use." That was tile County's job. The state agencies might be 

procedurally barred from challeilgitig the County's DNS pursuant to WAC 

17 I'he County erroneously asserts that RCW 36.70C.I30(l)(b) "requires deference to 
such conunent by agencies with expertise." Counv BY. at 19. That statute addresses the 
review of conclusions of law under LUPA. That statute has absolutely nothing to do with 
comments froin other agencies under SEPA. 



197-1 1-545. But the lack of comments from those agencies does not 

establisll that the County complied with SEI'A. 

Finally, the absence of objections from neighbors does not 

establish that a project has no envi ro~~~l~enta l  impacts. The neighbors are 

not agencies charged with complying with SEPA. 

Contrary to the Coullty's argument, this case is easily 

disti~lguishable from Pease Hill Comnzunity Group v. Spokune Counly, 62 

Wn. App. 800: 810, 816 P.2d 37 (1991). In that ease, the agencies MDNS 

i~lcluded tell mitigation measures, and the record indicated that the agency 

actually performed a "complete anci tiiorough review of the project" prior 

to issuing the MDNS. 62 Wn. App. 809. I11 this case, the record indicates 

that the County rilerely received an obviously insuficient environmer~tal 

checklist from Gibson, circulated that checklist to other ageilcies, and 

issued a DNS without addressing i v y  of the iinpacts of the proposal. 

Furtherinore, even after ECP explained the defects in Gibson's chcciclist, 

the County took no action to address thosc defects. 

Finally, Gibson argues, for the first time on appeal; that the 

impacts to water and air quality were addressed by a Sand and Gravel 

General Permit issued by the Department of Ecology (DOE). Gibson Br. 

at 5 n.4, 6 n.6, 12, 17, 41-42. This argument must be rejected because it 

was raised for the first time on appeal, Heg, 157 Wn.2d at 162, and 



because the alleged general pcrmit is not in the record. In addition, the 

general permit cited by Gibson is i ~ o t  automatically available to Gibson; a 

permittee must file an application with DOE and i~iust meet certain 

criteria.18 Gibson cites nothing in thc record to establish that he has even 

filed an application or that his prqject meets the applicable criteria. 

In sum. the record de~lionstrates that the County did not 

sufficiently consider the environmental impacts of the proposal, and that 

the [INS was not based on "infor~nation reasonably sufficient to determine 

thc environtnental inlpact of a proposal.'' Peu.se Hill, 62 Wn. App. at 810. 

The DNS is clearly erroneous. The CUP must be reversed and renlanded 

to the Couniy for compliance with SEPA. 

C. The County failed to provide an open record hearing on ECP's 
SEI'A appeal. 

It is tindisputed thd thc KCC 15A.07.020 provides for a closcd record 

SE,PA appcal but no opcn record heari~ig. It is also undisputed that the 

Board followed this procedure. County Br. at 9-16; Gibson Br. at 43-47. 

The issue is whether this procedure co~iiplies with state law. This question 

of law is reviewed de nnov. Isla Verde Int'l Ilolding.~, Inc., v. C'izy of 

C:clnzn.s, 146 Wn.2d 740,751,49 P.3d 867 (2002); RCW 36.70C.l30(l)(b). 

ECP has explained that under RCW 36.70B.060(6) a closed record 

18 See http://www.ecy.wa.gov/programs/wq/sand/index.htnl (last visited Mai-ch 29, 
2012). 



appeal can only occur after an open record hearing has been held. App. 

Dr. at 37-38. Both the County and Gibson argue that that statutc merely 

limits SEPA appeals to no more than one open record Ilearing, and that the 

County 1x1s clccted to not provide such a hearing. County Br at 11-12: 

Gibson Br. at 45. According to the County, that statute "merely limits the 

number of open record proceedings and does not place a prohibition on 

other processes that do not incorporate open record hearings." ('ounly Br 

at 12. Both respondents ignore the plain language of the statute: 

(6) Except for the appeal of a determillatioil of 
significance as provided in RCW 43.21C.075, if a local 
govcrnmcnt elects to provide an appeal of its threshold 
determinations or project permit decisions, the local 
government shall provide for no more than one 
consolidated open record hcaring on such appeal. 'She 
local government need not provide for any further appeal 
and may provide an appeal for some hut not all project 
permit decisions. If an appeal is provided after the open 
record hearing, it shall be a closed record appeal betbre 
a single decision-making body or officer.. . (Emphasis 
added) 

I he first sentence of the statute provides that the first SEPA appeal. if ally. 

must be an open record hearing. The second sentence states that no 

further appeal is required. The third sentence states that if a subsequent 

appeal is provideci that appeal must be a closed record appeal. The 

statute does not allow an agency to provide only a closed record 

1 'J Gibson takes a sentence allegedly froin Richard L. Settle, The Washinglon State 
Environn?ental Policy Act; E-29 (Lexis 2006) out of context. Gibson Rr. at 46. The cited 



If the County and Ciibson were correct, the first sentence o r  RCW 

36.703.060(6) would allow an agency to provide a closed rccord appeal 

followed by yet another closed record appeal. But that nonsensical 

interpretation is inconsistent with RCW 36.70B. 120(2), which provides: 

(2) Consolidated permit review may provide 
different procedures for different categories of project 
permits, but if a project action requires project perinits Crom 
Illore than one category, the local government shall 
provide for consolidated permit review with a single 
open record hearing and no more than one closed 
record appeal as provided in RCW 36.70B.060. Each 
local governnlent shall determine which project permits are 
sul>,ject to an open record hearing and a closed record 
appeal. (Emphasis added) 

This statute clearly states that an agency cannot provide two closed rccord 

appcals. Therefore: correctly interpreted, RCW 36.70B.060(6) only 

allows a closed record appeal after an open record l~eal-ing.~' Moreo\;er, 

how can you have a "closed record appeal" on a "closed record" until you 

have an open record hearing at which the record of the "open record 

hearing" is created? Respondent's position is illogical 

The correct interpretation of RCW 36.70B.060(6) is revealed by 

the statutory definition of "closed rccord appeal:" 

sentence does not support the arguinei~t that an agency may provide only a closed record 
appeal. Even if it did, Mr. Settle's characterization of RCW 36.70R.060 would be 
contrary to the plain language of the statute. 

20 ECP is not asking this Court to rewrite RCW 36.700.060(6), as the County suggests. 
County Br. at 11 .  The County has simply misread the existing statute. 



(1) "Closed record appeal" ineans an administrative 
appeal on the record to a local government body or officer, 
including the legislative body, following an open record 
hearing on a project perinit application when the appeal is 
on the record with no or limited new evidence or 
information allowed to be submitted and only appeal 
argument allowed. (Emphasis added) 

RCW 36.70B.020(1); see also WAC 197-1 1-721 ("'Closed record appeal' 

means an administrative appeal . . . following an open record hearing on a 

project permit application"). RCW 36.70B.020(1) confirms that a closed 

record appeal is an appeal that follows an open record hearing. The 

County argues that the definitions in RCW 36.70B.020 only "apply 

throughout this chapter." County Rr, at 13. But the operative statute- 

RCW 36.70B.060- is part of that same chapter. Therefore the definition 

of "closed record appeal" in RCW 36.70B.020(1) applies to the limits on 

SEPA appeals in RCW 36.70B.060(6). 

For the first time on appeal, the County protests that ECP has 

mischaracterized the SEPA hearing provided by KCC lSA.07.020 as a 

"closed record appeal." Both ECP and Gibson have referred to the 

County's hearing process as a "closed record appeal," Gihso~? Br at 46, 

because the County's process meets the definition of "closed record 

appeal" in RCW 36.70B.020(1) and WAC 197-1 1-721 except that the 

County does not provide an open record hearing first. 

Gibson argues, for the first time on appeal, that the definitions in 



RCW 36.708.020(1) and WAC 197-11-721 apply to l~earings on the 

underlying project permit but not to an appeal of a SEPA threshold 

determination. Gibson Br, at 46-47. In fact, the term applies to appeals of 

both the underlying permit and SEPA threshold determination. See RCW 

36.70B.050(2) ("Except f o r  the appeal of a determination of significance 

as provided in RCW 43.21C.075, provide for no more than one open 

record hearing and one closed record appeal.") Chapter 197.1 1 WAC 

only applies to SEPA, so it makes absolutely no sense to suggest that the 

definition in WAC 197-11-721 does not apply to SCi'A appeals. 

The County also argues that "[there is no] autilority for the 

proposition that local governments cannot adopt or deline processes 

different from those found in Ch. 36.70B RCW or Ch. 43.21C RCW." 

County Br. at 13. This argument is nonsense; tile relevant "aiithority" is 

Chapter 36.708 RCW itself. Chapter 36.70B RCW was adopted by the 

1995 legislature for the purpose of reforming local land use and 

environn~ental review process. RCW 36.70B.010. Nothing in the statute 

suggests that its provisions are optional. Indeed, RCW 36.708.060 clearly 

states that local agencies "shnlr' establish compliant permit processes by 

March 31, 1996. The County might wish that it had the authority to 

establish different processes, but it does not. The County's argument is a 



tacit admission that KCC 15A.07.020 violates state law." 

The County notes that RCW 43.2IC.O75(3)(a) merely limits 

agencies to "no more than one agency appeal proceeding." County's Br. 

at 7-8. This provision of the SEPA statute does not conflict with or 

override the spccific provisions of Chapter 36.70B which establish 

permissible appeal processes. Furthermore. the SEPA statute is 

implemented by tile SEPA rules in Chapter 197-1 1 WAC. Those rules 

confirnl that SEPA appeals are governed by Chapter 36.700 RCW and 

that a closed record appeal can only occur after an open record hearing. 

WAC 197-1 1-721. 

ECP also pointed out that KCC 15A.02.030 and KCC 15A.01.040 

require an open record hearing. App. Rr. at 38. Gibson ignores both 

provisions. The County ignores KCC 15A.01.040, but asserts, in a 

footnote, that the County does not actually offcr the "closed record 

appeal" explicitly defined in KCC 15A.02.030. In its LIJPA briei; the 

County asserted that tile definition of "closed record appeal" should be 

71 Both the County and Gibson mistakenly quote WAC 197-1 I-680(2). Cozinty Br. at 13; 
Gibson Br, at 45. 'Tliat section deals with appeals Rom decisions to condition or deny a 
proposal uiider RCW 43.21C.060. (This is so-called "substa~~tive SEPA"). Appeals of 
SEPA threshold determinations, like the DNS in this case, are ai~thorized by RCW 
43.21C.07513). Tlle County and Gibson not only cite the wrong SEPA rule, biit that rule 
also confirms that the provisions of RCW 36.70B.060 are mandatory. WAC 197-1 1-680 
("Such appeals are subject to the restrictions in RCW 36.70B.050 and 36.70R.060 that 
local governments provide no more thai~ one open record hearing and one closed record 
appeal for permit decisions." 



deleted. CP 419. Unfol-tunately, the County's argiinsents contradict the 

plain language of the County's own code. 

ECP has explained that a meaningful closed record appeal cannot 

occur unless and until an opcn record hearing has bccn held, App. Br. at 

29, and the record clearly shows that the closed record appeal was a 

meaningless exercise. The Board members did not ask any substantive 

questions or engage in any meaningh~l discussion before voting to deny 

the SEPA appeal. CP 33-34. Neither the County nor Gibson have 

addressed the actual conduct of the SEI'A appeal hearing. Both merely 

note that the Board upheld the DNS and made a finding that the 

responsible official had followed the proper proccdures. Collnfy Br, at 5 ;  

Gihsoiz Br. at 1 6.22 

The County argues that ECI' has not explained how the closed 

record appeal process could be unfair. Cozrnty Br, at 14. Rut the County 

does not deny that there was no meaningful discussion of the SEPA appeal 

by the Board or that the Board excluded ECP's SEPA exhibits and refused 

to allow any testimony or argument. Indced, the County argues that ECP 

22 The County and Gibson also argue that the closed record appeal complies with 
procedural and substantive due process. County Br. at 14-16; Gibson Rr. at 44. ECP l ~ a s  
never argued otherwise. Furtliermore; substrrntive due process lias nothing whatsoever to 
do with the fairness of legal processes. See Cuimont v. Clarke, 121 Wn.2d 586, 854 P.2d 
1 (1993) (law requiring financial assistance to mobile home tenants when mobile home 
park is closed violated slibstantive due process). 



violated the Couiity's rules by attempting to present substantive 

information in the SEPA The Cou11ty also argues that the SEPA 

brief and exhibits offered by ECP were properly excluded, and that these 

materials should not be considered part of the record under RCW 

36.70C.I20(2)(b). C.'ounry Hr. at 16. Thc County's argument assumes that 

the closed record appeal process was lawful. If it was not, as ECP argues, 

then ECP's SEPA brief and exhibits were "were improperly excluded 

from the record after being offered by a party to the quasi-judicial 

proceediilg" under KCW 36.70C.l20(2)(b) and are properly part of the 

record before this C o ~ ~ r t .  Their exciusion also dernonstrates t l~at the 

County's process is "unfairn and that there was prejudice to ECP as a 

result of the County's adhcrciicc to an illegal process. 

The County's argument would limit the "record" in a SEPA appeal 

to only the application and the cornlllents received by the agency during 

the co~niuent period (before a threshold determinatioii is made). County 

Br, at 9. But an applicant or project oppoilent cannot know before a 

tllreshold determination is actually made whether the agency has actually 

'' In a footnote, the County asserts that ECP employed "ambush litigation tactics" by 
submitting "a mass of informdtioii and argument" at the SEPA hearing. ( h u n w  Resp. Bu. 
at 5 n.1. These assertions are inere hyperbole. The "mass of infonnation" submitted by 
ECP consisted of (i) a seven-page brief on SEPA procedures and (ii) live (5) exhibits. 
Four of the exhibits were neai-by residential plats that the Couiity had ignored- and the 
fifth exhibit was a copy of an earlier letter in which ECP objected to the County's SEPA 
procedures. CP 370-408. 



considered, addressed or mitigated the impacts of a project. Only after a 

threshold determination is made can an appellant determine what evidence 

and argument is needed to challenge that determination. Where an agency 

does not provide ally SEPA appeal process whatsoever----wl~ich is 

permitted by 1iCW 43.21C.075, a party may challenge the agency's SEPA 

determination with new evidencc and arguineilt in superior court under 

1.IJPA. See RCW 36.70C.120(1) (judicial review limited to the record 

oilly wllere party has an opportunity to create a record on factual issues 

before quasi-judicial tribunal). By purporting to close the SEPA record at 

the end of the comment period and provide only a closed record appeal, 

the County seelis to prevent parties from effectively challenging its SEPA 

decisions. 

The C:ounty provides no factual or legal citation io support its 

assertion that the Board of Couilty Commissioners intended the SEI'A 

appeal procedure to prevent the "last minute" submission of evidence and 

argument. County Br. at 5 n.1. The County continues to allow parties to 

submit evidence, testimony and argument at hearings on project permits. 

KCC 15.4.05.020. Indeed, that occurred in this case. CP 35-69: 136-1 84. 

It makes no sense to suggest that "last minute" submission of evidence and 

argument is a problem in SEPA appeals but not project permit hearings. 

Even if that were a recurring problem in County SEPA hearings, however, 



that is not an excuse for ignoring a clear requireme~lt of state law that there 

be an open record hearing before there can be a closed record appeal. 

Finally, Gibson erroiieously asserts that County's SEPA appeal 

process is "similar to LUPA" because, according to Gibson, the court 

under LUPA "bases its review upon the administrative record; accepts and 

considers only legal argument based upon the record; and precludes 

submissioll of new evidence." Gibson Br, at 44 11.28 (citing RCW 

36.70C.120). Gibson misunderstands the LIiPA statute. Under I,UPA, 

the superior court's review is limited to the administrative record oidy 

where the record was created by quasi-judicial body or officer in a cjuasi- 

judicial hearing where thc parties may create a record. IZCW 

36.70C.120(1). In other words, LUPA provides only a closed record 

appeal where an open record hearing has already occurred. The Cou~lty's 

defective SEPA appeal process provides no open record hearing. 

The County's failure to provide all open record hcaring on ECP's 

SEPA appeal was erroneous as a matter of law. The CUP must be 

reversed and remanded to the County for compliance with SEI'A. 

D. Respondents may be entitled to attorney's fees on appeal. 

Both the Couilty and (;ihsoil request an award of attorney's fees on 

appeal pursuant to RCW 4.84.370. County Br. at 35-36; Gibson Br. at 49- 

50. Gibson understands that the respondents may recover (i) reasonable 



attorney's fees. (ii) on appeal (only), (iii) to the extent that the respondents 

prevail or substantially prevail in this appeal. Further discussion of 

reaso~lable attorney's fees is premature because the respondents have yet 

to prevail in this appeal 

VI. CONCLUSION 

For all these reasons, this Court should reverse the decision of the 

Board. Rock crushing is neither a permitted nor conditional use in the A- 

20 zone. and Gibson's application for rock crushing must bc denied. In 

addition, the County failed to comply with SEI'A in issuing a DKS h r  the 

CUP for the expanded gravel pit operation. I llc CIJP inlist be revcrseci 

and remanded to the County for compliance with SkPA 
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