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Opening Arguiment

We would like to discuss and offer suggestions to the Court in
regards to its role in light of what we and the Police have argued. We
observed at the October 28" hearing how the Police/City respectfully
outlined, in their opinion, the Superior Court’s role in this case. RP 5-8,
17. We understand that we also have this prerogative. We are
encouraged by the Mandamus Law itself in doing so and respectfully
make our case to you, the Justices of Washington State’s Court of
Appeals, Division I, We are sincerely and clearly driven, in all of our
opinions and arguments, to ask: What is Trath?

We understand thaf a lower court cannot rule against a Supreme
Court decision such as Roe v.Wade, 410 11.S. 113 (1973). However, we
respectiully argue, based upon other Supreme Court decisions, that this
Court is free to make its own decision.

Our Petition, briefs, hearing and Appeal argue that the Court must
“look further into the facts” as defined in Washington State and Federal
Law, The Supertor Court erred in not doing so. The U.S. Supreme
Court has done so in four of the most important decisions in our
country’s history, as we discuss. We ask this Court to do the same.

In Roe, the court did not {ook further into the facts. In Mandamus
this is referred to as “Questions of fact”, RCW 7.16.210. As a result of

their decision of not fooking into and vesolving the facts, Roe v. Wade:




1) is not a rational decision as evidenced by subsequent Supreme
Court decisions subsequent to Roe and current scientific fact. Brown v,

Board of Education of Topeka. 347 U. S. 483 (1954). CP 14, 16-25, 53,

and CP 108-109, and

2) 1is a ruling which did not decide the fact: who human beings and
persons are legally. CP 10-11,14-15, 20, 22-25; Appeal: 34,40-41,
“We need not reselve the difficult guestion of when life begins. When
those trained in the respective disciplines of medicine, philosophy, and
theology are unable to arrive at any consensus, the judiciary, at this point

in the development of man’s knowledge, is not in a position fo speculate
as to the answer.” Roe v. Wade, 410 U.S. 113, 159-160, 93 S.Ct. 703,

730, (1973), and:

The Supreme Court made the following prophetic statement:
“The appellee and certain amici argue that the fetus is a ‘person” within
the language and meaning of the Fourteenth Amendment. In support of
this, they outline at length and in detail the well-known facts of fetal
development. If this suggestion of personhood is established, the
appellant’s case, of course, collapses, for the fetus’ right to life would
then be guaranteed specifically by the Amendment.” Roe v, Wade, 410
1.8, at 156,93 S.Ct. at 728.

With the statement, “If this suggestion of personhood is
established...”, the Supreme Court lefi open the decision of who is, in
fact, a person. With these insightful and powerful words, the Court
acknowledges that no decision can be made without this question of fact
being determined. The Supreme Court stated in writing that they would
not, “at this point in the development of man’s knowledge” determine,
who is in fact, a person. They noted the unresolved “question of fact”

before them, but they decided not to resolve it. The evidence for this is

that they had the clearness of mind and cognizance to make these




statements. Roe v. Wade, Id., United States Constitution and Appeal

26-34 and 40-41.

Previous Supreme Courts have decided “questions of fact” that have
never been decided before and specifically in cases involving: who are
human beings and persons:  Amistad, “free men vs. slaves™; Dred Scott,
“CITIZEN vs. slave™;, Brown, “ "separate but equal’ vs. segregation”™;

and Cooper, upholding Brown. United States v. The Amistad, 40 U.S.

518 (1841), Dred Scott v. Sandford. 60 U.S.393 {(1857), Brown v.

Board of Education of Topeka, 347 U. 5. 483 (1954) and Cooper v,

Aaron, 358 U.S. 1 (1958) (attached). RP 9, 11-12, 14-16.

In these cases the Court decided that in order to make a legal ruling
they had to “look further into the facts” before a decision could be made.
Appeal at 26-39. The Court in Rog v. Wade did not adhere to this
established high standard of looking into and resolving the facts. “We
need not resolve the difficult question of when human life begins” and
“the judiciary.....is not in a position to speculate as to the answer.” Roe.

In these four cases the Supreme Court looked at the facts, ie.,
““...looking behind these documents” so that the cases could “...be
decided upon the eternal principles of justice...”. Amistad, Appeal at 29-
32 and RP 12, Looking into and deciding the facts of a case has been
considered the duty of the judiciary for over 200 years, “In 1803, Chief
Justice Marshail, speaking for a unanimous Court, referring to the

Constitution as “the fundamental and paramount law of the nation”,




declared in the notable case of Marbury v. Madison, 1 Cranch 137,177,

that, “It is emphatically the province and duty of the judicial department
to say what the law is.” Cooper, at 18. CP 61-62, 108-109. The Supreme
Court in Roe v. Wade left this fact, of who a human being is, unresolved.
In the four cases we discuss, the facts, similar to or the same as this fact,
were decided by the Courts in order for a just legal decision to be
rendered.

The Roe Court set a dangerous precedent. They did not follow the
highest legal standards of the Supreme Courts that had gone before them

in Amistad, Brown, Cooper and even Dred Scott(standing). Appeal 14-

15. By virtue of this and based on the present discussion, this duty now
falls to this Court. In their not deciding, the Court left the question open
and allowed for the fact that another court could decide this in the future.
They did not specify that they, the Supreme Court, needed to decide this
issue. “If this suggestion of personhood is established...”, allows for any
court to do so. Roe v, Wade. 410 U.S. at 156, 93 S.Ct. at 728,

This Court needs to do so and has been given the authority to do so,
as we argue in our Appeal and this Reply. This Court has the option of
acting in agreement with a Supreme Court decision that is not rational or
acting in concert with judicial decisions representing the highest
standards of the Supreme Court. This “question of fact” needs to be
decided. It will not go away. CP 20, 109. It is this fact that is needed in

any decision resolving whether abortion 18 homicide, or not. At 11. We




ask the Court to make a rational legal decision by “looking further mto
these facts”, as argued in our Appeal. Our Appeal is grounded in the
Supreme Court’s and the U.S, court system’s judicial history of
searching for the truth and making just legal decisions based on fact.

We cife a recent Alabama State Supreme Court decision, Hamilton v,
Scott, # 1100192, February 17, 2012(attached). We do so as, “The
general rule is that a case pending on appeal will be subject to any

change in the substantive law.” Vandenbark v. Owens-lllinms Glass Co.,

311 U.S. 538, 543, 61 S.Ct. 347, 85 L.Ed. 327 (1941}, in Hamilton at 15.

This decision in Hamilton v. Scott adds to the justifications in our

Petition re: “Contradictions within Roe v. Wade” and “Discussion of
Viability”. Hamilton at 11-13, 15, 16, 19, 21-45; CP 14-15 and 16-25.
“Viability™ is the legal foundation of Reoe v. Wade, CP 16-25. At the
conclusion of his opinion, Alabama Supreme Court Justice Tom Parker
states that the use of viability as a standard in this case “is incoherent™,

Hamilton v. Scott at 42. We argue in our Petition that “viability”

presently “has no clear, discernable legal meaning as applied to the
homicide or abortion laws™. Compare with John Q. Adams, Appeal 22.
Justice Parker, states in his concurrence with a unanimous decision,

“And there has been a broad legal consensus in America, even before
Rog, that the life of a human being begins at conception.'” An unborn
child is a unique and individual human being from conception, and,
therefore, he or she is entitled to the full protection of faw at every stage
of development.

Conclusion
“Rog’s viability rule was based on inaccurate history and was mostly
unsupported by legal precedent. Medical advances since Roe have




conclusively demonstrated that an unborn child is a unigue human being
at every stage of development. And together, Alabama’s homicide
statute, the decisions of this Court, and the statutes and judicial decisions
from other states make abundantly clear that the faw is no longer, in
Justice Blackmun’s words, “reluctant ... .to accord legal rights to the
unborn.” For these reasons, Rog’s viability rule is neither controlling nor
persuasive and should be rejected by other states until the day it is
overruled by the United States Supreme Court.” Malone, C.J., and
Woodall, Stuart, Bolin, Murdock, Shaw, Main, and Wise, JJ., concur.
Parker, J., concurs specially. Stuart, Bolin, and Wise, JJ., concur.
Hamilton v. Scott, at 44-45.

The United States of America prides itself on the justice of its
government. Justice is provided through the Court system, which relies
upon rational, clear, cognizable and coherent thought in order to make
Just decisions. We wonder how this can be accomplished if this court, or
any court, agrees with decisions based upon “incoherent” reasoning. We
are a Republic, founded upon the principles of the Declaration of
Independence and the Constitution. Our courts are free and should not
act as courts in authoritarian societies. Such courts often support
decisions made by state agencies in support of a “rule by fiat”.

We have the courage to make this last statement based upon the
opinion of the Supreme Court regarding this legal 1ssue. The Court uses
the words and legal logic of one of our country’s Founders, John Adams,

in unanimousty affirming Brown v, Board of Education:

“The Court may be asked to reconsider its decisions, and this has been
done successfully again and again throughout its history.... {John
Adams] was expressing the aim of those who, with him, framed the
Declaration of Independence and founded the Republic. *A government
of laws and not of men’ was the rejection in positive terms of rule by
fiat, whether by the fiat of governmental or private power....”




“So strongly were the framers of the Constitution bent on securing a
reign of law that they endowed the judicial office with extraordinary
safeguards and prestige. No one, no matter how exalted his public office
or how righteous his private motive, can be judge in his own case. That
is what courts are for.” Cooper v. Aaron, at 23-24. CP 61-62, 108-109.

The Police cannot act and rule by “fiat”. CP 6, 9, 26, esp. 61-62, 109.
The Police as “officers and agents” of the State, cannot “deny to any
person within its jurisdiction the equal protection of the laws.” Cooper,
at 17. The Police have never been “endowed” with the authority to
define who “persons” are. They have no power as judges or jury to
decide this question of fact. “Whoever, by virtue of public position under
a State government....denies or takes away the equal protection of the
laws, violates the constitutional prohibition; and as he acts in the name
and for the State, and is clothed with the State’s power, his act isrihat of
the State. This must be so, or the constitutional prohibition has no
meaning. Ex parte Virginia, 100 U.S. 339, 34.” In Cooper. at 17.

The Police are acting from no known legal authority, violating their
own policies and making decisions by “fiat”. CP [-6, 25-26. This is a
violation of the Constitution, with the result that innocent people
continue to be put to death in buildings in Spokane, WA, CP 8, 13-16,
31-34. The Police are caught in a dilemma. The Police are to protect
innocent human tife, all of human life, without prejudice. Yet they are
constrained to act, because no answer has been made to the factual
question: who--human beings and persons--are we protecting? And the

Police cannot “be judges in their own case”.  Cooper. 1d., 23-24.




With the above words and the decisions 1n Amistad. Dred Scoft,

Brown v. Board of Education. Cooper and Supreme Court decisions

subsequent to Roe, the Supreme Court gives this Court the authority to
request that they “reconsider its decisions”, CP 11-27, We ask the Court
to “look further” into the Supreme Court decision of Roe v. Wade in
light of historical judicial thinking, knowledge and current science, so
the Court’s decision might be a source of justice for the people. We seek
a court decision, or a jury decision, on the guestion of fact: Who isa
human being; Who is a person? in the United States of America.

How can our great country be the land of liberty and freedom for all
people when it refuses to define who “people™ are?

Response to the Police, Ciiv of Spokane Brief

We have made answer to the Police’s “Arguments: A. B” at 3-4, in

Reply to Response to Petition for Writ of Mandamus, CP 55-58, our
Addendum to Reply, CP 59-64 and Appeal, 39-43. We argue “clear and
cognizable” here and in our Appeal, at 4-5, 18-20, 26-45. We discuss the
Police’s five responses: Standing(A1), whether abortion 1s

homicide(B 1), discretion(B2}, the case of O’ Connor v. Matzdorfl, 76

Wn. 2d 589, 458 P.2d 154 (1969) as relates to standing(A3), and
standing related to “question of fact”: Who is a human being/person?(A2)
A.l. Standing and “Beneficial interest”, at 5-7. Appeal 12-24.

The case law and its interpretation upon which the Police argue that the
Petitioners are not “beneficially interested” is not applicable to this

Mandamus action for two reasons:

8




1) We question whether “beneficial interest” RCW 7.16.170 must be

“beyond that shared in common with other citizens”, and.

2) This and the other case laws that the Police cite for justification to
deny us standing, if applied here, would violate our “equal rights” under

the Fourteenth Amendment. U.S. Constitution, Fourteenth Amendment

1) The Police argue that “A petitioner is “beneficially interested”
within the mandamus statute “if he has an interest in the action beyond
that shared in common with other citizens.” Based on the origin of this in

case law; and the current status of case law, we question the validity of

this legal conclusion.

Qrigin: This statement appears in Vandervort v, Grant, 156 Wash. 96,

286 Pac. 63, March, 1930(attached), cited in State ex rel. Lay v,

Simpson.173 Wash. 512, 513, 23 P.2d 886(1933) at 5. The court relies

for their source on Corpus Juris, 1925, in their decision denying the

" paragraph)

writ to Vandervort, {(pg. 65, 2
“However, according to the weight of authority, the writ will not
issue under these statutes to compel the performance of a strictly
public duty at the instance of a private citizen having no interest
bevond that shared in common with other citizens; but in some
jurisdictions the rule is directly to the contrary.” 38 C, J., p. 841, §
[547] (1925) (C.J. attached).

This citation, when taken in its entirety, seems to state the
exact opposite at one and the same time. This we believe is due to
the preceding Corpus Juris reference, {546],

“In other jurisdictions, on the other hand, if has been held that if
the public right or duty affects the people at large....any one of the

9




people at large...may enforce the right or compel performance of
the duty regardless of any special or peculiar interest apart from
that common to the general public; but where this rule prevails, the
writ will not issue unless applicant 1s one of the classes of persons
menfioned......... ? and, “..if the general public as distinguished
from the state in its sovereign capacity is affected, any citizen of
the state may sue out the writ.” 38 C. J., p. 841, § [546] (1925)
(attached).

This statement throws into question the legal validity of
“beyond that shared in common with other citizens.”, and also an
earlier citation that the Police argue is a requirement for
Mandamus, “peculiarly and specially affected”. At 5, 7... (1914).”
In addition, the court seems to base their ruling in this case,

not on Mandamus, but on the Nuisance Statute, as per their final

statement in the ruling., Vandervort v. Grant (pg. 65, 3™ paragraph).

The laws on which the Police/City cases are based do not
include the words, “beyond that shared in common with other
citizens.”, or “peculiarly and specially affected”. Rem. Rev. Stat.
§ 1015; Rem. Comp. Stat. § 9921; 38 C. I, p. 841, § 547 and 546.
{attached).

Current Status: The 2009 Corpus Juris validates the
1925 C. J, reference and goes further, authorizing “standing™:

“In a “citizen’s action” to enforce a public duty, it is sufficient
that the plainliff be interested as a citizen in having the laws
executed and the public duty enforced. So long as the public
duty is sharp and the public need weighty, a citizenr has a
sufficient interest to confer standing.”... While it has been held
that under statutes providing that mandamus may issue on the
application of anvone beneficially interested, the writ will not

10




issue to compel the performance of a strictly public duty at the
instance of a private citizen having no interest in common with
other citizens, there is also authority to the contrary.” 55 Corpus
Juris, pgs. 77-80 § 53, 2009. (attached)

This current case law also supports cur argument in A.3.

O’ Connor v. Matzdortl, pg. 19 herein. We question the validity of

the Police/City legal rationale and their addition of these terms to
the requirements of the law under RCW 7.16.170. Due to the
ongoing homicides of children in our society, the “public need” is
“weighty”, so we have “standing” and our beneficial “interest” is
“in common with other citizens”. CP 4, 27, 55, 59-61. Appeal 21-
24, If our argument is not accurate, then all citizens must have
some kind of special interest before the Police are required to
enforce the homicide laws.

2} This and the other Police/City case discussions argue that we must
go “beyond” being “equal to other citizens” and show benefits more
befitting to us, more important to us than to any other citizens, who ask
that the homicide laws be enforced in this community. The Police are
acknowledging that we are not equal to others who know homicides are
occurring and report them. We do not understand how we can be more
equal than other citizens in seeking to have the Police enforce the
homicide laws. The legal result of this Police argument is that the

Fourteenth Amendment 1o the Constitution and the Declaration of

Independence “all men are created equal...”, do not apply to us. }.S.

Constitution, Fourteenth Amendment, Declaration of Independence,

i1




The Police, as an “agency of the state” need to treat us, the
Petitioners, equal to all others who file a homicide report. Cooper, 1d.
They are also not allowed to treat us in a way that, “The agency action
has prejudiced or is likely to prejudice that person.”RCW 34.,05.530.
Standing. The Police, in denying us our “equal rights™ to file a homicide
report and enforce the homicide laws, are “prejudicing” us, thus violating

both Washington State and Federal Law. CP 55, (See also A.3)

“Beneficial interest beyond that of the general public” or other
similar language, cannot be used to justify “prejudice” against us, nor to
violate our “equal rights” as citizens to request that the Police enforce the
homicide laws, compared to other citizens. We are not required to be
more “equal” or to derive some special benefit that others do not derive,
“Thus the prohibitions of the Fourteenth Amendment extend to alt action
of the State denying equal protection of the laws; whatever the agency of

the State taking action..” Cooper v. Aaron at 17. CP 62 and Appeal at 32.

The Police/City case law arguments cannot be applied to the

Mandamus Law: RCW 7.16.156-2.80, as they have argued them here,

The Police, by their lack of enforcement of the homicide laws, are
vioiating the equal rights of those persons who have been killed, by not
investigating and enforcing the homicide laws against those who killed

them. CP 5-6, 9, 13-15.

iz




We, the Petitioners, meet the conditions of the Mandamus Law, as our
“party” 1s “beneficially interested.”, as we argue in our Appeal at 21-26.

RCW 7.16.170.

The only argument that the Police can make 1s that we are, in fact,
not reporting homicides of human beings and persons. However, this
“question of fact” has not been determined and the Police have no legat
right as an “agency of the state” 1o determine this. Cooper, at 17. We
have the equal right to state and argue that, “Human beings and persons
exist from the moment of conception and have all rights granted to them
under the Constitution, including the right to life.”, a similar argument
which Baldwin made in Amistad. Appeal, at 35-39. The Police have not
provided a legal response to this right of the Petitioners nor to the
inherent rights of unborn children. CP 15, 28-34, Appeal 6. Declaration

of Independence and U.S, Constitution, IX, X and XIV Amendments,

In the cases that the Police cite, there were other people invelved
who could have brought the cases to court, In our case, there are no
other people who are “beneficially interested” and have standing, for
those with “beneficial inferest” are all dead. We, the Petitioners, are alive
and are therefore the people who can represent their “beneficial interest”,
standing for ourselves and them. Who else is there, other than alive
members of the community, who can go to court and seek to mandate

that innocent childrens’ lives be saved from death, by the enforcement of

13




the homicide laws? The Amistad “slaves™ advocated for themselves in
the courtroom, once they had standing. Although defined as property,

they were alive.

B.1. “Abortion is not homicide”, at 11-12. Abortions cannot be legal if

2

they are the killing of persons. “...the fetus' right to life wouid then be

guaranteed ...”, Roe v. Wade, Id. Pgs. 2-5 herein. CP 13-15, 20, 534.

Appeal 27. The Police state, “Abortion is not homicide in Washington;
thus, the Spokane Police Department is under no clear duty to enforce

the homicide laws against Planned Parenthood.”

We state in our Petition and briefs that abortion is homicide. CP 20, 26-
28, 54. As no court or law in the land has defined who a human being or
person 1s, we have the equal right to do so. CP 15, We argue as
passionately as Baldwin and Adams did for the “freemen” of the
Amistad: our “freemen” are “human beings and persons existing at
conception”. It is up to the government to prove otherwise and restrict or
take this right away from the people. Appeal at 35-39. Cp 15,

Constitution. IX and X Amendments. RCW 7.16.2106.

The Police/City argue, as the President of the United States and the

.S, Government did in Amistad, that the Court need look no further

into the guestion: Is a slave a freeman? Our question is: Is abortion
homicide? The answer to which is based on: Who 1s a human being;

who is a person?. The Police state that abortion is not homicide. They

14




can cite no law or legal ruling to justify this statement. “The Executive
may send the men to Cuba, to be sold as slaves, to be put to death, to be
burnt at the stake, they must not go behind this document, to inquire into
any facts of the case.”, states John Q. Adams, arguing that the court must
look into the facts as to whether the ship’s individuals were slaves or free
men. This Police statement 1s not based on facts. They do not seem
willing for the Court to look into the facts. Amistad: Appeal at 29-34.
The Police/City argue just as the Board of Education of Topeka did

in Brown v. Board of Education of Topeka and Cooper and the Little

Rock School Board did in Cooper v. Aaron, at 1-2, that the Court look

no further into the question of “separate but equal” as made legal by

Plessy v. Ferguson, 163 U.S. 537(1896). CP 109 and Appeal at 32, 37

and 39-43.

The Police/City cannot rationally make an argument that “abortion is
not homicide” without being willing to look into the facts. These four
decisions set the standard to look further, to “go behind the documents™,
to seek the truth. In a remarkable twist of history, Roger Taney, Chief
Justice in the Dred Scott case, was a member of this Court. Taney agreed
with Chief Justice Story’s majority decision, 16 vears before Dred Scott
was decided, “But it is argued, on behalf of the United States, that the
ship, and cargo, and negroes were duly documented as belonging to
Spanish subjects, and this Court have no right to look behind these

documents....To this argument we can, in no wise assent....... The

15




conflict of rights between the parties under such circumstances, becomes
positive and mevitable, and must be decided upon the eternal principles
of justice and international law.. . A fortiori, the doctrine must apply
where human life and human liberty are in issue; and constitute the very
essence of the controversy.” The Court “looked behind these
documents”. They looked further into the facts. Appeal at 31-32, RP 12.
We can find no rational argument that the Police/City have made in
this brief, or in any of their briefs, which stands higher than these
standards, set by these Supreme Courts fo render justice. We find no
Police rationale that legally refutes our arguments which are based in

farge part on Amistad, Dred Scott, Brown v, Board of Education or

Cooper v, Aaron, in addition to the Constitution itself. Contrary to what

the Police argue, “the abortion laws in Washington” do not “provide the
Spokane Police Department with a clear duty nof to act and interfere.” at
11. These Supreme Court decisions constitute the highest level of

established, “clear and cognizable”, coherent, rational and legal thinking

that the U.S. Supreme Court has ever engaged in. At 1,10, Appeal 12-21.

B.2. “Discretion”, at 12-14. The Police/City argue that “Police officers
are consistently exercising discretion and judgment.” We do not
understand what this means; nor do they provide any evidence for this
statement. *“Consistent” as defined by Merriam Websier's Collegiate

Dictionary, 2003, means, “marked by harmony, regularity, or steady

16




continuity; free from variation or contradiction.” It can be argued from
this, that everything the Police do, may be defined as “discretionary”,
*Note: There is no definition of “consistent”™ in Black’s Law Dictionary, 2009,

We have argued that the Police require no discretion in enforcing the
homicide laws. Appeal at 43. “Homicide is the killing of a human being
by the act, procurement, or omission of another, death occurring at any
time.....” RCW 9A.32.018. Homicide Defined. CP 4-9. The Police know
that there are human bodies at Planned Parenthood. CP 63. They know
how to do their “duty with precision and certainty as to leave nothing to
the exercise of diseretion or judgment” at 3 and 14. They know how to
enforce the homicide laws equally, as they do in all reported homicide
cases. The Police have a “clear duty to act”, at 4 and 14. RCW 7.16.160.

The Police state “mandamus will not He to compel a general course
of official conduct....” at [2. We answer at: CP 56-57, 63 and 108. We
are not asking the Police to “perform a discretionary act.” as stated at 3.

The term “ministerial” applies to the Police duties. As defined by
Black’s Law Dictionary(2009): “Of or relating fo an act that involves
obedience to instructions or laws instead of discretion, judgment, or
skill.” There is a homicide/manslaughter law and the Police know how
to perform their duties in enforcing it. RCW 7.16.160, CP 3-9, 25-28.
Also, the Police, in exercising their duties, must “act” with “obedience”
to these same “laws”, CP 6-9, 25-28. They have been performing these
duties for over 130 yéars, since 1881. The Police “act™ ... "involves
obedience”....to the homicide “laws”, to their own policies and to the
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Constitution of the United States. CP 25-28, 31-34. This duty 1s their

most important one in terms of protecting society. CP 25-26.

The only way this “act” could be discretionary, is if the Police are
using “discretion” to define a human being. The Police denied our
requests to “enforce the homicide laws and investigate the deaths of
children....” because they used their discretion in deciding who human
beings and persons are. CP 3-6. As this legal fact 1s not defined in the
tlaw or courts, they do not legally have “discretion” 1o do this. CP 5, 54,
56, 63, 108; Appeal at 32, 42-43, No one had discretion in Amistad to
decide whether the African individuals were “freemen” or slaves: not the
Navy, not the President of the United States. No one had discretion to
determine if “separate but equal”, i.e., “segregation” was legal: not the
schools, not the police, not the legislature nor the Governor. Brown v.

Board of Education; Cooper v. Aaron at 1 and 16-17. Appeal at 43,

If the Police/City argument of “consistent exercise of discretion” is
accepted by this Court then all Police actions can be so legally described.
“Discretion” then becomes a legal term with universal and wide
application, not only to Police-government action but to any government
action. How can anyone file for a Writ of Mandamus against the Police,
or any other government office, agency or officer, if discretion is so
widely defined as to become applicable to all or nearly all government
actions? Such a decision by this Court would set a legal precedent

effectively rendering the Mandamus Law moot. RCW 7.16.150-280.
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Note: Neither the terms “discretion”, “ministerial”, or “consistent”, appear in the
Mandamus Law in relation {o the “‘duty resuliing from an office, trust or station.” The
only governiment entity referred to inr this law as having “discretion” is the court. RCW
7.16.150-7.16.280.

A. 3. 4“0 Connor vs. Matzdorff” at 8-10. CP 4, 55, 59-60.

Although the Police seem to agree that this woman was granted
standing, we feel we need to respond to other points of their argument
here, as they come to conclusions which we do not agree with, related to
standing, and especially as relates to “beneficial interest”, at 9.

The Police state that ... the issue before the State Supreme Court in
O 'Connor was whether the court had original jurisdiction, not whether
the claimant had “beneficial interest™, Id.at 592.”,at 8. We argue that the
issue before the Court in this case was the issue of standing. She had
“beneficial interest”, but not for the reasons the Police provide.

The Washington State Supreme Court held, “[2].... As the petitioner
here maintains, the question of whether she is entitled to pursue her
remedy at law for an alleged wrong, in spite of her poverty, raises a
fundamental issue and one which must be decided by this court
ultimately, whatever the answer of the superior court might be.”
Q’Connor, 76 Wn,2d 589 at 592, and, “[4,5}...No rule of this court was
ever intended to be an instrument of oppression or injustice or to deprive
a litigant of his life, his liberty, or his property without due process of
law.” O’Connor, 76 Wn.2d 589 at 596. These statements clearly indicate
that the Court was not just deciding a jurisdictional issue. This would not

have become a case, if she had not been poor---“fundamental issue.”
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According to Black’s Law Dictionary, 2009, “standing™ is “A party’s
right to make a legal claim or seek judicial enforcement of a duty or
right.” We do not see how the Court’s statement of “to pursue her
remedy at faw for an alleged wrong™ is significantly different from
Black’s definition of “standing.” Qur case discusses this same “duty” of
the Police to enforce the homicide laws. RCW 7.16.160. CP 3-6.

And in Washington State Law:

“Standing, RCW 34.05.530. A person has standing to obtain judicial

review of an agency action if that person is aggrieved or adversely

affected by the agency action. A person is aggrieved or adversely

affected within the meaning of this section when all three of the

following conditions are present:

(1) The agency action has prejudiced or is likely to prejudice that person;

(2) That person’s asserted interests are among those that the agency was
required to consider when it engaged in the agency action
challenged; and

(3) A judgment in favor of that person would substantially eliminate or

redress the prejudice that person caused or likely to be caused by the
agency action.”

The Washington State Supreme Court stated in this case, “The
inherent power of the court is the .....power to provide process where

none exists.” O’ Connor v, Matzdorff, at 600. The Court thereby ruled

that she had the “right to make a legal claim or seek judicial enforcement
of a duty or right.” The Court authorized “due process”. O’Connor, [d.

The 1ssue of standing was before the Court in O’ Conner v. Matzdorff, as

well as the issue of jurisdiction. See also Judge Inglis’s ruling on
jurisdiction; granting trial and standing to the Amistad Africans, Appeal

17-18.
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The Court indicates that she was denied standing because she was
poor, “In the matter presently before this court, we need only determine
whether the petition is urged in good faith and presents an issue of
probable substance, and we are convinced that it does. The motion for
leave to proceed in this court in forma pauperis is therefore granted.”
Q’Connor at 6G3. The court resolved the issue by granting her standing
to proceed as a poor person.

The Police/City are willing to grant the fact that this woman had
standing, “arguably she had the standing because she had a “beneficial
interest” in obtaining the money owed to her from her complaint for
replevin. This interest would have been beyond any interest in common
with other citizens.”, at 9. However, as we argue above, she had been
denied standing--because she was “poor”--and could not pay the fees.
There is no evidence in the case to support the Police contention that she
was granted standing “because she had a “beneficial interest beyond....”.
Rather, she had been denied standing to proceed equal to all other
citizens, not because she had an interest that was “beyond any interest
shared in common with other citizens”, but because she was poor and
thereby had not the equal rights to proceed with her case as all other
citizens who had money,

The Court states, “...an individual’s right is being asserted in this
proceeding, the question to be decided involves very deeply the interests

of the public...the right of the poor to obtain redress of wrongs.”
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O’Conner at 592, A person’s “right” is a status in society that is equal to
others, who have the same right. “Beneficial interest”, as the Police have
argued is, “an interest in outcome beyond that shared by the general
public.” The court resolved the inequality between her and other citizens
due to her poverty. She now had equality with citizens who were not
poor and she could proceed with her legal action. Significantly, “the
interests of the public” were also served by her and her counsel’s action.
In the same way, unborn children have not the money or ability to seek
“redress for wrongs” for themselves. We therefore seek it for them. This
is why the “the question presented in this case is of such significant
pubhic import and urgency..” for this woman and for us. O’ Connor, 593.

Similarly, how can there be a “beneficial interest beyond...” on our
part, when we, the Petitioners have been denied our equality with other
citizens who discover that homicides have been committed, request and
do in fact, have the homicide laws enforced.

The Police are acting as Spain did when they questioned the right of
the Amistad “slaves” to “enjoy civil rights” and to those who would
represent their rights, as discussed in our Appeal, at 17.

The Police and city’s decision, in denying our request to enforce the
homicide laws, act as if they know who “human beings™ and “persons™
are, although they cannot know, as these legal terms have not been
defined in either set of laws”, CP 10. They are doing what the school

boards, governor and legislature did in their attempts to legally delay
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desegregation in Little Rock, Arkansas. Cooper at 1. Central High
School in Little Rock was an “alt white” school. What was the
“beneficial interest”™ of those people fighting for those nine black
children to attend an all white scheol that was “beyond that shared in
common with other ci;tizensf"? An argument can be made that there was
no “beneficial interest beyond...”. There was a “beneficial interest” in
fighting for those black children to become equal to the other citizens
who aftend Central High School. We are making the same argument.
We have been treated unequally in our request tor the homicide laws
to be enforced because of Police “discretion”™ in deciding who human
beings and persons are, a “discretion” which they do not legally possess.
Given this, how can we attain “beneficial interest beyond other
citizens”? The Writ of Mandamus Law becomes unavailable to us
because we have been denied our Constitutional rights. Constitution,

XV Amendment.

This woman’s “beneficial interest” and ours is 1o have equal access
to the process that everyone else has in requesting the enforcement of the
homicide laws—1) to have “standing”, and, 2} to have our specific case
heard and decided before the courts.

A2, “...resolution of the legal standing issue does not require the
Court to determine “who is a human being; who is a person.” At 7-8.

We have made our case in the above arguments that we have
“beneficial interest” at 8. “Beneficial interest” and therefore “standing”

may be dependent on the Petitioners’ standing for “a person”, as whe a
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human being or person is, directly affects this argument, at 7. The fact
that these two issues may be inseparable is discussed in our Appeal at 1-
3, 10-24. CP 4-6.

We have stated our legal position that all alive children are human
beings and persons, as this “question of fact” has never been decided.
Appeal 35-39. We understand that we may be granted standing for other
reasons than the ones we have argued. We argue that this Court is free to
decide who a human being or person is, or “can order the question to be
tried before a jury...”Appeal at 21-24, RCW 7.16.210.

Summary and Praver for Relief

The Law has as its basis, the need and responsibility to protect and
safeguard the rights and privileges of all United States” human beings
and persons.

We understand unborn children to be human beings, alive within the
confines of their mothers’ wombs, defined as persons currently by the
scientific community. CP 20-25. Once conceived, they lack nothing in
nature but to develop and continue to live their lives, which each of us
have done and continue to do, from conception until death. By law, these
children are not human beings, persons, or even property. The Spokane
City Police Department and the City of Spokane refuse to “look further
into the facis”. We notice that the Police/City argue many points of the
Mandamus Law, but not the most important one, the “guestion of fact™
who 1s a human being; who 1s a person? 1) They have not provided
rational arguments to show that unborn children are not human beings or
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persons. 2} They do not argue that this has been decided in the faw.
RCW 7.16.250. 3) They do not discuss or offer rebuttals to the most
powerful, reasoned out cases in our counfry’s history; cases argued and
decided on the same legal points as this case.

We have the legal right to answer this question of fact, just as
Attorney Roger Baldwin so elegantly answered it in Amistad. Appeal 35.

The Writ of Mandamus appropriately embraces the matter we place
before you. This is indeed an exira-ordinary request of the most urgent
nature. We, like other citizens of Spokane seek this court’s wisdom in
having this “question of fact” resolved and answered..

Based on our arguments submitted in our Petition, Replies,
Addendum, other Briefs, the Appeal and this present document, we
respectfully ask this Court to grant us standing. We ask this Court to
decide the fegal meaning of the words “person” and “human being” in
the laws of our state and the laws of our land; or to “order the question
to be tried before a jury”, which at your discretion, is authorized in the
Mandamus Law. RCW 7.16.210. We ask that once this fact has been
decided by this Court, or a jury, that our Petition be heard on its merits to
its fogical, legal and rational conclusion as per the Washington State
Mandamus Law.

Who is a human being, who is a person?

We are equal: born people and unborn people.

Voiceless unborn children are human beings,
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William G, COOPER et al, Members of
the Board of Directors of the Little
Rock, Arkansas Independent School
District, and Virgil T. Blossom, Super-
intendent of Schools, Petitioners,
v.

John AARON et al
No. 1—-August Special Term, 1958,
Decided Sept. 29, 1958,
Concurying Opinion Oct. 6, 1958,

Proceedings on application for per-
mission to suspend for specified period
a judicially-approved school integration
plan. The United Siates District Court
for the Eastern District of Arkansas,
163 F.Supp. 18, granted the permission
sought, and an appeal was taken. The
Court of Appeals Tor the Eighth Circait,

. 257 F.2d 383, reversed, and certiorari

was granted. The Supreme Court held
that governor and legislature of state
were bound by Federal Supreme Court’s
prior decision that enforced racial segre-
gation in public schools of state was an
unconstitutional denial of equal protec-
tion of laws; and held that, from point of
view of Fourteenth Amendment, mem-
Lers of school board and superintend-
ent of schools stoed as agents of state,
and that their good faith would not con-
siitute legsl excuze for delay in imple-
menting plan for desegregating schools
where actions of other state officials were
responsible for conditions alleged by
such school officials to make prompt
effectuation of desegregation plan im-
possible and it was conceded that diffi-
eulties could be brought under control
by state action.

Fudgment, affirming Court of Ap-
peals, reported at 78 S.Ct. 1598

1. Schools and Schoo] Bisiriets €513
Judicially-approved plan to do away

with racial segregation in public schools

would not be suspended pending further

challenge in courts of state laws and

efforts to upset and npuliify federal Su-

preme Court’s holding that enforced
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racial segregation in public schools of
state was unconstifutional denial of
equal protection of laws, T.8.C.A.
Const, Amend. 14.

2. Schools and School Districts @13

Under directive to require prompt
and reasonable start toward desegrega-
tion of public schools and to take such
action as might be necessary to end
racial segregation “with s}l deliberate
speed”’, district court, after analysis of
relevant faetors, could conclude that
justification existed for not requiring
present nonsegregated admission of all
gualified Negro echildren, but eourt
would have to scrutinize program of
school authorities to make sure that they
had developed arrangements pointing
toward earliest practicable completion
of desegregation and that they had
taken appropriate steps to put their
program Iinto effective operation. U.S.
C.A.Const, Amend. 14.

3. Bchools and Schoel Digtricts ¢=13

- Under directive to district courts
to require prompt and reasonable start
toward desegregation of publie schools
and to take such action as was necessary
to bring about end of racial segregation
“with all deliberate spesd”, hostility fo
racial desegregation would not he justi-
fication for not requiring present non-
segregated admission of all qualified
Negro students. U.8.C.A.Const. Amend,
14,

4. Schoels and Schoo! Districts €13
From point of view of Fourteenth
Amendment, members of school board
and superintendent of schools stood as
agents of state, and their good faith
would not constitute legal excuse for de-
lay in implementing plan for desegregat-
ing public schools where actions of other
state officials were responsible for con-
ditions alleged by such school officials
to make prompt effectuation of deseg-
regation plan Impossible and it was
conceded that difficulties could be
brought under control by state action
U.8.C.A.Const, Amend. 14,




1402

5. States &=4.11

Preservation of public peace is
desirable, but laws or ordinances which
deny rights created or protected by fed-
eral constitution cannot be justified as
measures necessary to preservation of
public peace.

&, Constitutional Law =220

Law and order were not to be pre-
served at expense of constitutional
right of children nof to be diseriminated
againsgt in public school admission on
grounds of race or color. TU.S.C.A.
Const. Amend, 14; Const.Avk. Amend.
44; Ark.Stats. §§ 6-801 to 6-824, 8O-
1519 to B0-1525b.

7. Constitulional Law €208, 213
Prchibitions of Fourteenth Amend-
ment extend to all actions of state deny-
ing equal protection of the laws, what-
ever gtate agency iakes the action or
whatever the guise in which it is taken.
U.S.C.A Const, art. 6; Amend. 14,

8. Constitutional Law €=220

Constitutional right of children not
to be discriminated apainsi in public
schaool admission on grounds of race or
coler can neither be nullified openly
and directly by state legislators or state
executive or judicial officers, nor nulli-
fied indirectly by them through evagive
schemeg for segregation, whether at-
tempted ingeniously or ingenuously. .
S5.C.A.Const, Amend. 14.

& States T=4.8

The federal judiciary is supreme in
exposition of law of constitution, which
iz the supreme law of the land, and Su-
preme Court’s inierpretation of Four-
teenth Amendment is part of supreme
law of land, USB.C.AConst. ari. 6;
Amend. 14.

14, Stateg 4.2

Federal Supreme Court’s decision
that enforced racial segregation of pub-
lie schools of state was an unconstita-
tional denial of equal protection of laws
was binding upon governor and legis-
lature of state; and they had duty to
chay federal court orders resting on Su-
preme Court’s considered interpretation

78 SUPREME COURT REPORTER
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of constitution.
Amend. 14,

1I. States €241

No state legislater or executive or
judicial officer ean war against federal
constitution without violating his under-
taking to support constitution. TU.S8.C.
A.Const. art. 6; Amend. 14.

12, States @411

Governor of state has ne power to
nullify federal eourt order. U.S.C.A.
Const. art. 6; Amend, 14,

13. Constitutional Law =229
Responsibility for public education
is primarily concern of states, but such
responsibility must be exercised con-
sistently with federal constitutional re-
quirements, as they apply to state action.
UR.C.AConst. art. 6; Amend. 14.

14, Constityfional Law €220

State support of racially-segregated
schools through any arrangement, man- .
agement, funds, or property cannot be
squared with Feurteenth Amendment’s
command that no state shall deny to any
person within its jurisdiction equal pro-
tection of laws. U.3.C.A.Const. Amend.
14,

15. Constitutional Law ¢=274

Right of students not to be segre-
gated on racial grounds in public schools
is go fundamental and pervasive that it
is embraced in concept of due process
of law, U.S.C.A.Const, Amend. 14.

U.5.C.A.Const. art, 6;

[P S

3
My, Richard C. Bufler, Liltle Rock,
Arxk., for petitioners.

Mr., Thurgood Marshall, New York
City, for respondents.

Mr. J. Lee Rankin, Sol. Gen., Wash-
ington, D. €., as amicus curiae by in-
vitation of the Court.
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Opinion of the Court by The CHIEF
JUSTICE, My Justice BLACK, Mr, Jus-
tice YFRANKFURTER, Mr. Justice
DOUGLAS, Mr. Justice BURTON, Mr.
Justice CLARK, Mr. Justice HARLAN,
Mr, Justice BRENNAN, and Mr, Jus-
tice WHITTAKER.
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1]  As this case reaches us it raises
questions of the highest importance to
the maintenance of our federal sysiem
of government. If necessarily involves
a claim by the Governor and Legislature
of a State that there is no duty on state
officials to cbey federal court orders rest-
ing on thig Court's considered interpreta-
tion of the United States Constitution.
Specifically it invelves actions by the
Governor and Legiglature of Arkansas
upon the premise that they are not bound
by our holding in Brown v. Board of Edu-~
cation, 847 U.S. 483, 74 5.Ci. 686, 98
L.Ed. 873. That holding was that the
Fourteenth Amendment forbids States
to use their governmental powers fo
bar children on racial grounds from
atiending schools where there is state
participation through any arrangement,
management, funds or property. We are
urged to uphold a suspensicn of the Little
Rock Schieol Board’s plan to do away with
segregated public schools in Little Rock
until state laws and efforts to upset and
nullify our holding in Brown v. Board of
Fduecation have been further challenged
and tested in the courts. We reject these
contentions.

The case was argued before us on
September 11, 1958. On the following
day we unanimously affitmed the judg-
ment of the Court of Appeals for the
Eipghth Circuit, 257 ¥.2d 33, which had
reversed a judgment of the Disirict
Court for the Eastern DHstrict of Arkan-

#* The following was the Court’'s per curiem
opiuion, 78 S.Ct. 1399
"The Clourt, having fully deliberated up-
on the oral arguments had on August 28,
1958, as supplemented by the arguments
presented on September 131, 1858, and all
the briefs on #le, is unanimously of the
opinion that the judgment of the Court
of Appeals for the Highth Cireunit of As-
gust 18, 1958, must be affirmed. Iu view
of the imminent commencement of the
new school year at the Central High
School of Little Rock, Arkansas, we deem
it important to make prompt announce-
ment of our judgment affirming the Court
of Appeals. The expression of the views
supporting our judgment will be prepared
and announced in due course,
It is accordingly ordered that the judg-
ment of the Court of Appeals for the

sas, 163 F.Supp. 18, The District Court
had granted the application of the peti-
tioners, the Liftle Rock School Board and
Bchool Superintendent, to suspend for
two and one-half years the operation of
the School Board's court-approved de-
segregation program. In order that the
School Board

5

might know, witheut doubt,
its duty in this regard before the open-
ing of achool, which had heen set for the
following Monday, September 15, 1958,
we immediately issued the judgment, re-
serving the expression of our supporting
views to a later date.¥ This opinien of
all of the members of the Court embodies
those views.

The following are the facts and circum-
stances so far as necessary to show how
the legal guestions are presented.

On May 17, 1954, this Court decided
that enforced racial segregation in the
public sehools of a State ig a denial of
the egual protection of the laws enjoined
by the Fourfeenth Amendment. Brown
v. Board of Hducation,

347 U.8. 488,74
8.Ct, 686. The Court posiponed, pending
further argument, formulation of a de-
cree to effectuate this decision. That de-
cree was rendered May 31, 1955, Brown
v. Board of BEducation, 349 U.S. 204, 75 8.
Ct. 753, 756. In the formulation of that
decree the Court recognized that good

Bighth Cirenit, dated August 18, 1958,
reversing the judgment of the Distriet
Clourt for the Hastern Distriet of Arkan-
sag, dated June 20, 1958, be affirmed, and
that the judgments of the District Court
for the Dastern District of Arkansas,
dated August 28, 1956, and September 3,
1957, enforeing the School Board’s plan
for desegregation in ecompliance with the
deeision of this Court in Brown v. Board
of Iiducation, 347 U.B, 483, T4 8.Ct. 686,
88 T.3d, 873; 340 TS, 294, 75 8.0t
75%, 99 IL.Bd. 1088, Dbe reinstated. It
follows that the order of the Court of
Appeals dated August 21, 1958, staying
it own mandate is of no further effect.

The judgment of this Court shall be ef-
foctive immediately, and shall he commuoni-
cated forthwith to the Bistriet Court for
the Hastern District of Arkansas,

iges

b
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faith compliance with the principles de-
clared i Brown might in some sitnations
“call for elimination of a variety of ob-
stacles in making the transition to school
systems operated In accordance with the
constitntional prineiples set forth in our
May 17, 1954, decision.” The Court went
cn to state;

“Courts of equity may properly
take inte account the public interest
in the elimiration of such obstacles
in a systematic and effective manner.
But it should go without saying that
the vitality of these constitutional
principles cannot be allowed io yield
simply because of disagreement with
them.

“While giving weight fo these
public and private considerations,
the courts will require that the de-
fendants make a prompt and reason-
ahle start toward full compliance
with our May 17, 1954, ruling. Once
such a start has been made, the
courts may find that additional time
i8 necessary to carry out the ruling
in an effective manner. The burden
resta unpon the defendants o estab-
Hish that such time is neeessary in
the public interest and is consistent
with good faith compliance at the
earliest practicable date. Tothat end,
the courts may counsider vroblems
related to administration, arising
from the physical condition of the
school plant, the school transporta-
tion system, personnel, revision of
school distriets and attendance areas
inte compaet units to achieve a sys-
tem of determining admission to the
public schools on a nonraecial basis,
and revision of local laws and regu-
lations which may be necessary in
solving the foregoing problems,”
349 U.S. at pages 300-301, 75 8.Ct,
at page T56.

7
[2,3] Under such circumstances, the
District Courts were directed to require
“a prompt and reasonable stari toward
full compliance,” and to take such action
as was necessary to bring about the end

of racial segregation in the public schools
“with all deliberate speed.” 1Ibid. Of
course, in many locations, obedience to
the duty of desegregation would reguive
the immediate general admission of
Negro childven, otherwise qualified as
students for their appropriate classes,
at particular schools. On the other hand,
a District Court, after analysis of the
relevant factors (which, of course, ex-
ciudes hostility to racial desegregation),
might conclude that justification existed
far not requiring the present nonsegre-
gated admission of all gualified Negro
children. In such cireumstances, how-
ever, the Court should scrutinize the
program of the school authorities to make
sure that they had developed arrange-
ments pointed toward the earliest practi-
eable completion of desegregaiion, and
had taken appropriate steps to put their
program into effective operation. If was
made plain that delay iz any guise in
order fto deny the constitutional rights
of Negro children could not bhe counte-
nanced, and that only a prompt start, dili-
gently and earnestly pursued, to elimi-
nate racial segregation from the publie
schools could constitute good faith com-
pliance. State authorities were thus
duty bound to devete every effort toward
initiating desegregation and bringing
ahout the elimination of raeial discrimi-
nation in the public schoe! system.

On May 20, 1954, three days after the

firgt Brown opinion, the Little Roek Dis-
triet Scheol Board adopted, and on May
28, 1954, made publie, a staiement of
policy entitled “Supreme Court Decision
—Regregation in Public Schools.” In
this statement the Board recognized that
“It is our responsibility to comply
with Federal Constitutional Require-
ments and we intend to do so when
the Supreme Court of the United
States outlines the method to be fol-
lowed.”

8

Thereafter the Board undertook stud-
ies of the administrative problems con-
fronting the transition to a desegregated
public school system at Little Rock, It
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instructed the Superintendent of Schools
to prepare a plan for desegregation, and
approved such a plan on May 24, 1985,
seven days before the second Brown opin-
ion. The plan provided for desegrega-
tion at the senior high school level
(grades 10 through 12) as the first stage.
Degepgregation at the junior high and
elementary levels was to follow. It was
confemplated that desegregation at the
high school level would commence in the
fall of 1957, and the expectation was
that complete desegregation of the school
system would be accomplished by 1963.
Following the adoption of this plan, the
Superintendent of Schools discussed it
with a large number of citizen groups
in the city, As a result of these dizeus-
siong, the Board reached the conclusion
that “a large majority of the residents”
of Little Rock were of “the belief * *#
that the Plan, although ohiectionable in
principle,” from the point of view of
those supporting segregated sehools,
“was still the best for the interests of
all pupils in the Districet?”

Upon challenge by a group of Negro
plaintiffe desiring more vapid eomple-
tion of the desegregation proecess, the
Bigtrict Court upheld the School Board's
plan, Aaron v. Cooper, 143 F.Supp. 855,
The Court of Appeals affirmed, 8 Cir,
243 F.2d 361. Review of that judgment
was not sought here,

While the School Board was thus go-
ing forward with its preparation for
desegregating the Little Rock school gys-
tem, other state authorifies, in contrast,
were actively pursuing a program de-
signed to perpetuate in Arkansas the
system of racial segregation which this
Court had held violated the Fourteenth
Amendment. First came, in November
1956, an amendment to the State Con-
stitution flatly commanding the Arkansas
General Assembly to oppose “in every
Constitutional manner the Un-constifu-
tional

2
desegregation decisions of May 17,
1954 and May 31, 1955 of the United
States Supreme Court,” Ark.Const.
Amend. 44, and, through the initiative,
a pupll assignment law, Ark.Stats. §§

801519 to 80-1524, Pursuant to this
state constitutional command, a law re-
lieving school children from compulsory
attendance at racially mixed schools, Ark.
Stats. § 80-1625, and a law establishing
a State Sovereignty Commission, Ark.
Stats. §§ 6-801 to 6-824, were enacted

by the General Assembly in February
1957,

The School Board and the Superintend-
ent of Schools nevertheless continued
with prepavations fo carry out the first
stage of the desegregation program.
Nine Negro children were scheduled for
admission in September 1957 {o Central
High School, which has more than twe
thousand students. Various administra-
tive measures, designed to assure the
smooth transition of this first stage of
desegregation, were underfalen.

On September 2, 1957, the day before
these Negro students were to enter Cen-
tral High, the school authoritices were
met with drastic oppesing action on the
part ¢f the Governor of Arkansas whoe
dispatched units of the Arkansas Na-
tional Guard fo the Central High School
grounds, and placed the school “off lim-
its” to colored students. As found by
the District Court in subsequent pro-
eeedings, the Governor's action had not
been requested by the scheol authorities,
and was entirely unheralded. The find-
ings were these:

“Up fo this time [September 2],
no crowds had gathered about Cen-
tral High School and no acts of vig-
lence or threats of violence in eon-
nection with the carrying out of the
plan had occurred. Nevertheless,
out of an abundance of caution, the
school authorities had frequently
conferred with the Mayor and Chief
of Police of Litile Rock about tak-
ing appropriate

10

steps by the Little
Rock police to prevent any possible
disturbances or acts of violence in
connection with the atfendance of
the 9 colored studenis at Central
High School. The Mayor considered
that the Little Rock police foree
could adequately cope with any in-
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cidents which might arise at the
opening of school, The Mayor, the
Chief of Police, and the school au-
thorities made no request to the
Governor or any representative of
hig for State assisiance in maintain-
ing peace and order ab Ceniral High
School.  Neither the Governor ner
any other official of the State gov-
ernment consulted with the Little
Rock authorities about whether the
Little Rock police were prepared fo
cope with any incidents which mighi
arise at the school, about any need
for State assistance in maintaining
peace and order, or about stationing
the Arkansas National Guard at
Central High School.” Aaron wv.
Cooper, 156 F.Bupp. 220, 225.

The Board’s petition for postponement
in this proceeding states: “The effect
of that action [of the Governor] was to
harden the core of opposition to the
Plan and cause many persons who there-
tofore had reluctantly accepted the Plan
to believe that there was some power
in the State of Avkansaz which, when
exerted, could nullify the Federal law
and permit disobedience of the decree of
this [District] Court, and from that
date hostility to the Plan was increased
and criticism of the officials of the
{Schooll District has become more bitter
and unrestrained.”” The Governor's ac-
tion caused the School Board fo request
the Negro students on September 2 not
to attend the high school “until the legal
dilemma was solved.”” The next day,
Sentember 3, 1957, the Boeard petitioned
the District Court for instructions, and
the court, after a hearing, found that the
Board's

-1l

request of the Negro students
to stay away from the high school had
been made because of the stationing of
the military guards by the state author-
ities. The court determined that this
wag not a reason for departing from the
approved plan, and ordered the School
Board and Superintendent to proceed
with it.

On the morning of the next day, Sep-
tember 4, 1957, the Negro children ai-
tempted to enter the high school but, as
the Distriet Court later found, units of
the Arkansas National Guard “acting
pursuant to the Governor’s order, stood
shoulder to shoulder at the school
grounds and thereby forcibly prevented
the 9 Negro students * % * from
entering,” as they continued to do every
school day during the following three
weeks. 156 F.Supp. at page 225,

That same day, September 4, 1957, the
United States Attorney for the Eastern
District of Arkansas was requested by
the Distriet Court to begin‘an immediate
investigation in order to fix responsibil-
ity for the interference with the orderly
implementation of the Pistrict Court’s
direction to carry out the desegregation
program. Three days later, September
7, the Distriet Court denied a petition of
the School Board and the Superintend-
ent of Schools for an order tempo-
rarily suspending continuance of the
program,

Upon completion of the United States
Attorney’s investigation, he and the At-
torney General of the United States, at
the Distriet Court’s reguest, entered the
proceedings and filed a petition on behalf
of the United States, as amicus curice,
1o enjoln the Governor of Arkansas and
officers of the Arkansas National Guard
from further attempts to prevent ohedi-
ence to the court’s order. After hearings
on the petition, the District Court found
that the School Board’s plan had been
obstructed by the Governor through the
use of National Guard troops, and grant-

ed a prefiminary injunction on September
iz

20, 1957, enjoining the Governor and the
officers of the Guard from preventing the
attendance of Negro children st Central
High Scheol, and from otherwise ob-
structing or interfering with the orders
of the court in connection with the plan.
156 F.Supp. 220, affirmed, Faubus v.
United States, 8 Cir., 254 F.2d 797. The
National Guard was then withdrawn
from the schoeol.

368 U8,
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The next school day was Monday, Sep-
tember 28, 1957. The Negro children en-
tered the high school that morning under
the protection of the Little Rock Police
Department and members of the Arkan-
sas State Police. But the officers caused
the children to be removed from the
school during the morning because they
had diffieulty controlling a large and
demonstrating erowd which had gathered
at the high scheol. 168 F.Supp. at page
16. On September 25, however, the
President of the United States dispatch-
ed federal troops to Central High School
and admission of the Negro students to
the school was thereby effected. Regular
army troops continued at the high school
until November 27, 1987. They were
then replaced by federalized WNational
Guardsmen who remained throughout the
halance of the school year. Eight of the
Negro students remained in attendance
at the school throughout the school year.

We come now to the agpect of the pro-
ceedings presently befere us, On Febru-
ary 20, 1958, the School Board and the
Superintendent of Schools filed a petition
in the District Court seeking a postpone-
ment of their program for desegregation.
Their position in essence was thai be-
cause of extreme public hostility, which
they stated had been engendered largely
by the official attitudes and actions of the
Governor and the Legislature, the main-
tenance of a sound educational pregram
at Ceniral High Scheol, with the Negro
students in attendance, would be Impos-
sible. The Board therefore proposed that
the Negro students already admitted fo

the schosl be withdrawn
13
and sent to seg-

regated schools, and that all further steps
to carry oui the Board’s desegregation
program be postponed for a period later
suggested by the Board e be twe and
ecne-half years.

After a hearing the Bistrict Court
granted the relief reguesied by the
Board. Among other things the court
found that the past year at Central High
School had been attended by conditions
of “chaos, bedlam and turmeil”; that

there were “repeated incidents of more or
less serious viclence dirvected against the
Negro students and their properiy”;
that there was “fengion and unrest
among the school administrators, the
clags-room teachers, the pupils, and the
latters’ parents, which inevitably had an
adverse effect upon the educational pro-
gram”; that a school official was threat-
ened with vielencs; that a “serious finan-
cial burden” had been cast on the
School Distriet; that the education of the
students had suffered “and under ex-
isting conditions will continue to saffer”;
that the Board would continue to need
“military assistance or its eguivalent”;
that the local police department weould
not be able “to detail enough men 1o
afford the necessary protection”; and
that the situation wasg “intolerable.” 163
F.Supp., at pages 20-25.

The Distriet Court’s judgment was
dated June 20, 1958, The Negro respend~
ents appealed o the Court of Appeals for
the Eighth Circuit and alse sought there
a stay of the Distriet Court’s judgment,
At the same time they filed a petition for
certiorari in this Court asking us fo re-
view the District Court’s judgment with-
ont awaiting the disposition of their ap-
peal to the Court of Appeals, or of their
petition to that court for a stay. That
we deelined to do. 357 U.8. 566, 78 8.C1.
1189, 2 1.Ed.2d 1544. The Court of Ap-
peals did not act on the petition for a stay
but on August 18, 1958, after convening
in special session on August 4 and hear-
ing the appeal, reversed the Disgtriet
Court, 257 F.2d 33, On August 23, 1858,
the Court of Appeals stayed its mandate

14
to permit the School Board to petition
this Court for certiorari. Pending the
fiting of the School Board’s petition for
certiorari, the Negro respondents, on Au-

gust 23, 1958, applied to Mr. Justice

Whittaker, as Circuit Justice for the
Eighth Cireult, to stay the order of the
Court of Appeals withholding its own
mandate and also to stay the District
Court’s judgment. In view of the nature
of the motions, he referred them to the
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entire Court. Recognizing the vital im-
portance of a decision of the issues in
time fo permit arrangements to be made
for the 1958-1959 school year, see Aaron
v. Ceoper, 357 U.8. 566, 567, 78 S.Ct.
1189, 1199, we convened in Special Term
on August 28, 1958, and heard oral argu-
ment en the respendent’s motions, and
aiso argument of the Solicitor General
who, by invitation, appeared for the
United States as amicus curiae, and as-
serfed that the Court of Appeals’ judg-
ment was clearly correct on the merits,
ang urged that we vacate its stay forth-
with. Finding that respondents’ applica-
tion necessarily involved consideration of
the merity of the litigation, we entered
an order which deferred decision upon
the motions pending the disposition of
the School Board’s petition for certiorari,
and fixed September 8, 1958, as the day
on or before which such petition might be
filed, and Seplember 11, 1958, for oral
argument upon the pefition. The peti-
tion for certiorari, duly filed, was granted
in open Court on September 11, 1958,
368 U.8. 29, 78 8.Ct. 1898, and further
arguments were had, the Solicitor Gen-
eral again urging the covrectness of the
Judgment of the Court of Appeals. On
September 12, 1958, as already men-
tioned, we wunanimeously affirmed 1the
judgment of the Court of Appeals in the
peér curiem opinion set forth in the mar-
gin at the outset of this opinion.

In affirming the judgment of the Court
of Appeals which reversed the District
Conrt we have accepted without reserva-
tion the position of the School Board, the

16
Buperintendent of Schools, and their
counsel that they displayed entire good
faith in the conduct of these proceedings
and in dealing with the unforfunate and
distressing sequence of events which has
been outlined. We likewise have ac-
cepted the findings of the District Court
as to the condifions at Central High
School during the 19571958 school year,
and also the findings that the educational
progress of all the students, white and
colored, of that school has suffered and

358 U.B. 14

will continue to suffer if the conditions
which prevailed last year are permitted
to continge.

The significance of these findings, how-
ever, is to be conszidered in light of the
fact, indisputably revealed by the record
before us, that the conditions they depiet
are directly traceable fo the actions of
legislators and executive officials of the
State of Arkansas, taken in their official
capaeities, which reflect their own deter-
mination to resist this Court’s decision
in the Brown case and which have
brought about viclent resistance to that
decision in Arkansas. In its pefition for
certiorari filed in this Court, the Sehool
Board itself describes the situation in
this language: “The legislative, execu-
tive, and judicial departments of the
state government opposed the desegre-
gation of Little Rock schools by enacting
laws, calling out troops, making siate-
ments villifying federal law and federal
courts, and failing to utilize state law
enforcement agencies and judieial proc-
esses to maintain public peace.”

[4] One may well sympathize with
the position of the Board in the face of
the frustrating conditions which have
confronted it, bhut, regardless of the
Board’s good faith, the aciions of the
other gstate agencies responsiple for those
conditions compel us to reject the Board’s
legal position, Had Central High School
been under the direct management of the
State itself, it could hardly be suggested

16

that these immediately in charge of the
school should be heard to assert their
own good faith as a legal excuse for delay
in implementing the constitutional vights
of these respondents, when vindication of
these rights was rendered difficult or
impossible by the actiong of other state
officials. The situation here iz in no
different posture because the members
of the School Board and the Superintend-
ent of Schools are local officials: from
the point of view of the Fourteenth
Amendment, they stand in this litigation
as the agents of the State.

358 .8, 18
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[5,6] The constitutional rights of
respondents are not o be sacrificed or
yielded to the violence and disorder which
have followed upon the actions of the
Governor and Legislature. As  this
Court said some 41 years ago in & unan-
imous opinion in a case involving another
aspect of racial segregation: “It is urged
that this propesed segregation will pro-
mote the public peace by preventing race
conflicts. Desirable ag this Is, and im-
portant as is the preservation of the
public peace, this aim cannoi be accom-
plished by laws or ordinances which deny
rightg created or protected by the fed-
eral Congtitution.” Buchanan v. Warley,
245 11.8. 60, 81, 88 8.Ct. 186, 20, 62 L.Ed,
149, Thus law and order are not here
to be preserved by depriving the Negro
children of their constitutional rights,
The record hefore us clearly establishes
that the growth of the Board's difficulties
t0 a magnitude beyond its unaided pow-
er to control. is the product of state
action. Those difficulties, as ecounsel for
the Board forthrightly conceded on the
oral argument in this Court, can also be
brought under contrel by siate action.

[7,8] ‘The controlling legal principles
are plain. The command of the Four-
teenth Amendment is that no “State”
shall deny to ahy person within its juris-
diction the equal protection of the laws.
“A State acts by iis legislative, its ex-
ecutive, or its judicial authorities. It
¢an act in no

17

other way. The constitu-
tional provision, therefore, must mean
that no agency of the State, or of the
officers or agenis by whom ils powers
are exerted, shall deny fo any person
within its jurisdiction the egual protee-
tion of the laws., ‘Whoever, by virtue
of public position under a Siate gov-
ernment ¥ ¥ ® denieg or takes away
the equal protection of the laws, violates
the constitutional inhibition; and as he
acts in the name and for the Btate, and
is clothed with the State’s power, his act
is that of the State. Thiz must be so,
or the constitutional prohibition has ne
meaning.” Hx parte Virginia, 100 U.S.

78 3.Ct.~89 '

339, 347, 25 L.Ed. 676. Thus the pro-
hibitions of the Fourteenth Amendment
extend to all action of the State denying
equal protection of the laws: whatever
the agency of the State taking the ae-
tion, see Virginia v. Rives, 1006 U.8. 813,
25 L.Ed. 667; Com. of Pennsylvania v.
Board of Directors of City Trusts of
Philadelphia, 353 U.3. 230, 77 3.Ct. 806,
1 L.Ed.2d 792; Shelley v. Kraemer, 334
U.8. 1, 68 8.Ci. 836, 92 L.Ed. 1161; or
whafever the guise in which it is taken,
see Derrington v. Plummer, 5 Cir., 240
F.2d 922; Department of Conservation
and Development v. Tate, 4 Cir,, 231 .24
615. In shori, the constitutional rights
of children not to be discriminated
against in school admission on grounds
of race or color declared by this Court
in the Brown case can neither be nulli-
fied openly and directly by state legis-
lators or state exeentive or judicial ofii-
cers, nor nullified indirectly by them
through evasive schemes for segregation
whether attempted “ingeniously or in-
gennously.” Smith v, Texas, 311 T.S
128, 182, 61 8.Ct. 164, 166, 85 L.Ed. 84,

[9,18] What has been said, in the
light of the facts developed, is enough
to dispose of the case. However, we
should answer the premise of the actions
of the Governor and Legistature that
they are not bound by our holding in
the Brown case. It IS necessary only to
recall some basic constitutional proposi-
tions which are settled doctrine.

18

Article VI of the Constitution makes
the Constitution the “supreme Yaw of
the Land.” In 1803, Chief Justice May-
ghall, speaking for a unanimous Court,
referring to the Counstitution as ‘*the
fundamental and paramount law of the
nation,” declared in the notable case of
Marbury v. Madison, L Cranch 187, 177,
2 1.Ed. 60, that “It is emphatically the
province and duty of the judicial de-
partment to say what the law is.” This
decision declared the basic prineiple that
the federal judiciary is supreme in the
exposition of the law of the Constitution,
and that principle has ever since been
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respected by this Court and the Country
a3 a permanent and indispensable feature
of our constifutional system. It follows
that the interpretation of the Fourteenth
Amendment enunciated by this Court in
the Brown case is the supreme law of
the land, and Art. VI of the Constitu-
tion makes it of binding effect on the
States “any Thing in the Constitution or
Laws of any State to the Contrary not-
withetanding.” Every state legislator
angd executive and judicial officer is =ol-
emnly committed by cath taken pursuant
to Art. VI, 3 “to support this Consti-
tution.” Chief Justice Taney, speaking
for a unanimous Court in 18359, said that
this requirement reflected the framerg’
“anxiety to preserve it [the Constitu-
tien] in full force, in all its powers, and
to guard against registance to or evasion
of its authority, on the pari of a State.
= % ¥ Apleman v. Bosth, 21 How.
506, 524, 16 L.Ed. 169.

[11,12] No state legislator or exec-
utive or judicial officer can war against
the Constitution without violating his
undertaking to support it. Chief Justice
Marshall spoke for a unanimous Court
in saying that: “If the legislatures of
the several states may, at wili, annul
the judgments of the couris of the United
States, and destroy the righis acquired
under those judgments, the constitu-
tion itself becomes a solemn mockery
* % #Y YInited States v. Peters, B
Cranch 115, 136, 3 L.Ed. 53. A Gov-
ernor who agserts a

19

power te nullify 3
federal court order is similarly restrain-
ed. If he bad such power, said Chief
Fustice Hughes, in 1932, alzo for a unani-
mous Court, “it is manifest that the fiat
of a state Governor, and not the Consti-
tution of the United States, would he
the supreme law of the land; that the
restrictions of the Federal Constitution
upon the exercise of state power would
be but impotent phrases * * *7 Ster.
ling v. Constantin, 287 U.5. 878, 337~
298, 52 8.Ct. 190, 195, 77 L.Ed. 375,

[13-158] It is, of course, quite irus
that the responsibility for public educa-
tion i3 primarily the concern of the
States, but it iz equally true that such
responsibilities, like all other state ac-
tivity, must he exercized consistently
with federal constitutional requirements
ag they apply to state action. The Con-
gtitution created a government dedicated
to equal justice under law. The Four-
teenth Amendment embodied and empha-
sized that ideal. Btate support of seg-
regated schools through any arrange-
ment, management, funds, er property
cannot be squared with the Amendment’s
command that no State shall deny to
any person within its jurisdiction the
equal protection of the laws. The right
of & student not to be segregated on ra-
cial grounds in schools so maintained is
indeed go fundamental and pervasive that
it iz embraced in the concept of due
process of law., Bolling v, Bharpe, 347
U.8, 497, T4 8.Ct. 693, 98 L.Ed. 884, The
basie decision in Brown was tinanimously
reached by this Court only after the cagze
had been briefed and twice argued and
the issues had been given the most seri-
ous consideration. Since the first Brown
opinion three new Justices have come to
the Court. They are at one with the
Justices still on the Court who partici-
pated in that basic decision as to its
correctness, and that decigion is now
unanimously reaffivmed. The principles
announced in that decision and the shedi-
ence of the States to them, according to
the command of the Consiitution,

20
are in-
dispensable for the protection of the
freedoms guaranieed by our fundamental
charter for all of us. Qur constitutional
ideal of equal justice under law is thus
made a living truth.

Concurring opinion of Mr. Justice
FRANKFURTER.

While unreservedly participating with
my brethren in our joint opinion, I deem
it appropriate also to deal individually
with the great issue here at stake.

358 U.8. ¢
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‘By working together, by sharing in a
common effort, men of different minds
and tempers, even if they do not reach
agreement, acquire understanding and
thereby tolerance of their differences.
This process was under way in Little
Rock. 'The detailed plan formulated by
the Little Rock School Board, in the light
of local circumstances, had been approved
by the United States Distriet Court in
Arkansas as satisfying the requirements
of this Court's decree in Brown v. Board
of Education, 349 U.8. 294, 756 3.Ct. 753,
99 L.Ed. 1083. The Litile Rock Schoel
Board had embarked on an educational
effort “to obtain public acceptance of its
plan.” Thus the process of the communi-
t¥’s accommodation to new demands of
law upon it, the development of habits of
acceptance of the right of colored ehil-
dren to the equal protection of the laws
guaranteed by the Constitution, Amend.
14, had peacefuilly and promisingly be-
gun. The condition in Little Rock before
this process was forcibly impeded by
those in contrel of the government of
Arkansas was thus described by the Dis-
trict Court, and these findings of fact
have not been controverted:

“14. Up to this time, no crowds
had gathered about Central High
Schoel and no acts of violence or
threats of violence in conmection
with the carrying out of the plan
had oceurred. Nevertheless, out of
an abundance of caution, the scheol
authorities had

21

frequently conferred
with the Mayor and Chief of Police
of Little Rock about taking appro-
priate steps by the Little Rock police
to prevent any possible digturbances
or acts of viclence in connection with
the atiendance of the 9 colored stu-
dents at Central High School. The
Mayor considered that the Little
Rock police foree could adequately
cope with any incidents which might
arise at the opening of school. The
Mayor, the Chief of Police, and the
school autherities made no reguest

to the Governor or any representa-
tive of his for State assisiance in
maintaining peace and order at
Central High School. Neither the
Governor nor any other official of
the State government consulied with
the Little Rock authorities about
whether the Little Rock police were
prepared to cope with any incidenis
which might arise at the school,
aboui any need for State assistance
in maintaining peace and order, or
about stationing the Arkansas Na-
tiona!l Guard at Central High
School,” 156 F.Supp. 220, 225.

All this was disrupted by the introduc-
tion of the stafe militia and by other ob-
structive measures taken by the State.
The illerality of these interferences with
the constitutional right of Negro chil-
dren gualified to enter the Central High
School iz unaffected by whatever action
or non-action the Federal Government
had seen fit to take. Nor is it neutralized
by the undoubied good faith of the Little
Rock School Board in endeavoring to dis-
charge its constitutional dufy.

The use of force to further obedience
to law is in any event a last resort and
one net congenial to the spirit of our
Nation. But the tragic aspect of this
disruptive tactic was that the power of
the State was used not to sustain law but
as an instrument for thwarting law.
The State of Arkansas is thus responsi-
ble for disabling one

22

of its subordinate
agencies, the Little Rock School Board,
from peacefully carrying out the Board’s
and the State’s constitutional duty. Aec-
cordingly, while Arkansas is not a formal
party in these proceedings and a decree
cannot go against the State, it is legally
and morally before the Court.

We are now asked to hold that the il-
legal, forcible interference by the State
of Arkansas with the continuance of
what the Constitution commands, and the
consequences in disorder that it en-
trained, should be recognized as justifica-
tion for undoing what the Board of Edu-
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cation had formulated, what the District
Court in 1955 had directed to be carried
out, and what was in process of ohedi-
ence. Ne explanation that may be of-
fered in support of such a request can
obscure the inescapable meaning that law
should bow to force. To yield to such a
claim would be to enthrone official law-
lessness and lawlessness if not ehecked is
the precursor of anarchy, On the few
tragic oeccasiong in the history of the
Nation, North and South, when law was
forcibly resisted or systematically evad-
ed, it has signalled the breakdown of
constitutional processes of government
on which ultimately rest the liberties of
all. Violent resistance to law cannot be
made a legal reason for its suspension
without loosening the fabrie of our so-
ciety. What could this mean but to ac-
knowledge that disorder under the aegis
of a State has moral superiority over the
law of the Constitution. For those in
authority thus to defy the law of the land
is profoundly subversive not only of our
constitutional system but of the presup-
positions of a democratic society. The
State “must ¥ * ¥  yield to an au-
thority that is paramount to the State”
This language of command to a State is
Mr, Justice Holmes’s, speaking for the
Court that comprised Mr. Justice Van
Devanter, Mr. Justice McReynolds, Mr.

Justice Brandeis, Mr, Justice Sutherland,
28
My, Justice Butler, Mr. Justice Stone,

State of Wisconsin v. State of Iilincis,
281 T.8. 178, 197, 50 S.Ct. 266, 267, 74
L.Ed. 799,

When defiance of law, judicially pro-
nouneed, was Iast sought to be justified
before this Court, views were expressed
which are now especially relevant.

“The historic phrase ‘a govern-
ment of laws and not of men’ epito-
mizes the distinguishing character
of our political society, When
John Adams put that phrase into
the Massachusetts Declaration of
Righis, pt. 1, art. 20, he was not in-
dulging in a rhetorical flourish. He
was expressing the aim of those

who, with him, framed the Declara-
tion of Independence and founded
the Republic. ‘A government of
laws and not of men’ was the rejec~
tion in pogitive terms of rule by fiat,
whether by the fiat of governmental
or private power. Every act of gov-
ernment may be challenged by an
appeal to law, as finally pronounced
by this Court. Even this Court has
the last say only for a time. Being
composed of fallible men, it may err.
But revision of ifs errors must be by
orderly process of law. The Court
may be asked to reconsider its deci-
sions, and this has been done suc-
cessfully again and again through-
oui our history. O, what this
Court has deemed its duty to decide
may be changed by legislation, as it
often has been, and, on occasion, by
constitutional amendment.

“But from their own experience
and their deep reading in history,
the Founders knew that Law alone
saves a society from being rent by
internecine strife or ruled by mere
brute power Thowever disguised.
‘Civilization involves subjection of
force to reason, and the agency of
this subjection is law.” (Pound, The
Future of Law (1937) 47 Yale L.J.
1, 13.) The coneception of a govern-
ment by laws dominated the
thoughts of those who founded this

24

Nation and designed its Constitu-
tion, although they knew as well as
ihe belittlers of the conception that
laws have to be made, interpreted
and enforeed by men. To that end,
they set apart a body of men, who
were to be the depositories of law,
who by their disciplined ftraining
and character and by withdrawal
from the usual temptations of pri-
vate interest may reasonably be ex-
pected to be ‘as free, impartial, and
independent as the lot of humanity
will admit’. So strongly were the
framers of the Constitution bent on
securing a reign of law that they
endowed the judicial office with ex-
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traordinary safeguards and pres-
tige. No one, no matter how ex-
alted his public office or how right-
eous his private motive, can be judge
in his own case. That is what
courts are for.” United Stafes v.
United Mine Workers, 830 U.S, 258,
307--309, 67 8.Ct. 677, 703, 91 L.Ed.
884,

The duty to abstain from resistance to
“the supreme Law of the Land,” U.S.
Const., Art. VI, § 2, as declared by the
organ of our Government for ascertain-
ing it, does not reguire immediate ap-
proval of it nor does it deny the right of
dissent. Criticismm need not he stiiled.
Active obstruction or defiance is harred,
Our kind of society cannot endure if the
controlling authority of the Law as de-
rived from the Constitution is not to be
the tribunal specially charged with the
duty of ascertaining and declaring what
is “the gupreme Law of the Land.” See
President Andrew Jackson's Message to
Congress of January 18, 1833, 2 Richard-
son, Messages and Papers of the Presi-
dents, 610, 628, Particularly is this so
where the declaration of what “the su-
preme Law” commands on an underlying
moral issue is not the dubious prenounce-
ment of a gravely divided Court but is
the unanimous conclasion of 2 long-ma-
tured deliberative process. The Consti-
tution is not the formulation of the

o5

mera-
Iy personal views of the members of this
Court, nor ean its autherity be reduced
to the claim that state officialy are its
controlling interpreters. Local customs,
however hardened by time, are not de-
creed in heaven. Habits and feelings
they engender may be counteracted and
moderated. Experience attests that such
local habits and feelings will yield, grad-
ually though this be, to law and educa-
tion. And educationszl influences are ex-
erted mnot only by explicit teaching,
They vigorously flow from the fruitful
exercise of the responsibility of those
charged with pelitical official power and
from the almost unconsciously trans-
forming actualities of living under law.

The process of ending unconstitutional
exclusion of pupils from the common
school gystem—“‘common’” meaning
shared alike—solely because of color is
no doubt not an easy, overnight task in a
few Btates where a drastic alteration in
the ways of communities iz involved.
Deep emotions have, no doubt, bheen
stirred. They will not be calmed by
letting violence loose—violence and defi-
ance employed and encouraged by those
upon whom the duty of law observance
should have the strongest claim-—nor by
submitting to it under whatever guise
employed. Only the constructive use of
time will achieve what an advanced civili-
zation demands and the Constitution con-
firms,

For carrying out the decizion that
color alone cannot bar a child from a pub-
lic school, this Court has recognized the
diversity of circumstances in local school
situations, Butb is ¥ a reasonable hope
that the necessary eandeavors for such
adjustment will be furthered, that racial
frictions will be ameliorated, hy a re-
versal of the process and intervupting ef-
fective measures toward the necessary
goal? The progress that has been made
in respecting the constitutional rights of
the Negro children, aceording to the
graduated plan sanctioned by the two

28

lower courts, would have to be retraced,
perhaps with even greater difficuity be-
cause of deference to forcible resistance.
It would have to be retraced against the
seemingly vindicated feeling of those
who actively sought to block that prog-
ress. Is there not the strongest reason
for concluding that to accede fo the
Board’s request, on the basis of the cir-
cumstances that gave rise to it, for a sus-
pension of the Board's non-segregation
plan, would be but the bheginning of a
series of delays caleulated to nullify this
Court’s adamant decisions in the Brown
case that the Constitution precludes com-
pulsory segregation based on color in
state-supported schools?

That the responsibility of those who
exercise power in a democratic govern-
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ment is not to reflect inflamed public
feeling but to help form its understand-
ing, is especially true when they are con-
fronted with a problem like a racially
discriminating public  school system.
This ig the lesson to be drawn from the
heartening experience in ending enforced
racial segregation in the public schoals
in cities with a Negro population of large
proportion. Compliance with decisions
of this Court, as the constitutional organ
of the supreme Law of the Tand, has
often, throughout our history, depended
on active support by state and local au-
thorities. Tt presupposes such support.
To withhold it, and indeed to use political
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pawer to try to paralyze the supreme
Law, precludes the maintenance of our
federal svstem as we have known and
cherished it for one hundred and seventy
years.

Lincoln's appeal to “the better angels
of our nature” failed to avert a fratri-
cidal war. But the compassionate wig-
dom of Linceln’s First and Second In-
augurals bequeathed to the Unicn,
cemented with blood, a moral heritage
which, when drawn upon in times of
gtress and strife, is sure to find specific
ways and means to surmount difficuities
that may appear to be insurmountable.
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Amy Hamilton, individually and on behalf of her stillborn son
V.
Dr. Warren Scott et al.

Appeal from DeKalb Circuit Court
{CV-06-149)

PARKER, Justice.

Amy Hamilton, individually and on beshalf of her stillborn
son, sued Dr, John Blakely Isbell, Dr., Steven Coulter, Dr. Warren
Scott, and the Isbell Medical Group {("IMG") (Dr. Isbell, Dr.
Coulter, Dr. Scott, and IMG are hereinafter sometimes referred

to collectively as "the defendants™), as well as several
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fictitiously named defendants, claiming that their negligent
and wanton acts had wrongfully caused the death of her son and
also caused her to suffer emotional distress. The DeKalb
Circuit Court entered a summary “Judgment in favor of the
defendants, holding that a wrongful-death action could not be
maintained for the death of an unborn child who died before he
was viable. The trial court also held that Hamilton was not in
the "zone of danger" and, thus, could not recover damages for
emotional distress. We reverse in part, affirm in part, and
remand.

Facts and Procedural History

A. Hamilton's pregnancy and medical care

In December 2004, Hamilton, pregnant with her second child,
sought prenatal care from IMG, which had provided Hamilton with
prenatal care during her first pregnancy. On Monday, January
10, 2005, Hamiliton contacted IMG; she explained that she and her
seven-year-old son had a rash that she believed might be "fifth
disease, " an infection caused by human parvovirus B1S. The next
day, January 11, 2005, Hamilton had blood drawn at IMG and was
told that she would be notified of the results. On Friday,
January 14, 2005, an IMG emplovee told Hamilton over the
telephone that Hamilton "had been exposed to fifth disease and
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had the parvovirus"™ and that, consequently, she needed to
immediately schedule an ultrasound, to be fcllowed by an
ultrasound every 2 weeks for the next 10 weeks. Hamiltoeon
understood this every-two-weeks ultrasound schedule fo have
been ordered by Dr. Isbell; Dr. Isbell confirmed as much in his
depecsition.

On Monday, January 17, Z005, Hamilton went to IMG for the
firset scheduled ultrascund as well as a consultation regarding
treatment for £ifth disease. However, the doctor with whom
Hamilton was scheduled to meet was unavallable; Hamilton was
also unable to underge the scheduled ultrasound because the
technician was leaving early. Hamilton's request that she be
sent to the adicining hespital for an ultrasound was denied by
an IMG employee; instead, she was told to walt for her next
appointment two weeks later,

Hamilton returned to IMG two weeks later, on Monday,
January 31, 2005; during the appeintment, the doctor she met
with, Dr. Coulter, listened to the unborn child'™s heartbeat and
told Hamilton that an ultrascund was unnecessary. He also
explained to Hamilton the potential complications of f£ifth
disease and the procedure for potential treatment of her unborn

child, if necessary.
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On February 18, 2005, Hamilton returned to IMG for her next
scheduled appointment; she again reguested an ulirasound, but
the doctor she met with, Dr. Scott, said that an ultrasound was
unnecessary.

On February 25, 2005, Hamilton returned to IMG for her next
scheduled appointment, at which an ultrascund was performed.
During the ultrasound, IMG's technician noticed that Hamilton's
unborn son was not as large as the technician thought he should
be at that stage of the pregnancy and that there was "a little
fold zt the back of his neck which werried [the technician] a
iittle bit because it might be a sign of anemia.”™ The technician
told Hamilton "not to be alarmed because [she] would probably
be referred to a perinatologist for a second opinion®” and that
treatment, 1f any was necessary, would be availabie at "Kirklin
Clinic.”

Following the ultrascund, Hamilton met with Dr. Scott, who
looked at still photographs from the ultrasound. Dr. Scott teld
her that a "nuchal fold [was] beginning to form™ and that the
nuchal fold "was one ¢f the signs of becoming severely anemic
and having hvdrops," which, he said, "can lead tc congestive
heart failure." However, Dr. Scott teld Hamilton that hydrops
"can reverse itself" and that Hamilton should wait two weeks and

4
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return to IMG for another ultrasound. Hamilton requested that
Dr. Scott refer her to "a perinatolegist at Kirklin Ciinic, ™ but
Dr. Scott told her that IMG could "handle it" at its cffice.
Instead, Dr. Scott told Hamilton to come back in two weeks for
another ultrasound, and he promised to refer Hamilton to a
perinatolegist at that point, if necessary.

Eleven days later, on March 8, 2005, Hamilton visited IMG
without a scheduled appointment because she was feeling 111. In
her deposition, Hamilton described how, after she tested
positive for the flu, Dr. Scott "prescribed Extra Strength
Tylenol for bedy aches, pain, and fever, because he said with
that particular situation, there’s nothing you can do, you just
have to wear it out.™ Hamilton summarized her symptoms as an
"acute illness.”

On March 10, 2005, Hamilton returned to IMG; as she
explained in her deposition, she was "feeling really bad” and
"seemed to be getting worse."” She had also noticed "decreased
movement” of her unborn child. An ultrasound performed by IMG
determined that Hamilton's unborn son had died, probably in the
previous 24 or 48 hours; labor was induced, and the child was
stillborn on March 11, 2005. Dr. Isbell, Dr. Coulter, and Dr.
Scott agree that Hamilton's unborn son had not reached

5
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viability, which is to say that, if her son had been born alive
on that date, he was unlikely to have survived cutside the womb.

B, Hamilton's litigation

On April 28, 2006, Hamilton filed a complaint in the trial
court, alleging that the defendants had caused the death of her
unborn son "and that the death of her unborn son was wrongful
within the meaning of the Alabama Wrongful Death Act, Ala. Cede
§ 6-5-410 (1975).™ Hamilton later amended her complaint to
allege that the defendants' negligence had caused her to suffer
"mental anguish and emotional distress.”

After completing discovery, the defendants filed a
summary-judgnrent motion on June 7, 2009, arguing that this

Court's decisions in Gentry v. Gilmore, 613 So. 2Zd 1241 (Ala.

1993), and Lollar v. Tankersliey, 613 So. 2d 1249 (Ala. 1993},

did not permit a wrongful-death action where a previable child

died before birth: "The Supreme Court of Alabama has held that

‘In her complaint, Hamilton stated that she was bringing "this
action pursuant to [the Wrongful Death Act] as well as the
provisions the Medical Lizbiiity Act of 1987, as amended, Ala.
Code § 6-5-540 et seqg. {(1975)." The defendants also cited the
Alabama Medical Liability Act ("AMLA") in their answer and in
their motions for a summary Judgment. Hamilton does not dispute
the applicability of the AMLA to this case; indeed, in her reply
brief, Hamilton acknowledged that "claims against healthcare
providers, whether in contract or tort, are now subsumed into
cne action by the Alabama Medical Liability Act." Hamilton's
reply brief, at 6.
G
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a plaintiff cannot maintain a wrongful death action for a fetus
not viable to live outside of the womb .... As such, summary
judgment must be granted on behalf of the Defendants in regard
to the wrongful death claim of the fetus.” The defendants also
argued that Hamilton could not recover damages for her emotional
distress because, they said, she had not shown either that she
had sustained physical injury or that she was placed at risk of
immediate physical harm by the defendants, as reguired by this

Court inm AATAR, Ltd. v. Francis, 716 So. 2d 1141 {(Ala. 1898).

The defendants stated that Hamilton "failed to demonstrate that
she was in the 'zone of danger' as required by Alabama law."’
Dr. Isbell and Dr. Coulter separately moved for a summary
Judgment; Dr. Isbell argued that Hamilton had presented no
argument or evidence to show that he had breached the standard
of care in his treatment of her.
Hamilton responded to the summarvy-judgment motions on

October 1, 2010. She conceded that Dr. Isbell was entitled to

"he defendants' summary-ijudgment motion also argued that
Hamilton had failed to prove that the death of her son was caused
by the defendants. Hamilton responded to that argument, and the
defendants raised it again in their reply bhrief to the trial
court. However, the trial court's order made no factual
determination regarding causation: therefore, the issue of
causation is not before this Court. For that reason, we do not
discuss causation issues in this opinion.

7
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a summary Jjudgment, stating that she "hereby agrees that the
‘Motion for Summary Judgment on Behalf of Dr. John Blakely
Isbell' is due to be granted and concedes that there is no set
of facts that, if proved against Dr. Isbell, would entitle her
to recover." However, she argued that the summarvy-iudgment
motions filed by the other defendants should be denied.
Specifically, she argued that in Gentry this Court had "based
[its decision to deny reccovery for the death of a previable
unborn child! on the fact that ‘there is no clear legislative
direction.' 613 So. 24 at 1244.7 Hamilton argued that
subsequent legislative actions had provided the courts with that
"legislative direction.” Specifically, Hamilton argued that
several statutes on abortion enacted since Gentry was decided
"provided clear direction indicating that the term "minor child®
can include nonviabkle fetuses."” On the issue of damages for
emotional distress, Hamilton argued that the loss of her unborn
child was a physical injury that entitled her to recover damages
for her emcticnal distress; alternatively, she argued that she
was entitled to damages for emotional distress under Taylor v,

Baptist Medical Center, Inc., 400 So. 2d 369 (1981), in which

this Court permitted a mother to recover damages for emotional
distress following the death of her child during birth.

8
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On October 5, 2010, the defendants filed a reply brief in
support of their summarv-judgment motions. In their reply
brief, they argued that "the law in Alabama remains that a
plaintiff cannct maintain a wrongful death action for a
non-viable fetus and the Alabama legisliature has not declared
otherwise. " Specifically, the defendants argued that the
legislature's subsequent, abortion-related legislation did not
justify overruling Gentry and Lollar. The defendants also
argued that, in seeking damages for her emotional distress,
Hamilton did "not state a claimupon which relief can be granted”
because, they sald, she "misinterprets the holding in Taylor"®
and her "individual claim is insufficient as a matter of law.”

On  Octeber 15, 2010, the trial court granted the
defendants' summary-judgment metions, concluding:

"[Hamilton] has conceded that the defendant, Dr. Jchn
Blakely Isbell, is due to be granted summary judgment.

"[Hamilton's] claims are for wrongful death and
for emoticnal distress suffered by [Hamilton] as a
result of being caused to deliver a stillborn child.,

"The defendants assert, and the court agrees, that
[Hamilton] cannot maintain a wrongful death action for
a fetus not viable to live outside the womb. Gentry
v. Gilmere, 613 So. 2g 1241 (Ala. 1993}); Lollar v.
Tankersley, 613 Sc. 2d 1249 (Ala. 1%93). The court
considers the Gentry and Lollar cases controlling on
this issue, The court is unconvinced that statutes
passad by the legislature subseguent to those
decisions have altered their appliication.
Accerdingly, 1t is adiudged that the defendants’

9
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motion for summary Jjudgment 1is due to be granted as
to the wrongful death claim,

"The defendants also assert that [Hamilton] cannot
maintain a claim for emotional distress and mental
anguish because she has failed to produce substantial
evidence that she sustained a physical injury or was
placed in immediate risk of physical harm by the
conduct of defendants. [Hamilton] insists that the
Alabama Supreme Court's decision in Taylor v. Baptist
Medical Center, Inc., 400 So. 2d 369 (Ala. 1981), is
controlling on this issue. In Tavylor, the
plaintiff's action against her physician was based on
allegations that the physician negligently failed to
attend during her labor and her delivery of a child
who either was stillborn or died within moments of
birth.

"The Supreme Court in Tayior abandoned the ‘physical
impact' test that had been the law up until that point
and extended the right t¢ recover to those who suffered
emotional distress without =alsce suffering a
corresponding physical injury. In a later case, the
Supreme Court discussed three tests for evaluating
claims alleging negligent infliction of emotional
distress that have developed in the common law: the
physical impact test; the zone of danger test; and the
relative bystander test. It then declared the
current state of Alabama law to be consistent with the
'zone of danger' test, which limits recovery for
emotional injury to those plaintiffs whe sustain a
physical injury as a result of a defendant's negligent
conduct, or who are placed in immediate risk of
physical harm by that conduct. AALAR, Ltd., Inc. v.
Francis, 716 So. 2d 1141 {(Ala. 1%S8:. In the AALAR
decisicn, the Court found the decision in the Taylor
case t0o be consistent with that test because it was
reasonably foreseeable that the plaintiff would be
placed at risk of physical injury by the physician's
failure teo attend her delivery.

"Given that the 'zone of danger’ test is the current

state of the law in Alabama, this court concludes that

it is the test applicable to [Hamiliton's] claim for
10
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emotional distress and mental anguish. To support
that claim, [Hamilton] must establish by substantial
evidence that 1f was reasonably foreseeable that she
would be placed at risk of physical injury by the
defendants' conduct. The materials submitted to the
court in support of and in opposition to defendants’
motions for summary judgment are devolid of any such
evidence, and the court finds the evidence
insufficient to raise an issue of material fact as to
whether the defendants' alleged breach of care placed
[Hamilton] within the 'zone of danger.'

"{Hamilton] argues that the death of the fetus
constituted 'physical injury' to her body, thereby
entitling her to ¢laim emotional distress and mental
anguish. She suggests that the fetus was as much a
part of her body as a lung, a kidney, a spleen, an armn,
a leg or any other organ. QOur Supreme Court, however,
has guoted with approval holdings in cases from other
Jurisdictions that the fetus or embryo is not a part
of the mother, but rather has a separate existence
within the body of the mother. Wolfe v. Isbell, 291
Ala. 327, 280 S0. 28 768 (1873). The death of a fetus
dees not, without more, constitute a physical injury
to the body of the mother, and the court finds as a
matter of law that {[Hamilton] cannot recover for
emotional distress or mental anguish based on such
claim.

"I conclusion, the court finds that {Hamilton] cannot
maintain a wrongful death claim for the death of a
non-viable fetus; she cannot maintain an incividual
claim for emotional distress because the evidence is
insufficient to show that she was within the *zone of
danger, ' and she cannct claim a physical injury to her
body as a result of the death of the fetus. Based on
these conclusions, the court finds 1t unnecessary Lo
address the issue cof causation.

"Accordingly, it is adijudged that the defendants?
motion for summary judgment for all defendants on all
claims is granted, and [Hamilton] shall have no
recovery against the defendants.”

11
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Hamilton appealed the summary Judgment in favor of the
defendants other than Dr. Isbell.

After briefing in this case was completed, this Court

issued its decision in Mack v. Carmack, [Ms. 1091040, Sept. 9,

20111  So. 3d  (Ala. 2011;. In Mack, this Court
recognized that a wrongful-death action is available for
recovery of damages for the accidental death of a previable
unborn child, specifically overruling Gentry and Lollar; in
those cases, which the trial court in this case relied upon (sege
the trial court's order, guoted supra), this Court had held that
damages could not be recovered for the wrongful death of a child
who died without being born alive or reaching viability. In
Mack, we stated:

"In sum, it is an unfalr and arbitrary endeavor to draw
a line that allows recovery on behalf of a fetus
injured before wvigbility that dies after achieving
viability but that prevents recovery on behalf of a
fetus injured that, as a result of those injuries, does
not survive to viability. Moreover, it 13 an endeavor
that unfalrly distracts from the well established
fTundamental concerns of this State's wrongful-death
Jurisprudence, 1i.e., whether there exists a duty of
care and the punishment of the wrongdoer who breaches
that duty. We cannot conclude that '"logic, fairness,
and justice’ compel the drawing of such a line;
instead, ‘logic, fairness, and justice' compel the
application of the Wrongful Death Act to circumstances
where prenatal injuries have caused death to a fetus
before the fetus has achieved the ability to live
outside the womb,

1z
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"Tn accord then with the numerous considerations
discussed throughout this opinion, and on the basis
of the legislature's amendment of Alabama's homicide
statute to include protection for 'an unborn child in
uterc at any stage of development, regardless of
viability,' § 13A-6-11{aj (3}, [Ala. Code 1975,] we
overrule Lollar and Gentry, and we hold that the
Wrongful Death Act permits an action for the death of
a previable fetus. We therefore reverse the summary
Judgment in favor of Carmack and remand the action for
further proceedings consistent with this opinion.”
80, 3¢ at ___.*®
Hamilton submitted copies of the Mack decision to this
Court as supplemental authority in her appeal, accompanied by

a letter asking the clerk of this Court to distribute those

Additicnally, we note that this Court's holding in Mack is
consistent with the Declaration of Rights in the Alabame
Constitution, which states that "all men are egually free and
independent; that they are endowed by their Creator with certain
inalienable rights; that among these are life, liberty and the
pursulit of happiness.” Ala. Const. 1901, ¢ 1 {emphasis added).
These words, borrowed from the Declaration of Independence
{which states that "[wle hold these truths to be self-evident,
that all men are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among these are
Life, Liberty and the pursuit of Happiness™), affirm that each
perscon has a God-given right to life.

13
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coplies to the members of the Court. The defendants filed a
metion to strike Hamilton's supplemental authority, or, in the
alternative, to grant the defendants permission to respond to
that supplemental authority. This Court denied the motion to
strike, granted the moticn to respond to the supplemental
autherity, and permitted Hamilton to reply t£o the defendants’
response.

Standard of Review

"HI0In  appeal a summary judgment carries  no
presumption ¢f correctness, ' Hornsby v. Sessionsg, 703
So. 2d 932, 938 (Ala. 1997). ""In reviewing the
disposition of a motion for summary Jjudgment, we
utilize the same standard as that of the trial court
in determining whether the evidence before the court
made out a genuine issue of material fact™ and whether
the mevant was entitled to a judgment as a matter of

law.’ Ex parte General Motors Corp., 769 So. 2d 803,
906 {Ala. 19299) (quoting Bussey v. John Deere Co., 531
So. 2d 860, 862 {Ala. 1988)}. ‘'Cur review is further

subject tce the caveat that this Court must review the
record in a light most favorable to the nenmovant and
must resolve all reasonable doubts against the
movant.' Hobson v. American Cast Iron Pipe Co., 6%0
So. 24 341, 344 (Ala. 1997)."

Harper v. Coats, 988 So. 2d 501, 503 {(Ala. 2008).

Dizcussion

A. Whether Mack sheould apply in this case

The defendants present several arguments contending that

this Court should not apply our recent holding in Mack in this

14
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case, which was pending on appeal when Mack was decided. However,
these arguments are inceonsistent with Alabama law:

"The general rule is that a case pending on appeal will
be subiject to any change in the substantive law., The
United States Supreme Court has stated, in regard to
federal courts that are applying state law: '[Tlhe
dominant principle is that nisi prius and appellate
tribunals alike should cenform their orders to the
state law as of the time of the entry. Intervening
and conflicting decisions will thus cause the revergal
of Judgments which were correct when entered.’
Vandenbark v. Owensg-I1llinois Glass Co., 311 U.5. 53E,
543, 61 S.Ct. 347, 85 L.EdJ. 327 (1941). See also
United States v. Schooner Peggy, 1 Cranch 103, 5 U.5.
103, 2 L.Ed. 49 (18C1). Thus, courts are required to
apply in a particular case the law as it exists at the
time it enters its final judgment:

"TITlt has long been held that if there is
a change in elither the statutory or
decisional law before final Jjudgment is
entered, the zppellate court must "dispose
of [the] case according teo the law as it
exists at the time of final judgment, and not
as it existed at the time of the appeal." This
rule is usually regarded as being founded
upon the conceptual inability of a court to
enforce that which is no lenger the law, even
though it may have been the law at the time
of trial, or at the time of the prior
appellate proceedings.’

"Note, Prospective Overruling and Retroactive
Application in the Federal Courts, 71 Yale L.J. 907,
912 {1962) (quoting Montague v. Maryland, 54 Md. 481,
483 (1880)y."

Alabama State Docks Terminal Ry. v. Lyles, 797 So. 2d 432, 438

(Ala. 2001; (emphasis added). Mack 1s now controlling
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precedent on the issue whether "the Wrongful Death Act permits
an action for the death of a previable fetus," Mack,  So.
3d at , and the Court in that case held such an action
permissible, Therefore, we will apply Mack in deciding this
appeal.

B. Whether Hamilton Can Recover Damages for the Alleged

Wrongful Death of Her Stillborn Son

The first substantive issue we must consider is whether the
trial court erred in holding that Hamilton could not maintain
a wrongful-death action "for the death of [her] non-viable
fetus." As set forth in Mack and as applicable in this case,
Alabama's wrongful-death statute allows an action to be brought
for the wrongful death of any unborn child, even when the child
dies before reaching viability. Applying cur holding in Mack,
quoted supra, we conclude that the summary judgment, insofar as
it held that damages for the wrongful death of a previable unbcrn
child were not recoverable, must be reversed and the case
remanded for the trial court to reconsider the defendants’
sumnmary-judgment motions in light of this Court's holding in

Mack.

C. Whether Hamilton Can Recover Damages for Emctional Distress

16
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The gsecond issue raised in this appeal is whether the trial
court erred in holding that Hamilton "icould nect! maintain an
individuzal claim for emotional distress because the evidence 1s
insufficient to show that she was within the 'zone of danger,’
and she cannot claim a physical injury to her body as a result
of the death of the fetus.”

In their summary-judgment motions, the defendants argued
that Hamilton could not recover damages for emofional distress
because, they said, Hamilton "was not physically injured as a
result of the defendants' alleged conduct® and Hamilton "was
never in the 'zone of danger.'" In support of this argument,
the defendants cited AALAR, 716 So. 2d at 1148, in which this
Court stated that it "has not recegnized emotional distress as
a compensable injury or harm in negligence actiocns outside the
context of emotional distress resulting from actual physical
injury, or, in the absence of physical injury, fear for one's

own physical injury.” (Citing Pearson, Liability to Bystanders

for Negligently Inflicted Emotional Harm -- A Comment on the

Nature of Arbitrary Rules, 34 U. Fla. L.Rev. 477, 487 (1982)).

17



1100192
The defendants noted that, during her depcosition, Hamilton
testified that she had not been "concerned for [her] life."’
In her response to the defendants' summary-judgment
motions, Hamilton stated that she "{did] not dispute that she
never feared for her own 1ife and is therefore not entitled to
zone of danger damages.” However, Hamilton claimed that she is
"entitled to mental ancuish damages”™ undex this Court's decision

in Tayvlor v, Baptist Medical Center, supra. Hamilton argued that

Taylor "carve{d] out a specific exception” to the zone-of-dangexr
test for cases in which a mother has suffered the loss of her
unborn child. However, in AALAR, this Court explained that the
test this Court had been applving with regard to claims for
emotional-distress damages, including the test applied in
Taylor, was "consistent with the 'zone of danger'® test discussed

in {[Consolidated Rail Corp. v.] Gottshall, [B12 U.S. 532

(18843 1." 716 So. 2d at 1147. In Consolidated Rail Corp. v.

Gottshall, 512 U.5., 532 {19%4), the United States Supreme Court
stated that "the zone of danger test limits recovery for

emctional injury to those plaintiffs who sustain a physical

‘Specifically, during her deposition, Hamilton was asked, "I
mean, at any time in this process, were you aver concerned for
your 1ife?” Hamilton answered, "I was not concerned for my
life."™
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impact as a result of a defendant's negligent conduct, or who
are placed in immediate risk of physical harm by that conduct.”
512 U.S. at 547-48. Hamilton's assertion that Taylor "carve[d]
out a speclfic excepticn™ to the zone-of-danger test is
erroneous.

The only physical harm Hamilton alleged in her response to
the defendants' summary-judgment motions was the death of her
unborn son. She argued that her unborn son was a part of her
body; thus, she said, his death was a phvysical injury to her that
allows her to recover damages for emotional distress. We reject
that argument, however, because it 1s incompatible with this

Court's holding in Wolfe v. Isbell, 291 Ala. 327, 330-31, 280

So. 2d 758, 768 (1973), in which we said "that from the moment
of conception, the fetus or embryo is not a part of the mother,
but rather has a separate existence within the body of the
mother. "

Because Hamilton conceded that she was "not entitled to
zone of danger damages" and her argument suggesting that Taylor
created an exception to the zone-of-danger test is misplaced,

and because she presented no evidence in response to the

°In their brief on appeal, the defendants cite Wolfe for this
same proposition. See defendants® brief, at 40
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defendants’' summary-judgment motions showing that she suffered
a physical injury as a result of the defendants’ actions, we
conclude that the trial court properly entered z summary
Judgment insofar as it concerns Hamilton's claim for damages for
emotional distress.

Conclusion

Based on our recent holding in Mack, we conclude that
Hamilton was entitled to pursue a claim against the defendants
for the wrongful death of her unborn son. Thus, as toHamilton's
wrongful-death claim, we reverse the trial court's summary
Judgment in favor of all the defendants except Dr. Isbell, as
to whom Hamilton has not appealed, and we remand the case for
further proceedings consistent with this opinion. However,
because Hamilton failed to demonstrate that she was entitled to
damages for emotional distress, we affirm the summary judgment
for the defendants -- cther than Dr. Isbell -- insocfar as it
denied Hamilton's claim for such damages.

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED.

Malone, C.J., and Woodall, Stuart, Bolin, Murdock, Shaw,
Main, and Wise, JJ., concur.

Parker, J., concurs specially.
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PARKER, Justice (concurring specially).

Today, this Court reaffirms that the lives of unborn
children are protected by Alabama's wrongful-death statute,
regardless of viability. I write separately to explain why the

Supreme Court's decision in Roe v. Wade, 410 U.S. 113 (1973},

does not bar the result we reach todayv and to emphasize the
diminishing infiuence of Roe's viability standard. Because Roe
is not controlling authority bevond abortion law, and because

21



1100192

its viability standard is not persuasive, I conclude that, at
least with regard to the law of wrongful death, Roe's viability
standard should be universally abandoned.

I. The uncertalin status of the viability standard in tort and

criminal law since Roe.

Since 1973, when Roe was decided, laws regarding prenatal
injury, wrongful death, and fetal homicide have increasingly
abandoned the viability standard expressed in Roe. in
prenatal-injury law, "every jurisdiction permits recovery for
prenatal injuries if a child is born alive. ... This generally
holds true regardless whether the injurv occurred either before
or after the point of wiabillity. ... The majority of
Jurisdictions also recognize a cause of action for the wrongful

death of a stillborn, wviable fetus.”™ Crosby v. Glasscock

Trucking Co., 340 S5.C. 626, 634, 532 $5.E.2d 8b¢, 860 (2000)

{Toal, J., dissenting) {(footnotes omitted) (citing Farley v.
Sartin, 195 W.Va. 671, 466 S.E.Zd 522 (19%85)).

States have been slower to abandon the viability standard
in the area of wrongful death. If the child ig stillborn, a
majority of states and the District of Columbia allow recovery

if the injury occurred after viability. See Aka v. Jefferson

Hosp., 344 Ark. 627, 637 n. 2, 42 3.W. 3d 508, 515 n. 2 (2001)
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{noting that 32 jurisdictions permitted the recovery of damages
for the wrongful death of a viable unborn child). Although some
states never permit recovery for the wrongful death of a
previable child,® other states permit recovery if

the previable child is born alive and later dies.’

‘See Bka, 344 Brk. at 640, 42 S.W. 3d at 516-17; Bolin v. Wingert,
764 N.E.2d 201, 207 (Ind. 2002); Humes v. Clinton, 246 Kan. 590,
506, 792 P.2d 1032, 1037 {19%0}); Kandel v. White, 339 Md. 432,
433, 663 A.2d 1264, 1265 (1995} ; Thibert v. Milka, 419 Mass. 693,
695, 646 N.E.24 1025, 10626 (1985); Fryover v. Forbes, 433 Mich.
878, 446 N.W.2d 292 (1989); Blackburn v. Blue Mountain Women's
Clinic, 286 Mont. 60, 86, 851 P.24 1, 16 (1997) (reaffirming
Kuhnke v. Fisher, 210 Mont. 114, 119-20, 683 p.2d 916, ©19 {19884)
(holding that an unborn child is not a "minor child, ™ as that
term is defined by statute)); Wallace v. Wallace, 120 N.H. 675,
677, 421 A.2d 134, 136 (1980); Miller v. Kirk, 120 N.M. 654, 657,
905 P.2d 194, 197 (1985}; Labu v. Oregon Clinic, P.C., 165 Or.
App. 687, 693, 998 P.2d 733, 736 {(2000) ("[NJothing in the
statutory context indicates that a nonviable fetus is to be
considered a ‘person' for purpcses o©of the wrongful death
statutes.”), cert. denied, 331 Or. 244, 18 P.3d 1089 (2000);
Coveleski v. Bubnis, 535 Pa. 166, 170G, 634 A.2d 608, 611 (1983} ;
Miccolis v, AMICA Mut. Ins Co.n , 587 A.2d 67, 71 (R.I., 1891;
Crosby, 340 S.C. at 629, 532 S.E.2d at 857; and Baum v.
Burrington, 119 Wash. App. 36, 43, 79 P.2d 456, 459-60 (2003,
cert. denied, 151 Wash. 24 1035, 95 P.3d 758 (2004).

'See, e.g., Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504,
505, 93 S.E.2d 727, 728 (1854) ("Where a child is born after a
tortious injury sustained at any period after conception, he has
a cause of acticn."); Kelly v. Gregory, 125 N.Y.S.2d 696, 697,
282 A.D. 542, 543-44 (1853) ("[Llegal separability should begin
where there is biolegical separability. We know something more
of the actual process of conception and foetal development now
than when some of the common law cases were decided; and what
we know makes 1t possible to demonstrate clearly that
separability begins at conception.”); Simon v. Mullin, 34 Conn.
Supp. 139, 147, 380 A.2d 1353, 1357 (1977) ("The development of
23
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The most significant shift away from the wviability
standard, however, has been in the law of fetal homicide. At
least 38 states have enacted fetal-homicide statutes, and 28 of

those statutes protect life from conception. See State v.

Courchesne, 296 Conn. 622, 688 n., 46, 988 A.2d 1, 50 n.46 (2010

the principle of law that now permits recovery by or on behalf
of a chiild born alive for prenatal injuries suffered at any time
after conception, without regard to the viability of the fetus,
is a notable illustration of the viability of our common law.")} ;
Bennett v, Hymers, 101 N.H. 483, 485, 486, 147 A.24 108, 110
(1958) ("We adopt the cpinicon that the fetus from the time of
conception becomes a separate organism and remains so throughout
its life. ... We hold therefcre that an infant born alive can
maintain an action to recover for prenatal injuries inflicted
upon 1t by the tort of ancther even if it had not reached the
state of a viable fetus at the time of injury."); Smith v.
Brennan, 31 N.J. 353, 367, 157 A. 24 497, ineb04 (15608) ("We see
no reason for denvying recovery for a prenatal injury because it
occurred before the infant was capable of separate existence.

Whether viable or net at fhe time of the injury, the child
sustains the same harmafter birth, and therefore should be given
the same opportunity for redress."}; Sinkler v. Kneale, 401 Pa.
267, 273, 164 A.2d 93, Y96 (1960) ("As for the notion that the
child must have been viable when the injuries were received,
which has claimed the attention of =several of the states, we
regard it as having little to do with the basic right to recover,
when the foetus is regarded as having existence as a separate
creature fromthe moment of conception.™); Toriglian v. Watertown
New Co., 352 Mass. 446, 449, 225 N.E. 2d 926, 827 (1967) {"We
are not ilmpressed with the soundness of the arguments against
recovery. They should not prevaill against logic and Justice.
We hold that the plaintiff's intestate was a 'person'”™ for the
purposes of the wrongful-death statute.}; and Day v. Nationwide
Mut. Ins. Co., 328 So. 2d 560, 562 (Fla. Dist. Ct. App. 1976)
{("We hold that a child born alive, having suffered prenatal
injuries at any time after conception, has a cause ¢f action
against the alleged tortfeasor.").
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("' [As of March 2010], at least [thirty-eight] states have fetal
homicide laws.'"™ {(quoting the National Conference of State

Legislatures, Fetal Homicide Laws (March 2010) (alterations in

Courchesne) } ).

Alabama’s homicide statute, for example, defines "perscn”
specifically to include "an unbern child in vtero at any stage
of development, regardless of viability."™ § 13A-6-1(a) (3},
Ala. Code 1975, As Justice See wrote in a special concurrence
Joined by then Chief Justice Nazbers and Justices Stuart, Smith,

and Parker in Ziade v. Koch, 852 So. 2d 1072, 1082 (Ala. 2000},

the homicide statute "defines ‘person' to include an 'unborn
child.' The legislature has thus recognized under that statute
that, when an 'unborn child' is killed, a 'person' is killed."”

See alsoc Ankrom v. State, [Ms. CR-09-1148, Aug. 26, 2011]

So. 3d p (Ala. Crim. App. 2C11) ("Alagbama's hemicide

statute ... does apply to unborn children."].
Noting that Alabama's homicide statute pretects an unborn

child before wiability, this Court recently held that,

similarly, Alabama’s "Wrongful Death Act permits an action for

the death of a previable fetus."” Mack v. Carmack, [Ms. 1081040,

Sept. 9, 20111 So. 3d ; (Ala. 2011}. In deciding
that, for purposes of the Wrongful Death Act, a "person" includes
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an unborn child at any stage of gestation, this Court recognized
the arbitrariness of "drawling] a line that allows recovery on
behalf of a fetus injured before viability that dies after
achieving viability but that prevents recovery on behalf of a
fetus indjured that, as a result of those injuries, does not
survive to viability." Mack,  So. 3d at . These
developments in Alabama match a larger pattern; currently, at
least nine other states permit recovery for the wrongful death
of previable unborn children, five by judicial construction —~-

Missouri, Cklahoma, Utah, Scuth Dakota, and West Virginia® -~

"Missouri+ Connor v. Monkem Co., 898 S.W.2d 89, 92 (Mo. 1995)
("[Wle cannot avoid the conclusion that the legisiature intended
the courts to interpret ‘'person' within the wrongful death
statute to allow a natural parent to state a claim for the
wrongful death of his or her unborn child, even prior to
viability."™}; Oklzhoma: Pinc v. United States, 183 P.34 1001,
1605 (Ckla. 2008) ("Our construction of [Oktahoma's
wrongful-death statute] and the Cklahoma Constitution regquires
that a remedy be afforded for the death of a fetus, whether or
not vwviable and whether or not born alive, and prohibits
abrogating such an action."}; Utah: Carranza v. United States,
[No. 20080409, Dec. 20, 2011]  P.3d P {(Utah 2011)
{holding "that the statute allows an action for the wrongful
death of an unborn child; the term 'minor child, ' as used in the
statute, includes an unporn child™ and noting that the language
of the statute being interpreted by that court had since been
amended) ; South Dakota: Wiersma v. Maple Leaf Farms, 543 N.W.2d
787, 791 (8.D. 1886) ("Based on our reading of [South Dakota
Codified Law! 21-5-1, we conclude the Legislature clearly
intended to encompass nonviable children in the term 'unborn

child. '™} West Vizginia: Farley v. Sartin, 195 W.Va. &71, 683,
466 S.E.2d 522, 534 (1995} {("[Wle, therefore, hold that the term
'person' ... encompasses a nonviable unborn child and, thus,

26



1100192
and four by statute —-- Illinocois, Louisiana, Nebraska, and
Texas.” Georgla and Mississippl permit recovery of damages for

the wrongful death of a "quick" unborn child previability.'’

permits a cause of action for the tortious death of such
child.™).

‘Tllinois: 740 I1l. Comp. Stat. 180/2.2 (2011} ("The state of
gestation or development of a human beling when an injury is
caused, when an injury takes effect, or at death, shall not
foreclose maintenance of any cause o0f action under the law of
this State arising from the death of a human being caused by
wrongful act, neglect or default.™); Louisiana: La. Civ. Code
Ann. art. 26 (192929} ("An unbcrn child shall be considered as a
natural person for whatever relates to its interests from the
moment of conception. If the child is born dead, it shall be
considered never Lo have existed as a person, except £0r purposes
of actions resulting from its wrongful death.™); Nebraska: Neb.
Rev., Stat. § 30-809(1) (2010} ("Whenever the death of a person,
including an unborn c¢hild in uvterc at anvy stage of gestation,
is caused by the wrongful act, neglect, or default ... the person
who ... would have been liable if death had not ensued, is liable
inan action fer damages, notwithstanding the death of the person
injured ...."); Texas: Texasg Civil Practice & Remedies Code Ann,
§ 71.001(2) and (4) (2011} (""Person' means an individual,
'Individual’ includes an unborn child at every stage of
gestation from fertilization until birth.").

YSee Porter v. Lassiter, 91 Ga. Rpp. 712, 716, 87 S.E.2d 100,
1063 {1955} ("' [A] suit may be maintained by the mother for the
loss of a child that was "guick™ in her womb at the time of the
homicide. ... The ccourt does not believe it necessary for the
child to be "viable" provided it was "qguick", that is "able to
move in its mother's womb.™'" (quoting the trial court))}; &6
Federal Credit Union v. Tucker, 853 3o. 2d 104, 112 {(Miss. 2003)
("[Wle hold that our wrongful death statute includes a fetus who
is 'quick' in the womb as a 'person’ within the language of that
statute.”). 8ee also Shirley v. Bacon, 154 Ga. App. 203, 204,
267 5.E.24 809, 811 (1880) (explaining that "{tlhe mere fact that
[the mother] had not felt the movement cf the fetus does not
27
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Thus, the law of prenatal injury and fetal homicide has moved
decidedly away from the viabilitv standard, while the law of
wrongful death has slowly followed.

II. Roe's viability standard is not controlling avthority in

wrongful-death law.

Some state courts have applied Roe's viability standard to
wrongful-death law, citing Roe as prohibiting the recovery of
damages for the wrongful death of a child who dies without
reaching viability.'’ The California Supreme Court held that
Roe limited California's criminal statutes protecting unborn

children.'® Misreading Roe, these courts concluded that the

necessarily mean that the fetus did not move or was not capable
of movement at the time of the unborn child's death").

‘'See, e.g., Toth v. Goree, 65 Mich. Rpp. 296, 304, 237 N.W.2d
297, 301 (1975} ("There would be an inherent conflict in giving
the mother the right to terminate the pregnancy yet holding that
an action may be brought con behalf of the same fetus under the
wrongful death act."); Wallace v. Wallace, 120 N.H. &75, &79,
421 A.2d 134, 137 {1980} ("[Ilt would be incongruous for a mother
to have a federal constitutional right to deliberately destroy
a nonviable fetus ... and at the same time for a third party to
be subject to liability to the fetus for his unintended but
merely negligent acts."). See also Aka, 344 Ark. at 641, 42
S.W.3d at 517-18; Justus v. Atchison, 19 Cal. 34 564, 577-78,
565 P.2d 122, 130-31 (1977), disapproved on other grounds, Ochoa
v. Superlior Court, 39 Cal. 3d 159, 703 P.2d 1 (19885); Hamby v.
McDaniel, 559 S.W.2d 774, 778 (Tenn. 1977); and State ex. rel.
Hardin v. Sanders, 538 S.W.2d 336, 339 (Mo. 1976).

“People v. Smith, 59 Cal. BApp. 3d 751, 129 Cal. Rptr. 498, 501
(1976} .
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United States Supreme Court held in Ree that states have no
interest in protecting the life of an unborn child before
viability.

Rlthough Dbroadly written, Roe does not suppert that
conclusion; the states are forbidden to protect unborn children
only in ways that conflict with a woman's "right." Roe held that
a pregnant woman's "right of privacy ... is brocad encugh to
encompass a woman's decision whether or not to terminate her

pregnancy.” 410 U.S. at 153, See also Planned Parenthood v.

Casey, 505 U.S. 833, 844 {1992} (describing Roe as "holding that
the Constitution protects a woman's right to terminate her
pregnancy in its early stages”}. No one, however, other than
a woman seeking to "terminate her pregnancy,”" possesses the
"right" created in Roe. Nothing in Roe indicated that anyone
other than the pregnant woman has any right to terminate her

pregnancy and thereby to cause the death of her unborn child.

Roe does not prohibit states from protecting unborn human
tlves. To the contrary, in Casey, the Supreme Court
acknowledged that "the State has legitimate interests from the
outset of the pregnancy” in pretecting the unborn child, 505U.S.
at 846, and a "substantial state interest in potential life
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throughout pregnancy.™ 505 U.5. at 876. Thus, unless a state's
law conflicts with 2 woman®s "right™ to an abortion, the state

law dees not conflict with Roe. 8See also Gonzales v. Carhart,

550 U.8. 124, 158 (2007) {(noting that "the State, from the
inception of the pregnancy,” has an interest "in protecting the

life"™ of the unborn child). Webster v. Reproductive Health

Servs., 492 U.S, 490, 516 (1988); and Harris v. McRae, 448 17,3,

297, 313 (198Q).

Ree's statement that unborn children are not "persons”
within the meaning of the Fourteenth Amendment is irrelevant to
the guestion whether unborn children are "persons” under state
law. Because the Fourteenth Amendment "right" recognized in
Roe is not implicated unless state action violates a woman's
"right" to end a pregnancy, the other parts of the superstructure
of Roe, including the viability standard, are not controlling
outside asbortion law.

Many state appellate courts have recognized that, except

in the case of abortion, Roe deoes not limit state criminal or

civil protection of the unborn chilg.™ Justice Maddox

“See, e.g., Wiersma v. Maple Leaf Farms, 543 N.W.2d 787, 792
(3.D. 1896) [(Roe's wviability standard not applicable to

wrongful-death action); Commonwealth v. Bullock, 590 Pa. 480,
491-92, 913 A.24 207, 214 (2006} (Roe does not prohibit charging

killer of unborn child with murder); State v. MacGuire, 84 P.3d
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explained this distinction in his dissent in Gentry v. Gilmore,

613 So. 2d 1241, 1247 (Rla. 1993):

"Roe and its progeny address the potential conflicts
between a woman's right to an abortion and the State's
interest in the woman's health and the fetus's life.
Roe is not implicated when, as in this case, both the
State and the mother have congruent interasts in
preserving life and punishing its wrengful

1171, 1179-80 (Utah 2004) (Parrish, J., concurring) (Roe does
not prohibit charging killer of unborn child with murder); €6
Federal Credit Union v. Tucker, B53 So. 24 104, 113-14 (Miss,
2003} (Roe does not apply to action brought under wrongful-death
statute}; Farley v. Sartin, 195 W.Va. 71, 683-84 & n. 28, 466
S.E.2d 522, 534-35 & n.28 (Ree does not apply to wrongful-death
action); People v, Davis, 7 Cal. 4th 787, 809, 872 p.2d 591, 598
(1994) (Roe's viability standard does not apply in the context
of fetal murder); State v. Merrill, 450 N.W.2d 318, 322 {(Minn.
1990) ("Roe v. Wade protects the woman's right of choice; it does
not protect, much less confer on an assailant, a third-party
unilateral right to destroy the fetus."}, cert. denied, 496 U.S.
931 {1990); Summerfield v. Superior Court, 144 Ariz. 467, 478,
098 P.2d 712, 723 (1985} (Roe does not apply to wrongful-death
action); and O'Grady v. Brown, 654 S.W.2d 904, 910 {Mo. 1983)
(noting that Roe, "while holding that the fetus is not a person
for purposes of the ld4th amendment, does not mandate the
concliusion that the fetus is a nonentity."). See also Crosby,
340 S.C. at 642, 532 S.E.2d at 864 (Toal, J., dissenting)
{("Unlike abortion cases, wrongful death actions do not
automatically implicate any countervailing constitutional
liberties. No one can argue in this case that the state or
federal constitution shields the defendants’ allegedly wrongful
conduct.”); Lawrence v, State, 240 S.W.3d 912, 917-18 & n.24
(Tex. Crim. App. 2007} (Roe dces not prohibit state from charging
killer of unbcern child with capital murder), cert. denied, 553
U.S. 1007 {2008); State v. Alfieri, 132 Ohio App. 3d €9, 78-79,
724 N.E.2d 477, 483 (1998) (Roe does not prohibit state from
criminalizing fetal homicide); and People v. Ford, 221 I11. BApp.
3d 354, 368-69, 581 N.E.2d 1189, 1189 (1991) {Roe does not apply
to third-party assault of pregnant woman, which kills the unborn
child).
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destruction. I conclude that the legislature has a
right to protect nonviable fetal life when 1its
interest is congruent with that of the mother.”

scholars have also recognized the limitations of Roe.' For
these reasons, Roe is not controlling authority in this case.

IIT. Roe's viability standard is not persuasive.

Numercus scholars have criticized the wviability rule of

Roe.'” Today, "there is broad academic agreement that Roe

Ysee, e.g., Clarke D. Forsythe, Homicide of the Unborn Child:
The Born Alive Rule and Other Legal Anachronisms, 21 Val. U. L.
Rev. 563, 614 (19%87) ("[Roe] does not apply to the context of
nonconsensual third party acts against the unborn child.™);
Jeffrey A. Parness, Crimes Against the Unborn: Protecting and
Respecting the Potentiality of Human Life, 22 Harv. J. on Legis.
97, 112 (1585%) ("The decision in Roe does not preclude the state
from protecting previable fetal life when such protection is
reagonable and infringes upon no fundamental or other federal
or state right ...."); and David Kadar, The Law of Tortious
Prenatal Death Since Roe v. Wade, 45 Mo. L. Rev. ©3%, 657 (1980)
("Roe v. Wade neither prohibits nor compels consistency of
interpretation o©of the meaning of 'person' as between the
fourteenth amendment and wrongful death statutes.”).

“"Randy Beck, Self-Conscious Dicta: The Origins of Roe v. Wade's
Trimester Framework, 51 Am. J. Legal Hist. 505, 516~26 (2011);
Randy Beck, Gonzales, Casey, and the Viability Rule, 103 Nw. U,
.. Rev, 249, 268-~70 (2009); Paul Benjamin Linton, Planned
Parenthood v. Casey: The Flight From Reason in the Supreme Court,
13 8t. Louis U. Pub. L. Rev. 15, 38-40 (1993); Mark Tushnet, Two
Notes on the Jurisprudence of Privacy, 8 Const. Com. 75, 83
(1991) ("IUlsing the line of viability to distinguish the time
when abortion is permitted from the time after viability when
it is preohibited (as Reoe v. Wade does), is entirely perverse."};
John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v, Wade,
82 Yale L.J. 920, 924-25 (1973); and Mark J. Beutler, Abortion
and the Viability Standard -- Toward a More Reasoned
Determination o¢f the EState's Countervailing Interest 1in
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failed to provide an adeguate explanation for the viability

rule." Randy Beck, Gonzales, Casey, and the Viability Rule, 103

Nw. U. L. Rev. 249, 268-6% (2009).

L. Roe misstated the protection of the unborn child under

the commen law.

Roe's viability rule was based, in significant part, on an
incorrect statement of legal history. The Supreme Court in Roe
erroneously concluded that "the unborn have never been
recognized in the law as persons in the whole sense.”™ 410 U.S.
at 162. Rce also referred to "the lenity of the common law."
410 U.s. at 165, However, scholars have repeatedly pointed to
inaccuracies in Roe's historical account since Roe was decided

in 1973.'% "[Tlhe history embraced in Roe would not withstand

Protecting Prenatal Life, 21 Seton Hall L. Rev. 347, 359 (1991}
("It is difficult to understand why viability should be relevant
to, much less control, the measure of a state's interest in
protecting prenatal life.™). See generalily Douglas E. Ruston,
The Torticus Loss of a Nenviable Yetus: A Miscarriage Leads to
a Miscarriage of Justice, 61 S5.C. L., Rev. 915 (2010}; Justin
Curtis, Including Victims Without a Veoice: Amending Indiana's
Child Wrongful Death Statute, 43 Val. U. L. Rev. 1211 {(2009);
and Sarah J. Loquist, The Wrongful Death of a Fetus: Erasing the
Barrier Between Viability and Nonviability, 36 Washburn L.J. 259
(1997); see alsc the sources cited by Justice Maddox in his
dissent in Gentry v. Gilmore, 613 So. 2d at 1248-40.

**See generally Joseph Dellapenna, Dispelling the Myths of
Abortion History {Carolina Academic Pregss 2006;; John Keown,
Abortion, Doctors and the Law: Some Aspects of the lLegal
Reqgulation of Bbortion in England from 1802 to 1982 (Cambridge
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careful examination even when Roe was written.” Joseph

Dellapenna, Dispelling the Myths of Abortion History 126

(Carolina Academic Press 2008).

Sir William Blackstone, for example, reccognized that
unborn children were persons. Although the Court cited
RBlackstone in Roe, it failed to note that Blackstone addressed
the legal protection o©f the unborn child within a section
entitled "The Law of Persons." It alseo ignored the opening line
of his paragraph describing the law's treatment of the unborn
child: "Life 1s an immediate gift ¢of God, a right inherent by
nature in every individual."” 1 William Blackstone,

Commentaries on the Laws of Fngland *128.'" As Professcr David

University Press 1988} . See also Paul Benjamin Linton, Planned
Parenthood v. Casey: The Fiight from Reason in the Supreme Court,
13 St. Louis U. Pub. L. Rev. 15 (19893}, Dennis J. Horan, Clarke
D. Forsythe & Edward R. Grant, Two Ships Passing in the Night:
An Interpretavist Review 0f the White~Stevens Colloguy on Roe
v. Wade, 6 St. Louls UJ. Pub. L. Rev. 229, 220n.8, 241 n.%0C (1987 ;
James S. Witherspoon, Reexamining Roe: Nineteenth Century
Abortion Statutes and the Fourteenth Amendment, 17 5t. Maryv's
L.J. 29, 70 (1985} {("In short, the Supreme Court's analysis in
Roe v. Wade of the development, purposes, and the understandings
underlying the nineteenth-century antiabortion statutes, was
fundamentally erroneous.™); and Rcbert Byrn, An American
Tragedy: The Supreme Court on Aborition, 41 Fordham L. Rev. 807
(1973).

"See Dellapenna, at 200:

"[M]lodern research has established that by the close
of the seventeenth century, the criminality of
34
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Kadar noted in 1980, "Rights and protections legally afforded
the unborn child are of ancient vintage. In eguity, property,
crime, and tort, the unborn has received and continues to receive

a legal personality." DavidKadar, The Law of Tortious Prenatal

Death Since Roe v, Wade, 45 Mo. L. Rev. 638, 639 {(1980) (footnotes

omitted).

B. Roe misstated the protection of the unborn child undexr

tort law and criminal law.

Professor Kadar and cothers have pointed cut "the mistaken
discussion within Roe on the legal status of the unborn in tort
law." Kadar, 45 Mo. L. Rev. at 652. The Court's discussion in
Roe of prenatal-death recovery "was perfunctory, and
unfeortunately largely inaccurate, and should not be relied upon

as the correct view of the law at the time of Roe v, Wade," 45

Mo. L. Rev. at 65Z2~53. See also William R. Hopkin, Jr., Roe v.

abortion under the common law was well established.
Courts had rendered clear holdings that abortion was
a crime, no decision indicated that anv form of
abortion was lawful, and secondary authorities
similarly unifeormly supported the criminality of
abortion, The only difference among these
authorities had been the severity of the crime
(misdemeanor or feleny}, an uncertainty that, under
Coke's influence, began to settle into the pattern of
holding abortion to be a misdemeanor unless the child
was born alive and then died from the injuries or
petions that led to its premature pirth.”
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Wade and the Traditional lLegal Standards Concerning Pregnancy,

47 Temp. L.Q. 715, 723 (1974} ("[I]t must respectfully be peinted
ocut that Justice Blackmun has understated the extent to which
the law protects the unborn child."}.

Roe's adoption of the viability standard in 1973 did not
reflect American law. Viability plaved no role in the common
law of property, homicide, or abortion. Clarke D. Forsythe,

Homicide of the Unborn Child: The Born Alive Rule and Other Legal

Anachronisms, 21 Val. U. L. Rev, 563, 569 n,33 {1587}, And there

was no viablility standard in wrongful-death law because the
common law did not recognize a cause of action for the wrongful

death of any perscn. Farley v. Sartin, 195 W.Va. at 674, 466

S.8.2d4 at 525 (YAt common law, there was no cause of action for
the wrongful death of aperson."); #. Page Keeton et al., Prosser

and Keeton on the Law of Torts € 127, at 945 (hth ed. 1984) ("The

common law not only denied a tort recovery for injury once the
tort victim had died, it also refused to recognize any new and
independent cause of action in the victim's dependants or heirs
for their own loss at his death.”).

The viability standard was introduced into American law by

Bonbrest v. Katz, 65 F. Supp. 138 (D.D.C. 1946), the first case

Lo recognize a cause of action for prenatal injuries. Bonbrest

36




1106192

implied that such a cause of action would be recognized only if

the unborn child had reached wviability. 65 F. Supp. at 140.
Viability  was initially adopted by courts in

prenatal-injury law, but its influence was waning by 1961. See

Daley v. Meier, 33 I1l. App. 2d 218, 178 N.E.2d 691 (1961)

(heiding that an infant born alive could recover damages for
injuries suffered before viability): see also Note, Torts --

Extension of Prenatal Injury Boctrine to Nonviable Infants, 11

DePaul L. Rev. 361 (1961~62). One thorough legal survey of
prenatal-injury law a decade before Roe was decided concluded
that "{tlhe viability limitation in prenatal injury cases is
headed for oblivicn. Courts are coming to realize that it is
illegical and unjust to the children affected and not readily
amenable to scientific proof."” Charles A. Lintgen, The Impact

of Medical Knowledge on the Law Relating to Prenatal Injuries,

110 U. Pa. L. Rev. 5b4, 600 (1962).

C. Roe's viability standard was dictum.

The viability standard adopted in Roe was dictum. Randy

Beck, Self-Conscious Dicta: The Origins of Roe v. Wade's

Trimester Framework, 51 Am. J. Legal Hist. 505, 516-26 (2011).

Tt was not a part of either the Texas statute addressed in Roe

or the Georgla statute addressed in Doe v. Bolton, 410 U.S. 17¢
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(1973} neither case was conditioned on viability. In fact, the
viability standard was adopted in Ree without any evidentiary
record and was not discussed in the briefs or arguments. Beck,
51 Am. J. Legal Hist. at 511-12. The viability rule was also
dictum in Casey because the Pennsylvania statute at issue in that
case was not conditicned on viability but applied throughout a
woman's pregnancy. Beck, 103 Nw. U, L. Rev. at 271-76.
Additionally, "the Roe Court's internal correspondence”
demonstrates that the Justices themselves recognized that the
viability standard was not only "'arbitrary,'" but also
"Tunnecessary.'" Beck, 51 Am. J. Legal Hist. 505, 520, 521,

526; see also Randy Beck, The Essential Holding of Casey:

Rethinking Viability, 75 UMKC L. Rev. 713, 713 (2007) (guoting

Justice Blackmun's "Internal Supreme Court Memo,” as guoted in

David J. Garrow, Liberty & Sexuality: The Right to Privacy and

the Making ¢f Roe v. Wade 580 (1994} ("'"You will cobserve that

I have concluded that the end of the first trimester is ¢critical.
This is arbitrary, but perhaps any other selected point, such
as quickening or viability, is equally arbitrary.®'").

D. Roe's viability standard was incoherent.

The United States Supreme Court has "never justified" the

viability rule of Roe and Casey "in either legal or moral terms.”
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Randy Beck, 103 Nw. U. L. Rev. at 249; see also Beck, 103 Nw.
U. L. Rev. at 253, 268-6% & n. 116 {and authorities cited
therein). Justice White explained the lack of foundation for

the viability standard in his dissent in Thornburgh v. American

College of Obstetricians & Gynecologists, 476 U.S. 747, 794-95

{1986 {(White, J., diggenting):

"A second, ecually basic error infects the Court's
decision in Roe v. Wade. The detailed set of rules
governing state restrictions on abortion that the
Court first articulated in Roe and has since refined
and elaborated presupposes not only that the woman's
liberty to choose an abortion is fundamental, but also
that the State's countervailing interest in
protecting fetal life {or, as the Ceourt would have it,
'potential human life,' 410 U.S., at 159) becomes
‘compelling' only at the polint at which the fetus is
viable. As Justice O'Connor pointed out three years
agoe in her dissent in Akron wv. Akron Center for
Reproductive Health, Inc., 462 U.S. [416], at 46l
[{1983)], the Court's choice of viability as the point
at which the State's interest becomes compelling is
entirely arbitrary. The Court's 'explanation' for the
line it has drawn is that the State's interest becomes
compelling at wviability ‘'because the fetus then
presumably has the capacity of meaningful life cutside
the mother's womb." 410 U.S., at 163. As one critic
of Roe has ocbserved, this argument ‘mistakes a
definition for a syllogism.' Ely, The Wages of Crying
wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920, 924
(1873).

"The governmental interest at issue is in protecting
those who will be gitizens if their lives are not ended

in the womb. The substantiality of this interest is
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in no way dependent on the probability that the fetus
may be capable of surviving cutside the womb at any
given point in its development, as the possibility of
fetal survival 1s contingent on the state of medical
practice and technolegy, factors that are in essence
morally and constitutionally irrelevant. The
State's interest 1is in the fetus as an entity in
itself, and the character of this entity does not
change at the point of wviability under conventional
medical wisdom. Accordingly, the State’s interest,
if compelling after viability, is egually compelling
before viability."

Similarly, in the article cited by Justice White, Professor John

Hart Ely noted that Roe justified the viability standard with

a definition:
"The Court's response here is simply not adequate. It
agrees, indeed it holds, that after the point of
viability (a concept it fails to note will become even
less clear than 1t is now as the technology of birth
continues to develop) the interest in protecting the
fetus is compelling. Exactly why that is the magic
moment is not made clear: Viability, as the Court
defines it, is achieved some six to twelve weeks after
qguickening. (Quickening is the point at which the
fetus begins discernibly to move independently of the
mother and the point that has historically been deemed
crucial -- to the extent any point between conception
and birth has been focused on.) But no, it is

viability that is constituticnally critical: the
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Court's defense seems to mistake a definition for a
syllogism.

"TTWith respect to the State's important and
legitimate interest in potential 1life, the
‘compelling® point is at viability. Thisis
s0 because the fetus then presumably has the
capability of meaningful life outside the
moether's womb. '
"With regard to why the state cannot consider this
"important and legitimate interest’ prior to

viability, the opinion is even less satisfactory.”

John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade,

82 Yale L.J. 920, 924-25 (1973) {quoting Roe, 410 U.S. at 163)
{footniotes omitted).

Neither Roe nor any of the subseguent cases relying on the
viability standard have provided any alternative rationale to
support that standard: "In the decades since Roe, the Court has
offered n¢ adequate rationale for the wviability standard,
notwithstanding persistent judicial and academic criticgues.”
Beck, 75 UMKC L. Rev. at 740.

Because of Roe, viability, in abortion law, is a limitation
onl the exercise of the state's interest in protecting the unborn
child. Cutside abortion law, viability  Thas littlie
significance. Viabilityis largelybased on outcome statistics
at a specific gestational age, coupled with an estimation of the
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technological c¢cgpabilities of a particular facility in
medically assisting premature children. As the Scouth Dakota

Supreme Court said in Wiersma v. Maple Leaf Farms, 543 N.wW.2d

787, 792 (S.D. 199%6), "'[vliability' as a developmental turning
point was embraced in abortion cases toe balance the privacy
rights of a mother against her unborn child. For any other
purpose, viability is purely an arbitrary milestone from which
to reckon a child's legal existence."” (Footnote omitted.)
Viability is irrelevant to determining the existence of
prenatal injuries, the extent of prenatal injuries, or the cause
of prenatal death, Viability is dirrelevant to proving
causation because the unborn child’'s anatomic condition can be
observed regardless of viability and, if the unborn child dies,
the cause of its death can be determined by autcpsy regardless
of the child's gestational age. Viability does not affect the
child's loss of life or the damages suffered by the surviving
family. There 1is no evidence that permitting recovery of
damages for the wrongful death of a child before viability will

increase fraudulent litigation. See 66 Federal Credit Unicn v.

Tucker, 853 So. 2d 104, 113 {Miss. 2003}.
Quite simply, the use of wviability as a standard in
prenatal-injury or wrongful-death law is incoherent. As the
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West Virginia Supreme Court concluded in Farley: "[Jlustice is
denied when a tortfeasor is permitted to walk away with impunity
because of the happenstance that the unborn child had not yet
reached viability at the time of death.” 466 5.E.2d at 533.
Though a number of rationales were originally cited for the
viability rule in prenatal-injury or wrongful-death law, the
sole remaining Justification of not abandoning viability in
wrongful-death law seems to be deference to legisliative bodies,
a rather strange rationale for cautien in abandoning a
judicially created rule.

Since Roe was decided in 1973, advances in medical and
scientific technelogy have greatly expanded our knowledge of
prenatal l1ife. The development of ultrasound technology has
enhanced medical and public understanding, allowing us to watch
the growth and development of the unborn child in a way previous
generations could never have imagined. Similarly, advances in
genetics and related fields make clear that a new and unigue
human peing is formed at the moment of conception, when two
cells, incapable of independent 1life, merge to form a single,

individual human entity.®  Of course, that new life is not yet

“See, e.g., Bruce M. Carlson, Human FEmbryvology and

Developmental Biology 3 {1994} ("Human pregnancy begins with the

fusion of an egg and a sperm ...."}); Ronan O'Rahilly & Fabiola
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mature —- growth and development are necessary before that life
can survive independently -- but it is nonetheless human life,
And there has been a broad legal consensus in America, even
before Roe, that the 1ife of a human being begins at conception.®

An unborn child is a unigue and individuzl human being from

Muller, Human Embryology and Teratology 8 ({(2d ed. 1996}
{("Although life is & c¢ontinuous process, fertilization is a
critical landmark because, under ordinary circumstances, a new,
genetically distinct human organism is thereby formed. This
remalns true even though the embryonic genome is not actually
activated until 4-8 cells are present, at about 2~3 days.");
Keith Mcoore, The Developing Human: Clinically Oriented
Embrvology 2 (8th ed. 2008} {The zygote "results from the union
of an oocyte and a sperm during fertilization. A zygote or
embryo is the beginning of a new human being.”}; Ernest
Blechschmidt, The Reginning of Human Life 16-17 (1977 ("A human
ovum possesses human characteristics as genetic carriers, not
chicken or fish. This is now manifest; the evidence no longer
allows a discussion as to if and when and in what month of
ontogenesis a human being is formed. To be a human being is
decided for an organism at the moment of fertilization of the
ovum."); C.E. Corliss, Patten's Human Embrvology: Elements of
Clinical Development 30 (1976) ("It is the penetration of the
ovum by a sperm and the resultant mingling of the nuclear
material each brings to the union that constitutes the
culmination of the process of fertilization and marks the

initiation of the life of a new individual."); and Clinical
Obstetrics 11 (Carl J. Pauerstein ed. 1987) {(YEach member of a
species begins with fertilization —- the successful merging of

two different pocls ¢f genetic information to form a new
individual."}.

“"See Paul Benjamin Linton, Planned Parenthood v. Casey: The
Flight From Reason in the Supreme Court, 13 St. Louis U. Pub,
L. Rev. 15, 120~-137 (1993) ("Appendix B: The Legal Consensus on
the Beginning of Life,"™ citing caselaw and statutes from 38
states and the District of Columbia stating that the life of a
human bein¢ should be protected beginning with conception?.
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conception, and, therefore, he or she is entitled to the full
protecticn of law at every stage of development.

Conclusion

Roe's viability rule was based on inaccurate history and
was mostly unsupported by legal precedent. Medical advances
since Roe have conclusively demonstrated that an unborn child
is a unicgue human being at every stage of development. And
together, Alsbama’s homicide statute, the decisions of this
Court, and the statutes and judicial decisions from other states
make abundantly clear that the law is no longer, in Justice
Blackmun's words, "reluctant ... to accord legal rights to the
unborn.”  For these reasons, Ree's viability rule 1s neither

controlling nor persuasive here and should be

rejected by other states until the day it is overruled by the

United States Supreme Court.

Stuart, Bolin, and Wise, JJ., concur.
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STATE ex rel. VANDERVORT v. GRANT
et al.

No. 22003,

Supreme Court of Washington.
March 26, 1930,

Nuisancs G&m72--Taxpayer suffering ne Injury
not commen to general public conld not maln-
tain action for removal of market sfalls from
streets {(Rem. Comp. Stat. §§ 99§2.9914,
8921).

I{n mandamus action instituted by taxpayer
to reguire removal of market stally as publie
nuisance, under Rem. Comp. Stat. §§ 03120914,
from city street, where it appeared that tax-

payer resided about seven miles from place of |

alleged nuisance and that he was not an abut-
ting owner and was not especially affeeted by
obstructlon of sidewalk otherwise than as gen-
eral taxpayer, taxpayer could not maintain ae-
tion, since generally, and under Bem. Comp.
Stat, § 99021, public nuisance does not furnish
ground for action by individual who merely saf-
fers injury whick is common to general public,

Department 1.

Appeal from Superior Court, King Coun-
ty: Robert M. Fones, I udge.

Mandamus by the State, on the relation of
J. W. Vandervort, against L. Murray Grant
and others, ag the board of pablic works of

the city of Seattle, in which the Pike Place -

Public Markets, incorporated, and others in-

tervened. From the judgment for relator, the

defendants and interveners appeal.
Reversed, with dirvections.

Thos, J. T Kennedy, J. Ambler Newton,
Tacker & Tucker, Hyland, Elvidge & Al-
vord, Lane & Thompson, McClure & MeClure,
Palmer, Askren & Brethorst and I W. Haug-
land, all of Seattle, for appellants.

vanderveer, Bassett & Levinson, of Seat-

tle, for respondent.

MILLARD, J.

This is a mandamus action instituted by a
taxpayer to require the removal of market
stalls, as a pablic nuisance, from the west
gidewallk of Pike place, a public street of
the city of Seattle. From judgment order-
ing removal of the stalls, the defendant mem-
bers of the board of publie works and the
intervening defendants bave appealed.

Pike place is a public sfreet and runs in
a northerly and scoutherly direction. Pike
street runs dn an easterly and westerly direc-
tion. Pike place extends from Pike streei to
a point two humdred feet north of Stewart
street, Along the westerly side of Pike place,
and abutting upon the curb, is a sidewalk ten

feet wide extending from the curb to the

property line. Woestern avenue Is a public
street parallel with, and on a grade below,
the level of Pike place. Pursuant to an

ordinance passed by the Seattle city council
in 1921, the Seattle hoard of public works
entered into a written contraet with the Pub-

liec Market & Department Store Company. -
Under the terms of that contract, the Market-

Company was authorized to build an arcade
over the sidewallk on the west side of Pike
place and to place booths and market stalls
on the sidewalk for a distance of two hundred
feet. Tart of the booths became the property

of the market company who operated the

same ag stalls for the sale of merchandise
and farm products. The remaining beoths
were turned over to the city, and by it leased
to various parties for the same purposes.
The Pike Place Market building, which has
been located at this peinf for many years,
was remodeled. The market company also
placed booths along the viaduct leading over
Western avenue. In leuw of the sidewalk on
the west side of Pike place occupied by booths
and stalls, the market company and ifs suc-
cegzors, the intervening appeliants, provided
s more commodious sidewalk on their own
property immediately adjoining the vacated
sidewalk. The lease by the city to the mar-
ket company and its successors is for a term
of fifteen years. The owners of the fee in
the property directly abutting on Pike place
are the intervening appellants. The validity.
of the 1921 ordinance having been questioned,

the city council in September, 1927, passed -

an ordinance reaffirming and ratifying the
1021 ordinance and the confract exeeuted
thereunder by the city with the market com-
pany.

Relator Vandervort, who seeks writ of
mandamus requiring the removal of the stalls
from the sidewslk, ig & ta¥payer and resides
$n Seattle about seven miles from Pike place.
He is not an abutting owner and is not espe-
cially affected by the obstruction of the side-

walk otherwise than as & general iaxpayer.

The respondent contends that the 1921 or-
dinance, and the contract executed pursuant
thereto, and the 1927 validating ordinance
are void: therefore the obstruction of the
sidewalk by the booths and stalls is unlawlul
and constitutes a public nuisance, for the
abatement of which the respondent as a resi-
dent and taxpayer of Seaftle may maintain
this action.

Holding that the city without color or
right or authority by ordinance and contract
provided for the erection and maintenance of
a public nuisance, and that the 1927 ordi-
nance was not effectual to validate the 1921
ordinance and contraet, the trial court said:
“Reluctaptly I am forced te the conclusion
that where a public nuisance exists, which
the proper authorities neglect or refuse to
abate, where the ordinary course of law does
not afford a plain speedy and adeqguate reme-
dy, then the writ will issue on the relation
of a citizen and taxpayer, though no special,

&oFor other cages see same topic and KMY-NUMBERER in all Key-Numbered Digests and Indexes




84 Wash,

beneficial interest on his part in the velief
sonught be shown, The case of State ex rel,
Reynolds v, Hill, 135 Wash. 442, 237 P, 1004,
I think to be conclusive on this point”
Assuming that the two ordinances angd the
contract are void, the occupancy of the side-
walk by the stalls is unlawful, therefore such
obstruction constitutes a public nuisa;ice.

. “Nuisance consists in unlawfully doing an
act, or omitting to perform a duty, which act
or omisgion * * * ynlawfully . inter-
feres with, obstructs or tends to obstruct,
* % & gny ¥ ¥ ¥ gireet or highway,
€ % &Y goction 9914, Rem. Comp. Stat,

YA public nuisance is one which affects
equally the righis of an entire community or
neighborhood, although the extent of the dam-
age may be unequal” Section 9912, Rem.
Comp. Stat.

YTt is a public nuisance— * * * 4. To
obstruct or encroach upon public highways,
private ways, streets, alleys. * * *7  Sec-
fion 9913, Rem. Comp. Stat.

The respondent does not own the property
abutting the sidewalk nor does he own aay
property in the vicinity of Pike place; in fact
he resides seven miles distant from the ob-
struction of which he complains. He iz a tax-
payer and a resident of the city of Seattle
but he has no special interest, apart from his
interest 4s one of the general public, entitling
him to maintain mandamus proceedings to
compel the removal of the booths from the
gidewalk. The rule is uniformly recognized
that, “In the absence of statute providing oth-
erwise, a public nuisance does neot furnish
ground for an actien either at Iaw or in egul-
ty by an individual who merely saffers an in-
jury which is common to the general public;
# % x¥ deetion 811, p. T28, Vel. 46, C. 1.

Qur statufe is declaratory of the rule that
it is esgsential to the right of an individual to
relief against a public nuisance, that the in-
dividual show he has suffered or will suffer
special injury other than that in which all
the general public share alike,

“A private person may maintain a eivil ae-
tion for a publie nuisance, if it is specially in-
jurions to himself, but not ctherwige.” See-
tion 9921, Rem. Comp, Stat.

The rule is discussed as follows in the well
eonsidered case of Wesson v. Washburn fron
Co., 13 Allen (Mass.) 95, 90 Am. Dec. 181:

“Where a public right or privilege common
to every person in the community ig interrupt-
&d or interfered with, a nuisance is created by
the very act of interruption or interference,
which subjects the party through whose agen-
ey it is done to a public prosecution, although
no actual injury or damage may be thereby
caused to any one. If, for example, a public
way is obstracied, the existenhce of the ob-
struction is a nuisance, and punishable as
sueh, even if no inconvenience or delay to pub-
He travel actually takes place, I& would not
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be necessary, in a prosecution for such a2
nuisance, to show that any one had been de:
layed or turned aside. The offence would be
complete, altheough during the continuance of
the obstruction no one had had occcasion to
pasy over the way. The wrong consists in
doing an act inconsistent with and ie deroga-
tion of the public or common right. 1t is in
cases of this character that the law does not
permit private actions to be maintained on
proof. merely of a disturbance in the enjoy-
ment of the common right, unless special dam-
age is also shown, distinef not only in degree
but in Kind from that which is done to the
whele public by the nuisance. * * * When
the wrongful act is of itself a disturbance or
obstruction only to the exercise of a common
and public right, the sole remedy is by pub-
lic prosecution, wunless special damage is
caused to individuals, " In such case the act
of itself does no wrong to individuals distinet
from that done to the whole community.”

Reed v, Beattle, 124 Wash, 185, 213 P. 923,
25 A, L. R. 448; Motorcamp Garage Co. v.
Tacoma, 136 Wash, 589, 241 . 16, 42 A. L. B.
886; and Anderson v. Nichols, 152 Wash. 815,
278 P, 161, are not in point. The complain-
ants in those actions were abutting property
owners or owned property in the vicinity of
the obstruction or encroachment, and the in-
jury they suffered differed in kind from that
suffered by the general public.

State v. Camp Lewis Service & Garage Co.,
129 Wash. 166, 224 P. 584, is clearly distin-
guishable, as that action was by the state to
abate a nuisance,

State ex rel. Reynolds v. Hill, 135 Wash.
442, 237 2. 1004, 1003, reiied upon by respond-
ent, and deemed by the trial eourt as conclu-
sive of the guestion involved in the case at
bar, was an action brought by a taxpayer to
require the eity commission of Walla Walla
to remove gasoline pumps from the sidewalks
of that city, on the ground that such eneroach-’
ment was a public xhuisance. A demurrer to
the complaint was sustained, the parties stood
upon the pleadings, and upon appeal ifo this
court we held that the demurrer was improp-
erly sustained. In that opinion it is stated
that, “* * * The existence of the nui-
sance, and the right of the court to compel the
officers t0 abate it, were not the determining
factors in the consideration of the demurrer
to the petition. Apparently, what resuited in
the sustaining of the demurrer was the con-
tention that all the necessary parties had not
been joined as defendants, and that the court
would not attempt to compel the doing of acts
when it couid not be determined when the
court’s mandate had been complied with.”

It was urged by the demurring respondents
that the owners of the gasoline pumps sheunld
have been made parties to the action. We
held that the demurrer on the ground of the
absence of proper parties when they are not
necessary parties is not sustainable. How-
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ever, there iz language in that epinion from
which it may be concluded thai a taxpayer
who {s not an abutting owner may maintain
mandamus proceedings for the abatement of a
publie nuisance though he merely suffers an
injury which is common to the general pub-
He. Sweh rule iz not congonani with the
generally recognized rule and is contrary to
section 9921, Rem. Comp. 8fat., that a private
person cannot maintain a eivil action for the
abhatement of a public nuisance when such in-
dividual does mot suffer injury differing in
kind from thai suffered by the public gen-
erally. Therefore, State ex rel. Reynolds v.
Hill, supra, is modified in so far as it is at
variance with the rule that a public nuisance
does not furnish ground for an acticn by an
individual who merely suffers ap injury that
is common to the general publie.

“By the express provisions of the statutes
in some jurisdietions persouns benefielally in-
terested in compelling the performance of
the acts sought to be enforced are the proper
or necessary parties to bring proceedings in
mandamus for enforcemernt. However, ac-
cording to the weight of authority, the writ

witl not issue under these statutes to compel

the performance of a strictly publie duty at
the instance of a private citizen having no
interest beyond that shared in common with
other citizeng; but in some jurisdietions the

rule is divectly to the contrary.” § 547, p. 841,

Vol. 38, C. T.

The right of & private person to maintain a
civil action for a public nuizance is definitely
and clearly limited, by section 9921, Rem,
Comp. Stat., to individuals who have suffered
gpecial damage distinet from that done to the
whole community. It follows that the re-
spondent cannot maintain this action, inas-
much as his injury from the chsiruetion of the
sidewalk differs not in kind from that suffered
by the puablic generally.

The judgment appealed from is reversed
with directions fo dismiss the action.

MITCHBLL, C. J., and MAIN, PARKHER,
and TOLMAN, 54, concur,

STATE v. WILLIAMS et al,
No. 22285,

Supreme Court of Washington.
March 17, 1930.

Criminal law &824(13)~Failure to insiruct
jury that no inference of guilt resulted from
defendants’ failure to tesfify was not error
without request therefor (Supreme Court Rule
9, § {; lLaws 1925, Ex. Sess,, p. 187; Rem.
Comp. Stat, § 2148). )

Under Supreme Court Bule 9, § 1, adopted
pursuant to Lews 1925, Hx, Sess, p. 187, and

abrogating Rem. Comp. Stat. § 2148, providing
that it should be the duty of the trinl court to
instruet jury that no inference of guilt should
arise against sccused should he fail or refuse
to testify as a witness on his own behalf, fail-
ure of court to instruet jury that no inference
of guilt should be drawn becaunsge of defendants’
failure to testify was not efroneous jn absence of
request £or any such instruetion.

Department 1,

Appeal from Superior Court, Cowlitz Coun-
ty:; Homer Kirby, Judge.

Dolores RRhea Williams and another were
convicted of the crite of being jointists, and
they appeal.

Affirmed,

Gusg L. Thacker, of Chehalls, for appeliant,

Joseph A. Mallery, of Tacoma, and Cecil €.

Hallin and J. . Stone, both of Kelso, for the
State. '

f

BEALS, J, _

Defendants were charged by information
with the crime of being jointists, to which in-
formation they pleaded not guilty. Their
trial restlted in a verdict of guilty ag charged

as to each defendant, and from judgment and -

sentence entered upon this verdict defendants
appeal,

Appellants did not take the stand as wit-
nesses on thelr own behalf, and they assign
error upen the failure of the frial court to in-
struct the Jury that neo inference of guily
should be drawn by the jury because of their
failure to so testify. Tt iz admitted by appel-

. lants in their brief that no request for any

such instruection was made by appellants, or

-either of them.

Appeliants contend that under the constitn-
tion and laws of this state it was the duty of
the trial court to instruct the jury as above
indicated, even though no such instruction
was requested by them, and notwithstanding
section 1, role & (Criminal Procedure), of the
Rules of Pleading, Procedure and Practice
adopted by this court January 14, 1927, pur-
suant to chapter 118, Laws of 1925, Extra-
ordinary Session, which seetion of the rule
referred to abrogates that portion of section
2148, Rem, Comp. Htat., whiceh provides that
it shall be the duty of the trial court to in-
struct the jury that no inference of guilt shall
arise against an accused should he fail or re-
fuse to testify as a witness on kis own behalf.

Only one of ihe ingtructions given hy the
court is included in the record before us, and
thig record contains no certificate by the
court to the effect that the instruction which
appelants contend sheuld have heen given
either was or was not Tead fo the jury, and
we are consequently nnable to determine from
the reeord whether or not any such ipstrne-
fion was included among these which the
court gave,

G=For othoer cases see same topic and KEY-NUMBER in all Key-Numbered Pigests and Indexes
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member of the elass in question, may engy,
right or ecompel performance of the duty Tegy;
of any special or peculiar interest apart fron
common to the general public;®® but whepe t!m

ils, the writ will nc
the elasses of pers
¢ jurizdictions it B
where the I‘lg‘ht.gi
jte in its sovereigl
{ke people at larg
gl by the proper
eneral publie as di

1 T
¥

2

institute pro-| Camden City Council, 43 N/ I

held that the recognized rule for-i bonds issued by in viglation of . ¥Yo—Peo, v. Ludwig, 218 anaelt
bidding the intervention of private!law declared yoid. ~Chestham v, Mc-| 580, 113 NE 532 [aff 173 apy b sovereign capaeiny
parties to redress grievances i not | Cormlek, 178 Pa, 186, 35 A 631, 71, 158 NYS £&08 (rearg gap ™y fafe mAy Sue cul t

absoiute but discretionary). Mate- 33. Alaska~—Brand v. Nome, 3|N. Y. 503 mem, 114 Mg 1674

rial limitations of this doctrine see | Alaska 29,

and remittitur amended 1y that, Where an offic

cases infra note 36, X f:-l(.wMosas v, Kearney, 31 Ark |586 mem, 114 NE 1879 mem)]; g wbs at naught the

Pa—Stegmaier v. Jones, 203 Pa.

47, 62 A 56 [aff 10 Kulp 498}; Com. CaL—Plainaver
v, Mitchell, 82 Pa. 343; Heffner v.| County, (A.) 225 P 12,

ern Leasing Co. v, Ludwig, 117 o : inter ]
100, 111 NIS 470; oo v, Hern i IMAGally interested 1

V. Sacramenio - sted
sypressly in his fawn

Com., 28 Pa. 108; Com. v. Board of [ Colo.——Rizer v. Poo, 18 Colo. A, ) v, N ines for that pur
Revision of Taxes, 33 Pa. Dist, 424; (40, 6% ¥ '315; Chapman v. Peo, 9lern Cent, R, C 4 N Y g ngs .
Com, v. Raesly, 18 Pa, Dist. 704;| Cclo. A, 268, 48 P 153. NE 138; Chittenden v. Wursty 1 nis to sneh pl‘OGEde

Com,. v. State Treasurer, 13 Pa. Dist. Del—Hawking

231; Thatcher v. County, 13 Pa. Dist. | Del 154, 172, 18 A 851 (any inter-{ Baird v. Hings County, 13§
70; Loraine wv. Pittsburg, ete, R.|est of a legal and direct cnaracter [ 95 23 NE 827 20 LRA 817 P
Co., 27-Pa. Co. 35%:; Baugn v. Elkin, | wili warrant the
24 Pa. Co, 203; Qwens v. Woolridge, | alternative mandamus, and ulti- [ Halsey, 87 N, Y. 344; Peo. v, B
22 Pa, Co. 237; Com, v, Wesifield | mately ihe peremptory writ, unless | 152 App, Div, 913, 137 NYS 318} [n SSUTANCE
Borough, i1 Pa. Co. 369; In re Forty | sufficient cause upon the hearing of jon other grounds 208 N, Y, 34§ "

Dougherty, 14 [ N. Y. 345, 46 NE 857, 37 Lia'f

_atate v. Cornwal
. : 2T s = 2 NW 83, .
issuance of an [ Sullivan County, 66 N, Y, 249; Fe, ;. vThe Teason 1s, th
mereise of such pow:
that the la
State vi Sos

; ! il
Fort, § Kulp 65; -Com. v, Park, 9! the rule be shown against it”}. NE 573]; Peo. v. Smith, 152 A 173, 176, 22 NW 3563

Phila. 481; Com. v, MecCailin, 16 29%). Co—U, 8. v. Cortelyou, 26 App. | Div, 514, 187 NYS 387 [mod on g

PittshlLegJ NS 152,

R, I.—Williams v. Champlin, 26 . Fla.—TFlorida Cent., etc, R. Co, v.|Feo, v, Prendergast, 140 Apy
T. 4168, 5% A 756 {(dictum); 'Brien! State, 31 Fla. 482, 13 3 1063, 34 AmBR | 235, 1256 NY
v. Fawtucket, 18 R. L 113, 25 A 914,130, 20 LRA 419%; i

g8, -—-8tate v, Charleston Light,{ County, 17 Fla.

551, 33 Sk §77. this rule,

Eng.-—Reg, v. Frost, 8 A, & H, 822, Ga.—McClatehey )
35 WMCL 861, 112 Reprint 1048, -Ga, 648, 101 58 682, See Ford v, | 781; Peo. v. Meakin, 56 Hun 82§
Can~—Hislop v, MeGilliveay Top. | Cartersville, 8¢ Ga.

Corp., 17 Can 8, €. 47% [aff 156 Ont | {dictum).

A, GRT {aff 12 Ont, 744)]. lil—Peo, v, Gallatin County, 294 | 461; Peo, v. Rochester, etc, R
Ont—Xingston v, Kingston, ete, |1l 579, 128 NE 545; Peo. v, Har-|3i4 Hun 371 [aff 76 N. Y. 284} B
Blectric B Co,, 25 Ont. A, 462; Reg. | rison, 253 I, 625 97 NE 1092 Ann | v. Watt, 115 Mise, 126, 188 2
v. Gore, B U. {, Q. B. 357.  Casl8l3a 530, Peo. v, Harris, 203 G528, 188 4
[a] Reasons for rale— (1) “The 1l 272, §7 NE 785, 96 AmSR 304;{57%]; Peo,
burdens - ¢f public office are suffi-] Peo. v. Suburban
) 18 T.RA §50; Glen- | grounds 181 App. Div. 279, 181 D
the best men of almest every com- | coe v, Yeo.,, 78 [11, 382; Hall v. FPeo. | 230]1; Pounds v, Lee Ave Theal
munity reluctant te assuine them, |57 I1l. 307; Ottawa v. Peo,, 48§ L] Co., 84 Misc, 23, 147 NY8 3}-{1
but if in addition, public officers are | 233; Higgins v. Chicago, 18. I1L 276; | re Wheeler, 62 Mise. 87, 115 N
Peo.,, 11 Iil. 202; | [aff 137 App. Div. 804 1
the call of every citizen, who may | Greene County School Directors Dist [11431; Teo, *Vv. Guggenhemsh,
think he has a grievanee in the non- | 26 v, Peo,, 128 I1L A, Y3, Contra Peo. | Misc. 735, 59 NYS 913 [aff Lo
enforcement of a purely -public duty, [ v. Vermilion County, 47 I1L  266. | Div, 9, 62 NYS 11]; Matter of
such burdens will be greatly en-|Limitations of rule see dieta intra |14 Misc. 208, 25 NYS 986

ciently serious in themselves to make | 594, 53 NE 349,

liable- to be brought into court at| Pike- County v,

hanced, Public officers are ap-|note 35.

peointed to enfurce the laws, It is Ind.—Wampler
to - be presumed that they will dof 557, 47 NIT 1068, 38 LRA 829, Clarke
their duty. I they omit to -do it!| County v. State, 61 Ind. 75; State:v.|tion of the rule,
application . can Dbe made to the| Hamilton, & Ind. 310; Hamilton . N. D-State v. Drakelef,
proper official to compel them to do | State, 3 Ind. 452..
it But in the first instance the Mo.—3tate . v. Roach, 230 Mo, 408, ,
duty to move in the enforcement of | 130 SW 68y, 13% AmSR 63Y; State Okl
a public.right shouid be upon a pub- | v, Wabash R. Co., 208 Mo, 251, 103264, 172 & 1094,
e officer, This ia not only more | 3W 1137; State v. St. Louis Public
consistent with our form of govern- | Schools, 134 Mo, 296, 35 8W 817, 56 | P 382; State v. Wars
ment and more orderly in its method, | Am&R 503; State v. St. Louis School, | P 885
but it prevents the annoyance and {13! .- Mo, 505, 33 SW 3; State v. |
expense which. would be incident to | Francis, 95 Mo, 44, 8 8W 1; State v, | Gen.,
R, Co.,, 86 Mo. 13; 3
prosecutor.” O'Brien v. Pawtucket, | State v, Dreyer, 183 Mo. A, 463, 466,
18 R®. I, 113, 116, 25 A 914, (2) "The iﬁ’i’sgfv 1123, State v. Nocnan, 59 Mo.

g rule-allowing any citizen to »e a|Hannibal, etec,

right of the private party to obtain

redress -in his o¢wn name  is denied, Nelr.—=State v. Moorhead, 9% Nebr.
becguse, 1If he interposes, any other | 52% 156 NW 1087; State v, Lincoln,
might, and as the decision in one in-| 98 Nebr. 634, 154 NW 217; Siate v,
dividual czse would be no bar fol Gshorn, 60 Nebr.
any other, there would be no end to] (dictum); Coeperrider v. State, 48
litigation and strife” - Com. v. SBtate | Nebr. 84, 64 NW 372; Btate v. Kear-{19% P 153,
Treasurer, 13 Pa. Dist, 231, 232, ney, 25 Nebr. 282, 41 NW ' 175, 13 Va.~—Zigler

[} ®Hule applied~—Mandamus oni AmSR 4983; State v, Willard, 11 Nebr,
the relation of private relators isi 104, 7 NW 743, Btate v. Shropshire,
not available to compel theée policel 4 Nebr. 413; Peo. v, Buaffalo County,
Compare Morse V.
day. basebail playing in the city, | Hitcheock County, 19 Nebr. 586, 27
where it does not appear that the | NW 637; State v. Sovereign, 17 Nebr.

officers -of Detroit to prohibit Sun-}4 Nebr. 150,

State v. Jefferson | App. Div.
T07; McConihe v. 188 N, ¥.. 605 mem, %2 NH.}
ete., Co., 68 3, C. 540, 47 SE 579, (State, 17 Fla. 338.
But see Glarrison v, Laurens, 56 8, C.}infra note 36 which materially limit | 840, 109 NYS 249; Peo. v, Swanst

248 pon E2
415, 83 NW 357 Ttah.—Crockett ¥, COL(righ

Statatory limitatic
Etiert L. § 381, autho
B8 on the application
fle 1o require a recov
rotested or reject
bt to mandamus
1d the court has t
n the application
in & town for a
cast at an eleciim
to the sale of lign
sy v, Atkin
{2 NE 567 [rev 153
6§ NYS B66].
" Right ag dependen
tlzen, reaident, ov
fe who is not a cit
¢ o public right or
mince of a public ¢
8 oy special and [
in the matter. Peo,
R Co, 42 Fed, 63
¢ L 66 Nebr, 415, 8

121 -3 person who is
o the territary to b
ropased  new  sche
betition  for ma
the formation <«
ATownship 14 Scho

grounds 206 N. Y. 231, 99 NI &

5 99; Peo. v. Doise
400, 120 NYSZ 9557 .

But see cases {mem]; Peo. v, Ahearn, 124 App:l

9 App. Div. 34, 79 NYS 342
v, Atlania, 149 | v, Manning, 37 App. Div. 14f, 85 N

213, 10 BE 7T32 | NYS 161 [aff 123 N. Y, 680 me
NE 74% mem]: Peo, v. Dally, 3T

559 [aff 197 App. .
v, Williams, 100 M
R. Co. 178 1011563 166 NYS 565 frey on -0

§99
re Whitney, 3 NYS 838; Peo. ¥

¢

v. State, 148 Ind.|line, 19 Wend. 56,  Compart g LI 559); (3)

f & county is not
; ed in having a vot

26 | recanvassed whe
NW 763; State v. Hat ide. therein (Terr
U, 18 NW 438,
Y. Binger 162 Ind
Olding “that o leg
e 4t the time L1
fBumeration of
§. 3 t:n fo;—*r legislativ
FPhilippine.—3gveriso SR may maintain
1§ppni1ippine 366, Isthutionality of

8. D—State v. Mene, oning
536, 97 NW 7465 State V- :“{15 the number
§. D. 297, 68 NW 748 sy Eresentatives of 4
Tex,—Felton v, Kansie gt TonE compla
R, Co., (Civ. & 123 &) iR his own s
Laughiin v, Gmith, (CHV attve aistrict,
8

infra note 36 asg to material 1

N BT W g :
| Tockmell v, State 9

Or-—State v, Grace, 30 O %

v, Gov

o Payer cannot
of & tax]}.

Schoo! Bd. of Education: 8 ® payment of

. Tor layi
s I ying out
v. Sprinkes matter of pu
508, 108 SE 656; Harrigiy & Ireeholder a

2 procesdin

2
dale, 127 Va, 180, 102
v, faliard, 81 va. T80

Wash.—state
561, 172 P 152,
v. Mason, 45 Wash

A I v 0 \
grievance of relators is any other | 173, 32 NW 353 (bofh holding that, | LRANS 1221; rol] 0‘;;‘“ v. Jer
than that sustained by other citizens | where a special tribunal is provided | Wash, 15, 85 P 99 : §1 A 782 D
of the city, or that the attorney-|by law to whom officers must ac- | Apparently conira 3 : R piy e I]ZRGB-

general has refused to act, since, the | count, a mere taxpayer in the first
grievance being purely a publie one, | instance eannot procesd by mandsa-
redress should be sought by the peo-|mus against the officers to compel
ple’s public agents, and not by pri-{an accouniing where such tribunal
vate intervention. - Sweet v. Smith, | has not refused te act), .
153 Mich. 674, 117 NW 54, MNev.—State v. Gracey, 11 Nev, 223,

[el MEmitation of rule by stat- N. J—Doremus v, Pasgsaic. Bd. of
nte—DBy special statutory provision| Chosen Frecholders, 8% N, Y, L, 187,

Wash, 359, 81 P 86
wW. va.-—8tate ¥.
587, 85 SE 1733
County Ct, 60 W
328 [eit Cyels
W, va. 202, &
State v. Wyomin

y YUbra hote 33,
e SRion Pad
e 843, 23 L,
. No. 5,950,

. For later cases, developments and ghanged in the law see cumulative Annotations, same title, pag

Va. 673, 35 S| 959 8 194 [oit
G not .

eal efe, R,

: 274, 21 3
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evails, the writ will not izsne unless applicant is
=+ of the elasses of persons mentioned Further,
some jurisdictions it has been either held or

fat, Where the right or duty in

1o state in its sovereign capacity

o the people at large,

. state may sue out the writ.*®

2id that, where an officer of a municipal eorpora-
wn sets as naught the corperate will, one who is
eficially interested in enforeing the corporate
| expressly in his favor may institute mandamus
soceedings for that purpose where the eorporation
; Although the right

ets to such proceedings.®

Wis.—S8tate v, Cornwall, 37 Wis.
GG, 13 NW 63, (
{a] *"The reason is, that without
e exercise of such power there is
assurance that ihe law will be
Einforced.’” State wv. Bovereign, 17
ehr. 193, 176, 22 N'W 353,

()] Statutory lmitation of rule.
Bleetien 1., § 381, authorizing man-
mus on the application of a can-
date to require a recount of bal-

s protested or rejected,” limits
e right to mandamus to a candi-

fiite, ana the court has no jurisdic.
5 on the application of a hotel

er in a town for a recount of
ots cast at an election with ref-
ce to the sale of liguor by hetel
ers, Tamney v. Atkins, 209 N, Y.
0L, 102 NI 66T [rev 251 App. Div.
I, 136 NV S 865].
t] Right as dependent on status
titizen, resident, oxr taxpayer.—
One who is not a citizen cannot
trce & public right or compel the
formance of a public duty, where
Tms no special and peculiar in-
g5t in the matter. Feo. v. Colorado
R, ., 42 Fed, 63%; State v.
60 Nebr, 415, 8§ NW 367.
5 a person who is not a resi-
i fn the territory to be embraced
proposed new school district
8t petition for mandamus to
i the formation of ‘the dis-
(Township 14 School Truste
Seo, 7L 11 550); (3) and a, ti
T of 4 county is not beneficially
?Sted in having a vote en county
0L recanvassed where he does
. Cote, 3

State ot the time the last pre-
lf;: fnumeration of the male in-
’t‘:ﬁg‘s for legisiative purposes
Aen may maintain suit to test
_ge’lﬁtuutionality of an act of
uner.al assembly based thereon
reponz the number of senators
iz Presentatives of the state, al-
xig o, Frong complained of does
ez?tt in his own senatorial or
alive district, One who is
do  Payer cannot compel the
M of 4 taxi).
o 5. Payment of awards for
afur laying out a hichway
1 matter of public interest
it & freeholder and taxpayer
it nPa procg\zéing toggon&pel
- Peo, v, Morgan APp.
99 Ny sag. o g
emus v, Passaic Bd, of
Techolders, 89 N. J. L. 197,
5 Oliver v. Jersey City, 63
636' 42 A 782 Irev on other
sap oLl 9. L 634, 44 A 709,
228, 43 L,RA 41Z]. And
T Spra note 33,
Le-Unian Pae, R Co, v
5. 243, 23 L. ed. 428 [aff
No. 5,950, 4 Dui. 5156}

Nickolon v, State, 63 Fia.
8 194 [eit Cyci. ~ But

fige, ete, R, Co. v. Suf-
U, 274, 23 NE 524 (did<

Dop,
m I

ay distinguished
the proceeding must be
stituted by the proper public officer;®s bat that i
Yo general public as‘éisﬁnguished frem the state
1 its soverelgn capacity is affected, any eitizen of

MANDAMUS

said
question affects

86 it has been
ment.*®

tum); Hall v, Mann, %6 11, A. 653
{dictum). But see cases infra note
3

Ky.-State Texi-Book Commn. v.
Weathers, 184 Ky, 748, 213 SW 207,
209 [guot Cycl, v, Hagpard,
132 Ky, 425, 113
Cyel, .

Ma.Pumphrey v. Baltimore, 47
Md. 145, 28 AmTt 446 (dictum).

Mich—Gowan v, Smith, 157 Mich.
443, 448, 122 NW 286 [quot C¥c];
Pernbe v. Wheeler, 128 Mich, 3%, 87
NW_ 5 - (dictum). But see cages
supra note 33,
32Minn.—-8tate v, Archibald, 43 Minn.
98,
Weld, 39 Minn, 426, 40 NW 561 (dic-
tum),

N. ¥.—Peo. v. ftate Bd. of Can-
vassers, 129 N, Y. 360, 20 -NE 345,
14 .1.RA 646, But see cases infra
note 36.

N, D—State v. Carey, 2 N. D. 3§,
49 NW 164 (dictum}.

Tex, —Lewright v.
157, 65 S'W 1089,

26, 1. S.—inion Pac. R, Co. v.
Hall, 91 U. 8. 343, 23 L, ed, 428 {aff
11 F. Cas. No. 5950, 3 Dill. 515].

¥la—Nickelson v, State, §2 Fla
243, 248, 57 8 194 [cit Cyel. Compare
cages supra note 32,

T1f-—Chicago, ete., R, Co, v, Suf-
fern, 139 Il 274, 21 NE 824 (die-
tumy; Hall v, Mann, 86 111, A, 659
{dictum). DBut see cages Supra note
33

Lolve, 95 Tex.

Ky —State Text-Book Commn. v.
Weathers, 154 Ky. 748, 213 BW 207,
206 [quot Cyel; Elam v. Balisbury.
180 Ky, 14%, 202 W §6; Gay v.
Hagpard, 135 Ky. 425, 118 SW 299,
201 [guot Cyel; Leouisvilie Home Tel.
Co, v. Louisville, 130 Ky, 613, 1i3
8W 8E5: Leslie County v. Wooten,
115 Ky. 866, 75 SW 208, 25 KyL 217,

Md.—Thomas v. Field, 142 Md. 128,
128 A 25; Levering v. Williams, 134
Md, 48, 106 A 176, 4 ALR 374; Hum-
melshime v. Hirseh, 1i¢ Md. 38, 7%
A 38%: Pumphrey v. Baltimore, 47
Md, 145, 28 AmR 446,

Mass.~—Donovan v. Suffolk County
Apportionment Comrs, 22§ Mass, 55,
113 NE 740, 2 ALR 1334; Cox w.
Segee, 206 Masgs. 380, 92 NE 620; Sin-
clajir v, Brightman, 198 Mass, 248,
g4 NI 453; Weld v. Bd. of Gas, ete,
Comrs., 197 Masz. 556, 84 NI 101;
Prewster v. Sherman, 195 Mass. 205,
30 NE 821, 11 AnnCgs 417; Welch v.
Swasey, 123 Mass. 364, 79 NE 746,
118 - AmSR 523, 23 LRANS 1160;
Atty.-Cren, v. Boston, 123 Masg, 460,
But sce in re Wellington, 16 Piek,
87, 26 AmD $31 {(not in harmony
with this doctrine). -

Mich.——Scott v, Secretary of State,
202 Mich., 629, 168 NW T709; Thomp-
son v, Secretary of State, 192 Mich.
512, 159 NW 63; Gowan v, Smith,
157 Mich. 443, 448, 332 N'W 286 [quot
Cyel; Berube v. Wheeler, 128 Mich.
32, 87 NW 50; Elliott v, Detroit, 121
Mich. 611, 84 N'W 830, But see cases
supra note 32. A

Minn.—State v. Archibald, 43 Mint
328, 45 NW 608; State v. Weld, 3¢
Minn, 426, 40 NW 561, :

Gay
SW 299, 201 [quot,

45 NW 606 (dictum); State V.|

138 C.J.]

ar duly sought to he enforeed is a publie one, yet
if the public interest is not injuricusiy affected by a
breach theveof, a private individual cannot enforee
it solely in behalf of the publie®® - R

{4 547} (2) Persoms Having
terest.”' By the express provisions®® of the-statutes
in some jurisdictions persons benefteially interested
in compelling the performance of the acts -sought
to be enforeed are the proper or necessary parties
to bring proceedings ia mandsmus for enforee-
However, according to the weight o au-
thority, the writ will not issue under these statifes
to compel the performance of a strietly publie duty
at the instance of a privaie citizen bhaving no-if-
terest beyond that shared in common  with other
citizens;*! but in some jurisdietions the rule-is

‘‘Beneficial In-

N. Y¥.~—Peo. v. State Bd. of Can-
vassers, 129 N, ¥. 360, 29 NI 345,
14 LRRA 646 (dictum). IBut sce cases
supra note 3b. X .

i) 2 N. D. 86,

. D.—3tate v, Carey,
49 IN'W 164. . .

Tex.~Kimberly v. Morris, 87 Tex.
637, 31 SW 808; State v. San An-
tonio St. R, Co.,, 10 Tex. Civ. A.
12, 30 SW 268.

Va-~—Richmond, ete., o, v. Brown,
97 Va. 26, 32 SE 775,

. 37. Peo. v. Brennan, 3% Barb. (N.
Y.y 529,

&8. Crane v. Chicago, ete, R. Co,
T4 Towa 330, 37 NW 387, 7 AmBR 479,
89. Bee stafutory provisions,

49, ¥, S.~{Cleough wv,. Curtis, 34
U. 8. 381, 316 SCt 578, 33 L. ed.. 945

(Idaho). Lo

Ariz-—Campbell v. Caldwell, 29
Ariz. 377, 181 P 181. .
-~ Cal—Ilis v, Workman, 14¢ Cal
113, 77 P 822; Colnon v. Orr, 71 Cal.
43,711 P 814; Taft v. Haas, 34 Cal
A, 0%, 167 P 306, Webater v, San
Diego Common Council, 8 Cal,” A, 484,
97 P 82,

Dak.—Terr, v. Cole,
19 NW 418.

Mont.—State v. 37 Mont.
354, 06 P 922,

N. D.—State v. Carey, 2 N. D. 36,
4% NW 164. : . .

Oh,—8tate wv. "Tanzey, 4% Oh, 8t.
656, 32 NIE 750; State v. Brown, .28
Oh.. 8t. 344, .

Porto Rico—FPeo. v, HExecutive
Council, 7 Porto Rice 437; Monserrate
v. Valls, 7 Porto Rico 427; Casalduc
v.-Boba, 7 Porto Rico 425, ¢
. ®. D—Heintz v. Moulton; 7 8. D.
272, 64 NW 135

Utah —8tartup v. Harmon, §9 Utah
329, 203 P 637,

Wash.—~8tate v. Ross,
399, 81 P 8685, .

4L, Arig-—Camphbell .
20 Ariz. 377, 1831 P 181, .
. Cal.~~Fritts v. Charles, 145
512, 78 P 1057; Elis- v. Werkman,
144 Cal. 113, 77 P 822, Ashe V.
Colusa County, 71 Cal. 236, 16 B 783;
Linden v. Alameda County, 45 Cal
6; Drumbhiller v, Wright, $4 Cal. A.
448, 223 P 166; Conn v, Richmond
City Council, 17 Cal. A, 705, 141 P
714, 719,  Contra Eby v. Red Bank
Schoo! Ddist.,, 87 Cal. 166, 25 P 240,

Oh.—State v. Murphy, 3 On Cir.
Ct. 332, 2.0k, Cir. Dec. 100; State
v, Prebie County, 6 OhS&CP 228, 4
OhINP 136; Stats v. Felton, 10 OhNE
NS 344,

Porto Rico.—Lutx v. Peo, 14 Porto
Rico 830. . :

Utah.~Startup v. Harmon, 59 Utah
328, 336, 203 P 637, ' .

Wash.—State v, Ross, 39 Wash.
399, 81 P 865. But see Washington
cases supra § 546.

“The party must have some pe-
culiar interest separate and distinct
from thai{ of the community in gen-
eral’”  Startup v, Tarmon, supra,

“Hig interest must be of a nature
which is distinguishable from that
of the mass of the community.” Lin-
den v, Alameda County, 45 Cal. 6, 7.

3 Dak. 301,
Lyons,

39 - Wash.
Caldwe]i, .
Cal.

And see cases supra note 40,
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diveetly: to the eontriry.*? And there iz authority
tosthe effeet that, where the subjeet matter does not
toneern the.state as such, but is of common concern
to all the citizens of the county, town, city, or dis-
{rict, any eitizen of the locality iz ‘‘beneficially in-
terested’’. within the. meaning of the statute and
ay apply for the writ.s ,

¢'1§ 548] (3) Persons Having Interest Independent
of That Held in Common with Public. It is a fule
of very general application that, where an indi-
vidual has a speeial or peeuliar interest of his own
independent of that which ke holds it common with
the people generally, he is entitled to proteet or
enforce this right by mandamus;®** and the faet
that it may be the duty of the. state*s or of the
pubhct® acting through its officers to take action
in the matter does not defeat the right of an in-
dividual having a Speeial interest te maintain the
proceeding. - Nevertheless, if an individual sues, not
in._behalf .of the publie, but solely in his own be-
half, he must have a special peetnniary interest in

. [a] Bule. appled.—ii} Applicant

ter affects the prevogatives of the state,
- ment belween the relator and respondent
| terial.t® '

ceedings by Officer Charged with Duty.
eisions have held that, although no spesia 8 4
“exists, yet if the officer whose duty it is 4o instityfy %, F5, ¥ e eniar
the proeeedings is absent,% or declines to muyest ¥

citizen may do so. AR

[§ 550] (5) Application of Foregoing Rules.
applying the above rules® in the notes '
found cases discussing the sufficiency of the
" of a private individusl or corporation entitiy
hitn or it to institutée mandamus proceedings?

MANDAMUS

- the matter, and a elear legal right to
~ asked, else the writ will not issuwes? Ty,

not to be extended so as to permit inferfercp, gard,
" the operations of government by those who
are only remotely and indireefly affected s

Shull v, Gray County, 54 Kan. i0i,

JLor an  institutional graging land |37 P 994; Simpseon v. Osbora, 5%
lease. is not a.party beneficlally in-| Kan, 328, 34 I 747. N

terested within Civ. Cede (1813) par

Ky —Loulsville Home Tel..

. Co. v,
1544, provifling for application for a | Louisville, 130 Ky. 611, 113 SW 8§55;
writ of mandamus by a party bene~ | Register Newspaper

flefally interested, since the mere fil-

3 I Co. v. Yeiser,
117 Ky. 1013, 80 SW 478, 25 Kyl

ig of i written application for the géSB; Catlet{sburg v, Kinner, 13 Bush
I N B

lease of land did not confer upon
hirm: any interest in the land other
than . that .of, the. general public. {3l La. Ann, i1
Campbell v. Caldwell, 20 Ariz. 377,

La.-~Watts v, Carroll Police Jury,

Me,—Robbing v. Bangor,  ete, R.
181 P 181.. {2) Mandamug will not] Co,, 100 Me, 496, 62 A 136, LRRANS |

He to compel a board of deputy siate 3;333;2Wee1§s v. 8mith, §1 Ne. 538, 18
5 ;

gupervisors and  inspectors of elec-
tion to permit primary balloty to be

used at a-forthcoming primary elec. | Md, 145, 28 AmR 446,

tion .and to place on' such ballots

petition, unless the relator iz himself Mich.—Pistoring

3 _ Masgs,~Tullea v,
the names of persons specified in the§ Masgs, 106, 106 NI 852,
V..

Md.;—Pumphrey V. Baltimore, 47

Penbody, 319
Stempel, © 81

@ candidate for. election and there-iMich, 183, 45 N'W 88%; Peo. v. De-

“fore a party in interest.
Iéeig.un, W10 ShINPNS - 344,

State v.}troit Bd. of Education, 18 Mich, 408.
s Mo.—State v, Dreyer, 183 Mo. A.

. Chumasero v. Potts, 2 Mont.| 463, 466, 167 SW 1123 [quot Cycl:
F42 (an. elector of. the territory is  State v, Wildon, 158 Mo. A. 185, 139

“beneficially interested” in legal pro- | SW 705,
cesdings to compel ity officers to par-
form .their duties, and is the proper |49 NW 27
party to apply for the writ of man-
date to secure this result).

Nebr.—8 ate v, Crete, 3% Nebr. 568,

Nev.—State v, Gracey, Il Nev. 223,
N, Y.—Feo, v. Gressger, 205 N.

f A3 State v. Carey, 2 N, D, 8§, 49 ]24, 98 NE 205; Long Sault Dev.'Co:
64, .

NW 1 s o
44, 8 —Smith: v,

v, Hennedy, 158 App. Div. 298, 143
Bourbon | NYS 454 {aff 2:2 N, Y. 1, 105 NE

. UL
Eounty, 127 7.8, 105, 8 SCt 1043, 849, AnnCaslyisD 56)]; FPeo. v. Pren-
32 L. ed. 73; Louisiana Bad. of Ligui- | dergast, 140 App. Div, 236, 125 NYS
Hation v, McComb, 92 17, 8,531, 23{99; Baker v. New York Interurhan

I ed. $33. .
»Ala—Hughes .v..Outlaw, 197 Ala, i 833.
452, 453, 73 8 16, AnnCagl1918C 872

‘Ala. 408, 47 8 550, State v, Wilson,

Water Co., 113 Misc, 459, 184 NYS

; N. C-—Perry v, Chatham County,
- feit :Cyel;. Jackson v, Mobley, 1571130 N. €. 558, 41 SE 187, L
Or—Crawford v, Klamath County

12% Ala. 259, 26 8 482, 45 ILRA | School Dist. No. 7 Bd., 68 Or. 388,

T L . ,
- Atkie-Arkansas Sfate Fair Assoc. | 1815C 477,
w. Hodges, 120 Ark; 131, 178 SW 936,

1087 A%k, 184, 159 SW 21,

Witer (Cex, 189 Cal. 318, 146. P 640, | County, 14 Pa. Dist

AnnCas1f916D 277, .

137 P 217, 50 LRANS 147, AnnCas

Pa—-St. David’s Church v. Sayen, |
AnnCasisive 829, Iodges v, Keel, 1 244 Pa. 300, 30 A 638, Kaine v. Com?,
101 Pa, 480; Leaders Pub. Co v,
* o Calki~-Taukrawka - v, Spring Valley | County, 20 Pa. Dist. 1085; Com. v.-

683; Com. v,

TDoylestown, 1§ Pa. Co. 161; Comm, v.

4 €olo~-Henrylyn. I v Dickinson, 3 Brewst. 561,

Irr,  Dist.
Thomas, 66 Colo. 206, 181 P 378 ..

R. I~Portland Stone Ware Co. v.

¢ Cbnae-State v, F¥lér, .48 Conn, | Taylor, 17 R. 1. 33, 19 A 1086.

48,
473,

Ga. 614, 63 817 36; Savannah, etc,’
Conhl €0, v. Shuman, 91 Ga. 400, 17  Wash—State v.

Sk 937, 44 AmS8R. 43; Habersham v.! Co, 19 Wash. 518,.65 P 719, 67 AmSR,

-Bavannah, ete. Canal- Co., 26 Ga, §85. 739’, 41 TRA B15.

L 5. D—Howard v. Hureon, 5 3,
S, @, 8. v Wilson, 33 App.| 535, 5% NW 8i3, 26 LTRA 453, :
4 ’ . ) Tenn~—Mobile, ete., R. Co. v. Wis-
ioGFa~HTones v, Curmming Bank, 131 ) dom, b Helsk, 125, .° ) .
Tex. —Moore v. Muse, 47 Tex. 210..

Spokane 8t R.

o Ind—La Tayette School City v.i W, Va—Grand Lodge I O, O, R

State, 176 Ind. 147, 159, %3 NE 851 v. Independent School, Dist. Bd., of:

' C W. Va. 5, 110 SE $49;
Bluefield Water-
W Ve 285 L8Y,

Felt "Cyel.- .. . Eduecation, 80 3
U Towa~+-Windsor.w Pelk County, 115! MceClaugherty " v.
Fowsa: T38;.8%2 NW 744, works, ete,, Co., 67

Kam——'—-(}ormlesy,v.‘-.Doniphan' County'| 68 55 28, 22 LRANS 229 [cit Cye].
cto right  to  enjoin
Hiah, 0808, 204 741 Carey Salt Co)| public auisance—~"Ii iz like that

Axatogy :to

L{r* :H\litehimson,‘?.z ‘Kan.: 89,82 P 721; i principle as to publie huisances, that

i have injunction”
. Bluefield Waterworks, “ete.,  Co, §

| NS 229,

D.| v, Budd, 5 Cal. Unrep

‘Gormley v. Doniphall

isdiﬂg such. interes
123 Ky, 435,
gﬁmams. 41 N

it o

e rzgh ; o
g 24 NE 3

S IDVELY A : 19, 2
however, jurisdiction of a writ upon the 1'91&&0':1;’ I;-QOY'V_* Williams, 1
- private person is assumed becanse the subjigg e 0t xS 5?)‘31‘,[?31",;0“18?
. 478,

3 ADR- ee Ave. The
s v, La LV

7 NYS 813

s 23, 1.4‘. 208, 3

Ml

B sl

8 v\'f Va.

SHC ey 13

L interefiinty C
: 30y Particular
4 this section p
nterest of elec!

. 87

. Alameda Co
ncock V. Ferry J
I:&;Eel;icm. I;;V}ﬁﬂ; B

5 W

euiser O o
igh Schoot Dis
204 P 741; 8t
354, 96 P 922

Inay
intereg

an individual merely hecauss of i
right as one of the general publ

cannot maintain  injunction agaist Mont, | ont. 342 T
' & public nuisance; but if he lves Potts, 2 Monl.

gz U, S. 358, 23
l‘?e y. Columbus B4, «
h, St 368; Becknel
Cgb4, 172 P 1084, He
: 78 D. 212, 64 NW
MeClaugherty v % g0,
BV T

2 road which is a means of access ig
his home or land, impeded by &
obstruction, or in any way peesiiar
and individually inferested, he cal

W. Va. 285, 287, 63 S8 28, 3 LR AmSR 5053
‘ ith, (Tex. Civ, A.)
v. Mingo County
7, 103 SE 368; Pack
L Va. 14, 9T SE 302
trations  see -inira

45, Touigville Home Tel Co ¥,
Liouisvilie, 13¢ Ky, 611, 113 8W 8

48. Louisville Home Tel, Co' %
Louisville, supra; State v. Bloom,
Nebr, BSE, 27 NW- 638. : .

47, Van Horn v. State,_ 51 Nebt
232, TG NW 941: State v. Benton,
Nebr. 44, 47 N'W 477; Stats v, Keat
ney, 25 Nebr. 262, 41 NW 1151
AmBR 493; Peo, v. Morgan, 57 App
Div, 267, 8% NYS 83 Tee. V. \“-0
York, 20 Misc. 189, 48 ’NYS L
Payne v, Staunton, 55 W. VB-A-N_?’
46 SE §27, N o
: .8, v, Wilsen, 33 App. (U
g

39, State v, Doyle, 40 Wi 17
T 603

50. Ieo. v. State Univ. 4 leh'ki%
51. - Mich-—Giddings v. Bl
83 Mish. 1, 5% NW 944, 16 LR i
Peo. v, State Bd, of Auditoerée-
Mich: 422, 4 NW 274; Peo. V. P
29t Mich. 121; Peo. v. State Unl
sity, 4 Mich, 98. .
17-%\Tebr.mState ¥ Sovereign, 17 Vet
. 22 NW 353, 1,
6401\1‘1.m—55tate v. Nash, 66 Oh St ¢
NI 558,
il orte Rico.—Tats v. Post 1¢ ¥
ico 834, 96
R Te-Williams v. Champiis 15
416, 59 A 75, ‘oo 55 P W
Wash.—tate v. Yakey, ° g g8
Eng.—Reg. v. Frost, 8 A0'49 reoh
35 BCL 8?15 112 Reprint 1
nizing ruie).
62, See supra §i 545“’.548,;
53. See cases infra .”-”’zn..«CD
[a] Xnterest of oitiZehs
v. Orr, 71 Cal. 43,

53im.

2] Intevest of resid
:Neal, 45 ark. 131,
fderick v, San Lauis
il 391, 50 P 661; by
thool-Dist., 87 Cal 1t
, v. Uortelyou, 28
{app gism 203 U. ¢
80 1. ed. 9051;
Dist, Tp,, 78 Tow
Hightower v, Ov

41; State v. Ly
§ P 822, Peo, 3
. 259, 130 NY
613 mem, 98 NI
V. Willlams, 100
3880 [rev on othe
I Div, '279; 181 NY
E0lumbus Bd. of B

183; Cheetham v, N

8. D). 273, 64 N
ate, 78 Tex, 591

584; U, v. Cortelyol i
.} 298 {a dism - Ve §
gc}t 759.{55)%, ed. 0051; Fe@

Iatin County, 29+ IH.
§45; Feo. v. Suburban
1. 504, 53 NE 34% 4q.99;_
State v. Bailey, 7 I0W& % 0,qd
Marshall County Juﬁgeboanty‘

5,- 11
High Hehool Drist, No- ™)
606 04 B 741 Yol e
Univ., 87 Kan. 239, 322 Sy Tulser 65 o
Cas1§13D 701; Boylan : ot 05 1o
Kan. 301, 18° P 174 1, ﬁgégghe%egéo-lljg
State Text-Book g . e 00 o 2irs
ers, 184 Ky, 748 218 : Agg 30 B T4l;

» 19 NE 373,
V. State, 86 In
“ouigville,
. ancock v, 1
LD, 44 NW |

Far later cdses; developments and chpiges it the law seg cumilative Anpotations, saine titie, page and
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§ 1015

Jury list, mandamus as & remedy
for exclusion of eligible class
or classes of persons from. &2
ALR. 828

Partner’s right to maintain man-
damug against eopartner. 58
ALR. 634,

Penalty, fine, or imprisonment, of-
ficer’s liability to, as affecting
right to mandamus to enforce
performance of public duty by
him, 19 A.LR. 1382

Reinstatement--

—remedy by manpdamus to re-
store party to office. 19 L.R.A.
(N8 49,

—urnfitness ag affecting right to
restoration {o office from which

officer has beer illegally re-
moved, 3G A.LR. 508,

Removal of public officer, manda-
mus to compel institution of
proceedings for purpose of. 51
ALR. 561

Resignation of officer, mandamus
te compel performance of du-
tieg after. 19 ALR. 48.

Right of way, mandamus as rem-
edy for interferemce with, 47
ALR. 557,

Salary of public officer or smploy-
ce, mandamus to compel pay-
ment of. 5 AL.R. 572,

§ 1015, Writ in absence of remedy at law-—Affidavit. The writ
must be issued in all cases where there is not a plain, speedy and
adeguate remedy in the ordinary course of law,
upon affidavit on the application of the party beneficially nterested.

(L. ’95, p. 117, § 17.]

Cited in 20 Wash. 44, 54 Pac. 768;
20 Wash. 397, 85 Pae. 570, 72 Am. St.
Rep. 110; 32 Wagh, 562, 73 Pac. 600,
98 Am. St. Rep. 858; 36 Wash, 168,
78 Pac. 786; 39 Wash. 400, 81 Pae,
865; 74 Wash, 502, 134 Pac. 484; 97
Wash, 174, 160 Pac. 69; 101 Wash. 96,
172 Pac. 257, 4 ALR. 572; 111 Wash.
103, 189 Pac. 258; 123 Wash, 322, 216
Pac. 9; 133 Wash. 34, 233 Pac. 301;-
162 Wash. 378, 298 Pac. 716,

Bxistence and adegquacy of oiher
remedy in general: Hee Remington's
Dipest, Mand, § 2; Paul v. McGraw, 3
Wagh. 296, 28 Pac. 532; Lewis v. .
Beattle, § Wash., 741, 32 Pae. 704
State ex rel, Gannon v. Hitt, 13 Wash.
547, 42 Pac. 638; Quaker City Nat.
Bank of Tacoma, 27 Wash. 259, 67

SPECIAL PROCEEDINGS

ca civil proceeding for the vedress of
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[Title 7

Schools— -

—building, mandamus to compel
construction or repair of. 1
ALR. 1559,

-—enrelment or reinstatement of
pupil in state school or univer-
sity, mandamus to compel. 39
ALR. 1019

—grant of diploma or other evi-
dence of pupils completion of
course, mandamus to compel. §
ALR. 1533,

—teacher, reinstatement by writ
of mandate. 490 LR.A{N.S.) 62,

Soldier’s bounty, mandamus as
proper remedy to compel pay-
ment of.. 13 ALR. 604.

Btreet or highway, wmandamus
againgt municipality to compel
improvement or repair of. 46
ATLR. 257,

Taxes, mandamus te compel col-
lection of., B8 ALR. 117.

Unconstitutionality of statute as
defense io mandamus proceed-
ing. 30 AL.R. 378,

Witnesses, mandamus to compel
- court or judge to require witness
to testify or to produce docu-
ments. 21 AT.R. 436, )

It must be issued

Pac, 710; State ex rel. Dudley v. Dag-
gett, 28 Wash. 1, 68 Pge. 340; Chdpin
v. Port Angeles, 31 Wash. 535, 72 Pac.
117; State ex rel. Krutz v. Washing-
ton Irr. Co., 41 Wash. 283, 83 Paec.
308, 111 Am. St. Rep, 1019; State ex
rel. Yeargin v. Maschke, 00 Wash. 249,
135 Pac. 1664; State ex rel. Whitten v.
Spokane, 92 Wash. 667, 159 Pae, 805;
State ex rel. Godfrey v. Turner, 113
Wash. 214, 143 Pac. 715,

There being ne appeal, and no right
te & trial de novo on writ of certiorari,
and mandamus in this state being but

wrongs, the lafter is the proper rem-
edy to rescind an arbitrary and ea-
pricious redistrieting of the county
commissioner districts: State ex rel.

Chap 11 CERT

Mason v. Board. of
King §ounty, 146 W
735. )

There being adeq
attachment against
sution against the p
foreement of an or
snit money to enabl
cute an appeal, m
Le to compel the .
reduce” the order ©
and order executio
ex rel. Taylor v. 8
Wash. 568, 276 Tac.

Mandamus lies b
of the peace to tak
civil case filed with
that there are othe
does not-constitute :
ab law: State ex
Adjustment Co. v. 7
opi, 202 Pac. T4L

§ 3. Remedy by
error: State ex re
perior Court, 15 ¥
395 (overruled); &
end Gas ete. Co. v
Wash. 502, 5 Pae
Wasghington Dredg.
21 Wash, 629, b2
rel. Miller v. Super
555, 82 Pae. 877,
a23, 2 LR.A(NE)
Barboe v. Hadley,
Tae, 20; State ex
perior Court, 20 W
45 LRA. 177; St
v. Superior Court,
Pae. 256; State e
Buperior Court, 1
Pae. 865; Russell
51, 231 Pac. 18.

§ 4. —— Acts
courts, judges amd
general:  Seott <
471, 43 Pac. 372;
bard & Co. v. Supe
631, 59 Pae. 505; £
v. Tallman, 25 Wa
Blate ex yel, Stra
Wash. 317, 69 Pac
Townsend Gas. ¢
Court, 20 Wash.
State ex vel. Bayhs
520, 58 Pac. 29: &
Buperier Ceurt, 2
35, 45 L.R.A. 177
bard v. Superior
64 Pan. 727; Stat
Superior Court, 2
352; State ex rel
& Tmp. Co. v. Mo




Chap. 1}

Masen v. Board of County Com'rs of
King County, 146 Wash. 449, 263 Pac.
735-

There being adequate remedies by
attachment against the person or exe-
cution dgainst the property for the en-
forcement of an ovder in divorce for
sult money to enable a wife to prose-
cute. ‘an appeal, mandamus does not
lie 'to compel the superior court *‘to
reduce” the order to “final judgment”
and order execuiion thereon: Siate
ex rel. Taylor. vy. Superior Court, 151

- Wash. 588, 276 Pac. 864,

Mandamus lies to compel a justice
of the peace to take jurizdiction of a
civil case filed with him, and the fact
that there are other qualified jusfices
does not constitute an adequate remedy
at law: Btate ex vel Pacifie Coast
Adjustment Co, v. Taggart, 159 Wash.
201, 292 Pac. T41.

§ 3. Remedy by appeal or writ of
error:  Btate ex rel. Stockman v. Su-
perior Court, 15 Wash. 386, 46 I'ac.
385 (overruled); State ex rel. Towns-
end Gas ete. Co. v. Superior Court, 20
Wasgh. 502, 55 Pac. 933; State ex rel
Washington Dredg, ete. Co. v. Moore,
21 Wash. 629, 59 Pac. 505; State ex
rel. Miller v. Superior Court, 40 Wagh.
635, 82 Pac. 877, 111 Am. St Rep.
925, 2 LR.ANS) 395; State ex rel.
Barbe v, Hadley, 20 Wash. 520, 58
Pae, 20; Siate ex rel. Sirohl v, Sn-
perior Court, 20 Wasgh. 545, 56 Pac, 33,
45 L.R.A. 177, State ex rel. Godfrey
v, Buperior Court, 113 Wash. 101, 189
Pac. 286; State ex rel. Sehlosbery v.
Superior Court, 108 Wash. 320, 179
Pae. 865; Russell v. Dibble, 132 Wash.
51, 231 Pac. 18,

§ 4 ——— Acts and procesdings of
courts, judges and judicial officers in
general:  Seoft v. Bourn, 13 Wash
471, 43 Pae. 372; State ex rel. Hib-
bard & Co. v. Superior Court, 21 Wasl.
631, 50 Pae, 505; Statz ex rel, Stratton
v, Tallman, 25 Wash, 295, 65 Pac. 545
Htate ex rel. Stratton v, Tailman, 29
Wash. 317, 69 Pae. 1101; State ex rel
Townsend  Gas. ete. Co. v, Superior
Court, 20 Wash., 502, 55 Pac. 033;
State ex rel. Barho v. Hadley, 20 Wash.
520, 56 Pac. 29; State ex ref. Strohl v.
Superier Court, 20 Wash. 545, 56 Pac.
35, 45 L.R.A. 177; State ex rel. Hub-
bard v. Superior Court, 24 Wash, 438,
64 Pac. 727; State ex rel. McIntyre v,
Superior Court, 21 Wash, 108, 57 Pae.
3527 State ex vel. Washington Dredg.
& Tmp. Co. v: Moore, 21 Wash. 828, 50

CERTIORARI, MANDAMUS AND PROHIBITION
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§ 1013

Pae. 505; State ex rel. Piper v, Su-
perior Court, 45 Wash, 198, 87 Paec.
1120; State ex rel. Brumm v, State
Loard of Medical Examiners, 81 Wash.
623, 112 Pae. 746; State ex rel. Lang-
ley v. Superior Court, 74 Wash. 558,
134 Pac. 173: State ex rel. Stone v.
Superior Courl, 87 Wash, 172, 168 Pac.
69; State ex rel, Gedfrey v. Superior
Ceurt, 111 Wash, 101, 189 Pac. 256;
State ex rel. Schlosberg v, Superior
Court, 106 Wash. 320, 17% Pac. 885;
State ex rel. Fleischman v. Superior
Court, 117 Wash. 500, 201 Pac. 739;
State ex rel. Farmers Siate Bank v.
Superior Court, 118 Wash, 207, 203
Pae, 13, .

The remedy by appeal iz inadeguate,
and mandamus Hes to compel a superi-
ot court to enter a judgment of dis-
missal, with prejudice, after sustaining
a challenge to the sufficiency of plain-
tiff’s evidence: State ex rel. Wastern
Stevedore Co. v. Jones, 145 Wash. 258,
289 Pac. T18.

Mandamus dees not lie to compel
the trial court to hear a petition for
the modification of a decree for sepa-
rate maintenance, after sustsining a
demurrer f{o the petition, where no fi-
nai judgment had been entered; since
there Is a remedy by appeal from final
judgment of dismissal: State ex rel,
Dailey v. Superior Court, 150 Wash.
299, 272 Pac. T33.

§ 5.~ Acts and proceedings of
public officers and beards of municipal-
ities: Ilder v. Territory, 3 W, T. 428,
19 Pac. 29; State ex vel. De Rackin v.
Allen,’ S Wash. 168, 35 Pac. 609; State
ex rel. Banks.v. Snchomish County, 18
Wash. 160, 51 Pac. 368; State ex rel.
Porter v, Headlee, 19 Wash. 477, 53
Pac, 948; Tlwaco v. Tlwaco Riv, & Nav.
Co., 17 Wash. 652, 50 Pac, 572; State
ex rel. Smith v. Ross, 42 Wash, 439,
85 Pae. 20; State ex rvel. Brumm v,
State Board of Medical Examiners, 61
Wash. 623, 112 Pac. 748; State ex rel.
Yeargin v. Maschke, 00 Wash. 249, 155
Pae. 1064; State ex vel. Godivey w.
Turner, 113 Wash, 214, 193 Pae. 715;
State ex rel. Hawksworth v. Clifford,
130 Wash. 103, 226 Pac. 272.

There is no speedy or adequate rem-
edy by appeal where the state board
of equalization refuses to make a levy
required by law; and mandamus lies -
to compel performance of the duty:
State ex rel. Dunbar v. State Board
of Equalization, 140 Wash, 433, 2490
Pac. 906,

Heetion 4076, providing that any per-




§ 1016 SPECIAL PROCEEDINGS

‘son may appeal from any decision of
the board of county ecommissioners
within twenty days, does not give any
adequate venedy to one not a party
te the proceeding before the hoard;

hence mandamus lies to reseind fm'

arbitvary and capricious redistricting
of the commissioner districts: State
¥ rel. Mason v. Board of Couaty
Comrs. of King County, 1468 Wash.
449, 263 Pae. 735,

§ 6. Adequacy of remedy--Recolirse
to othexr proceeding: State ex rel
Miller v, Lichtenberg, 4 Wash. 653,
3¢ Pae 1050; Achey v. Creech, 21
Wash. 319, 58 Pac. 208; State ex rel
Kinneay v. Bridges, 21 Wash. 501, 59
Pac. 487,

§ 7. Conflict with other proceeding:
State ex vel. Anderson v. Bell, 38
Wash. 106, 78 Pac. 908; State ex rel
Brasdo v. Frater, 39 Wash, 594, 81
Pae, 1135.

§ 8. Adequacy of vemedy: Cerman-
American Sav. Bank v, Spokane, 17
Wash, 315, 49 Pae. 542, 38 L.R.A. 259,

§ 78. Petition or complamt or ather
application: Parrish v. Reed, 2 Wash,
491, 27 Pac. 230, 28 Pac. 372; Htate
ex rel. Dusinberre v. Hunter, 4 Wash.

651, 30 Pac. £42, 32 Pac 204; State

ex rel. Smith v. Forrest, 11 Wash, 158,
39 Pac. 450; State ex rel. Megler v,
Torvest, 13 Wash. 268, 43 Pae. 51;

[Title 7

Chapin v. Port Angsles, 31 Wash. 535,
72 Pac. 117; Sfate ex- vel Evers v,
Byrne, 32 \’V‘Lbh 264, 73 Pae 394;
Smith v, Ormehy, 20 Wash. 308, 55
Pae. 570, 72 Am. St. Rep. 110; State
ex rel. Cicoria v. Corgiat, 50 Wash.
95, 96 Pac. 68%; State ex rel. Cowles
¥, ﬁchnely, 83 Wash. 103, 114 TPae
2901; Btate ex rel. Adams v, Jrwin, 74
Wash, 580, 134 Pae. 484, 135 Pac. 472;
State =x rel. Mills v, Howell 03 Wash
257, 160 Pac. 760; State ex rel. Me(Ghee
¥. Superior Court, 59 Wash, 618, 170
Pae. 130, L.R.A1918C, £21.

§ 79. —— Form, requisites and suff-
c1ency in general: See V Remington's
Sup. Digest, Mand.. § 70; State ex lel
Reyno!ds v, HiN, 133" Wash, 442, 257
Yac, 1004, State ex rel. Helhua.n v.
TFirst i?“nL of Wilkeson, 125 Waszh.
321, 216 Pae. 9,

Appeal or writ of errar, inadequa-
cy of remedy by, as affecting
right to mandamus to mfermr
court. 4 AL.R. 632,

Indictment, adequacy of remedy
by, so as to bar mandamus to
compel improvement or repair
of highway or bridge. 46 A.L.R.
267, 281,

Qah:y of public officer or em-
ployee, existence of other ade-
quate remedy as affe-ting right
to mandamus to com pel BaRY-
ment of. & ALR. 574,

§ 1016. Writ, alternative or peremptory. The writ may be ei-

ther alternative or peremptory.

The alternative writ must state

generally the allegation against the party to whom it is directed,
and eommand such party, immediately after the receipt of the writ,
or at some other specified time, to do the act required to be per-
formed, or to show cause before the court at a specified time and
plaee, why he has not done so. The peremptory writ must be in
some similar form, except the words requiring the party to show
cause why he has not done as commanded must be 0m1tted and &
return inserted. (L. '95, p. 117, § 18.]

Cited in 31 Wash. 539, 72 Pac. 117; 27 Pac. 230, 28 Pac. 372; State ox rel.
66 Wash. 80, 118 Fac. 023; 161 Wash. King v. Trimbell, 12 Wash, 440, 41
353, 172 Pae, 349; 125 Wash. 322, 323, P ae. 183; State ex rel. Wolf v, Moore,
216 Pde. 9. 14 Wash 432, 46 Pac. 647; Chapin v.

Alternative writ — Nature and LTort Angeles, 31 Wash. 535, 72 Pac.
grounds: See Remington’s Digest, 117; State ex rel. Hackett v. Arnest,
Mand., § B0; Parrish v. Reed, 2 Wash, 100 Wash. 286, 170 Pac, 5683; State ex
401, 27 Pac. 230, 28 Pac. 372 rel, lfrudentlal Sav, & Loan Assoc. v.

§ 31. Issuance, form and requi- Martin, 103 Wash. 380, 172 Pac. 349.

sites: Parrish v. Reed, 2 Wash. 481, § 82, —— Waiver of objoctions to
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NUISBANCES. [Trre Lxayy
statute providing for the abatement .
12 A. L. B, 431,

Proximate esuse as determining land-
lord’s liability where injuory resulis
to a third persen-from a nuisance
that becomes such only upon ten-

aant’s using the premises,

of nuisances, 0
Liability of former owner g ‘
. real ey
tate becau_se cf violation of étﬁ_
ute or ordinance relating to condi
tion of premises. ;

§ 9921, [8316.] Civil Action,

A private person may maintain a civil action for a publie nuisance
it it is specially injurious to himgelf, but not otherwise. y
§9; Cd. '81, §1243; 1 H. €., §2890]

Cited in 21 Wagh, 538, 548; 35 Wash.
595; 56 Wash. 309; 58 Wash, 589; 61

[L ’75, D, 80,

§21. Parties: Grantham v. @ ;
Wash, 125, 83 Pac. 14, 111 Amﬂbs?niaé}
1003, 8 L. R. A, (N. 8) 447; Kirklang
v, Ferry, 45 Wash, €83
" Btate v. Enufsen, 81 Wash. 47, 142 Pae,
444; Btate v, Terry, 89 Wash, 1, 168 Pyo,

Rights of Private Persons: See Reming- » 88 Pae. 1123:

ton’s Digest, Nuis,, §§ 15—24.

Spacial Annoyance, Injury or Danger to
Indgividuals: Morris v. Grabam, 1§ Wash.
343, 47 Pac, T62, 58 Am. St Rep. 33;
Cherry Point Fish Co. v. Nelson, 25 Wagsh.
558, 86 Pae, 55; Dawson v. MeMillan, 34
‘Wash. 269, 75 Pae. 807; Carl v, West
Aberdesn ete. Co., 13 Wash, 616, 43 Pac,
800; Smith v. Mitehell, 21 Wasgh. 536, 58
Pze. 667, 75 Am. St. Bep. 868, Sultan
v. Weyerbauger Tim.
Co., 31 Wash., 558, 72 Pae. 114; Grant-
ham v. Gibson, 41 Wash, 125, 83 Pac. 14,
111 Am, S8t Rep. 1003, 3 L. B. A, (N. 8.}

. Pleading: Northern Pac. B.
Co. v, Whalen, 3 W. T, 452, 17 Pae, 830;"
CGrantham v. Gibson, 41 Wash., 125, %3
Pac. 14, 111 Am. St Rep, 1063, 5 L. B, A.

—— Relief Awarded and Judg-
ment or Decree: Carl v, West Aberdeen -
Liand ete. Co., 13 Wash. 616, 43 Pae, 840; -
Wileox v. Henry, 35 Wash. 591, 77 Pac.:

Water & P. Co.

Judgrmeent of Contempt——When Harm-
less: Olsen v. Bremerton, 110 Wash, 573
188 Pac. T72.

Suppression of Business: Graad v. Ross
enburg, 112 Wagh. 361, 192 Pac. 835

§24. Action for Damag
Wess & Blade Mill Co., 28

Rights of Private Parties—Special Dam-
ages: Olsen v. Bremerton, 110 Wash. §72,
188 Pae. 772,

§16. Prescription as Against Individu-
als: Ingersoll v. Rousseau, 35 Wash, 92,
76 Pac, 513, 1 Ann. Cas, 35.

$18. Actions for Abatement or Injunc-
tlon—In General: Carl v, West Aberdeen,
Tand ete. Co., 13 Wash, 616, 48 Pae, 830;
Jones v. Bt. Paunl ete. R. Co., 16 Wash.
25, 47 Pac. 226,

Grounds for Abatement or In-
junetion: Ingersoll v. Roussean, 35 Wash,
92, 76 Paec. 513, 1 Ann. Cas. 35; Wileox
v, Henry, 55 Wash. 591, 77 Pae. 1055;
Dempsis v. Darling, 3% Wash, 125, 81
fee, also, Grant v. Rosenburg,
11% Wash, 361, 192 Pae, 880

Defenses: Ingersoll v. Bous-
geaw, 35 Wasgh, 9%, 76 Pae. 513, 1 Ann.
Cas. 35; Wileox v. Henry, 23 Wagh, 521,
77 Pae. 1055; Winsor v. Hanson, 40 Wash,
428, 82 Pae. 710; State ex rel. Kern V.
Jerome, 8¢ Wagh. 261, 141 Pac, 753,

: Wilson V.
Wash, 312, 68
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§9922, [8317.] Abatement by Whom,
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thorized thereto by law. [L. ’75, p. 80, §10; Cd.

. {1‘
¢ hody or offieer &F.
g1, §1244; 1 H O

What constitutes publie nuisance, ses section 9912, supra.

Abatement by Public Cfficers: See Rem-
ington’s Digest, Nuis, §§ 25, 25-1; Moore

2o, 1871

5 W, T. 184, 2 PaE

v. Walla Walls, o Spaliane

Hpokane St R,

1 33 Pae. 1072; Grifith ¥
&;hlzg?‘%ash. 347, 63 Pac. 239, 8
carl
9993, 8318.] How Abated
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Touses of ill fame, kepl
naw danee-houses, or squd
puses, rooms, Saloons, hoot!
lace of resort, where wome
urposes of prostituiion; all
ling is carried on OT PeX
gwn, or village, or Ipon ar
smbling, fighting, or hread
il opium dens or houses,
permitted, are nuisances, &
persons in charge therec
shall be punished as
81, §1247; 1 HL €, §2
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MANDAMUS

duties by other officers over which they
have no supervision and where a failure

to perform such duties will not prevent
the relators from performing any duty of

their office’ or to enforce acts in the per-

formance of which they have no interest.®

County atforney.

As a general rule, the distriet or county
attorney may bring mandamus to compel
the performance of duties affecting the
people of the county and the administra-
tion of justice therein.*

County legislature.

The legitimate interest of a county
legislature in carrying out its mandate
and legislative function may be sufficient
to bring it within the zone of interest nec-
essary to establish standing.®

§ 53 Right of private individual or
corporation to enforce public
right or duty

Research References

West’'s Key Number Digest, Mandamus €23,
23(1), 23(2) .

County department of health services

A county department of health services had
standing to bring a petition for administrative
mandate directed at the county civil service com-
mission, since the commission was a charter agency
exercising quasi-judicial powers delegated by
county charter and, thus, had autonomous stature
distinet from the county’s corporate identity.

Cal.—Department of Health Services v.

Kennedy, 163 Cal. App. 3d 799, 209 Cal. Rptr. 595
(2d Dist. 1984).

*N.Y.—People ex rel. Schneider v. Prender-
gast, 172 AD. 215, 158 N.Y.S. 615 (1st Dep't 1916).
Sheriff
A sheriff lacked standing to challenge an al-
leged failure on the part of the Division of Parole to
schedule timely parole revocation procedures.

N.Y.—Ayers v, Coughlin, 72 N.Y.2d 346, 533
N.Y.8.2d 849, 530 N.E.2d 373 (1988).

’S.C.—~Parker v. Brown, 195 S.C. 35, 10
S.E.2d 625 (1040),

“Kan.—State ex rel. v. Peterson, 147 Kan.
628, 78 .24 60 (1938).

§53

While the authorities are not in
harmony as to the right of an individ-
ual to enforce a public right or to
compel the performance of a public
duty by mandamus in the absence of a
special or peculiar interest, it is a rule
of general application that, where an
individual has a speeial or peculiar
interest of his or her own independent
of that which he or she holds in com-
mon with the people generally, he or
she is entitled to proteet or enforce
such right by mandamus.

The authorities are not in harmony as
to the right of an individual to enforce a
public right or to compel the performance
of a public duty by mandamus.’ It has
been stated that taxpayer status does not
automatically confer standing on a man-
damus applicant.? Under some authority,
the proceedings must be instituted by the
proper public officer, and a private indi-
vidual is not entitled to the writ unless he
or she has a special and peculiar interest
in the enforcement of the right or the per-
formance of the duty apart from his or her
interest as one of the general public,® al-
though this rule may be subject to excep-

*N.Y.—Putnam County Legislature v. Dufly,
128 Misc. 2d 519, 489 N.Y.5.2d 983 (Sup 1985).

{Section 53]

"La.—State ex rel. Schoeffner v. Dowling, 158
La. T06, 104 So. 624 (1925).

*Conn.—Civil Service Com’n v. Pekrul, 41
Conn. Supp. 302, 571 A.2d 715 (Super. Ct. 1989),
judgment affd, 221 Conn. 12, 601 A.2d 538 (1992).

“Person aggrieved”

A town resident was not a “person aggrieved”
by a town zoning administrator’s decision not to
pursue a landowner’s alleged violation of a zoning
ordinance governing the merger of two nonconform-
ing lots, and thus lacked standing to appeal the de-
cision of the administrative officer to the Zoning
Board of Appeals and lacked standing to bring a
mandamus action, since the resident alleged stand-
ing based solely on his status as a town resident
and taxpayer.

N.H.—Goldstein v. Town of Bedford, 154 N.H.
393, 910 A.2d 1158 (2006).

8Conn.—Civil Service Com™n v.. Pekrul, 41
Conn. Supp. 302, 571 A.2d 715 (Super. Ct. 1989},
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§ 53

tions* and may be limited by a specific
statute.®

Under other authority, if the public
right or duty affects the people at large or
the people of a particular governmental
district, or a particular class of the people,
such as voters or taxpayers, any one of

judgment affd, 221 Conn. 12, 601 A.2d 538 (1992),
Kan.—Mavhattan Bldgs., Inc. v. Hurley, 231
Kan. 20, 643 P.2d 87 (1982).
Mich—Detroit Fire Fighters Ass'n v. City of
Detroit, 449 Mich. 629, 537 N.W.2d 436 (1895),
Interest separate from or in excess of that
of public
A private person may only be authorized to pe-
tition for a writ of mandamus if he or she can show

an interest separate from or in excess of that of the
general public.

Miss.—Dupree v. Carroll, 967 So. 2d 27 (Miss.
2007).

Distinction between restraining and com-
pelling performance

There is a distinction between taxpayer suits
to restrain unlawful action by public officials, where
a special interest on the part of taxpayer may not
be required for standing, and a suit to compel per-
formance of a public duty, where a special interest
is required.

La—Mouton v. Department of Wildlife &
Fisheries for State of La., 657 So. 2d 622 (La. Ct.
App. 1st Cir. 1995), writ denied, 663 So. 2d 710
(La, 1995) and writ denied, 663 So. 2d 711 {La.
1995).

No distinet interest shown

Members of the Fraternal Order of Police
(FOP) lacked standing to maintain a declaratory or
mandamus action, seeking an order directing the
Department of Conservation and Natural Re-
sources to provide police training to park rangers
and seeking a declaration that the department’s
use of untrained park rangers violated the Conser-
vation and Natural Resources Act and Municipal
Police Jurisdiction Act, where FOP’s general alle-
gation that they feared for their safety and the
safety of the citizenry since the rangers had not
been trained pursuant to the police officers’ educa-
tion and training program failed to demonstrate
that the FOP possessed a substantial and immedi-
ate interest that was distinet from the interest of
the general public.

Pa.—Pennsylvania State Lodge, Fraternal
Order of Police v. Com., Dept. of Conservation and
Natural Resources, 909 A.2d 413 (Pa. Commw. Ct.
2006), order affd, 592 Pa. 304, 924 A.2d 1203
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the people at large or of the district af-
fected, or any member of the class in ques-
tion, may enforce the right or compel per-
formance of the duty regardless of any
special or peculiar interest apart from
that common to the general public;® how-
ever, where this rule prevails, the writ

(2007).
*Discrimination against taxpayer

An exception fo the general requirement of a
particular or special interest in order for plaintiff
to have standing to bring suit requesting issuanece
of a writ of mandamus to a public official is avail-
able when a public official charged with uniawful
performance or refusal to perform a legal duty
discriminates against the taxpayer by increasing
his or her tax burden or otherwise injuricusly af-
fecting the taxpayer’s personal property, in which
case the taxpayer need not show a special interest
in order to sustain the right of action.

La.—Mouton v. Department of Wildlife &
Fisheries for State of La., 657 So. 24 622 (La. Ct.
App. 1st Cir. 1995), writ denied, 663 So. 2d 710
{La. 1995) and writ denied, 663 So. 2d 711 (La.
1995}

*R.1—Hall v. Town Counci! of North Provi-
dence, 43 R.1. 8, 135 A. 33 (1926).

*IN.—Mamolella v. First Bank of Oak Park,
97 111 App. 34 579, 53 TIL Dec. 12, 423 N.E.2d 204
(1st Dist. 1981).

8.0 —Cummings v. Mickelson, 495 N.W.24
493 (S.D. 19938).

W.Va.—Smith v. West Virginia State Bd. of
Educ., 170 W. Va, 593, 295 8. E.2d 680, 6 Ed. Law
Rep. 1138 (1982).

Citizen as beneficially interested party

Where a public right is invelved and the object
of the writ of mandate is to precure enforcement of
a public duty, a citizen is a “beneficially interested
party” able to obtain relief in mandamus if he or
she is interested in having the public duty enforced.

Cal.—Mission Hosp. Regional Medical Center
v. Shewry, 168 Cal. App. 4th 460, 85 Cal, Rptr. 3d
639 (3d Dist. 2008}, review denied, (Feb. 11, 2009).

People regarded as real party

Where the question is one of public right and
the object of the mandamus action is to procure the
enforcement of a public duty, the people are
regarded as the real party, and the relator need
not show that he or she has any special interest in
the result, in order to have standing to bring the
mandamus action, since it is sufficient that he or
she is interested as a citizen or taxpayer in having
the laws executed and the duty in gquestion
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MANDAMUS

will not issue unless the applicant is a
member of one of the clasges of persons
mentioned.” In a “citizen’s action” to
enforce a public duty, it is sufficient that
the plaintiff be interested as a citizen in
having the laws executed and the public
duty enforced.® So long as the public duty
is sharp and the public need weighty, a
citizen has a sufficient interest to confer
standing.’

Furthermore, it has been held that
where the right or duty in question affects
the state in its sovereign capacity, as
distinguished from the people at large, the

proceeding must be instituted by the -

proper public officer,” but that if the gen-
eral public, as distinguished from the
state in its sovereign capacity, is affected,

enforced.

Ohio—OAPSE/AFSCME Local 4 v. Berdine,
174 Ohio App. 3d 46, 2007-Ohic-6061, 880 N.E.2d

939, 229 Ed. Law Rep. 239 (8th Dist. Cuyahoga
County 2007).

Citizen involvement in government

Members of 2 committee formed pursuant to a
municipality’s home-rule charter had sufficient
interest in the municipality’s performance of its
duties under that charter to maintain a mandamus
action to compel the secretary of the municipality
to provide members with blank initiative petitions
in order to place a proposed ordinance before the
municipal commission and the voters, where any
other result would have effectively precluded
judicial review of the secretary’s initial decision
rejecting the request for petition blanks and would
have frustrated the clear intent of the charter to
foster citizen involvement in government.

Pa.—Municipality of Mt. Lebanon v. Erskine,
85 Pa. Commw, 400, 482 A.2d 1195 {1984).

"N.J—Doremus v. Board of Chosen Freehold-
ers of Passaic County, 89 N.J.L. 197, 98 A. 390 {N.J.
Ct. Brr. & App. 1916).

®Cal.—Urban Habitat Program v. City of
Pleasanton, 164 Cal. App. 4th 1561, 80 Cal. Rptr.

3d 300 (1st Dist. 2008), review denied, (Oct. 22,
2008),

®*Cal.~Urban Habitat Program v. City of
Pleasanton, 164 Cal. App. 4th 1561, 80 Cal. Rptr.
gggiégo (1st Dist. 2008), review denied, (Oct. 22,

1°Ala1.~_State ex rel. Tallapoosa County v.

§53

any citizen of the state may sue out the

34 1t
writ.

While it has been held that under stat-
utes providing that mandamus may issue
on the application of anyone beneficially
interested, the writ will not issue to
compel the performance of a strictly pub-
lic duty at the instance of a private citi-
zen having no interest beyond that shared
in common with other citizens,* there is
also authority to the contrary.”

Zone of interest.

A petitioner has standing to institute a
mandamus proceeding where the interest
he or she seeks to vindicate under a stat-
ute falls within the zone of inferests
protected by that statute.”® A beneficial
interest, required for a claimant to assert

Butler, 227 Ala. 212, 149 So. 101 (1933).
Mass.—Tuckerman v. Moynihan, 282 Mass.
562, 185 N.E. 2 (1933),
YMd.—Pressman v. Elgin, 187 Md. 446, 50
A2d 560, 169 AL.R. 646 {1947,
N.M.—Shelton, State ex rel., v. Board of

Com’rs of Bernalillo County, 49 N.M. 218, 161 P.2d
212 (1945),

0kla.—State ex rel. Hoard v, Ashley, 1935
OK 286, 171 Okla. 169, 42 P.2d 225 (1935).
Wash.—State ex rel. Lay v. Simpson, 173
Wash. 512, 23 P24 886 (1933). .

"8Cal.—Driving Sch. Assn. of Cal. v. San Mateo
Union High Sch. Dist,, 11 Cal. App. 4th 1513, 14
Cal. Rptr. 2d 908, 79 Ed. Law Rep. 545 (1st Dist.
19923,

Mont.—State ex rel. Halloran v. McGrath,
104 Mont. 490, 67 P.2d 838 (1937).

"“Essential inquiry under test

The essential inguiry for the “zone of interest”
test for mandamus relief is whether Congress
intended for a particular class of plaintiffs to be
relied upon to challenge an agency disregard of law,
and there need be no indication of congressional
purpose to benefit a would-be plaintiff for the
platntifl to sakisfy the zone-of-interest test.

U.8.—Hernandez-Avalos v. I1N.§,, 50 F.3d 842
(10th Cir. 1995).

Parole officers

Individual parole officers did not establish that
their interest in maintaining a less hazardous work
gituation was within the “zone of interest” so as to
support standing to challenge new parole status for
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a petition in mandamus, is a direct and
substantial interest that falls within the
zone of interesis to be protected by the
legal duty asserted,” and the writ must
be denied if the petitioner will gain no
direct benefit from its issuance and suffer
no direct detriment if it is denied.

Officer’s absence or refusal to institute
proceedings.

It has been held that, although no
special interest exists, if the officer whose
duty it is to institute the proceedings
takes an adverse position,” or declines to
move,” a citizen or taxpayer may do so.
There is also authority, however, that a
citizen may not institute the proceeding,
notwithstanding such officer’s refusal.

Persons having interest independent of
that held in common with public.

It is a rule of very general application
that, where an individual has a special or
peculiar interest of his or her own inde-
pendent of that which he or she holds in
common with the people generally, he or

certain parclees where they failed to show their
interest in maintaining the working situation was
within the zone of interests which laws concerning
parole supervision were designed to protect.
N.Y.~-Gilkes v. New York State Div. of Parole,
192 A.D.2d 1041, 537 N.Y.8.2d 224 ¢3¢ Dep’t 1993).

15Nev.—Anse, Inc. v. Eighth Judicial Dist.
Court of State ex rel. County of Clark, 192 P.3d
738 (Nev. 2008),

16NEV,-—AHSG, Ine. v, Bighth Judicial Dist.
Court of State ex rel. County of Clark, 192 P.3d
738 (Nev. 2008),

"Or —Vinton v. Hoskins, 174 Or. 106, 147
P.2d 892 (1944),

B0r—Vinton v. Hoskins, 174 Or. 106, 147
P.2d 892 (1944),

“Miss.—State ex rel. Trahan v. Price, 168
Miss, 818, 151 So. 566 (1934),

R.I—Dupre v, Doris, 68 R.I 67 , 26 A.2d 623
(1942).
Miss.—Jackson County School Bd. v. Osbora,
605 Se. 2d 731 (Miss. 1992).

Ohio—State ex rel. Carver v. Hull, 70 Ohio
St. 3d 570, 1994-Ohio-449, 639 N.E.2d 1175 (1994).

Pa—Municipality of Mt. Lebanon v. Erskine,
80
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she is entitled to protect or enforce such
right by mandamus;® and the fact that it
may be the duty of the state? or of the
public,” acting through its officers, to take
action in the matter does not defeat the
right of an individual having a special
interest to maintain the proceeding. Nev-
ertheless, if an individual sues, not in
behalf of the public but solely in his or
her own behalf, he or she must have a
special pecuniary interest in the matter
and a clear legal right to the relief asked,
or the writ will not issue.® The rule is not
to be extended so as to permit interfer-
ence with the operations of government
by those whose rights are only remotely
and indirectly affected.?

Public officer’s standing as citizen-
taxpayer.

A member of a governmental body does
not have standing as a citizen-taxpayer to
seek mandamus against the body of which

85 Pa. Commw. 490, 482 A.2d 1195 (1984).
Rationale for rule

The requirement that a plaintiff in a manda-
mus proceeding demonstrate some special interest
in the action is imposed to ensure the fair Dresen-
tation and development of issues by truly adverse
parties, and without such showing, interest by the

judiciary may surpass its authority allocated by
the tripartite system.

La.—Mouton v. Department of Wildlife &
Fisheries for State of La., 657 So. 9d 629 (La. Ct.
App. 1st Cir. 1995), writ denied, 663 So. 2d 710
(La. 1995) and writ denied, 663 So. 2d 711 (La.
1995).

*'Mo.—State ex rel. Johnson v. Sevier, 339 Mo.
483, 98 5.W.2d 677 (1936).

#Mo.—State ex rel. Johnson v. Sevier, 339 Mo.
483, 98 S.W.2d 677 (1936).

“Fla.—Baker v. State ex rel. Hi-Hat Liquors,
1539 Fla. 286, 31 So. 2d 275 (1947) (overruled in
part on other grounds by, Keating v. State ex rel.
Ausebel, 173 Se. 2d 673 {Fla, 1965)).
Mo.—State ex rel. Johnson v. Sevier, 339 Mo.
483, 98 8.W.2d 677 (1936).

U8 ~US. ex rel. American Silver Produe-
ers’ Ass’n v. Mellon, 32 F.24 415 {App. D.C. 1929).

L3

— em b A




