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Or~enine Areument 

Wc would like to discuss and offer suggestio~is to the Court in 

regards to its vole in light of what we and the Police have argued. We 

observecl at t11e October 28"' hearnig how the Police/City respectfully 

outlinzd. ill tlieir opinion, the Superior Court's role in this case. RP 5-8, 

17. We understand that we also haw t h ~ s  prerogativc. We are 

encouraged by thc Mandamus Law itself in doing so a~id  respectfully 

make our case to J ou, the Justlces of Washington State's Court of 

Appeals. Division 111. We are sincerely and clearly driven, in all of our 

opinions and arguments, to ask: What is Trutli'l 

Wc understand that a lower court cannot rule against a Supreme 

Court decisio~i such as Roe v.Wade, 41 0 U.S. I 13 (1973). However, we 

respecthlly argue, based upon other Supreme Court decisions, that this 

Court is free to make its own decision 

Our IJetitiou, briefs; hearing artd Appeal argue tllal the Court ITIUS~ 

"look iiirther into the facts" as delined in Washington State and Federal 

Law. 'She Superior Court erred in not doing so. The U.S. Supreme 

Court ltas doiie so iii lbur of the i?lost i~l?portant decisions ill our 

country's history, as we discuss. We ask this Court to do the same. 

In lioe. the court did ilot look further illto the facts. 111 Mandamus 

this is rci'erred to as "Questions offact", IZCW 7.16.210. As a result of 

their decision of nut loolting into and resol\ri~ig the facts, Roe v. Wade: 



1 i is not a rational decision as evidenced by subsequenl Supreme 

Court decisions subsequent to & and current s c ~ e ~ ~ t i f i c  fact. Brown v. 

Board ofl',ducatio~~oi'Topeka, 347 ti. S. 483 (1954). CP 14, 16-25, 53, 

and CP 108- 109, and 

2) is a ruling which did not decide the fact: wl1o human beings and 

persons are legally. CI' 10-1 1,14-15,20,22-25; Appeal: 34,40-41. 

"We t~ecd not resolve the difficult yuestiotl of when life begins. When 
those traiiied in the respective disciplines of nledicine, philosophy; and 
theology are unable to arrive at any consensus, the judiciary: at this point 
in the developme~~t of man's knowledge, is not in a position to speculate 
as to the answer." Roe v. Wade, 410 U.S. 113, 159-160, 93 S.Ct. 705, 
730. (1973)> and: 

l'he Supreme Court made the following prophetic statement: 

"The appellee and certain alnici argue that the fetus is a p per so^^' within 
the laiiguage and meaning of the Fourteenth Arne~ldrne~lt. In support of 
this, they outline at length and in detail the well-ltnown facts of fetal 
development. If this suggestion of personhood is established, the 
appellant's case, of course, collapses, For the ktus' rig111 to life would 
then be guaranteed specifically by the A~nendment." Roe v. Wade, 410 
1J.S. at 156, 93 S.Ct. a1728. 

With the statemelit, "If this suggestiol~ ofpersonhood is 

established. .". the Suprcine Court left open the dccision oCw11o ib, in 

fact, a person. With these insighlful and powerful words, the Court 

acknowiedges that no decision can be made ucithout h i s  q~iestion of ihct 

being deterinincd. J%lc Supreme Court stated in writing that they would 

not. "at 11115 j~oiilt in the develop~nent of m ~ n ' s  Icnowledge'~etern~ine, 

who is in fict, a persol?. ?'hey noted the unresolved "question of Pdct" 

befoi-e ihcnl. hut they decided not to resolve it. The evidence f'or this is 

that (hey had the clearness of 111ii1d and cogl~izailce to make these 



statements. Roe v. Wade, Id.. United States Constitutioi~ and Appzi~l 

26-34 a11d 40-41 

Previous Supreine Courts have decided "questions of fact" that have 

never heen decided before and specifically in cases involving: who are 

hun~an beings and persons: Amistad, "fiee men vs. slaves"; Dred Scott, 

"CITIZEN vs. slave"; Brown, '' 'separate but eq~lal' vs. segregation"; 

and m. upholding m. United States v. The Amislad, 40 U.S. 

518 ( 1  MI), Dred Scott v. Sandford. 60 U.S.393 (18571, Brow11 v. 

Board of Education of 'Topeka. 347 U. S. 483 (1 954) and C o o ~ e r  v. 

b, 358 U.S. 1 (1958) (attached). RP 9, 11-12, 14-16. 

111 these cases the Court decided that in order to lllake a legal ruling 

they had to "look further into the facts" belbre a decision could be made. 

Appeal at 26-39. Tile Court in Roe v. Wade did not adhere to this 

established high standard of looking into and resolving the facts. "We 

need not resolve the difficult question of when hurnail life begins'' and 

"the judiciary.. ... is not in a position to speculate as to the answer.'' &. 

In these four cases the Supreme Court loolted at the Facts, i.e.. 

"...looking behind these doc~uments" so tbat the cases could "...be 

decided upoil the eternal principles of justice.. .". Aillistad. Appeal at 20- 

32 and RP 1%. Looking into and deciding the facls of a case has bee11 

considered the duty of the judiciary for over 200 years, "In 1803, C:l~ief 

lilstice Marshall, spenlti~lg for a unailimous Court, rei'erriilg to the 

Constitutiol~ as "the fundamental and para~nouilt Ian' of tile nation", 



declared in the notable case of Marbury v. Madison, 1 Crancli 137,177, 

that, "lt is einphatically the province and duty of the judicial department 

to say what the law is." m, at 18. CP 61-62, 108-109. The Supreme 

Court in Roe v. Wade left this fact, of who a llu~~lall being is, unresolved. 

In the four cases we discuss, the facts; similar to or the same as this fact. 

were decided by the Courts in order for a just legal decisioil to be 

rendered. 

The Koe Court set a dangerous precedent. They did not follow the 

highest legal standards of the Supreme Courts that had gone before them 

in Amistad. Brown, and even Dred Scott(standir1g). Appeal 14- 

15. By virtue of this alld based on the present discussion, this duty 11ow 

falls to this Coui-t. 111 their not deciding, the Court lefi the question open 

and allowed for the fact that another couil could decide this in the future. 

'They did not specify that they, the S~ipreine Court. needed to decide this 

issue. "If this suggestion of personhood is established.. .", allows for any 

court to do so. Roe v. Wade: 410 lJ.S. at 156. 93 S . 0 .  at 728. 

This Court needs to do so and has been given the authority to do so, 

as we argue in our Appeal and this Reply. This Court has the optiou of 

acting in agreeinelit with a Supreme Cou~? decision that is not ratioixal or 

acting in concert wit11 judicial decisions represcl-~ting the highest 

staiidards of the Supreme Court. This .'question of f'act" needs to be 

decided. It will not go away. CP 20: 109. 11 is this fact that is needed in 

any decision resolviiig whether abortion is l~omicide, or not. At 11. We 



ask the Court to ~nalce a rational legal dccision by "loolting further into 

these facts", as argued in our Appeal. Our Appeal is grounded in the 

Srtpreine Court's and the U.S. court system's judicial history of 

searching for the truth and malting just legal decisions based on [act 

We cite a recent Alabama State Supreme 'ourt decision, Hamilton v. 

m, # 1100192, Fehru'ary 17; 2012(attached). We do so as, "The 

general rule is that a case pending on appeal will be subject to any 

change in the substantive law." Vandenhark v. Owens-lllinois Glass Co., 

311 U.S. 538, 543, 61 S.Ct. 347. 85 l,.Ed. 327 (1941). in Manliltoil at 15. 

This decision in Hamilton v. Scott adds to the justificaliolzs in our 

Petition re: "Contradictions withi11 Roe v. Wade" and "Discussion of 

Viability". Hainilton at 11-13, 15, 16, 19. 21-45; CP 14-15 and 16-25. 

"Viability" is the legal foundation of Roe v. Wade. CP 16-25. At the 

conclusion of his opinion, Alabanla Supreme Court Justice Tom Parlter 

states that the use of viability as a standard in this case "is incoherent". 

Ilaniilton v. Scott at 42. We argue in our Petition that "viability" 

presently "has no clear, discernable legal meaning as applied to the 

homicide or abortion laws". Cornpare with John Q. Adarns, Appeal 22 

Justice Parker, states irt his concurrence with a unanimous decision. 

"And there has been a broad legal consensus in America, even before 
Roc, that the life o f a  human being hegins at conception.'%n unborn - 
child is a ui~ique and individual human being fro111 conception, and, 
therefore, he or she is entitled to tile full protection of law at every stage 
of develonn~e~~t .  

Conclusion 
"Roe's viability rule was based on ir~accurate history and was mostly 
unsupported by legal precedent. Medical advances since k l i a v e  



col~clusively demonstrated that ar~ unborn child is a unique human being 
at every stage of deveiopment. And togetlier, Alabama's homicide 
statute, the decisions of this Court, and the statutes and judicial decisions 
fiom other states make abundantly clear that the law is no longer, in 
Justice Blackinuri's words, "reluctant .... to accord legal rights to the 
ullborn." For these reasoils: &'s viability rule is neither controlli~lg nor 
persuasive and should be rejected by other states until the day it is 
overruled by the United States Supreme Court." Malo~~e ,  C.J., and 
Woodall; Stualt, Bolin, Murdock, Shaw, Main, and Wise, JJ.; concur. 
Parker, J., concurs specially. Stuart, Bolin, and Wise, JJ., concur. 
I-Ialnilton v. Scott, at 44-45. 

The United States of A~uerica prides itself on the justice d i t s  

government. Justice is provided through the Court system, which relies 

upon rational, clear, cognizable and cohere~lt thought in order to make 

just decisions. We wonder how this can be accomplished if this court, or 

any court, agrees wit11 decisions based upon “incoherent" reasoning. We 

are a Republic, founded upon the principles of the Declaration of 

Iildeuendence and the Constit~ition. Our courts are free and sllould not 

act as courts in authoritarian societies. Such courts often support 

dccisiolls made by state agencies in support o i a  .'rule by fiat". 

We have the courage to make this last statement based upon the 

opinion of the Supre~lie Court regarding this legal issue. 'The Court uses 

the words and legal lozic oTonc of our country's Founders, John Adanls, 

in ullaniinously afiirmiiig Brown v. Hoard of Educatio11: 

"The Court may be asked to recollsider its decisions. and this has been 
done successfully again and again throughout its l~istory.. .. [Johri 
Adainsj was expressing the airn of those wlio, with him, fiarned the 
Declaration of Independence and founded the Republic. 'A government 
of laws and not of men' was the rejectio11 in positive terms of rule by 
fiat, wllether by the fiat of govern~iientai or private power.. . .'' 



" So strongly were the framers of the Coilstitution bent on securiilg a 
reign oCla\v that they endowed the j~~dicial  office with extraordinary 
safeguards and prestige. No one, no matter how exalted his public office 
or how righteous his private motive, can be judge ill his own case. That 
is what courts arc for." Cooper v. Aaron, at 23-24. CP 61-62, 108-109. 

The Police cariuot act and rule by "fiat". CP 6, 9; 26, esp. 61-62, 109. 

The Police as "officers and agents" ofthe State, cannot "deny to ally 

persoil within its jurisdiction the equal protectioil of the laws." Cooper. 

at 17. The Police have never been "endowed" with the autliority to 

define who "persoilsn are. They have no power as judges or jury to 

decide this questioil of fact. "Whoever, by virtue of public position under 

a State government.. . .denies or takes away the equal protection of the 

laws: violates the constitutional prohibition; and as he acts in the name 

and for the State, and is clothed with the State's power, his act is that of 

the State. This must be so; or the constitutional pl.ohibition has no 

meaning. Ex parte Virginia, 100 U.S. 339, 34." In -r; at 17. 

1-1x2 Police are acting from no kriown legal authority, vioiatiilg their 

own policies and malting decisiosls by "fiat". CP 1-6, 25-26. This is a 

violation ofthe Constitution. with the result illat innocent people 

continue to be put to death in buildings in Spokane, WA. CP 8, 13-1 6, 

31-34. 'The Police are caught in a dilemma. 'l'he Police arc to protect 

iimocent human life, all of human life, without prejudice. Yet they are 

constrained to act, because no answer has been made to the factual 

question: who--human beings and persons--are we protecting? And thc 

Police caililot "be judges in their own case". C:, Id., 23-24. 



Willt the above words and the decisions in Amistad. Dred Scott, 

Browit v, Board of Education. u r  and Supreme Court decisions 

subseque~tt to &, the Supreme Court gives this Court the autltority to 

request tliat they "reconsider its decisions". C1' 1 1-27. We asls the Court 

to "look further" illto the Supreme Court decision oERoe v. Wade in 

light of historical judicial thinking, lcnowledge and current science, so 

the Court's decision ~uiglit be a source ofjustice for the people. We seek 

a court decision, or a jury decision: 011 the question of fact: Who is a 

human being; Who is a person? in the United States of America. 

How can our great co~uitry be the lalid oS liberty and freedoin for all 

people when it refuses to define who "people" are? 

Response to the Police, City of Spokane Brief 

We have made answer to the Police's "Arpuments: A, B" at 3-4, in 

Reply to Iiespoilse to Petition for Writ of Mandamus, CP 55-58, our 

Addendum to Reply. CP 59-64 and Appeal, 39-43. We argue "clear and 

cognizable" here and in our Appeal, at 4-5, 18-20, 26-45. We discuss the 

Police's five responses: Standing(Al), whether abortion is 

ltomicide(Bl), discretion(B2), the case of O'Colmor v. Matzdorfl; 76 

Wn. 2d 589: 458 P.2d 154 (1969) as relates to staliding(A3), and 

standing related to "question of fact": Who is a lturnal~ bcing/person?(A2) 

A.1. Standing and "Beneficial interest", at 5-7. Appcal 12-24. 

I be case law and its interpretation upon which the Police argue that tile 

Petitioners are not "bcneiicially interested" I> 1101 applicable to this 

Mandamus actloll Sor two reasons: 

8 



I )  We questlor1 whether "beneiicial interest" RCW 7.16.170 must be 

"beyond that shared in common with other citizens". and 

2) This and the other case laws that the Police cite for justification to 

deny us sta~idiilg. if applied here. would violate our "equal rights" under 

the Fourtcenth Amendment. U.S. Constitutio~~. Fourtcenth Amendment 

I )  The Police a g u e  that "A petitioner is "be~leiicially interested" 

within the mandamus statute "if he has an interest in the action beyond 

that shared in common with other citizens.'' Based on the origili of this in 

case law; and tlic current status of case law, we question the validity of 

this legal coiiclusion 

m: This statement appcars in Vai~dervort v. Gra~it, 156 Wash. 96, 

286 I'ac. 63- March, 1930(attached), cited in State ex rel. Lay v. 

Simoson,l73 Wash. 512,513,23 P,2d 886(1933) at 5. I b e  court relies 

Sol- their source on Corpus Juris, 1925, in their decision dcnyi~ig the 

writ to Vandervort, (pg. 65, 2"d paragraph) 

"However; according to the weight ofauthority, the writ will not 
issue under these statutes to coi~lpei ilic performance of a strictly 
public duty at  the instal1ce of  a private citizen having no iiiterest 
beyolid that shared in col~irnoil with other citizens; but in some 
jurisdictioi~s the rule is dircctly to the contrary." 38 C.., p. 841, 4 
[547) ( I  925) (CJ attached). 

This citatioi?, when taiicn in its entirety, seerus to state the 

cxact opposite at one and the same tiine. 7 his we believe is due to 

the pl-ccediiig C o r ~ u s  Juris reference, 15461. 

"Iii other jurisdictions. oil the other hatid, it has heen held that if 
the public right or duty affects the people at large . . . .  any one of the 



people at large.. .xilay enforce the right or compel perfor~iiance of 
[he duty regardless of ally special or peculiar interest apart from 
that common to the general public; but where this rule prevails, the 
writ will not issue unless applicant is one of the classes of persoiis 
mentioued.. . .. . . . .", and, ". .i f tlie general public as distinguished 
from the state in its sovereign capacity is affected, any citizen of 
the state may sue out the writ." 38 a., p. 841, 5 [546] ( I  925) 
(attached). 

This statelneut throws into q~iestiou the legal validity of 

"bcyoiid that shared in comnion wit11 other citizens.", a ~ i d  also an 

earlier citation that the Police argue is a requirement for 

Mandamus. "peculiarly and specially affected". At 5, "... (1914)." 

In addition, ihe court secms to base their ruling in this case, 

not on Mandamus, but 011 the Nuisance Statute, as per their final 

statemelit in the ruli~ig. Vandervort v. Grant (pg. 65, 3 '~aragraph)  

The laws on which the PoliceICity cases are based do not 

include the words, '-beyond that shared in commoil wit11 other 

citlreiis.", or "pcculiarlp and specially affected". Rem. Rev. Stat .  

Q: 1015; Item. Comp. S t a t .  Q: 9921; 38 C.J., p. 841, jj 547 and 546. 

Current Status: The 2009 Coruus Juris validates the 

1925 C. reference and goes further, authorizing "stailding": 

"In a "citizen's aciioil" to enforce a public duty, it is sufficient 
that the plaiiltiff be iixterested as a citizeii in having tile laws 
executed and tlie public duty enforced. So long as the public 
duty is sharp and tlie public need wcigllty, a citizen has a 
sufficient interest to confer standing ."... While it has been held 
that under slatutcs providing that lnandainus may issue on the 
application of anyone beneficially interested, the writ will not 



issue to compel the perihl.mance of a strictly public duty at the 
instance ol' a private citizen having no interest in coininon with 
other citizens, there is also authority to  the contrary." 55 Corpus 
Juri? pgs. 77-80 S 53, 2009. (attached) L, 

This clirrent case law also supports our argument in A.3. 

O'Conilor v. Matzdorfl; pg. 19 herein. We question the validity of  

tile PolicclCity legal rationale and their addition ol' these terins to 

the r e q u i r e ~ l ~ e ~ l t s  of  the law under RCW 7.16.170. Due to the 

ongoiilg homicides of  children in our society, the "public need" is 

"weighty", so we have "standing" and our beneficial "interest" is 

"in comilloli with other citizens". CP 4, 27, 55,  59-61. Appeal 21 - 

24. If our argtunent is not accurate, then all citizens [nust have 

some kind of special interest before tlie Police are required to 

enforce the homicide laws. 

2) This and the other PoiiceICity case discussions argue that we must 

eo "beyond" being "equal to other citizens" a~ ld  show bellefits more - 
befitting to us; more ilnportant to us than to a11y other citizens, who ask 

that tile homicide laws be enforced in this com~nunity. Tile Police are 

acknowledging that we are not equal to others 1~1lo lcnow homicides are 

occurring and report them. We do not understand how we can be ~ i ~ o r e  

equal than other citize~ls in scelcing to liave the Police enforce the 

hoinicidc laws. Tlie legal result of this I'olice argument is that the 

Fourteenth Ainel~d~nent to the Coilstitution and the Declaration of 

Independence "all men arc created equal.. .", do not apply to us. U.S. 

C:oilstitution. Fourteel~th Amendrne~~t., Declaration of Indei7cndencc.. 

11 



'The Police, as a11 "agency of the state" need to treat us, the 

Petitioners, equal to all others who file a homicide report. m, Id. 

'l'hey are also not allowed to treat us in a way that, "The agency action 

has prejudiced or is likely to prejudice that person."RCW 34.05.530. 

Standing. The I'olice, in denying us our "equal rights" to file a homicide 

report and enforce the homicide laws, aye "prejudicing" us, thus violating 

both Washington State and Federal Law. CP 55. (See also A.3) 

"Uei~eficial interest beyond that orthe general public" or other 

similar language, cannot be used to justify "prejudice" against us; nor to 

violate our "equal rights" as citizens to requcst that the Police enfbrce the 

homicide laws, compa:.ed to other citizens. We are not required to he 

more "equal" or to derive some special benefit that others do not derive, 

"Thus the prohibitions of the Fourteenth Amendment extend to all action 

of the State denying equal protection of the laws; whatever the agency of 

the State taking action.." C o o ~ e r  v. Aaron at 17. CP 62 and Appeal at 32. 

The PoliceICity case law arguments cannot be applied to the 

Mandamus Law: RCW 7.16.150-2.80, as they have argued them here. 

The Police, by their laclt ofentorcement of the homicide laws, are 

violatiilg the equal rights of those persons who have been ltilled, by not 

invesligati~ig and enforcing the homicide laws against those who killed 

them. CP 5-6, 9, 13-15. 



We; the Petitioners, meet the coi~ditions of the Mandamus Law, as our 

.'partym is "beneficially interested.", as we argue in our Appeal at 21-26. 

RCW 7.16.170. 

The o111y arguinei~t that the Police can n~alte is that we are, in fact, 

not reporting homicides of human beings and persons. Idowever, this 

"questioi~ of fact" has not been deter~~li~led and the Police have no legal 

right as ail "agency of the state" to determine this. Coooer. at 17. We 

have the equal right to state and argue that, "Humai~ beings and persons 

exist from the moment of conception and have all rights granted to thcm 

under the Constitution, including the right to life.", a similar argiiinei~t 

which Haldwin made in Amistad. Appeal; at 35-39. The Police have not 

provided a legal response to this right of the Petitioners nor to the 

inherent rights of unborn children. CP 15, 28-34. Appeal 6. Declaration 

of ll~dependence and U.S. Constitution. IX., X and XIV Amendments. 

In the cases that the Police cite, there were other people involved 

who could have brought the cases to court. 111 our case, there are no 

other people who are "beneficially interested" and have standing, tor 

those with "benei~lcial interest" are all dead. We, the Petitioners, are alive 

and axe therefore the people who can represent their "bencliciai interest", 

standiilg for ourselves and them. Who else is there; other than alive 

mcinbers nfthe community, \who can go to court and scelc to mandate 

that innocent childrens' lives be saved from death, by thc enforcen~ent of 



the l~omicide laws? The Ainistad "slaves" advocated for thcmrelves in 

the courtroom, once they had standing. Although dcfineci as property, 

they were alive. 

B.1. "Abortion is not homicide", at 11-12. Abortions cannot be legal if 

they are the killing of persons. "...the fetus' right to life would then be 

guaranteed . . .", Roe v. Wade, Id. Pgs. 2-5 herein. CI' 13-15; 20, 54. 

Appeal 27. The Police state, "Abortion is not homicide in Washington; 

thus, the Spoltanc Police Department is iunder no clear duty to enforce 

the homicide laws against Planned Parenthood." 

We state in our Petition and briefs that abortion is homicide. CP 20, 26- 

28; 54. As no court or law in the land has defined who a humail being or 

person is, we have the equal right to do so. CP 15. We argue as 

passionately as Baldwin and Adains did fbr the "fieemen" ofthe 

Amisiad: our "freen~en" are "human beings and persons existing at 

conception". It is up to the government to prove otl?er~vise and restrict or 

talte this rigl~t away from the people. Appeal at 35-39. Cp 15, 

Constitution. IX and X Amendments. KCW 7.16.210. 

'The PoliceICity argue, as the President of the llniled States and the 

U.S. Govem~nent did in Amistad, that the Court need looli no iiirthcr 

into the question: Is a slave a freeman? Our questioil is: Is abortion 

homicide'? The answer to wl~ich is based on: Who is a human being; 

vvho is a person?, l'hc Police state that abortion is not I~o~iiicide. They 



can cite no law or legal ruling to justif11 this statement. "The Executive 

111ay send tile men to Cuba, to be sold as slaves, to be put to death, to be 

burnt at the slake, they must not go behind this document, to inquire illto 

m y  facts of the case.", states Jolin Q. Adams, arguing that the court must 

looli into the facts as to whether the ship's individuals were slaves or free 

men. This Police statement is not based on facts. They do not seein 

willing for the Court to look into the facts. Amistad: Appeal at 29-34 

The PoliceICity argue just as tile Board of Education of Topeka did 

in Brown v. Board of Education of Topelta and Cooper and the Little 

Roclc School Board did in Cooper v. Aaron, at 1-2, that the Court loolc 

no further into the question of "separate but equal" as made legal by 

Plessy v. Ferguson. 163 U.S. 537(1896). CP 109 and Appeal at 32.37 

and 39-43. 

T1ie PoliceICity cannot rationally nialie an arguincnt that "abortion is 

not l~omicidc" without being willing to look into the facts. These h u r  

decisions set the standard to look further, to "go behind the documents", 

to seek the truth. In a remarlcable twist of history, Roger l'aiicy, Chief 

Justice in the Dred Scott case, was a meiuber of this Court. Taney agreed 

with Chief Justice Story's inajority decision, 16 years before Dred Scott 

was decided. "But it is argued, on behalf of tlie Lnited States. tliat the 

ship, and cargo, and negroes were duly docuiiienled as belonging to 

Spanish subjects, and this Court have no right to loolc behind these 

docuinents .... '1 o this argument we can. in no wise assent.. . . . ..The 



coilflict of rights hetween the parties ulidcr such circumstances, beco~lies 

positive and inevitable, and must bc decided up011 the eternal principles 

ofjustice and interi~ational law.. .A fortiori, the doctrine 111ust apply 

where humail life alld human liberty are in issue; and constitute the very 

essence of the controversy." The Court "looked behind these 

documents". They looked furtl~er into the facts. Appeal at 3 1-32, RP 12. 

We call find no rational argunlent that the Police!City havc inade in 

this brief, or in ally of their briers, which stands higher than these 

standards, set by these Supreme Courts to render justice. We find no 

Police rationale that legally refutes our arguments which are based in 

large part on Amistad, Dred Scott, Brown v. Board of Education or 

Cooper v. Aaron. in addition to the Constitutioll itselS. Contrary to what 

the Police argue, "the aboriio11 laws in Washington" do i ~ o t  "provide the 

Spoltatle Police Department with a clear d ~ ~ t y  not to act and interfere." at 

11. These Supreme Court decisions colislitute the highest level of 

established, "clear a id  cognizable". coherent; rational and legal thinking 

that the U.S. Supreluc Court has ever cngaged in. At 1 ; lo .  Appeal 12-21 

B.2. "Discretion", at 12-14. The PoliceICity argue that "Police officers 

are consistently cxercisi~ig discreti011 and judgment." We do not 

understand what this means; nor do they provide ally evidence for this 

statement. "'Coi~sistent" as defined hy ~Clcrrium Wel~slev 's Coilegiule 

Uictio~~ui.ji, 2003; means, "marlted by harrliony: regularity, or steady 



continuity: free from variation or contradiction." It can be argued froin 

this, that everything the Police do, may be defined as "discretionary". 

*Note: There is no deriilition of "coiisistent" in Uiack's i.uv, Dic/io17ur),. 2009. 

We have argued that the Police require ilo discretion in enforcing the 

homicide laws. Appeal at 43. "Homicide is the ltilling of a human being 

by the act, procurement, or omission of another. death occurring at any 

time ....." RCW 9.4.32.010. I-iomicide Defined. CP 4-9. The Police know 

that there are huinan bodies at l'lanned Parenthood. CP 63. They Itnow 

how to do their "duty wit11 ],recision and cer,tainty as to leave nothing to 

the exercise of discretioil or judgment" at 3 and 14. They know how to 

enforce the homicide laws equally, as they do in all reported holilicide 

cases. The Police have a "clear duty to act", at 4 and 14. RCW 7.16.160. 

The Police state "mandamus will not lie to cotlipel a general course 

of official conduct.. ..'' at 12. We answer at: CP 56-57, 63 and 108. We 

are not asking the Police to "perform a discretionary act." as stated at 3 

l h e  term "ministerial" applies to the Police duties. As defined by 

Bluck' .~ Law Uic/ioi?uq~(2009): " O f  or relating to an act that involves 

obedience to instructions or laws instead of  discretion., judgment, or 

sltill." 'Shere is a homicidelmanslaughter law and the Police know how 

to perform their duties in enforcing it. RCW 7.16.160, CP 3-9, 25-28. 

Also, the Policc, in exercising their duties. must "act" with "obedience" 

to these sarne "laws". CP 6-9,2528.  'I'hey have been performing these 

duties for over 130 years, since I 881. The I'olice "act" ..." involves 

obedience".. ..to the honlicide .'lawsn, to their own policies and to the 

17 



Constitution of t11e United States. CP 25-28, 31-34. This duty is their 

most important one in tcrlns of protecting society. CP 25-26. 

The only way this "act" could be discretionary, is if the I'olice are 

using "discretion" to define a l i ~ ~ m a n  being. The I'olice denied our 

requests to "enforce the Ilomicide laws and investigate the deaths of 

children.. . ." because they used their discretion in deciding who llun~an 

beings and persons are. CP 3-6. As this legal fact is not defined in the 

law or courts, they do not legally have "discretion" to do this. CP 5, 54, 

56, 63, 108; Appeal at 32, 42-43. No one had discretion in Amistad to 

decide whether the ASricail indi\jiduals were "freemen" or slaves: not the 

Navy, not the President of the United States. No one had discretion to 

determine if "separate but equal", i.e., "segregation" was legal: not the 

schools, not thc police, not the legislature nor the (iovernor. Brown v. 

Board of Education; Cooper v. Aaron at 1 and 16-17. Appeal at 43. 

If the PoliceICity argurnent of "consistent exercise of discretion" is 

accepted by this Court then all Police actions can be so legally described. 

"Discretion" then becomes a legal term with universal and wide 

applici~tion, not only to Police-government action but to any government 

action. I-low can anyone file for a Writ of Mandamus against the Police, 

or any other govcrnlllent oSflce, agcncy or officer, if discretion is so 

widely defined as to becoinc applicable to all or nearly all governnlent 

actions'? Such a decision by this Court would set a legal precedent 

el'fectively rendering the Mandamus Law moot. RCW 7.16.150-280. 



Note: Neithcr tile terms "discretion", "ministerial", or "consisleiit", appear in the 
Mai?dain~is Law in relation to the "duty resulting from an office, trust or sralion." The 
oiily governlncnt entity rerei-~sed to in this law as having "discretioii" is the court. RCW 
7.16.150-7.16.280. 

A. 3. "O'Connor vs. MatzdorfP' at 8-1 0. CP 4; 55, 59-60. 

Altliougli the Pollcc seciii to agree that this womai was granted 

standing, we See1 we need to respond to other poiiits of their argument 

here, as they come to conclusions which we do not agree with, related to 

standing, and especially as relates to "beneficial interest", at 9. 

T l ~ c  Police state that "....the issue before the State Supreme Court in 

0 'Connor was whether the court had original jurisdiction, not whether 

the cleima~~t had "'beneficial interest". 1d.at 592.",at 8. We argue that the 

issue befbrc the Court in this case was the issue of standing She had 

"beneficial interest", but not for the reasons the Police provide. 

The WashingLon State Supre~ne Court held, "[2]. . .. As the petitioner 

here maintains, the question of whether she is entitled to pursue her 

re~iiedy at law li,r a11 alleged wrong_ in spite of her poverty, raises a 

f~~~idarnerital issue and one which must be decided by this court 

ultimalely, whatever tlie answer of the superior court might be." 

O'Coiinor, 76 Wn.2d 589 at 592, and, "[4,5] ... No rule of this court was 

ever illtended to be an instrument of oppressioii or injustice or to deprive 

a litigant of his life, his liberty, or liis property without due process of 

law." O'Connor, 76 Wn.2d 589 at 596. These statements clearly indicate 

that tlie Court was not just deciding a jurisdictioi~al issue. This would not 

have become a case; if she had not been poor---"fundamenla1 issue." 



According to Black'% Laiv Diclzonarj~, 2009, "standii~g" is "A party's 

right to lnalie a legal claiin or seelc judicial enforcement of a duty or 

ngllt." Wc do not see how the Court's statenlent of "to pursue her 

renledy at law for an alleged wrong" is significantly diffeseilt from 

R1ucks.\ definition of"standing." Our case discusses this same "duty" of 

the Police to enforce the homicide laws. RCW 7.16.160. CP 3-6 

And in Washington State Law: 

"Standing. RCW 34.05.530. A person has standing to obtain judicial 
review of an agency action if that person is aggrieved or adversely 
affected by the agency action. A person is aggrieved or adversely 
afrectcd within the mea~~i~ing of this section when all three oftllc 
Ihllowing conditions are present: 

(1) The agency action has prejudiced or is likely to prejudice that person; 
(2) That person's asserted interests are among those that the agency was 

required to consider when it engaged in the agency action 
challenged; and 

(3) A judgment in favor of that person would substantially eliminate or 
redress the prejudice that person caused or liltely to be caused by the 
agency action." 

The Washington State Supreme Court stated in this case. "The 

inl~erent power of the court is thc .....p ower to provide process wherc 

none cxists." O3Connor v. Matzdorfi~., at 600. The Court thereby ruled 

that she had the "riglit to make a legal claiin or seelc judicial enfoscc~nent 

oi'a duty or right " Thc Court authorized -.due ~ssoccss". O'Connos, id 

'The issuc of standing was before the Court in O'Connor v. Matzdorii; as 

wcli as thc issue of jurisdiction. See also Judgc lnglis's r ~ ~ l i n g  011 

jurisdict~on; granting trial and sta~~ding to the Amisrad Africans. Appeal 



The Court indicates that sire was denied standing because slre was 

poor, "In the irlatter presently before this court, we need only determine 

whether the petition is urged in good faith and presents a11 issue oi' 

probable substance, and we are coilvineed that it does. The motion for 

leave to proceed in this court in forma pauperis is therefore granted." 

O'Coimor at 603. The court resolved the issue by granting her standing 

to proceed as a poor person. 

The PolicciCity are willing to grant the fact that illis woinan had 

standing, "arguably she had the standing because slre had a "beneficial 

interest" in obtaining the inoiley owed to her from her complaint for 

replevin. This interest would have been beyond any interest in common 

with other citizens.", at 9. However, as we a g u e  above, she had been 

denied standing--because she was "poor"--and could not pay the fees. 

Tlrere is no evidence in the case to supporl the Police contention that she 

was granted slanding "because she had a "heneiicial interest beyond.. ..". 

Rather, she lrad been denied standing to proceed equal to all other 

citizens. not because she had a11 interest that was "beyond any interest 

shared in common with other citizens", but because she was poor and 

thereby Ilaci not the equal rights to proceed w-ith her case as all other 

citizens who had money. 

The Court states, "...an individual's right is being asserted in this 

proceeding, the question to be decided involves very deeply the interests 

of the public.. .the right ol'the poor to obtain redress of wroilgs." 



O'Coiinol. at 592. A person's "right" is a slatus iii society tliat is equal to 

others; who havc the same right. "Beneficial interest", as the Police have 

argued is, "an interest in outcome beyond tbat shared by the gencral 

public." The court resolved the inequality between her and otller citizens 

due to her poverty. She now had equality with citizens who were not 

poor and she could proceed with her legal action. Significantly, "the 

interests oftlle public" were also served by her and her counsel's action. 

111 the s a n e  way, unborn childre11 have not the money or ability to seek 

"redress for wrongs" for themselves. We therefore seek it for them. 'This 

is why the "the question presented in this case is of such significant 

public import and urgency.." for this woman and for us. OIConnor, 593. 

Similarly, how can there be a "beneficial interest beyond.. ." on our 

part, when we, the Petitioners have been denied our cqualitp with other 

citizens who discover that homicides have been committed, request and 

do in fact, lia\le the homicide laws enforced. 

The Police are acting as Spain did when they questioned the right of 

the Amistad "slaves" to "enjoy civil rights" and to those who would 

represent tlicir rights, as discussed in our Appeal, at 17. 

The Police and city's decision, in denying our request to enforce the 

hoinicide laws, act as if they kilow wI1o "human beings" and "persons" 

are, although they cannot ltnow, as these legal terlns have not been 

defined in either set of laws". CP 10. They are doing wliat the scl~ool 

hoards, governor and legislature did in their atte~iipts to legally delay 



desegregation in Little Rock, Arltansas. C o o ~ e r  at 1. Central I-iigh 

School in Little Rock was an "all white" school. What was the 

"beneficial interest" of those people fighting for those nine black 

children to attend an all white school that was "beyond that shared in 

common with other eitizeils."? An argument can he made that tilere was 

no "beneficial interest beyond.. .". There was a "beneficial interest" in 

figl~ting for those blaclc cliildren to become equal to the other citizens 

who attend Central High School. We are inalting the sanic argu~ncilt 

We have been treated unequally in our request for the ilo~ilicide laws 

to be enforced because of Police "discretion" in deciding who human 

beings and persoils are. a "discretion" which they do not legally possess. 

Give11 tliis, how can we attain "be~~eficial interest beyond other 

citizens"? The Writ of Mandamus Law becomes unavailable to us 

because we havc been denied our Constitutioi~al rights. Constitution. 

XIV Amendme~~t. 

'This woman's "beneficial interest" and ours is to have equal access 

to the process that everyone else has in requesting the enforcement of the 

homicide laws-- i) to have "standing", and. 2) to have our specific case 

heard and decided before the courts. 

A.2. "...resolution of the Legal standing issue does not require the 

Court to determine "tvho is a human being; wlio i s  a person." At 7-8 

We have made our case 111 the above arguments that we have 

"beneficial interest" rrt 8 "Bei~eficlal i~~ierest" aild tilerefore "siai~ding" 

may be dcpeildent on the Petitioners' standing for "a person", as who a 



human being or person is, directly affects this argument; at 7. The fact 

that these two issues may be inseparable is discussed in our Appeal at 1- 

3 ;  10-24. CP 4-6. 

We have stated our legal positio11 that all alive children are human 

beings and persons, as this "question of fact" has never been decided. 

Appeal 35-39. We undcrstaiid that we may be granted sta~~diilg for other 

reasons than the ones wc have argued. We argue that this Court is free to 

decide who a human being or person is, or "call order the question to he 

tried before a jury.. ."Appeal a1 21-24, RCW 7.16.210. 

Summary and Prayer for lielief 

The Law has as its basis. the need and responsibility to protect and 

safeguard the rights and privileges ol'all United States' human beings 

and persons 

We understa~ld unborn childre11 io he human bcii~gs, alive within the 

confines of their mothers' wombs, defined as persons currently by the 

scientific community. CP 20-25. Once conceived, they lack nothing in 

nature but to develop and continue to live their lives, which each of us 

have done and continue to do, from conception until death. By law, these 

cl~ildren are not human bbeings, persons, or even property. ?he Spoltane 

City I'olice Department and the City of Spokane ref~rse to "look further 

into the facts". We notice that the PoliceICity arguc many points of the 

Mandamus Law, but not the most ii~~portant one, the "question of fact": 

who is a hui~lan being; who is a person'! 1 )  'rhcy have not provided 

rational argu~ncilts to show that unborn children arc not human beings or 



persons. 2) They do not argue that this has beell decided in the law. 

RCW 7.16.250. 3) They do not discuss or offer rebuttals to the most 

powerful, reasoned out cases in our country's history; cases argued and 

decided on the same legal points as this case. 

We have the legal right to answer this question of fact, just as 

Attorney Roger Baldwin so elegailtly allswcred it in Amistad. Appeal 35. 

The Writ of Mai~dainus appropriately embraces the matter we place 

before you. This is indeed an extra-ordinary request of the most urgent 

naturc. We, like other citizens of Spokane scek this court's wisdom in 

having this "question of fact" resolved and answered.. 

Based on our arguinents subillitted in our Petition, Replies; 

Addendum, other Briefs, the Appeal and this present document, we 

respectfully ask this C o u ~ i  to grant us standing. We ask this Court to 

decide the legal meaning of the words "person" m d  ''hurna11 being" in 

the laws of our state and the laws of our land; to "order the question 

to be tried before a jury", which at your discretion, is authorized in the 

Mandamus Law. RCW 7.16.210. We asli that oilcc this Sact has been 

decided by this Court. or a jury, that our Petition he heard on its merits to 

its logical, legal and rational co~lclusioii as per the Washingtoil Statc 

Mandamus Law. 

Wllo is a Iiumaii being, who is a ~~e r son?  

We are equal: bori~ peoplc and uiihori~ pcople. 

Voiceless ui~born children arc human bciilgs. 
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35% ~3.8. 1 r a u a l  segregation in public schools of 

William 6. CQOPEgZ et a]., Members Of s tate was unconstitutional denial of 
the Board of Directors Of Lhe Little equal protection of laws. U.S.C.A. 
Eock, Arkansas Independent School const, ~ ~ ~ ~ d ,  14, 
District, and Virgil T. Blossom, Super. 
intendent of Schools, Petihioners, 2. Sohoob and School Districts -13 

v. Under directive to require prompt 
John AAFFON et al. and reasonable s tar t  toward desegrega- 

No. I,-August Special Term, 1958. tion of public schools and to take such 

Decided Sept. 29, 1958. 

Concurring Opinion Oct. 6, 1958. 

Proceedings on application for  per- 
mission to suspend for specified period 
a judicially-approved school integration 
plan. The United States District Court 
for the Eastern District of Arkansas, 
163 F.Supp. 13, granted the pern~ission 
sought, and an appeal was taken. The 
Court of Appeals for  the Eighth Circuit, 
257 F.2d 33, reversed, and certiorari 
was granted. The Supreme Court held 
that  governor and legislature of state 
were bound by Federal Supreme Court's 
prior decision that  enforced racial segre- 
gation in public schools of state was a n  
unconstitutio~lal denial of equal protec- 
tion of laws; and held that, from point of 
view of Fourteenth Amendment, mem- 
bers of school board and superintend- 
ent of schools stood as agents of state, 
and that  their good fa i th  would not con- 
stitute legal excuse for  delay in impie- 
menting plan for  desegregat,ing schools 
where actions of other siate officials were 
responsible for  conditions alleged by 
such school officials to make prompt 
eii'ect,uation of desegregation plan im- 
possible and i t  was conceded that diffi- 
culties could be brought under control 
by state action. 

Judgment, affirming Court of Ap- 
peals, reported at 78 S.Ct. 1899. 

I .  Schools and School Districts -13 
Judicially-approved plan to do away 

with racial segregation in public schools 
would not be suspended pending further 
challenge in courts of state !aws and 
efforts to upset and iiullify federal Su- 
preme Court's holding that enforced 

78 S.Ct.-88% 

action as might be necessary to end 
'acial segregation "with all deliberate 
speed", district court, after analysis of 
relevant factors, could conclude that  
justification existed for not requiring 
present nonsegregated admission of all 
qualified Negro children, but court 
would have to  scrutinize program of 
school authorities to make sure that they 
had developed arrangements pointing 
toward earliest practicable completion 
of desegregation and that they had 
taken appropriate steps lo  put their 
program into effective operation. U.S. 
C.A.Const. Amend. 14. 

9. Schools and School Districts -13 
Under directive to district courts 

to require prompt and reasonable s tar t  
toward desegregation of public schools 
and to  take such action as was necessary 
to  bring about end of racial segregation 
"with all deliberate speed", hosliiity to 
racial desegregation would not be justi- 
fication fo r  not requiring present non- 
segregated admission of all qualified 
Negro students. U.S.C.A.Const. Amend. 
14. 

4. Schools and Scll,ool DisLricLs *I3 
From point of view of Fourteenth 

Amendment, members of school board 
and superintendent of schools stood as 
agents of state, and their good faith 
would not constitute legal excuse for de- 
lay in  implementing plan for  desegregat- 
ing public schools where actions of other 
state officials were responsible for con- 
ditions alleged by such school officials 
to make prompt effectuation of deseg- 
regation plan impossible and i t  was 
conceded that  difficulties could be 
brought under coi~trol by state action 
U.S.C.A.Const. Amend. 14. 
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5. States -4.11 of constitution. U.S.C.A.Const. art. 6 ;  
Preservation of public peace is  Amend. 14. 

desirable, but laws or ordinances which 11. Slates W4.l 
deny rights created or protected by  fed- No state legislator o r  executive or 
era1 constitution cannot be justiiied a s  judicial omcer can war against federal 
measures necessary to preservation of constitution without violating his under- 
public peace. taking to support constitution. U.S.C. 
6. Constitutional Law -2SO A.Const. art. 6 ;  Amend. 14. 

Law and order were not to  be  pre- 12. st~tzts ~4.11 
served a t  expeilse of constitutional Governor of stale has no povjer to  
right of children not to be discriminated nullify federal court order. U.S.C.A. 
against in public school admission on Const. art. 6 ;  Amend. 14. 
grounds of race or color. U.S.C.A. Cons Law -220 
Const. Amend. 14; Const.Ark. Amend. Responsibility for  public education 
44 ;  Ark.Stats. § §  6-801 to 6-824, 80- is primarily concern of states, but such 
1519 to 80-1525. responsibility must be exercised con- 

7. ConstituUonaP Law @209,213 sistently with federal constitutional re- 
prohibitions of Fourteenth ~ ~ ~ ~ d -  quirements, as they apply to state action. 

merit extend to all actions of state deny- U.S.C.A.Const. art. 6 ;  Amend. 14. 

ing equal protection of the laws, what- 14. Constitutional Law -220 
ever state agency takes the action or State support of racially-segregated 
n~hatever the guise in which i t  is taken. schools through any arrangement, man- 
U.S.C.A.Const. art. 6 ;  Amend. 14. agement, funds, o r  property cannot be 

squared with Fourteenth Amendment's 
8. Constitutional Law -220 command that no state shall deny to any 

Constitutional right of children not 
within its jurisdiction equal pro- 

to be discriminated agaillst in public tection of U.S,C,A,Const, Amend, 
school admission on grounds of r t ce  or 14, 
color can neither be nullified openly 
and directly by state legislators or state 15. Constitutional Law -274 

executive or judicial oilieers, nor nulli- Right of students not to  be segre- 
fie6 indirectiy by them through evasive gated On racial grounds in  public schools 

for segregation, whether at- is SO fundamental and pervasive tha t  it 
tempted ingeniously or ingenuously. U. is  "braced in collcept of due process 
S.C.A.Const. Amend. 14. of law. U.S.C.A.Const. Amend. 14. 

9. Stakes -4.8 --a 

The federal judiciary is supreme in 3 

exposition of law of constitution, which Mr. Richard C. Butler, Little Rock, 
is the supreme law of the land, and Su- Ark., for  petitioners. 
prcme Court's i ~ l ~ ~ p r e t a t i o n  of Four- Mr. Thurgood Rfarshall, New York 
teenth Amendmellt is part  of supreme City, for respondents. 
lav' of land' U'S'C'A'COnst' art' 6; Mr. J, Lee Ranlrin, Sol. Gen,, wash- 
Amend. 14. ington, D. C., as amicus curiae by in- 
10. States -4.Z vitation of the Court. 

Federal Supreme Court's dccisioll 4 

that  enforced racial segregation of pub- Opinion of the Court by The CHIEF 
lie schools of state was an unconstitu- JUSTICE, Mr. Just,ice BLACK, Mr. Jus- 
tioxla1 denial of equal protection of laws tice FRANKFURTER, Mr. Justice 
was binding upon governor and legis- DOUGLAS, Mr. Justice BURTON, Mr. 
lature of state;  and they had duty to Justice CLARK, NIr. Justice HARLAN, 
obey federal court orders resting on Su- Mr. Justice BIZENPITAN, and Mr. Jus- 
preme Court's considered interpretation tice WHITTAKER. 
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i l j  As this case reaches us i t  raises sas, 163 F.Supp. 13. The District Court 
questions of the highest importance to had granted the application of the peti- 
the maintenance of our federal system tioilers, the Little Rock School Board and 
of government. It necessarily involves School Superintendent, to suspend for  
a claim by the Governor and Legislature two and one-half years the operation of 
of a State that  there is no duty on state the School Board's court-approved de- 
officials to obey federal court orders rest- segregation program. Pn order that tha 
ing on this Court's considered interprets- School Board 
tion of the United States Constitution. 
Specifically i t  involves actions by the 
Governor and Legislature of Arkansas 
upon the premise that they are  not hound 
by our holding in Brown v. Board of Edu- 
cation, 347 U.S. 483, 74 S.Ct. 686, 98 
L.Ed. 873. That holding was that the 
Fourteenth Amendment forbids States 
to use their governulental powers to 
bar children on racial grounds from 
attellding schools where there is state 
participation through any arrangement, 
management, funds or property. Pie are 
urgcd to uphold a suspension of the Little 
Rock School Board's plan to do away with 
segregated public schools in Little Rock 
until state laws and efforts to upset and 
~ ~ u l l i f y  our holding in Brown v. Board of 
Education have been further challenged 
and tested in  the courts. We reject these 

The case was argued before us on 
September 11, 1968. On the following 
day we uuanimousiy affiraed the judg- 
ment of the Court of h l~peals  for the 
Eighth Circuit, 257 F.2d 33, which had 
reversed a judgment of the District 
Court for the Eastern District of Arkan- 

* The following was tho Court's per cur<anz 
opinion, 78 S.Ct 1399: 

Tlic Canrt, having fully deliborntcd up- 
on tho oral srgnments had on August 28, 
19S5, os supplemented by tile arGumeuts 
presented on September 11, 1953, and all 
t l ~  briefs on file. is unanimousiy of the 
opinion that  tho judgment of the Court 
of Appeals for the Eighth Circuit of Au- 
gust 18, 1958, must be a5rmed. I n  view 
of tile imminent commencoment of the 
nem seliool year a t  the Central High 
Scliool of Littlo Rock, Arkansas, we doem 
it important to make piomlit iinnauneo- 
meut of our  judgnlont affirming tho Gourt 
of Appeals. %'he expression of tlio vie\qs 
supnarting our judgmont will be tirepared 
and announced in due course. 

I t  is  aeeordingly ordered tlint the jiidg- 
mont of tile Court of Appcnls ior ihe 

6 
might know, without doubt, 

its duty in this regard hefore the open- 
ing of school, which had been set for  the 
following Monday, September 15, 1958, 
we immediately issued the judgment, re- 
serving the expression of our supporting 
views lo  a later date.* This opinion of 
all of the members of the Court embodies 
those views. 

The following are  the facts and circum- 
stances so f a r  a s  necessary to show how 
the legal questions are  presented. 

On May 17, 1954, this Court decided 
that enforced racial segregation in  the 
public schools of a State is a denial of 
tlie equal protection of the laws enjoined 
by the Fodrteenth Amendment. Brawn 
V. Board of Educatioi~, 

* " 
347 U.S. 483,74 

S.Ct. 666. The Court postponed, pending 
further argument, formulation of a de- 
cree to effectuate this decision. That de- 
cree was rendered May 31, 1955. Brown 
v. Board cf Education, 349 U.S. 294,75 S. 
Ct. 753, 756. In  the formulation of that 
decree the Court recognized that good 

Eiglitli Circuit, dntod A ~ ~ g i l s t  18, 1958, 
i -e~r~rs ing the jiidglnent of the District 
Court for  tho I3astein District of Arlran- 
sas, dated June 20, 1958. be affirmed, and 
that  tile judgments of tho District Court 
for  the Eastern District of Arkansas, 
dated August 28, 1956, and Sei~tcrnber 3, 
1957, enforcing the Scl~ool Xonr3's plan 
for  dosegregation in compliance with tlie 
dccision of this Court in Brown r. Uanrd 
of Education, 347 T1.S. 483, 74 S.Ct. 686, 
98  LI.Ed. 873; 849 U.S. 294, 75 S.Ct. 
753, 99 L.Ed. 1083, be roiustated. It 
follams that  tho order of tile Court of 
Appeals dated August 21, 1958, staying 
it- own mandate i8 of no further efieet. 

Tlie jud-ment of thie Court shall be of- 
foctive immediately, and shall be eommuni- 
cated forthwith to the District Court i o r  

the Enstern District of Arkansas. 
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faith compliance with the principles de- 
clared in Brown might in some situations 
"call for  elimination of a variety of ob- 
stacles in making the transition to school 
systems operated in accordance with the 
constitutional principles set forth in  our 
May 17,1954, decision." The Court went 
on to state: 

"Courts of equity may properly 
take into account the  public interest 
in the elimination of such obstacles 
in a systematic and effective manner. 
But i t  should go without saying that 
the vitality of these constitutional 
principles cannot be allowed to yield 
simply because of disagreement with 
th,\,,. 

"While giving weight to these 
public and private consideratioils, 
the courts will require that  the de- 
fendants make a prompt and reason- 
ahle start toward full compliance 
with our May 17, 1954, ruling. Once 
such a start  has been made, the 
courts may find tha t  additional time 
is  necessary to carry out the ruling 
in an effective manner. The burden 
rests upon the defendants to estab- 
lish that such time is  necessary in 
the public interest and is  consistent 
with good faith compliance a t  the 
earliest practicable date. To that end, 
the courts may consider problems 
related to administration, arising 
from the physical condition of the 
school plant, the school transporta- 
tion system, personnel, revision of 
school districts and attendance areas 
into compact units to  achieve a sys- 
tem of determining admission to the 
public schools on a nonracial basis, 
and revision of local laws and regu- 
lations which may be necessary in  
solving the foregoing problems." 
349 U.S. a t  pages 300-301, 75 S.Ct. 
a t  page 756. 

7 
[2,31 Under such circumstances, the , District Courts were directed to require 

"a nromut and reasonable s tar t  toward - 
full compliance," and to take such action 
a s  was necessary to bring about the end 

of racial segregation in the pnblic schools 
"with all deliberate speed!' Ibid. Of 
course, in many locations, obedience to 
the duty of desegregation would require 
the immediate general admission of 
Negro children, otherwise qualified as 
students f o r  their appropriate classes, 
a t  particular schools. On the other hand, 
a District Court, af ter  analysis of the 
relevant factors (which, of course, ex- 
cludes bostility to racial desegregation), 
might conclude that justification existed 
for not requiring the present nonsegre- 
gated admission of all qualified Negro 
children. I n  such circumstances, how- 
ever, the Court should scrutinize the 
program of the school authorities to make 
~ ~ 

sure that they had developed arrange- 
me~its poirtted toward the earliest pmeti- 
cable completion of desegregation, and 
had taken appropriate steps to put their 
program into effective operation. It was 
made plain that delay in any guise in 
order to deny the constitutional rights 
of Negro children could not be counte- 
nanced, and that only a prompt start, dili- 
gently and earnest,ly pursued, to elimi- 
nate racial segregation from the public 
schools could constitute good faith com- 
pliance. State authorities were thus 
duty bound to devote every effort toward 
initiating desegregation and bringing 
about the elimiriat,ion of racial discrimi- 
nation in the public school system. 

On May 20, 1964, three days after the 
first Brown opinion, the Little Rock Dis- 
trict School Board adopted, and on &fay 
23, 1954, made public, a statement of 
policy entitled "Supreme Court Decision 
-Segregation in Public Schools." In  
this statement the Board recognized that 

"It is our responsibility to c ~ m p l y  
with Federal Constitutional Require- 
ments and we intend to  do so when 
the Supreme Court of the C'nited 
States outlines the method to be fol- 
lowed." 

8 
Thereafter the Board undertook stud- 

ies of the administrative problems con- 
fronting the transition to a desegregated 
public school system a t  Little Rock. It 
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iustructed the Superintcndent of Schools SO-15i9 to 80-1524. Pursuant to  th is  
to prepare a plan for  desegregation, and s ta te  constitutional command, a law re- 
approved such a plan on May 24, 1955, lieving school children from compulsory 
seven days before the second Brown opin- attendance a t  racially mixed schools, Ark. 
ion. The plan provided for  desegrega- Stats. $ 80-1525, and a law establishing 
tion a t  the senior high school level a Sta te  Sovereignty Commission, Ark. 
(grades 10 through 12) as the first stage. Stats.  $3 6-801 to  6-824, were enacted 
Desegregation a t  the junior high and by the General Assembly in Februai-y 
elementary levels was to follow. It was 1957. 
contemplated tha t  desegregation a t  the 
high school level would commence in  the 
fall of 1957, and the expectation was 
that  complete desegregation of the school 
systeln would be accomplished by 1963. 
Following the adoption of this plan, the 
Superintendent of Schools discussed i t  
with a large number of citizen groups 
in the  city. As a result of these discus- 
sions, the Board reached the coi~clusion 
that  "a large majority of the residents" 
of Little Rock were of "the belief * * 
tllat the  Plan, although objectionable in  
principle," from the point of view of 
those sipporting segregated schools, 
"was still the best for  the interests of 
all pupils in the  District." 

Upon challenge by a group of Negro 
plaintiffs desiring more rapid compie- 
tion of the desegregation process, the 
District Court upheld the School Board's 
plan, Aaron v. Cooper, 143 F.Supp. 855. 
The Court of Appeals affirmed, 8 Cir., 
243 F.2d 361. Review of that  judgment 
was not sought here. 

While the School Board was thus go- 
ing forward with its preparation io r  
desegregating the Little Rock school sys- 
tem, other state authorities, in  contrast, 
were actively pursuing a program de- 
signed to perpetuate in Arkansas the 
system of racial segregation which this 
Court had held violated the Fourteenth 
Amendment. Fi rs t  came, in November 
1956, an amendment to the State Con- 
stitution flatly commandine the  Arkansas 

The  School Board and the Superintend- 
ent of Schools nevertheless continued 
with preparations to  carry out the first 
stage of the desegregation program. 
Nine Negro children were scheduled fo r  
admission in September 1957 to Central 
High School, which has more than two 
thousand students. Various adminislra- 
tive measures, designed to assure the 
smooth transition of this first stage of 
desegregation, were undertaken. 

On September 2, 1957, the day before 
these Negro studel~ts were to enter Cen- 
tral Righ, the school authorities were 
met with drastic opposing actiou on the 
part of the Goveriior of Arkansas who 
dispatched units of the  Arkansas Na- 
tional Guard to the Central High School 
grounds, and placed the school "off lim- 
i t s ~ ~  to  colored students. As found by 
the District Court in subsequent pro- 
ceedings, the Governor's action had not 
heen requested by the school authorities, 
and was entirely unheralded. The firld- 
ings were these: 

"Up to this time [September 21, 
no crowds had gathered about Cen- 
t ra l  Righ School and no acts of vio- 
lence or threats of violence in con- 
nection with the carrying out of the 
plan had occurred. Nevertheless, 
out of an abundance of caution, the 
school authorities had frequently 
conferred with the Mayor and Chief 
of Police of Little Rock about tak- 
inn aunronriate - - .. . 

General Assembly to o p ~ o s e  "in every 10 

Constitutional manner the Un-constitu- steps by the Little 
t innal  Rock police to prevent any possible 
" . - . . -. - 

II disturbances or acts of violence in - .-. 
desegregation decisions of May 17, connection with the  attendance of 

1954 and May 31, 1955 of the United the 9 colored students a t  Central 
States Supreme Court," Ark.Const. High School. The Mayor considered 
Amend. 44, and, through the initiative, that the Little Rock police force 
a pupil assignment law, A ~ k S t a t s .  $5 could adequately cope with any in- 
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cidents which might arise a t  the 
opening of school. The Mayor, the 
Chief of Police, and the  school au- 
thorities made no request lo  the 
Governor or any representative of 
his for State assistance in maintain- 
ing peace and order a t  Central High 
School. Neither the Governor nor 
any other official of the State gov- 
ernment consnlted with the  Little 
Rock authorities about whether the 
Little Rock police were prepared to 
cope with any incidents which might 
arise a t  the school, about any need 
for State assistance in  maintaining 
peace and order, or about stationing 
the Arkansas National Guard a t  
Central High School!' Aaron v. 
Cooper, 156 F.Supp. 220, 225. 

The Board's petition fo r  postponement 
in this proceeding states: "The effect 
of that action [of the Governor] was to  
harden the core of opposition to the 
f Ian and cause many persons who there- 
tofore had reluctantly accepted the  Plan 
to believe that  there was some Dower 
in the State of Arkansas which, when 
exerted, could llullify the  Federal l a v ~  
alyd permit disobedience of the decree of 
this [District] Court, and from that 
date hostility to the Plan was increased 
and criticism of the officials of the 
[School] District has become more bitter 
and unrestrained." The Governor's ac- 
tion caused the School Board to reqilest 
the Negro students on September 2 not 
to attend the high school "until thr,legal 
dilemma vras solved." The next day, 
September 3, 1957, t h e  Board petitioned 
the District Court for  instructions, and 
the court, after a hearing, found that the 
Board's 

11 
request of the Negro students 

to stay away from the high school had 
heen made because of the  stationing of 
the military guards by the  state author- 
ities. The court determined that this 
was not a reason fo r  departing from the 
approved plan, and ordered the School 
Board and Superintendent to proceed 
with it. 

On the morning of the  next day, Sep- 
tember 4, 1957, the Negro children at- 
tempted to enter the high school but, a s  
the District Court later found, units of 
the Arkansas National Guard "acting 
pursuant to the  Governor's order, stood 
shoulder to  shoulder a t  the school 
grounds and thereby forcibly prevented 
the 9 Negro students * li * from 
entering," as they continued to do every 
school day during the following three 
weeks. 156 F.Supp. a t  page 225. 

That same day, September 4,1957, the 
United States Attorney for the Eastern 
District of Arkansas was requested by 
the District Court to  beginan immediate 
investigation in  order t o  fix responsibil- 
ity for the interference with the orderly 
implementation of the District Court's 
direction to carry out the desegregation 
program. Three days later, September 
7, the District Court denied a petition of 
the School Board and the Superintend- 
ent of Schools for  an order tempo- 
rarily suspending continuance of the 
program. 

Upon completion of the  United States 
Attorney's investigation, he and the At- 
torney General of the United States, a t  
the District Court's request, entered the  
proceedings and filed a petition on behalf 
of the United States, as amicus curiae, 
to  enjoin the Governor of Arkansas and 
officers of the Aricansas National Guard 
from further attempts to  prevent ohedi- 
eiice to the court's order. After hearings 
on the petition, the District Court fonnd 
that the School Board's plan had been 
obstructed by the Governor through the 
use of National Guard troops, and grant- 
ed a preliininary injunction on September 

12 
20, 1957, enjoining the Governor and the 
officers of the Guard from preventing the 
attendance of Negro children a t  Central 
High School, and from otherwise ob- 
structing or interfering with the orders 
of the court in connection with the plan. 
156 F.Supp. 220, affirmed, Faubus v. 
united States, 8 Cir., 254 F.2d 797. The 
National Guard was then withdrawn 
from the school. 

358 U.S. 
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~ h f  next school day was Moiiday, Sep- there were "repeated incidents of more or 
tember 23,1957. The Negro children en- less serious violence directed against the 
tered the high school that morning under Negro students and their property" ; 
the protection of the Little Rock Police tha t  there was "tension and unrest 
Department and members of the  Arkan- among the administrators, the 
sas State Police. ~ u t  the oEcers caused c!ass..room teachfrs, the and the 
the children be removed from the latters' parents, which inevitably had an 
school during the morning because they adverse upoll the edllcationai pro- 
had difiiculty controlling a large and gram3, ; that a school was threat- 
demonstrating crowd which had gathered ened with violence; that a "serious finall- 
a t  the high school. 163 F.Supp. a t  Page eiaf burden" had been cast on the 

16. On September 25, the School District; that  the education of the 
President of the United States dispatch- students had suffered oand under ilx- 

ed federal troops to Central High School isting conditions will continue to sofiern; 
and admission of the Negro students to that the ~~~~d would colltinue to  need 
the school was thereby effected. Regular assistance or its eqnivaleny ; 
army troops continued a t  the high school that the local police del,artment 
until November 27, 1957. They were not be able yo detail enough mcll to 
then replaced by federalized National afford the necessary  protection^^; and 
Guardsmen who remained throughout the that was ctintole+able,m 163 
balance of the school year. Eight of the F,Supp,, at pages 20-25, 
Negro students remained in attendance 
a t  the school throughout the school Year. Tine District Court's judgment was 

we now to the aspect of the pro- dated June 20,1958. The Negro respond- 
ceedings presently before us. On Febru- ents appealed to the Court of Appeals for 
arg  20, 1958, the School Board and the the Eighth Circuit and also sought there 
Superintendent of Schools filed a petition a stay of the District Court's judgment. 
in the District Court secliiilg a postpone- At  the same time they filed a petition for 
merit of their program f o r  desegregation. certiorari in this Court asking ns to re- 
Their positinn in  essence was that  be- view the District Court's judgment with- 
cause of extreme public hostility, which out awaiting the disposition of their ap- 
they stated had been engendered largely peal to the Court of Appeals, or of their 
by the official attitudes and actions of the petition to that court for a stay. That 
Governor and the Legislaiure, the main- we declined to do. 357 U.S. 566, 78 S.Ct. 
tenance of a sound educational program 1189, 2 L.Ed.2d 1544. The Court of Ap- 
a t  Central High Schoo!, with the Negro peals did not act on the petition for a stay 
st,udeiits in attendance, would be impos- bu t  on August 18, 1958, after convening 
sihle. The Board therefore proposed thot in special session on August 4 and bear- 
the Negro students already admitted to ing the appeal, reversed the District, 
the school be withdrawn Court, 257 F.2d 33. On August 21, 1953, 

13 the  Court of Appeals stayed i ts  mandate 
and sent to seg- 14 

regated schools, and that ail further steps to permit the School Board to  petition 
to carry out the Boasd's desegregation this  Court for certiorari. Pending the 
program be postponed for  a period later filing of the School Board's petilion for 
suggested by the Board to be two and certiorari, the Negro respondents, on Au- 
one-half years. gust  27, 1958, applied to Mr. Justice 

After a hearing the District Court Whittalrer, as Circuit Justice for the 
granted the relief requested by the Eighth Circuit, to stay the order of the 
Board. Among other things the court Court of Zippeals withholding its own 
found that the past year a t  Central High mandate and also to stay the District 
School had been attended by conditions Court's judgment. In view of the nature 
of '"chaos, bedlam and turmoil"; that of the n~otions, he referred them to the 

i 
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entire Court. Recognizing the vital im- 
portance of a decision of the issues in 
time to permit arrangements to be made 
for the 1958-1959 school year, see Aaron 
v. Cooper, 357 U.S. 566, 567, 78 S.Ct. 
1189, 1190, we convened in Special Term 
on A ~ g u s t  28, 1958, and heard oral argu- 
ment oil the respondent's motions, and 
also argument of the Solicitor General 
who, by invitation, appeared for the 
United States as amicus curiae, and as- 
serted that the Court of Appeals' judg- 
ment was clearly correct on the merits, 
and urged that we vacate i t s  stay forth- 
with. Finding that respondents' applica- 
tion necessarily involved consideration of 
the merits of the litigation, we entered 
an order which deferred decision upon 
the motions pending the disposition of 
the School Board's pe!;it,ion for  certiorari, 
and fixed September 8, 1958, as the day 
on or before which such petition might be 
filed, aiid September 11, 1958, for  oral 
argument upon the petition. The peti- 
tion for certiorari, duly filed, was granted 
in open Court on September 11, 1953, 
356 U.S. 29, 78 S.Ct. 1398, and further 
arguments were had, the Solicitor Gen- 
eral again urging the correctness of the 
judgment of the Coilrt of Appeals. On 
September 12, 1958, as already men- 
tioned, we unanimously affirmed the 
judgment of the Court of Appeals in the 
per cur'iarn opinion set forth in the mar- 
gin a t  the outset of this opinion. 

In affirming the judgment of the Court 
of Appeals which reversed the District 
Court we have accepted without reserva- 
tion the position of the School Board, the 

15 
Superintendent of Schools, and their 
coiinsel that they displayed entire good 
faith in the conduct of these proceedings 
and in dealing with the unfortunate and 
distressing sequence of events which has 
been outlined. We likewise have ac- 
cepted the findings of the District Court 
as to the coi~ditions a t  Central High 
School during the 1957-1958 school year, 
and also the findings that  the educational 
progress of all the students, white and 
colored, of that school has suffered and 
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will continue to suffer if ihe conditions 
which prevailed last year are nermitted 
to continue. 

The significance of thcse findings, how- 
ever, is to be considered in light of the 
fact, indisputably revealed by the record 
before us, t h a t  the conditions they depict 
are directly traceable to the actions of 
legislators and executive officials of the 
State of Arkansas, taken in their official 
capacities, which reflect their own deter- 
mination to resist this Court's decision 
in the Brown case and which have 
brought about violent resistance to that 
decision in Arkansas. In its petition for  
certiorari filed in this Court, the School 
Board itself describes the situation in  
this language : "The legislative, execu- 
tive, and judicial departments of the 
state government opposed the desegre- 
gation of Little Rock schools by enacting 
laws, calling out troops, making state- 
ments villifying federal law and federal 
courts, and failing to utilize state law 
enforcement agencies and judicial proc- 
esses to maintain public peace." 

[41 One may well sympathize with 
the position of the Board in the face of 
the frustrating conditioi~s which have 
eonfronted it, but, regardless of the 
Board's good faith, the actioris of the 
other state agencies responsible for those 
conditions compel us to  reject the Board's 
legal position. E-iad Central Zigh School 
been under the direct management of the 
State itself, i t  could hardly he suggested 

16 
that those immediately in charge of the 
school should be heard to assert their 
own good faith a s  a legal excuse for  delay 
in implementing the constitutional rights 
of these respondents, when vindication of 
those rights was rendered difficult or 
impossible by the actions of other state 
oflicials. The situation here is in no 
different posture because the members 
of the School Board and the Superintend- 
ent of Schools are local officials; from 
the point of view of the Fourteenth 
Amendment, they stand in this litigation 
a s  the agents of the State. 

l- 
! 558 U.S. 18 
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[5,6] The constitutional rights of 339, 347, 25 L.Ed. 676. Thus the pro- 
resgondel~ts are  not to be sacrificed or hibitions of the Fourteenth Amendment 
yielded to the violence and disorder which extend to all action of the State denying 
have followed upon the actions of the equal protection of the laws; whatever 
Governor and Legislature. As this the agency of the State taking the ac- 
Court said some 41 years ago in a unan- tion, see virginia v. ~ i ~ ~ ~ ,  100 U.S. 313, 
imous opinion in a case involving another 25 L,Ed, 667; corn, of penllsylvania v, 
aspect of racial segregation: "It is urged Board of Directors of City Trusts of 
that  this proposed segregation will pro- philadelphia, 353 U,S, 230, 77 3 , ~ ~ .  aOF, 
mote the public peace by preventing race 1 L.Ed.2d 792; shelley v, Kraemer, 334 
conflicts. Desirable as this is, and im- U,S, 68 S,Ct, 836, 92 1161; or 
portant as is the preservation of the whatever the in which it is taken, 
public peace, this aim cannot he aceom- see ~~~~i~~~~~ v, plummer, cir , ,  240 
plished by laws or ordinances which deny ~ . ~ d  922; Department of Conservation 
rights created or protected by the  fed- and ~~~~l~~~~~~ v, Tate, Cir., 231 ~ , ~ d  
era1 Constitution." Buchanan v. Warley, 615. In short, the constitutional rights 
245 U.S. 60, 81, 38 S.Ct. 16,720, 62 L.Ed. children not to be discriminated 
149. Thus law and order are not here against in school admission on grounds 
to be preserved depriving the Negro or color declared by this court  
children of their constitutional rights. in the Brown case neither he nulli- 
The record before us clearly establishes fied openly and directly by state 
that  the growth of the Board's difficulties lators or state executive or judicial ofi- 
to a magnitude beyond its unaided pow- cers, nor nullified indirectly by them 
er to is the product of state through evasive schemes for segregation 
action. Those difficulties, as counsel for whether attempted or in- 
the Board forthrightly conceded on the ge,oousiy!~ Smith v. Texas, 311 U . ~ .  
oral argument in this Court, can also be 128, 132, S . ~ t .  164, 166, 85 ~ , ~ d ,  84, 
brought under control by state action. 

19,101 What has been said, in the 
[ I ,  81 The controlling legal principles 

are plain, The command of the Four- light of the facts developed, is enough 

teenth Amendment is that no "Slate" to dispose of the case. However., we 
should answer the premise of the actioils shall deny to any person within its juris- 
of the Governor and Legislatiire that diction the equal protection of the laws. 
they are not bound by our holding in "A State acts by its legislative, its ex- 
the Brown case. It is necessary only to ecutive, or its judicial authorities. It 
recall some basic constitutional proposi- can act in no 
tions wl~ich are settled doctrine. 17 

other way. The constitu- 18 

tianal provision, therefore, must mean Article VI of the Constitution makes 
that no agency of the state, or of the the Coi~stitution the "supreme Law of 
officers or agents by whom its powers the Land." I n  1803, Chief Justice Map- 
are exerted, shall deny to any person shall, speaking for a unanimous Court, 
within its jurisdiction the equal protec- referring to the Coi~stitutiou as  "the 
tion of the laws. Whoever, by virtue fui~damental and paramount law of the 

of position under a State go"- nation," declared i n  the notable case of 
ernment +6 x + denies or takes away Marbury v. Madison, 1 Cranch 137, 177, 
the equal protection of the laws, violates 2 L.Ed. 60, that "It is emphatically the 
the constitutional inhibition; and as  he province and duty of the judicial de- 
acts in the name and for the State, and partment to say what the  law is." This 
is clothed with the State's power, his act decision declared the basic principle that 
is that of the State. This must he so, the federal judiciary is supreme in the 
o r  the constitutional prohibition has no exposition of the law of the Constitution, 
meaning." Ex parte Virginia, 100 U.S. and that principle has ever since been 

78 S.Ct.-SO 



respected by this Court and the Country 
a s  a permanent and indispensable feature 
of our constitutional system. It follows 
that the interpretation of the Fourteenth 
Amendment enunciated by this Court in 
the Brown case is  the  supreme law of 
the land, and Art. VI of the Constitu- 
tion makes i t  of binding effect on the 
States "any Thing in  the Conslitutiou or 
Laws of any State to the  Contrary not- 
withstanding." Every state legislator 
and executive and judicial officer is sol- 
emnly committed by oath taken pursuant 
to  Art. VI, 73 "to support this Consti- 
tution." Chief Justice Taney, speaking 
for  a unanimous Court in 1859, said tha t  
this requirement refiected the framers' 
"anxiety to preserve i t  [the Constitu- 
tion] in full force, in all its powers, and 
to  guard against resistance to or evasion 
of its authority, on the par t  of a State. * * .x. ,, Ableman v. Booth, 21 How. 
506, 524, 16 L.Ed. 169. 

111,121 No state legislator or exec- 
utive or judicial oficer can war against 
the Constitution without violating his 
undertaking to support it. Chief Justice 
Marshall spoke fo r  a unanimous Coiirt 
in saying that: "If the legislatures of 
the several states may, a t  will, annul 
the judgments of the courts of the United 
States, and destroy the  rights acquired 
under those judgments, the constilu- 
tion itself becomes a solenln mockery 
x s- +tn . United States v. Peters, 5 
Cranch 115, 136, 3 L.Gd. 53. A Gov- 
ernor who asserts a 

19 
power to  nullify a 

federal court order is similarly restrain- 
ed. If he had such power, said Chief 
Justice Hughes, in 1932, also FoF a unani- 
mous Court, "it is manifest that the  fiat 
of a state Governor, and not the Consti- 
tution of the United States, would be 
the supreme law of the  land; that  the  
restrictions of the Federal Constitution 
upon the exercise of state power would 
be but impotent phrases * " *!' Ster- 
ling v. Constantin, 287 U.S. 378, 397- 
398, 55 S.Ct. 190, 195, 77 &.Ed. 375. 
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113-151 It is, of course, quite true 
that the  responsibility for public educa- 
tion is primarily the concern of the 
States, but i t  is eqiially true that  such 
responsibilities, like all other state ac- 
tivity, must be exercised consistently 
with federal constitutional requirements 
as they apply to  state action. The Con- 
stitution created a government dedicated 
to  equal justice under law. The Four- 
teenth Amendment embodied and empha- 
sized that  ideal. State support of seg- 
regated schools through any arrange- 
ment, management, funds, o r  properly 
cannot be squared with the Amendment's 
conlmand t h a t  no State shall deny to 
any person within i ts  jurisdiction the 
equal protection of the laws. The right 
of a student not to be segregated on ra- 
cial grounds i n  schools so maintained is 
indeed so fundamental and pervasive that 
i t  is embraced in the collcept of due 
process of law. Bolling v. Sharpe, 347 
U.S. 497,74 S.Ct. 693,98 L.Ed. 834. The 
basic decision in  Brown was unanimously 
reached by this  Court only after the case 
had been briefed and twice argued and 
the issues had been given the most seri- 
ous consideration. Since the first. Brown 
opinion three new Justices have coine to 
the Court. They are a t  onc with the 
Justices still on the Court who partici- 
pated in  t h a t  basic decision as l o  its 
correctness, and that decision is now 
unanimously reaffirmed. The principles 
announced in  tha t  decision and the obedi- 
ence of the States to them, according to 
the command of the Constitution, 

20 
are in- 

dispensable f o r  the protection of the 
freedoms guaranteed by our fundamental 
charter for all of us. Our constitutional 
ideal of equal justice under law is thus 
made a living truth. 

Concurring opinion of Mr. Justice 
FRANKFURTER. 

While unreservedly participating with 
my brethren in  our joint opinion, I deem 
it appropriate also to deal individual2y 
with the great issue here a t  stake. 
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of local circumstances, had been approved vJhich might arise 
by the United States District Court in  about any need for s 
Arkansas as satisfying the requirements in maintainine near? 

W".."".. AV" & .-upw. --", ---. 
Board had embarked on an educational .. . . 
effort "to obtain pilblic acceptance of i ts  All this was I-. 

tion of the stat plan." Thus the process of the communi- , , . 

acceptance 'of the right of colored chil- the constitutionat righ 

dren to the equal protection of the laws dren qualified ' 
guaranteed by the Constitution, Amend. is ynaff 

those-in control of the government of Rock Sehool 

Arkansas was thus described by the Dis- char" Its constltntlona 

trict Court, and these findings of fact The use of force to  further obedience 
have not been controverted: to law is in any event a last resort and 

threats of violcnce in con~iection the State was used not 

with the carrying out of the plan a s  an instrument fox 

had occurred. Nevertheless, out of The State of i' ' 

a n  abundance of caution, the school ble for disabling one 
22 

authorities had of i ts  subordinat1 
21 . , . -  .,,. - . " .  . -  . 
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By working together, by sharing in  a to the Governor or any representa- 
common men of different minds tive of his for  State assistance in  
and tempers, even if they do not reach maintainillg peace and order a t  
agreement, acquire understanding and IIigh Neither the 

thereby tolerance of their  differences. Governor nor any  other official of 

This process was under way in  Little the State government consulted with 
the Little Rock authorities about 

Rock. The detailed plan formulated by whether the Little Rock 
the Little Roclc School Board, in the light nron,mrl +" ,nna rrr;+~, any incidents 

a t  the school, 
tate assistance 

- ~ ~ - - ~ . ~ ~  - - ~  _ , .~ - .  and order, or 
of this Court's decree in Brown v. Board about stationing the nrkansas 
of Education, 349 U.S. 294, 75 S.Ct. 753, tional ~~~~d at central ~ i ~ h  
99 L.Ed. 1083. The Little Rock School ~ , h n n l ~ ~  i ~ f i  F qlrnn 7on 7 7 ~  

lisrupted by the introduc- 
e militia and by other ob- 

ty,s accommodation to new demands of strucuve measures taken by the  State. 

law unon it. the develonment of habits of The illegality of these interferences with 
t of Negro chil- 

to enter the Central High 
'ected by whatever action 

or non-action the  Federal Government 14, had peacefully and promisingly be- 
gun, The condition in Little Rock before had seen fit to take. Nor is i t  neutralized 

this urocess was forciblv imnedcd by t3e undoubted good faith of the Little 
~~ ~~- 

rard in endeavoring to  dis- 
. . .  . .  

~1 duty. 

"14. Up to this time, no crowds one not congenial to the spirit of our 
Nation. But the tragic aspect of this had gathered about Central Eigh 

School and no acts of violence or dixu"ptive tactic was that  the powcr of 
to sustain law but 

thwarting law. 
rrkansas is  thus responsi- 

frequently conferred agencies, tne u t t i e  iwcK scnool aoara,  
from peacdully carrying out the Board's with the Mayor and Chief of Police 
and the State's constitutional duty. Ac- of Little Rock about taking appro- 

priate steps by the Little Rock uolice cordingly, while Arkansas is  not a formal 
. . .. 

'ings and a decree 
Insc tne State, i t  is legally 

the  attendance of the 9 colored stu- and morally wefore the Court. 

dents a t  Central High School. The We are  now aslied to hold tha t  the  il- 
Mayor considered that  the Little legal, forcible interference by the State 

arise a t  the opening of school. The consequences in disorder tha t  i t  en- 
Mayor, the Chief of Police, and the trained, should be recognized a s  justifica- 

to  prevent ay{ possible disturbances party in these proceed 

o r  acts of violence in connection with cannot go aga' "' .. . 

, ", , 
Rock police force could adequately o f  Arkansas with the continuance of .- 

.~.. ,*,: '\<a 
cope with any incidents which might what the Constitution commands, and the ii 

school authorities made no request tion for  undoing what the  Board of Edu- 
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cation had formulated, what the District 
Court in 1955 had directed to be carried 
out, and what was in process of obedi- 
ence. No explanation that may be of- 
fered in support of such a request can 
obscure the inescapable meaning that  law 
should bow to  force. To yield to  such a 
claim would be to  enthrone official law- 
lessness and lawlessness if not checked is 
the precursor of anarchy. On the few 
tragic occasions in  the history of the 
Nation, North and South, when law was 
forcibly resisted or systematically evad- 
ed, i t  has signalled the breakdown of 
constitutional processes of government 
on which ultimately rest  the liberties of 
all. Violent resistance to law cannot be 
made a legal reason for  i ts  suspension 
without loosening the fabric of our so- 
ciety. What could this mean but to ac- 
knowledge that  disorder under the aegis 
of a State has moral superiority over the  
law of the Constitution. For  those in 
authority thus to  defy the law of the  land 
is profoundly snbversive not only of our 
constitutional system but of the presup- 
positions of a democratic society. The 
State "must ++ ' * yield to a n  au- 
thority that i s  paramount to  the State!' 
This language of command t o  a State is 
Mr. Justice Holmes's, speaking for  the 
Court that comprised Mr. Justice Van 
Devanter, Mr. Justice McReynolds, Mr. 
Justice Brandeis. Mr. Justice Sutherland. 

23 
Mr. Justice Butler, Rlr. Justice Stone. 
State of Wisconsin v. State of Illinois, 
281 U.S. 179, 197, 50 S.Ct. 266, 267, 74 
L.Ed. 799. 

When defiance of law, judicially pro- 
nounced, was last sought to be justified 
before this Court, views were expressed 
which are now especially relevant. 

"The historic phrase 'a govern- 
ment of laws and not of men' epito- 
mizes the distinguishing character 
of our political society. When 
John Adams put that phrase into 
the Massachusetts Declaration of 
Rights, pt. 1, art. 30, he was not in- 
dulging in a rhetorical flourish. He 
was expressing the aim of those 

who, with him, framed the Declara- 
tion of Independence and founded 
the Republic. 'A government of 
laws and not of men' was the rejec- 
tion in  positive terms of rule by fiat, 
whether by the  fiat of governmental 
or private power. Every act of gov- 
ernment may be challenged by an 
appeal to law, as finally pronounced 
by this Court. Even this Court has 
the last say only for  a time. Being 
composed of fallible men, i t  may err. 
But revision of its errors must be by 
orderly process of law. The Court 
may be asked to reconsider its deci- 
sions, and th i s  has bee11 done suc- 
cessfully again and again through- 
out our hist,ory. Or, what this 
Court has deemed its  duty to decide 
may be changed by legislation, as i t  
often has heen, and, on occasion, by 
co~lstitutional amendment. 

"But from their own experience 
and their deep reading in history, 
the Founders knew that Law alone 
saves a society from being rent by 
internecine strife or ruled by mere 
brute power however disguised. 
'Civilization involves subjection of 
force to reason, and the agency of 
this subjection is  law.' (Pound, The 
Future of Law (1937) 47 Yale L.J. 
1, 1 The coriception of a govern- 
ment by laws dominated the  
thoughts of those who founded this  

24 
Nation and designed its Constitu- 
tion, although they knew a s  well a s  
the belittlers of the conception that  
laws have to  be made, interpreted 
and enforced by men. To that  end, 
they set apart  a body of men, who 
were to be t h e  depositories of law, 
who by their  disciplined training 
and character and by withdrawal 
from the usual temptations of pri- 
vate interest may reasonably be ex- 
pected to be 'as free, impartial, and 
independent a s  the lot of humanity 
will admit'. So strongly were the  
framers of the Constitution bent on 
securing a reign of law that they 
endowed the judicial office with ex- 
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traordinary safeguards and pres- The process of ending unconstitutional 
tige. No one, no matter how ex- exclusion of pupils f rom the common 
alted his public ofice or  how right- school system-"common" meaning 
eous his private motive, can be judge shared alike-solely because of color is 
in his own case. That is what no doubt not an easy, overnight task in a 
courts are for." United States v. few States where a drastic alteration in 
United Mine Workers, 330 U.S. 258, the ways of communities is involved. 
307-309, 67 S.Ct. 677, 703, 91 L.Ed. Deep emotions have, no doubt, been 

stirred. They will not be calmed by 
The duty to ahstain from resistance to letting violence loose-violence and defi- 

"the supreme Law of the Land," U.S. ance employed and encouraged by those 
Const., Art. VI, 5 2, as declared by the upon whom the duty of law observance 
organ of our Government for ascertain- should have the strongest claim-nor by 
ing it, does not require immediate ap- submitting to i t  under whatever guise 
proval of i t  nor does i t  deny the right of employed. Only the constructive use of 
dissent. Criticism need not be stilled. time will achieve what a n  advanced civili- 
hctive obstruction or defiance is barred. zation dema7.S~ and the Constitution con- 
Our kind of society cannot endure if the firms. 
controlling authority of the bdw as  de- F,, c,rying out tho decision that 
rived from the Constitution is not to be color alone cannot bar a child from a 
the tribunal specia11~ charged with the lic school, this Court has recognized the 
duty of ascertaining and declaring what diversity of circumstances in local school 
i s  ',the supreme Law of the I'and." See situations, But is it a reasonable hope 
President Andrew Jackson's Message to that the necessary endeavors for such 
Congress of January 16,1833, 2 Richard- adjustment will he furthered, that I.acial 
son, Messages and Papers of the Presi- frictions will be ameliorated, by a re- 
dents, 610, 623. Particularly is this so versal of the process and interrupting ef- 
where the declaration of what "the su- fective measures toward the necessary 
preme Law" commands on an underlying goal? The progress tha t  has been made 
moral issue is not the dubious pronounce- in respecting the constitutional rights of 
merit of a gravely divided Court but is the N~~~~ cliildren, to the 
the unanimous conclusion of a Iong-ma- graduated plan sanctioned by the two 
tured deliberative process. The Consti- 2s 

tution is not the formulatio~i of the lower courts, would have to be retraced, 
perhaps with even greater dificulty be- 

mere- cause of deference to forcible resistance. 
IY personal views of the members of this ~t would have to be retraced against the 
Court, nor can its authority be reduced seemingly vindicated feeling of those 
to the claim that state officials are its who actively sought to block that 
controlling interpreters. Local customs, ress, there not the strongest reason 
however hardened by time, are not de- for concluding that to to the 
creed in heaven. Habits and feelings B ~ ~ ~ * ~  request, on the basis of the cir. 
they ellgender may be counteracted and cumstances that gave rise to  it, for a sus- 
moderated. Experience attests that such pension of the 
local habits and feelings will yield, grad- plan, would be but the beginning of a 

though this be, to law and educa- series of delays calculated to nullify this 
tion. And educational influences are ex- Court,s adamant decisions in the Brown 
erted not only by explicit teaching. case that the constitution precludes 
They vigorously flow from the fruitful pulsory segregation based on color in 
exercise of the responsibility of those state-supporied schools? 
charged with political oficial power and 
from the almost unconsciously trans- That the responsibility of those who 
forming actualities of living under law. exercise power in a democratic govern- 
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&y Hamilton, individually and on behalf of her stillborn son 

Dr. Warren Scott et al. 

Appeal from DeKalb Circuit Court 
(OJ-06-149) 

PARKER, Jus t i ce .  

Amy Hamilton, i nd iv idua l ly  and on behalf of her  s t i l l b o r n  

son, suedDr. JohnBlakely I s b e l l ,  D r .  S tevenCoul ter ,  D r .  Warren 

Sco t t ,  and t h e  I s b e l l  Medical Group ( " I M G " )  ( D r .  I s b e l l ,  D r .  

Coulter ,  D r .  Sco t t ,  and I M G  a r e  he re ina f t e r  sometimes r e f e r r ed  

t o  c o l l e c t i v e l y  a s  " the  defendants") ,  a s  well  a s  severa l  
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f i c t i t i o u s l y  named defendants ,  c la iming t h a t  t h e i r  neg l igen t  

and wanton a c t s  had wrongfully caused t h e  dea th  of he r  son and 

a l s o  caused he r  t o  s u f f e r  emotional d i s t r e s s .  The DeKalb 

C i r c u i t  Court en te red  a s u m a r y  judgment i n  favor  of t h e  

defendants ,  holding t h a t  a wrongful-death a c t i o n  could not  be 

maintained f o r  t h e  d e a t h  of an unborn c h i l d  who d i e d  be fo re  he 

was v i a b l e .  The t r i a l  c o u r t  a l s o  h e l d  t h a t  Hamilton was not  i n  

t h e  "zone of danger" and, thus ,  could not  recover  damages f o r  

emotional d i s t r e s s .  We r e v e r s e  i n  p a r t ,  a f f i r m  i n  p a r t ,  and 

remand. 

Fac ts  and Procedural - ~ His to ry  

A.  Hamilton's pregnancy and medical c a r e  

InDecember2004, Hamilton, pregnant  w i t h h e r  s e c o n d c h i l d ,  

sought p r e n a t a l  c a r e  from I M G ,  which had provided Hamilton with 

p r e n a t a l  ca re  during h e r  f i r s t  pregnancy. On Monday, January 

10, 2005, Hamilton con tac ted  IMG;  she  expla ined  t h a t  she and he r  

seven-year-old son had a r a s h  t h a t  she be l i eved  might be " f i f t h  

d i s e a s e , "  an in fec t ioncausedbyhomanparvov i rusB19 .  Thenext 

day, January 11, 2005, Hamilton had blood drawn a t  I M G  and was 

t o l d  t h a t  she would be n o t i f i e d  of t h e  r e s u l t s .  On Friday, 

January 1 4 ,  2005, an I M G  employee t o l d  Hamilton over t h e  

te lephone  t h a t  Hamilton "had been exposed t o  f i f t h  d i s e a s e  and 

2 
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had the parvovirus" and that, consequently, she needed to 

immediately schedule an ultrasound, to be followed by an 

ultrasound every 2 weeks for the next 10 weeks. Hamilton 

understood this every-two-weeks ultrasound schedule to have 

been ordered by Dr. Isbell; Dr. Isbell confirmed as much in his 

deposition. 

On Monday, January 17, 2005, Hamilton went to IMG for the 

first scheduled ultrasound as well as a consultation regarding 

treatment for fifth disease. However, the doctor with whom 

Hamilton was scheduled to meet was unavailable; Hamilton was 

also unable to undergo the scheduled ultrasound because the 

technician was leaving early. Hamilton's request that she be 

sent to the adjoining hospital for an ultrasound was denied by 

an IMG employee; instead, she was told to wait for her next 

appointment two weeks later. 

Hamilton returned to IMG two weeks later, on Monday, 

January 31, 2005; during the appointment, the doctor she met 

with, Dr. Coulter, listened to the unborn child' s heartbeat and 

told Hamilton that an ultrasound was unnecessary. He also 

explained to Hamilton the potential cornpplications of fifth 

disease and the procedure for potential treatment of her unborn 

child, if necessary. 

3 



a100192 

On February 18,  2005, Hamiltoil r e t u r n e d  t o  I M G  f o r  h e r  nex t  

s chedu led  appointment;  s h e  a g a i n  r e q u e s t e d  an  u l t r a s o u n d ,  b u t  

t h e  d o c t o r  she  met wi th ,  D r .  S c o t t ,  s a i d  t h a t  an u l t r a s o u n d  was 

unnecessary .  

On February 25, 2005, Hamilton r e t u r n e d  t o  I M G  f o r  h e r  nex t  

s chedu led  appointment,  a t  which an u l t r a s o u n d  was performed. 

D u r i n g t h e  u l t r a sound ,  I M G ' s  t e c h n i c i a n  n o t i c e d t h a t  Hami l ton ' s  

unborn son was n o t  a s  l a r g e  a s  t h e  t e c h n i c i a n  thought  he  should  

be  a t  t h a t  s t a g e  of t h e  pregnancy and t h a t  t h e r e  was " a  l i t t l e  

f o l d  a t  t h e  back of h i s  neck which wor r i ed  [ t h e  t e c h n i c i a n ]  a  

l i t t l e b i t  because i t m i g h t  b e  a  s i g n  of anemia." The t e c h n i c i a n  

t o l d  Hamilton "not t o  be alarmed because  [ s h e ]  would probably  

b e  r e f e r r e d  t o  a  p e r i n a t o l o g i s t  f o r  a  second op in ion"  and t h a t  

t r e a t m e n t ,  i f  any was neces sa ry ,  would b e  a v a i l a b l e  a t  " K i r k l i n  

C l i n i c .  " 

Following t h e  u l t r a s o u n d ,  Hamilton met w i t h  D r .  S c o t t ,  who 

lookedatstillphotographs f r o m t h e u l t r a s o u n d .  D r .  S c o t t t o l d  

h e r  t h a t  a  "nuchal  f o l d  [was] beg inn ing  t o  form" and t h a t  t h e  

nucha l  f o l d  "was one o f  t h e  s i g n s  o f  becoming s e v e r e l y  anemic 

and hav ing  hydrops ,"  which, h e  s a i d ,  "can l e a d  t o  conges t ive  

h e a r t  f a i l u r e .  " However, D r .  S c o t t  t o l d  Hamilton t h a t  hydrops 

"can r e v e r s e  i t s e l f "  and t h a t  Hamilton s h o u l d w a i t  twoweeks and 

4 



1100192 

return to IMG for another ultrasound. Hamilton requestedthat 

Dr. Scott refer her to "a perinatologist at Kirklin Clinic, " but 

Dr. Scott told her that IMG could "handle it" at its office. 

Instead, Dr. Scott told Hamilton to come back in two weeks for 

another ultrasound, and he promised to refer Hamilton to a 

perinatologist at that point, if necessary. 

Eleven days later, on March 8, 2005, Hamilton visited IMG 

without a scheduled appointment because she was feeling ill. In 

her deposition, Hamilton described how, after she tested 

positive for the flu, Dr. Scott "prescribed Extra Strength 

Tylenol for body aches, pain, and fever, because he said with 

that particular situation, there7s nothing you can do, you just 

have to wear it out." Hamilton summarized her symptoms as all 

"acute illness." 

On March 10, 2005, Hamilton returned to IMG; as she 

explained in her deposition, she was "feeling really bad" and 

"seemed to be getting worse." She had also noticed "decreased 

movement" of her unborn child. Pa ultrasound performed by IMG 

determined that Iiamilton's unborn son had died, probably in the 

prevlous 24 or 48 hours; labor was induced, and the chlld was 

stillborn on March 11, 2005. Dr. Isbell, Dr. Coulter, and Dr. 

Scott agree that Hamilton's unborn son had not reached 

5 



v i a b i l i t y ,  which i s  t o  s a y  t h a t ,  i f  h e r  son had been born a l i v e  

on t h a t  d a t e ,  he  w a s  u n l i k e l y  t o  have s u r v i v e d  o u t s l d e  t h e  womb. 

B .  Hami l ton ' s  l i t i g a t i o n  

On A p r i l  28,  2006, Hamilton f i l e d  a complaint  i n  t h e  t r i a l  

c o u r t ,  a l l e g i n g  t h a t  t h e  de fendan t s  had caused t h e  d e a t h  of h e r  

unborn son  "and t h a t  t h e  d e a t h  of h e r  unborn son was wrongful 

w i t h i n  t h e  meaning of t h e  Alabama Wrongful Death Act ,  Ala .  Code 

5 6-5-410 11975).  "' Hamilton L a t e r  amended h e r  complaint t o  

a l l e g e  t h a t  t h e  de fendan t s '  neg l igence  had caused h e r  t o  s u f f e r  

"mental  anguish and emot iona l  d i s t r e s s . "  

A f t e r  completiiig d i s c o v e r y ,  t h e  de fendan t s  f i l e d  a 

summary-ljudgment motion on June 7 ,  2009, a r g u i n g  t h a t  t h i s  

C o u r t ' s  d e c i s i o n s  i n  Gent ry  v .  Gilmore, 613 So. 2d 1241 (Ala .  

1 9 9 3 ) ,  and L o l l a r  v .  Tankers ley ,  613 So.  2d 1249 (ALa. 1 9 9 3 ) ,  

d i d  n o t  permit  a  wrongful-death  a c t i o n  where a p r e v i a b l e  c h i l d  

d i e d  b e f o r e  b i r t h :  "The Supreme Court  o f  Alabama h a s  h e l d  t h a t  

i ~ n  h e r  complaint ,  Hamilton s t a t e d  t h a t  she  was b r i n g i n g  " t h i s  
a c t i o n  pu r suan t  t o  [ t h e  Wrongful Death Act]  a s  w e l l  a s  t h e  
p r o v i s i o n s  t h e  Medical L i a b i l i t y  A c t  o f  1987, a s  amended, Ala .  
Code fj 6-5-540 e t  s eq .  (1975) ." The de fendan t s  a l s o  c i t e d  t h e  
Alabama Medical L i a b i l i t y  Act  ("AMLA") i n  t h e i r  answer and i n  
t h e i r m o t i o n s  forasummaryjudgment .  K a m i l t o n d o e s n o t  d i s p u t e  
t h e  a p p l i c a b i l i t y  of  t h e  AMLA t o  t h i s  c a s e ;  indeed,  i n  h e r  r e p l y  
b r i e f ,  Hamilton acknowledged t h a t  " c l a ims  a g a i n s t  h e a l t h c a r e  
p r o v i d e r s ,  whether i n  c o n t r a c t  o r  t o r t ,  a r e  now subsumed i n t o  
one a c t i o n  by t h e  Alabama Medical L i a b i l i t y  Act.  " Hamil ton ' s  
r e p l y  b r i e f ,  a t  6. 
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a plaintiff cannot maintain a wrongful death action for a fetus 

not viable to live outside of the wornb . . . .  As such, summary 
judgment must be granted on behalf of the Defendants in regard 

to the wrongful death claim of the fetus." The defendants also 

arguedthat Hamilton couldnot recover damages for her emotional 

distress because, they said, she had not shown either that she 

had sustained physical injury or that she was placed at risk of 

immediate physical harm by the defendants, as required by this 

Court in AALAR, Ltd. v. Francis, 716 So. 2d 1141 (Aia. 1998). 

The defendants stated that Hamilton "failed to demonstrate that 

she was in the 'zone of danger' as required by Alabama law."' 

Dr. Isbell and Dr. Coulter separately moved for a summary 

judgment; Dr. Isbell argued that Hamilton had presented no 

argument or evidence to show that he had breached the standard 

of care in his treatment of her. 

Hamilton responded to the summary-judgment motions on 

October 1, 2010. She conceded that Dr. Isbell was entitled to 

 he defendants' summary-judgment motion also argued that 
Hamiltonhad failedto prove that the death of her son was caused 
bythedefendants. Hamiltonrespondedtothatargument, and the 
defendants raised it again in their reply brief to the trial 
court. However, the trial court's order made no factual 
determination regarding causation; therefore, the issue of 
causation is not before this Court. For that reason, we do not 
discuss causation issues in this opinion. 
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a  summary judgment, s t a t i n g  t h a t  s h e  "hereby a g r e e s  t h a t  t h e  

'Motion f o r  S m a r y  Judgment on Behalf  of  D r .  John Blake ly  

I s b e l l '  i s  due t o  be  g r a n t e d  and concedes t h a t  t h e r e  i s  no s e t  

of f a c t s  t h a t ,  i f  proved a g a i n s t  D r .  I s b e l l ,  would e n t i t l e  h e r  

t o  r e c o v e r .  " However, s h e  argued t h a t  t h e  summary- judgment 

mot ions  f i l e d  by t h e  o t h e r  d e f e n d a n t s  shou ld  b e  den ied .  

S p e c i f i c a l l y ,  she  argued t h a t  i n  Gentry  t h i s  Court  had "based 

[ i t s  d e c i s i o n  t o  deny r ecove ry  f o r  t h e  d e a t h  o f  a  p r e v i a b l e  

unborn c h i l d ]  on t h e  f a c t  t h a t  ' t h e r e  i s  no c l e a r  l e g i s l a t i v e  

d i r e c t i o n . '  613 So. 2d a t  1244.'' Hamilton argued t h a t  

subsequent  l e g i s l a t i v e  a c t i o n s  h a d p r o v i d e d t h e  c o u r t s  w i t h  t h a t  

" l e g i s l a t i v e  d i r e c t i o n . "  S p e c i f i c a l l y ,  Hamilton argued t h a t  

s e v e r a l  s t a t u t e s  on a b o r t i o n  enac t ed  s i n c e  Gentry  was dec ided  

" p r o v i d e d c l e a r  d i r e c t i o n i n d i c a t i n g t h a t t h e t e r r n ' m i n o r  c h i l d '  

can i n c l u d e  nonviab le  f e t u s e s . "  On t h e  i s s u e  o f  damages f o r  

emot iona l  d i s t r e s s ,  Hamilton argued t h a t  t h e  l o s s  of  h e r  unborn 

c h i l d w a s  aphysicalinjurythatentitledherto r ecove r  damages 

f o r  h e r  emotional  d i s t r e s s ;  a l t e r n a t i v e l y ,  she  argued t h a t  she  

was e n t i t l e d  t o  damages f o r  emot iona l  d i s t r e s s  under  Taylor  v .  

B a p t i s t  Medical Cente r ,  I n c . ,  400 So. 2d 369 ( 1 9 8 1 ) ,  i n  which 

t h i s  Court  p e r m i t t e d  a  mother t o  recover  damages f o r  emotional  

d i s t r e s s  fo l lowing  t h e  d e a t h  of h e r  c h i l d  d u r i n g  b i r t h .  

8  



On October 5, 2010, t h e  d e f e n d a n t s  f i l e d  a  r e p l y  b r i e f  i n  

s u p p o r t  of t h e l r  summary-judgment mot ions .  I n  t h e i r  r e p l y  

b r i e f ,  t h e y  argued t h a t  " t h e  law i n  Alabama remains t h a t  a  

p l a i n t i f f  cannot  m a i n t a i n  a  wrongful  d e a t h  a c t i o n  f o r  a  

non-v iab le  f e t u s  and t h e  Alabama l e g i s l a t u r e  h a s  n o t  d e c l a r e d  

o t h e r w i s e . "  S p e c i f i c a l l y ,  t h e  de fendan t s  argued t h a t  t h e  

l e g i s l a t u r e ' s  subsequent ,  abor t ion- re la t . ed leg i s1a t ion  d i d n o t  

j u s t i f y  o v e r r u l i n g  Gentry  and L o l l a r .  The de fendan t s  a l s o  

argued t h a t ,  i n  s eek ing  damages f o r  h e r  emotional  d i s t r e s s ,  

H a m i l t o n d l d  "no t  s t a t e  a  c l a imuponwhich  r e l l e f  c a n b e g r a n t e d "  

because ,  t h e y  s a i d ,  she  " m i s i n t e r p r e t s  t h e  h o l d i n g  i n  Taylor"  

and h e r  " i n d i v i d u a l  c l a i m  i s  insufficient a s  a  matcer  of  law." 

On October 15,  2010, t h e  t r i a l  c o u r t  g r a n t e d  t h e  
d e f e n d a n t s '  summary-judgment mot ions ,  concluding:  

"[Hamil ton]  has  conceded t h a t  t h e  defendant ,  D r .  John 
B lake ly  I s b e l l ,  is due t o  be  g r a n t e d  s m a r y  judgment. 

" [Hami l ton ' s ]  c l a ims  a r e  f o r  wrongful d e a t h  and 
f o r  emotional  d i s t r e s s  s u f f e r e d  by [Hamilton] a s  a  
r e s u l t  of  b e i n g  caused t o  d e l i v e r  a  s t i l l b o r n  c h i l d .  

"The de fendan t s  a s s e r t ,  and t h e  c o u r t  a g r e e s ,  t h a t  
[Hamilton] cannot m a i n t a i n  a  wrongful  d e a t h  a c t i o n  f o r  
a  f e t u s  n o t  v i a b l e  t o  l i v e  o u t s i d e  t h e  womb. Gentry  
v .  Gilmore, 613 So. 2d 1241 (Ala .  1 9 9 3 ) ;  1 ,o l la r  v .  
Tankers ley ,  613 So. 2d 1249 (Ala .  1 9 9 3 ) .  The c o u r t  
c o n s i d e r s  t h e  Gentry and L o l l a r  c a s e s  c o n t r o l l i n g  on 
t h i s  i s s u e .  The c o u r t  i s  unconvinced t h a t  s t a t u t e s  
p a s s e d  by t h e  l e g i s l a t u r e  subsequent  t o  t h o s e  
d e c i s i o n s  have a l t e r e d  t h e i r  a p p l i c a t i o n .  
Accordingly,  it i s  adjudged t h a t  t h e  d e f e n d a n t s '  



motion for summary jitdgment is due to be granted as 
to the wrongful death claim. 

"The defendants also assert that [Hamilton] cannot 
maintain a claim for emotional distress and mental 
anguishbecause she has failedto produce substantial 
evidence that she sustained a physical injury or was 
placed in immediate risk of physical harm by the 
conduct of def:endants. [Hamilton] insists that the 
Alabama Supreme Court's decision in Taylor v. gaptist - 
Medical Center, Inc., 400 So. 2d 369 (Ala. 1981), is 
controlling on this issue. In Taylor, the 
plaintiff's action aqainst her physician was based on . . - 
allegations that the physician negligently failed to 
attend during her labor and her delivery of a child 
who either was stillborn or died within moments of 
birth. 

"The Supreme Court in Taylor abandoned the 'physical 
impact' test that had been the law up until that point 
andextendedthe right to recover tothose who suffered 
emotional distress without also suffering a 
corresponding physical injury. In a later case, the 
Supreme Court discussed three tests for evaluating 
claims alleging negligent infliction of emotional 
distress that have developed in the comnon law: the 
physical im-pact test; the zone of danger test; and the 
relative bystander test. It then declared the 
current state of Alabama law to be consistent with the 
zone of danger' test, which limits recovery for 
emotional injury to those plaintiffs who sustain a 
physical injury as a result of a defendant's negligent 
conduct, or who are placed in immediate risk of 
physical harm by that conduct. AAL,AR, Ltd., Inc. v. 
Francis, 716 So. 2d 1141 (Ala. 1998). In the AALAR 
decision, the Court found the declsion in the -- Taylor 
case to be consistent with that test because it was 
reasonably foreseeable that the plaintiff would be 
placed at risk of physical injury by the physician's 
failure to attend her delivery. 

"Given that. the 'zone of danger' test is the current 
state of the law in Alabama, this court concludes that 
it is the test applicable to [Hamilton's] claim for 
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emotional distress and mental anguish. To support 
that claim, [Hamilton] must establish by substantial 
evidence that it was reasonably foreseeable that she 
would be placed at risk of physical injury by the 
defendants1 conduct. The materials submitted to the 
court in support of and in opposition to defendants' 
motions for summary judgment are devoid of any such 
evidence, and the court finds the evidence 
insufficient to raise an issue of material fact as to 
whether the defendants' alleged breach of care placed 
[Hamilton] within the 'zone of danger.' 

"[Hamilton] argues that the death of the fetus 
constituted 'physical injury' to her body, thereby 
entitling her to claim emotional distress and mental 
anguish. She suggests that the fetus was as much a 
part of her body as a lung, a kidney, a spleen, an arm, 
alegor any other organ. Our Supreme Court, however, 
has quoted with approval holdings in cases from other 
jurisdictions that the fetus or embryo is not a part 
of the mother, but rather has a separate existence 
within the body of the mother. Wolfe v. Isbell, 291 
Ala. 327, 280 So. 2d 768 (1973). The death of a fetus 
does not, without more, constitute a physical injury 
to the body of the mother, and the court finds as a 
matter of law that [Hamilton] cannot recover for 
emotional distress or mental anguish based on such 
claim. 

"In conclusion, the court finds that [Hamilton] cannot 
maintain a wrongful death claim for the death of a 
non-viable fetus; she cannot maintain an individual 
claim for emotional distress because the evidence is 
insufficient to show that she was within the ' zone of 
danger, ' and she cannot claim a physical injury to her 
body as a result of the death of the fetus. Based on 
these conclusions, the court finds it unnecessary to 
address the issue of causation. 

"Accordingly, it is adjudged that the defendants' 
motion for summary judgment for all defendants on all 
clarms is granted, and [Hamlton] shall have no 
recovery agalnst the defendants." 



Hamilton appealed t h e  summary judgment i n  f avo r  of t h e  

de fendan t s  o t h e r  t h a n  D r .  I s b e l l .  

A f t e r  b r i e f i n g  i n  t h i s  c a s e  was completed,  t h i s  Court  

i s s u e d  i t s  d e c i s i o n  i n  Mack v .  Carmack, [ M s .  1091040, Sep t .  9, 

20111 - So. 3d (Ala .  20113. I n  Mack, t h i s  Court  

recognized  t h a t  a  wrongful-death a c t i o n  i s  a v a i l a b l e  f o r  

recovery  o f  damages f o r  t h e  a c c i d e n t a l  d e a t h  of a  p r e v i a b l e  

unborn c h i l d ,  s p e c i f i c a l l y  o v e r r u l i n g  Gentry  and L o l l a r ;  i n  

t h o s e  c a s e s ,  which t h e  t r i a l  c o u r t  i n  t h i s  c a s e  r e l i e d  upon ( s e e  - 

t h e  t r i a l  c o u r t ' s  o rde r ,  quoted  s u p r a ) ,  t h i s  Court  had h e l d  t h a t  

damages c o u l d  n o t  be  recovered  f o r  t h e  wrongful  d e a t h  of a  c h i l d  

who d i e d  wi thou t  bei-ng born a l i v e  o r  r each ing  v i a b i l i t y .  I n  

Mack, we s t a t e d :  

" I n  sum, it  i s  an u n f a i r  and a r b i t r a r y  endeavor t o  draw 
a  .Line t h a t  a l lows  r ecove ry  on b e h a l f  o f  a  f e t u s  
i n j u r e d  b e f o r e  v i a b i l i t y  t h a t  d i e s  a f t e r  a c h i e v i n g  
v i a b i l i t y  b u t  t h a t  p r e v e n t s  recovery  on beha l f  of a  
f e t u s  i n j u r e d  t h a t ,  a s  a  r e s u l t  of t h a s e  i n j u r i e s ,  does  
n o t s u r v i v e t o v i a b i l i t y .  Moreover, it i s  an endeavor 
t h a t  u n f a i r l y  d i s t r a c t s  from t h e  w e l l  e s t a b l i s h e d  
fundamental  concerns  of t h i s  S t a t e ' s  wrongful-death  
j u r i s p r u d e n c e ,  i . e . ,  whether  t h e r e  e x i s t s  a  d u t y  of 
c a r e  and t h e  punishment of  t h e  wrongdoer who b reaches  
t h a t  d u t y .  We cannot conclude t h a t  ' l o g i c ,  f a i r n e s s ,  
and j u s t i c e '  compel t h e  drawing of such a  l i n e ;  
i n s t e a d ,  ' l o g i c ,  f a i r n e s s ,  and j u s t i c e '  compel t h e  
a p p l i c a t i o n o f t h e  Wrongful D e a t h A c t t o  c i rcumstances  
where p r e n a t a l  i n j u r i e s  have caused d e a t h  t o  a  f e t u s  
b e f o r e  t h e  f e t u s  has  ach ieved  t h e  a b i l - i t y  t o  l i v e  
o u t s i d e  t h e  womb. 



"In accord then with the numerous considerations 

discussed throughout this opinion, and on the basis 

of the legislature's amendment of Alabama's homicide 

statute to include protection for ' an unborn child in 

utero at any stage of development, regardless of 

viability, ' § l3A-6-1 (a) (3), [Ala. Code 1975, ] we 

overrule Lollar and Gentry, and we hold that the 

Wrongful Death Act permits an action for the death of 

a previable fetus. We therefore reverse the summary 

judgment in favor of Carmack and remand the action for 

further proceedings consistent with this opinion." 

So. 3d at i 
- 

Hamilton submitted copies of the Mack decision to this 

Court as supplemental authority in her appeal, accompanied by 

a letter asking the clerk of this Court to distribute those 

'~dditionally, we note that this Court's holding in Mack - is 
consistent with the Declaration of Rights in the Alabama 
Constitution, which states that "all men are equally free and 
independent; that they are endowedby their Creator with certain 
inalienable rights; that among these are life, liberty and the 
pursuit of happiness." Ala. Const. 1901, S 1 (emphasis added). 
These words, borrowed from the Declaration of Independence 
(which states that "[wle hold these truths to be self-evident, 
that all men are created equal, that they are endowed by their 
Creator with certain unalienable Rights, that among these are 
Life, Liberty and the pursuit of Happiness"), affirm that each 
person has a God-given right to life. 



copies to the members of the Court. The defendants filed a 

motion to strike Hamilton's supplemental authority, or, in the 

alternative, to grant the defendants permission to respond to 

that supplemental authority. This Court denied the rnotion to 

strike, granted the motion to respond to the supplemental 

authority, and permitted Hamilton to reply to the defendants' 

response 

Standard of Review 

"'[Oln appeal a summary judgment carries no 
presumption of correctness, ' Hornsby v. Sessions, 703 
So. 2d 932, 938 (Ala. 1997). "'In reviewinq the 
disposition of a motion for sumary judgment, we 
utilize the same standard as that of the trial court 
in determining whether the evidence before the court 
made out a genuine issue of material fact" and whether 
the movant was entitled to a iudament as a matter of a > - - - ~  

, 769 So. 2d 903, 
906 (Ala. 1999) (quoting EUssey v. John Deere Co., 531 
So. 2d 860, 862 (Ala. 1988) ) . 'Our review is further 
sub3ect to the caveat that this Court must review  he 
record in a light most favorable to the nonmovant and 
must resolve all reasonable doubts against the 
movant.' Hobson v. American Cast Iron Pipe Co., 690 
So. 2d 341, 344 (Ala. 1997) ." 

Harper v. Coats, 988 So. 2d 501, 503 (Ala. 2008). 

Discussion 

A. Whether Mack should apply in this case 

The defendants present several arguments contending that 

this Court should not apply our recent holding in Mack in this - 



case ,  whichwaspendingonappealwhenMackwas dec ided .  However, 

t h e s e  arguments a r e  i n c o n s i s t e n t  w i t h  Alabama law: 

"The g e n e r a l  r u l e  i s  t h a t  a  c a s e  pending  on appea l  w i l l  
be  s u b j e c t  t o  any change i n  t h e  s u b s t a n t i v e  law. The 
Un i t ed  S t a t e s  Supreme Court  h a s  s t a t e d ,  i n  r ega rd  t o  
f e d e r a l  c o u r t s  t h a t  a r e  a p p l y i n g  s t a t e  law: ' [Tlhe 
dominant p r i n c i p l e  i s  t h a t  - n i s i  p r i u s  and a p p e l l a t e  
t r i b u n a l s  a l i k e  should  conform t h e i r  o r d e r s  t o  t h e  
s t a t e  law a s  of t h e  t ime  of t h e  e n t r y .  I n t e r v e n i n q  
a n d c o n f l i c t i n g  d e c i s i o n s  w i l l  t h u s  cause  t h e  r e v e r s a l  
of j u d w e n t s  which were c o r r e c t  when e n t e r e d . '  
Vandenbark v .  Owens- I l l ino is  G l a s s  Co., 311 U . S .  538, 
543, 61 S.Ct .  347, 85 L.Ed. 327 (1941) .  See a l s o  
Un i t ed  S t a t e s  v.  Schooner Peqgy, 1 Cranch 103, 5 U.S. 
103,  2  L.Ed. 49 (1801) .  Thus, c o u r t s  a r e  r e q u i r e d  t o  
a p p l y  i n  a  p a r t i c u l a r  c a s e  t h e  law a s  i t  e x i s t s  a t  t h e  
t ime  i t  e n t e r s  i t s  f i n a l  judgment: 

" ' [ I l t  has  long been h e l d  t h a t  i f  t h e r e  i s  
a  change i n  e i t h e r  t h e  s t a t u t o r y  o r  
d e c i s i o n a l  law b e f o r e  f i n a l  judgment i s  
e n t e r e d ,  t h e  a p p e l l a t e  c o u r t  must "d i spose  
of [ t h e ]  c a s e  acco rd ing  t o  t h e  law a s  i t  
e x i s t s  a t  t h e  t ime of f i n a l  jucigmerlt, and n o t  
a s i t e x i s t e d a t t h e t . i m e  o f t h e  appea l . "  This  
r u l e  i s  u s u a l l y  r ega rded  a s  b e i n g  founded 
upon t h e  conceptua l  i n a b i l i t y  of  a  c o u r t  t o  
e n f o r c e  t h a t  w h i c h i s  n o l o n g e r t h e  law, even 
though i t  may have been t h e  law a t  t h e  t i m e  
of  t r i a l ,  o r  a t  t h e  t ime  of t h e  p r i o r  
a p p e l l a t e  p roceed ings . '  

"Note,  Prospective Over ru l ing  and R e t r o a c t i v e  
Application i n  t h e  Federa l  Cour t s ,  71 Yale L .  J. 907, 
912 (1962) (quo t lng  Iviontague v .  Maryland, 54 Md. 481, 
483 (1880) 1 . "  

Alabama S t a t e  Docks Terminal Ry. v .  Ly le s ,  797 So. 2d 432, 438 

(Ala .  2001) (emphasis  added) . Mack - i s  now c o n t r o l l i n g  
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p receden t  on t h e  i s s u e  whether " t h e  Wrongful Death Act p e r m i t s  

an a c t i o n  f o r  t h e  d e a t h  of a p r e v i a b l e  f e t u s ,  " Mack, --  So. 

3d a t  - , and t h e  Court  i n  t h a t  c a s e  h e l d  such an a c t i o n  

p e r m i s s i b l e .  Therefore ,  w e  w i l l  a p p l y  Mack - i n  d e c i d i n g  t h i s  

appea l .  

A .  Whether Hamilton Can Recover Damages f o r  t h e  A l l eged  

Wrongful Death of Her S t i l l b o r n  Son 

The f i r s t  s u b s t a n t i v e  i s s u e  w e  must c o n s i d e r  i s  whether t h e  

t r i a l  c o u r t  e r r e d  i n  ho ld ing  t h a t  Hamilton cou ld  n o t  m a i n t a i n  

a wrongful-death  a c t i o n  " f o r  t h e  d e a t h  of [ h e r ]  ncn-v iab le  

f e t u s . "  As s e t  f o r t h  i n  Mack - and a s  a p p l i c a b l e  i n  t h i s  c a s e ,  

Alabama's wrongful-death s t a t u t e  a l l o w s  an  a c t i o n  t o  be  brought  

f o r  t h e  wrongful  d e a t h  o f  any unborn c h i l d ,  even when t h e  c h i l d  

d i e s  b e f o r e  r each ing  v i a b i l i t y .  Applying our  ho ld ing  i n  Mack, - 

quoted s u p r a ,  we conclude t h a t  t h e  summary judgment, i n s o f a r  a s  

i t h e l d t h a t d a m a g e s  f o r t h e w r o n g f u l  d e a t h  of a p r e v i a b l e u n b o r n  

c h i l d  were n o t  r ecove rab le ,  must be  r e v e r s e d  and t h e  c a s e  

remanded f o r  t h e  t r i a l  c o u r t  t o  r e c o n s i d e r  t h e  de fendan t s '  

summary-judgment motions i n  l i g h t  of t h i s  C o u r t ' s  ho ld ing  i n  

Mack. - 

C .  Whether Hamil tonCanRecover  Damages f o r  Emotional D i s t r e s s  
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The second i s s u e  r a i s e d  i n  t h i s  a p p e a l  i s  whether the t r i a l  

c o u r t  e r r e d  i n  ho ld ing  t h a t  Hamilton " [ cou ld  n o t ]  ma in t a in  an  

i n d i v i d u a l  c l a i m  f o r  emotional  d i s t r e s s  because t h e  ev idence  i s  

i n s u f f i c i e n t  t o  show t h a t  s h e  was wi.thin t h e  'zone of d a n g e r , '  

and she  cannot  c l a i m  a  p h y s i c a l  i n j u r y  t o  h e r  body a s  a  r e s u l t  

of  t h e  d e a t h  of t h e  f e t u s . "  

I n  t h e i r  summary-judgment mot ions ,  t h e  de fendan t s  argued 

t h a t  Hamilton c o u l d  n o t  recover  damages f o r  emotional  d i s t r e s s  

because,  t h e y  s a i d ,  Hamilton "was n o t  p h y s i c a l l y  i n j u r e d  a s  a  

r e s u l t  of  t h e  de fendan t s '  a l l e g e d  conduct"  and Hamilton "was 

never  i n  t h e  ' zone  of d a n g e r . ' "  I n  suppor t  of t h i s  argument, 

t h e  de fendan t s  c i t e d  A A M ,  716 So. 2d a t  1148, i n  which t h i s  

Court  s t a t e d  t h a t  i t  "has  no t  recognized  emotional  d i s t r e s s  a s  

a  compensable i n j u r y  o r  harm i n  n e g l i g e n c e  a c t i o n s  o u t s i d e  t h e  

c o n t e x t  of emot iona l  d i s t r e s s  r e s u l t i n g  from a c t u a l  p h y s i c a l  

i n j u r y ,  o r ,  i n  t h e  absence of p h y s i c a l  i n j u r y ,  f e a r  f o r  o n e ' s  

ownphys ica l  i n j u r y . "  ( C i t i n g  Pearson,  L i a b i l i t y t o  Bys tanders  

f o r  N e g l i g e n t l y  i n f l i c t e d  Emotional  Harm -- A Comment on t h e  

Nature  of A r b i t r a r y  Rules ,  34 U. F l a .  L.Rev. 477, 487 (1982)  ) . 



1100192 

The de fendan t s  no ted  t h a t ,  d u r i n g  h e r  d e p o s i t i o n ,  Hamilton 

t e s t i f i e d  t h a t  she  had n o t  been "concerned f o r  [ h e r ]  l i f e . " 4  

I n  h e r  response  t o  t h e  de fendan t s  ' summary- judgment 

mot ions ,  Hamilton s t a t e d  t h a t  s h e  " [ d i d ]  n o t  d i s p u t e  t h a t  she  

never  f e a r e d  f o r  h e r  own l i f e  and i s  t h e r e f o r e  n o t  e n t i t l e d  t o  

zone of dangerdamages ."  However, Hamilton c l a i m e d t h a t  s h e  i s  

"entitledtomentalanguishdamages" under  t h i s  C o u r t ' s  d e c i s i o n  

i n T a y l o r v .  B a p t i s t  Medical Cente r ,  -- s u p r a .  H a m i l t o n a r g u e d t h a t  

Taylor  " c a r v e [ d ]  o u t a s p e c i f i c  e x c e p t i o n r ' t o t h e  zone-of-danger 

t e s t  f o r  c a s e s  i n  which a  mother h a s  s u f f e r e d  t h e  l o s s  of  h e r  

unborn c h i l d .  However, i n  AALAR, t h i s  Court  exp la ined  t h a t  t h e  

t e s t  t h i s  Court  had been app ly ing  w i t h  r e g a r d  t o  c l a ims  f o r  

emot iona l . -d i s t ress  damages, i n c l u d i n g  t h e  t e s t  a p p l i e d  i n  

Taylor ,  was " c o n s i s t e n t  wi th  t h e  ' z o n e o f  danger '  t e s t  d i s c u s s e d  

i n  [Conso l ida t ed  R a i l  Corp. v . ]  G o t t s h a l l ,  [512 U . S .  532 

(1994) 1 . "  716 So. 2d a t  1147. I n  Consol ida ted  R a i l  Corp. v.  

G o t t s h a l l ,  512 U . S .  532 (1994) ,  t h e  Uni ted S t a t e s  Supreme Court  

s t a t e d  t h a t  " t h e  zone of danger  t e s t  l i m i t s  r ecovery  f o r  

emotional  i n j u r y  t o  t h o s e  p l a i n t i f f s  who s u s t a i n  a  p h y s i c a l  

d - S p e c i f i c a l l y ,  d u r i n g  h e r  d e p o s i t i o n ,  Hamilton was asked,  "I 
mean, a t  any t ime i n  t h i s  p r o c e s s ,  were you e v e r  concerned f o r  
your l i f e ? "  Hamilton answered, "I w a s  n o t  concerned f o r  my 
l i f e . "  
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impact as a result of a defendant's negligent conduct, or who 

are placed in immediate risk of physical harm by that conduct. " 

512 U.S. at 547-48. Hamilton's assertion that Taylor "carve[d] 

out a specific exception" to the zone-of-danger test is 

erroneous. 

The only physlcal harm Hamilton alleged in her response to 

the defendants' summary-judgment motions was the death of her 

unborn son. She argued that her unborn son was a part of her 

body; thus, she said, his death was a physical injury to her that 

allows her to recover damages for emotional distress. We reject 

that argument, however, because it is incompatible with this 

Court's holding in Wolfe v. Isbell, 291 Aia. 327, 330-31, 280 

So. 2d 758, 768 (1973), in which we said "that from the moment 

of conception, the fetus or errbryo is not a part of the mother, 

but rather has a separate existence within the body of the 

mother. "' 
Because Hamilton conceded that she was "not entitled to 

zone of danger damages" and her argument suggesting that Taylor 

created an exception to the zone-of-danger test is misplaced, 

and because she presented no evidence in response to the 

'In their brief on appeal, the defendants cite Wolfe for this 
same proposition. - See defendants' brief, at 40 
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defendants' summary-judgment motions showing that she suffered 

a physical injury as a result of the defendants' actions, we 

conclude that the trial court properly entered a summary 

judgment insofar asitconcernsHami1tonrs claimfor damages for 

emotional distress. 

Conclusion 

Based on our recent holding in Mack, - we conclude that 

Hamilton was entitled to pursue a claim against the defendants 

forthewrongful deathofherunborn son. Thus, astoHamiltonrs 

wrongful-death claim, we reverse the trial court's summary 

judgment in favor of all the defendants except Dr. Isbell, as 

to whom Hamilton has not appealed, and we remand the case for 

further proceedings consistent with this opinion. However, 

because Hamilton failed to demonstrate that she was entitled to 

damages for emotional distress, we affirm the s m a r y  judgment 

for the defendants -- other than Dr. Isbetl -- insofar as it 

denied Hamilton's claim for such damages. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Malone, C.J., and Woodall, Stuart, Bolin, Murdock, Shaw, 

Main, and Wise, JJ., concur. 

Parker, J., concurs specially. 



PARKER, Justice (concurring specially). 

Today, this Court reaffirms that the lives of unborn 

children are protected by Alabama's wrongful-death statute, 

regardless of viability. I write separatelyto explain why the 

Supreme Court's decision in Roe v. Wade, 410 U.S. 113 (19731, 

does not bar the result we reach today and to emphasize the 

diminishinginfluenceofRoe's - viabilitystandard. BecauseRoe - 

is not controlling authority beyond abortion law, and because 

2 1 
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i t s  v i a b i l i t y  s t a n d a r d  i s  no t  p e r s u a s i v e ,  I conclude t h a t ,  a t  

l e a s t  w i t h  r e g a r d  t o  t h e  law of wrongful  dea th ,  Roe ' s  - v i a b i l i t y  

s t a n d a r d  shou ld  b e  u n i v e r s a l l y  abandoned. 

1. The u n c e r t a i n  s t a t u s  of t h e  v i a b i l i t y  s t a n d a r d  i n  t o r t  and 

c r i m i n a l  law s i n c e  Roe. - 

Since  1973, when - Roe was dec ided ,  l a w s  r ega rd ing  p r e n a t a l  

i n j u r y ,  wrongful  dea th ,  and f e t a l  homicide have i n c r e a s i n g l y  

abandoned t h e  v i a b i l i t y  s t a n d a r d  exp res sed  i n  - Roe. I n  

p r e n a t a l - i n j u r y  law, "every j u r i s d i c t i o n  p e r m i t s  recovery  f o r  

p r e n a t a l  i n j u r i e s  i f  a  c h i l d  i s  born a l i v e .  . . . T h i s  g e n e r a l l y  

ho lds  t r u e  r e g a r d l e s s  whether t h e  i n j u r y  occu r red  e i t h e r  b e f o r e  

o r  a f t e r  t h e  p o i n t  of  v i a b i l i t y .  . . . The ma)o r i t y  of  

j u r i s d i c t i o ~ i s  a l s o  recognize  a  cause  o f  a c t i o n  f o r  t h e  wrongful  

d e a t h  of a  s t i l l b o r n ,  v i a b l e  f e t u s .  " Crosby v .  Glasscock 

Trucking Co., 340 S . C .  626, 634, 532 S.E.2d 856, 860 (2000)  

(Toa l ,  J . ,  d i s s e n t i n g )  ( f o o t n o t e s  o m i t t e d )  ( c i t i n g  F a r l e y  v .  

S a r t i n ,  195 W.Va. 671, 466 S.E.2d 522 (1995) ) . 

S t a t e s  have  been s lower  t o  abandon t h e  v i a b i l i t y  s t a n d a r d  

i n  t h e  a r e a  of wrongful  dea th .  I f  t h e  c h i l d  i s  s t i l l b o r n ,  a  

m a j o r i t y  of  s t a t e s  and t h e  D i s t r i c t  of Columbia a l l ow recovery  

i f  t h e  i n j u r y  occu r red  a f t e r  v i a b i l i t y .  See Aka v .  J e f f e r s o n  

Hosp., 344 Ark. 627, 637 a.  2, 42 S.W. 3d 508, 515 n. 2  (2001)  

22 



1100192 

( n o t i n g t h a t  32 j u r i s d i c t i o n s  p e r m i t t e d t h e  r e c o v e r y  o f  damages 

f o r  t h e  wrongfu l  d e a t h  o f  a v i a b l e  u n b o r n  ch i ld ) .  Al though  some 

s ta tes  n e v e r  p e r m i t  r e c o v e r y  f o r  the wrongfu l  d e a t h  o f  a 

p r e v i a b l e  c h i l d , '  o t h e r  s t a t e s  p e r m i t  r e c o v e r y  i f  

t h e  p r e v i a b l e  c h i l d  i s  b o r n  a l i v e  a n d  l a t e r  dies .  ' I  

'See Aka, 344 Ark.  a t  640, 42 S.W. 3d  a t  516-17; B o l i n  v .  Winger t ,  -- 
764 N.E.2d 201, 207 ( I n d .  2 0 0 2 ) ;  Humes v.  C l i n t o n ,  246 Kan. 590, 
596, 792 P.2d 1032,  1037 ( 1 9 9 0 ) ;  I<ande1 v .  Whi.te, 339 Md. 432, 
433, 663 A.2d 1264,  1265  ( 1 9 9 5 ) ;  Thibert v .  Mi lka ,  419Mass.  693, 
695, 646 N.E.2d 1025,  1026 ( 1 9 9 5 ) ;  FryFiver v .  Forbes ,  433 Mich. 
878, 446 N.W. 2 d  292 (1989)  ; Blackburn  v .  B lue  Mountain Women's 
C l i n i c ,  286 Mont. 60, 86, 951 P .2d  1, 16  (1997)  ( r e a f f i r m i n g  
Kuhnke v .  F i s h e r ,  210Mont .  1 1 4 ,  119-20, 683 P .2d  916, 919 (1984)  
( h o l d i n g  t h a t  a n  unborn  c h i l d  i s  n o t  a "minor c h i l d , "  as t h a t  
t e r m  i s  d e f i n e d  b y  s t a t u t e )  ) ; Wal lace  v .  Wal lace ,  120 N . H .  675, 
677, 421 A.2d 1 3 4 ,  136 (1980)  ; Miller  v .  K i r k ,  120  N . M .  654, 657, 
905 P.2d 194 ,  197 ( 1 9 9 5 ) ;  LaDu v .  Oreqon C l i n i c ,  P .C. ,  165  O r .  
App. 687, 693, 998 P.2d 733, 736 (2000)  ( " [ N J o t h i n q  i n  t h e  
s t a t u t o r y  c o n t e x t  i n d i c a t e s  t h a t  a  n o n v i a b l e  f e t u s  i s  t o  be 
c o n s i d e r e d  a ' p e r s o n '  f o r  p u r p o s e s  o f  t h e  wrongfu l  d e a t h  
s t a t u t e s . " ) ,  cer t .  d e n i e d ,  331 O r .  244, 1 8  P.3d 1099 ( 2 0 0 0 ) ;  
C o v e l e s k i  v .  B ~ t b n i s ,  535 Pa.  166, 170,  634 A.2d 608, 611 ( 1 9 9 3 ) ;  
M i c c o l i s  v .  AI/llCkMut. I n s  Co.n , 587 A.2d 67, 7 1  ( R . I .  1 9 9 1 ) ;  
Crosby,  340 S.C. a t  629, 532 S .E .2d  a t  857; a n d  Baum v .  
B u r r i n q t o n ,  119  Wash. App. 36, 43, 7 9  P .3d  456, 459-60 120031, 
cer t .  d e n i e d ,  1 5 1  Wash. 2d 1035, 95 P.3d 758 ( 2 0 0 4 ) .  

7 See ,  e . g . ,  Hornbuckle  v .  P!.antation P i p e  L i n e  Co.,  212 Ga. 504,  
505, 93 S.E.2d 727,  728 (1954)  ("Where a c h i l d  i s  b o r n  a f t e r  a  
t o r t i o u s  i n j u r y  s u s t a i n e d  a t  any  p e r i o d  a f t e r  c o n c e p t i o n ,  h e  h a s  
a c a u s e  o f  a c t i o n .  " j  ; K e l l y  v. Gregory ,  1 2 5  N . Y  .S.2d 696, 697, 
282 A.D. 542, 543-44 (1953)  ("[Ll e g a l  s e p a r a b i l i t y  s h o u l d  b e g i n  
where t h e r e  i s  b i o l o g i c a l  s e p a r a b i l i t y .  W e  know someth ing  more 
o f  t h e  a c t u a l  p r o c e s s  o f  c o n c e p t i o n  a n d  f o e t a l  development  now 
t h a n  when some o f  t h e  common Law cases were decided; a n d  what 
w e  know makes i t  p o s s i b l e  t o  d e m o n s t r a t e  c l e a r l y  t h a t  
s e p a r a b i l i t y  b e g i n s  a t  c o n c e p t i o n .  " )  ; Simon v.  M u l l i n ,  34 Conn. 
Supp. 139,  147, 3 8 0 A . 2 d  1353,  1357 (19771. ("The development  o f  

2 3 



The most s i g n i f i c a n t  s h i f t  away from t h e  v i a b i l i t y  

s t anda rd ,  however, h a s  been i n  t h e  l a w  of f e t a l  homicide. At 

l e a s t  38 s t a t e s  have enac t ed  f e t a l -homic ide  s t a t u t e s ,  and 28 of 

t h o s e  s t a t u t e s  p r o t e c t  l i f e  from concep t ion .  See S t a t e  v .  

Courchesne, 296 Conn. 622, 689 n .  46, 998 A.2d 1, 50 n.46 (2010)  

t h e  p r i n c i p l e  of  law t h a t  now p e r m i t s  r ecove ry  by o r  on b e h a l f  
of a c h i l d  born  a l i v e  f o r  p r e n a t a l  i n j u r i e s  s u f f e r e d  a t  any t ime  
a f t e r  concept ion ,  wi thout  r ega rd  t o  t h e  v i a b i l i t y  of  t h e  f e t u s ,  
i s  a n o t a b l e  i l l u s t r a t i o n  of t h e  v i a b i l i t v  of our  common law. " )  : . . 
Bennet t  v. Hymers, 1.01 N . H .  483, 485, 486, 147 A.2d 108, 110 
(1958) ("We adopt  t h e  op in ion  t h a t  t h e  f e t u s  from t h e  t ime of 
concept ionbecomes a s e p a r a t e  o rganismand remains s o  th roughout  
i t s  l i f e .  . . . We h o l d  t h e r e f o r e  t h a t  an  i n f a n t  born a l i v e  can  
ma in t a in  an a c t i o n  t o  r ecove r  f o r  p r e n a t a l  i n j u r i e s  i n f l i c t e d  
upon i t  by t h e  t o r t  of ano the r  even i f  i t  had n o t  reached t h e  
s t a t e  of  a v i a b l e  f e t u s  a t  t h e  t ime  of i n j u r y . " ) ;  Smith v .  
Brennan, 31 N . J .  353, 367, 157 A. 2d 497, ine504 (1960) ("We s e e  
no reason  f o r  denying recovery  f o r  a p r e n a t a l  i n j u r y  because it 
occur red  b e f o r e  t h e  i n f a n t  was c a p a b l e  of s e p a r a t e  e x i s t e n c e .  
. . . Whether v i a b l e  o r  n o t  a t  t h e  t ime  of t h e  i n j u r y ,  t h e  c h i l d  
s u s t a i n s t h e  s a m e h a r m a f t e r b i r t h ,  a n d t h e r e f o r e  s h o u l d b e g i v e n  
t h e  same o p p o r t u n i t y  f o r  r e d r e s s . " )  ; S i n k l e r  v. Kneale, 401 Pa. 
267, 273, 164 A.2d 93, 96 (1960) ("As f o r  t h e  n o t i o n  t h a t  t h e  
c h i l d  must have been v i a b l e  when t h e  i n j u r i e s  were r e c e i v e d ,  
which has  c la imed t h e  a t t e n t i o n  of s e v e r a l  of  t h e  s t a t e s ,  we 
r e g a r d  i t  a s  having l i t t l e  t o  do wi th  t h e  b a s i c  r i g h t  t o  recover ,  
when t h e  f o e t u s  i s  reqarded  a s  havinq e x i s t e n c e  a s  a s e p a r a t e  - - 
c r e a t u r e  fromthemomentofconception."); T o r i g i a n v .  Watertown 
New Co., 352 Mass. 446, 449, 225 N . E .  2d 926, 927 (1967) ("We 
a r e  n o t  impressed  w i t h  t h e  soundness o f  t h e  arguments a g a i n s t  
recovery .  They shou ld  n o t  p r e v a i l  a g a i n s t  l o g i c  and j u s t i c e .  
We ho ld  t h a t  t h e  p l a i n t i f f ' s  i n t e s t a t e  was a 'person"'  f o r  t h e  
purposes  o f t h e  wrongful-death s t a t u t e . ) ;  and Day v .  Natlonwrde 
Mut. I n s .  Co.,  328 So. 2d 560, 562 ( F l a .  D i s t .  C t .  App. 1976) 
("We hold  t h a t  a c h l l d  born a l i v e ,  hav lna  s u f f e r e d   ren natal 
i n j u r i e s  a t  any t i m e  a f t e r  concept ion ,  ha; a cause  o> a c t i o n  
a g a i n s t  t h e  a l l e g e d  t o r t f e a s o r . " ) .  
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( " I  [As  of  March 20101, a t  l e a s t  [ t h i r t y - e i g h t ]  s t a t e s  have f e t a l  

homicide laws.  "' ( q u o t i n g  t h e  N a t i o n a l  Conference of S t a t e  

L e g i s l a t u r e s ,  F e t a l  Homicide Laws [March 2010) ( a l t e r a t i o n s  i n  

Courchesne) ! ) . 
Alabama's homicide s t a t u t e ,  f o r  example, d e f i n e s  "person" 

s p e c i f i c a l l y  t o  i n c l u d e  "an unborn c h i l d  i n  u t e r o  a t  any s t a g e  

of development, r e g a r d l e s s  of v i a b i l i t y .  " § 13A-6-1 [ a !  [ 3 ) ,  

Ala.  Code 1975. As  J u s t i c e  See wrote  i n  a s p e c i a l  concurrence 

j o i n e d  by t h e n  Chief  J u s t i c e  Nabers and J u s t i c e s  S t u a r t ,  Smith, 

and Parker  i n  Ziade v .  Koch, 952 So. 2d 1072, 1082 (Ala .  2006) ,  

t h e  homicide s t a t u t e  " d e f i n e s  ' p e r s o n '  t o  i n c l u d e  an 'unborn 

c h i l d . '  The l e g i s l a t u r e h a s  t h u s  r e c o g n i z e d a n d e r  t h a t  s t a t u t e  

t h a t ,  when an  'unborn c h i l d '  i s  k i l l e d ,  a  ' pe r son '  i s  k i l l e d . "  

See a l s o  Ankrom v .  S t a t e ,  [ M s .  CR-09-1148, Aug. 26, 20111 -- 

So. 3d I - [Ala .  C r i m .  App. 2011) ["Alabama's homicide 

s t a t u t e  . . .  does  app ly  t o  unborn c h i l d r e n . " ) .  

Notiiig t h a t  Alabama's homicide s t a t u t e  p r o t e c t s  an unborn 

c h i l d  b e f o r e  v i a b i l i t y ,  t h i s  Court  r e c e n t l y  h e l d  t h a t ,  

s i m i l a r l y ,  Alabama's "Wrongful Death Act  p e r m i t s  an a c t i o n  f o r  

t h e  d e a t h  o f  a  p r e v i a b l e  f e t u s . "  Mack v. Carmack, [ M s .  1091040, 

S e p t .  9, 20111 So. 3d - (Ala .  2011) .  I n  d e c i d i n g  

t h a t ,  f o r p u r p o s e s  o f t h e W r o n g f u l  Dea thAct ,  a  " p e r s o n " i n c l u d e s  

2  5 
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anunborn  c h i l d a t  any s t a g e  of g e s t a t i o n ,  t h i s  Court  recognized  

t h e  a r b i t r a r i n e s s  o f  "draw[ ing]  a  l i n e  t h a t  a l l ows  recovery  on 

beha l f  of  a  f e t u s  i n j u r e d  b e f o r e  v i a b i l i t y  t h a t  d i e s  a f t e r  

ach iev ing  v i a b i l i t y  b u t  t h a t  p r e v e n t s  recovery  on beha l f  of  a  

f e t u s  i n j u r e d  t h a t ,  a s  a  r e s u l t  of  t h o s e  i n j u r i e s ,  does n o t  

s u r v i v e  t o  v i a b i l i t y . "  Mack, - - So .  3d a t  . These 

developments i n  Alabama match a  l a r g e r  p a t t e r n ;  c u r r e n t l y ,  a t  

l e a s t  n i n e  o t h e r  s t a t e s  permi t  r ecove ry  f o r  t h e  wrongful d e a t h  

of p r e v i a b l e  unborn c h i l d r e n ,  f i v e  by j u d i c i a l  c o n s t r u c t i o n  -- 

Missour i ,  Oklahoma, Utah, South Dakota, and West v i r g i n i a L -  

u Missouri: Connor v .  Monkem Co., 898 S.W.2d 89, 92 (Mo. 1995) 
( "  iWl e  cannot avo id  t h e  conc lus ion  t h a t  t h e  lecr is la ' iure  i n t ended  . . 

t h e  c o u r t s  t o  i n t e r p r e t  ' p e r s o n '  w i t h i n  t < e  wrongful d e a t h  
s t a t u t e  t o  a l l ow a  n a t u r a l  p a r e n t  t o  s t a t e  a  c l a i m  f o r  t h e  
wrongful d e a t h  of h i s  o r  h e r  unborn c h i l d ,  even p r i o r  t o  
v i a b i l i t y . " ) ;  Oklahoma: Pino v .  Un i t ed  S t a t e s ,  183 P.3d 1001, 
1005 (Okla. 2008) ("Our c o n s t r u c t i o n  o f  [Oklahoma's 
wrongful-death s t a t u t e ]  and t h e  Oklahoma C o n s t i t u t i o n  r e q u i r e s  
t h a t  a  remedy be a f f o r d e d  f o r  t h e  d e a t h  of a  f e t u s ,  whether o r  
n o t  v i a b l e  and whether o r  no t  bo rn  a l i v e .  and ~ r o h i b i t s  
abrogating such a n  a c t i o n .  " )  ; Utah: Car ranza  d .  ~ n l t e d  S t a t e s ,  
[No. 20090409, Dec. 20, 20111 - P. 3d - ( l i tah  2011) 
(ho ld lnq  " t h a t  t h e  s t a t u t e  a;lows an  a c t l o n  f o r  t h e  wronqful  
d e a t h  o f  an  unborn c h i l d ;  t h e  t e r n  'minor  c h i l d ,  ' a s  used i n t h e  
s t a t u t e ,  i n c l u d e s  a n  unborn c h i l d "  and n o t i n g  t h a t  t h e  language 
of t h e  s t a t u t e  b e i n g  i n t e r p r e t e d  by t h a t  c o u r t  had s i n c e  been 
amended) ; South Dakota: Wjersma v .  Maple Leaf Farms, 543 N.W.2d 
787, 791 ( S . D .  1996) ("Based on o u r  r e a d i n g  of [South Dakota 
Cod i f i ed  Law] 21-5-1, w e  conclude t h e  L e g i s l a t u r e  c l e a r l y  
i n t ended  t o  encompass nonviab le  c h i l d r e n  i n  t h e  te rm 'unborn 
c h i l d .  I f ' )  ; West V i r g i n i a :  E'ar1.e~ v. S a r t i n ,  195 W.Va. 671, 683, 
466 S.E.2d 522, 534 (1995) ( "  [Wje, t h e r e f o r e ,  ho ld  t h a t  t h e  t e r m  
' pe r son '  ... encompasses a  nonviab le  unborn c h i l d  and, t h u s ,  
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and f o u r  by s t a t u t e  -- I l l i n o i s ,  L o u i s i a n a ,  Nebraska, and 

Texas.  "eorgia and M i s s i s s i p p i  p e r m i t  r ecove ry  of damages f o r  

t h e  wrongful d e a t h  o f  a  "quick" unborn c h i l d  p r e v i a b i l i t y . ' "  

p e r m i t s  a  cause  o f  a c t i o n  f o r  the t o r t i o u s  d e a t h  of such 
c h i l d .  " ) . 
' ~ l l i n o i s :  740 I l l .  Comp. S t a t .  180 /2 .2  (2011) ("The s t a t e  of  
g e s t a t i o n  o r  development of  a  human b e i n g  when an  i n j u r y  i s  
caused,  when an  i n j u r y  t a k e s  e f f e c t ,  o r  a t  d e a t h ,  s h a l l  n o t  
f o r e c l o s e  maintenance of any cause  o f  a c t i o n  under  t h e  law of 
t h i s  S t a t e  a r i s i n g  from t h e  d e a t h  of a  human b e i n g  caused by 
wrongful  a c t ,  n e g l e c t  o r  d e f a u l t . " ) ;  Lou i s i ana :  La. Civ.  Code 
Ann. a r t .  26 (1999)  ("An unborn c h i l d  s h a l l  be  cons ide red  a s  a  
n a t u r a l  person  f o r  whatever r e l a t e s  t o  i t s  i n t e r e s t s  from t h e  
moment of concep t ion .  I f  t h e  c h i l d  i s  born  dead,  i t  s h a l l  b e  
c o n s i d e r e d n e v e r  t o h a v e  e x i s t e d a s a p e r s o n ,  excep t  f o r p u r p o s e s  
of a c t i o n s  r e s u l t i n g  f r o n  i t s  wrongful d e a t h .  " )  ; Nebraska: Neb. 
Rev. S t a t .  § 30-809 (1) (2010) ("Whenever t h e  d e a t h  of a  person ,  
i n c l u d i n g  an unborn c h i l d  i n  u t e r o  a t  any s t a g e  of g e s t a t i o n ,  
i s  c a u s e d b y t h e  wrongful  a c t ,  n e g l e c t ,  o r  d e f a u l t  ... t h e  person  
who . . . would have been l i a b l e  i f  d e a t h  had n o t  ensued,  i s  l i a b l e  
i n a n a c t i o n f o r d a m a g e s ,  n o t w i t h s t a n d i n g t h e  d e a t h o f t h e p e r s o n  
i n j u r e d  . . . . '  V ;  Texas:  Texas C i v i l  P r a c t i c e  &Remedies CodeAnn. 
5 71 .001(2 )  and (4) (2011) ( " 'Pe r son f  means an i n d i v i d u a l .  . . . 
' I n d i v i d u a l '  i n c l u d e s  an  unborn c h i l d  a t  eve ry  s t a g e  o f  
g e s t a t i o n  from f e r t i l i z a t i o n  u n t i l  b i r t h . " ) .  

i o ~ e e  P o r t e r  v .  L a s s i t e r ,  91 Ga. App. 712, 716, 87 S.E.2d 100, 
103 (1955) ( " '  [A] s u i t  may b e  main ta ined  by t h e  mother f o r  t h e  
l o s s  of  a  chilci  t h a t  was "quick" i n  h e r  womb a t  t h e  t ime of t h e  
homicide.  . . . The c o u r t  does  n o t  b e l i e v e  it n e c e s s a r y  f o r  t h e  
c h i l d  t o  be  " v i a b l e "  p rov ided  i t  was "quick" ,  t h a t  i s  " a b l e  t o  
move i n  i t s  m o t h e r ' s  womb.""' ( q u o t i n g  t h e  t r i a l  c o u r t ) ) ;  3 
F e d e r a l c r e d i t  Unionv .  Tucker, 853So. 2d104 ,  112 ( M i s s .  2005) 
( ' *  iWl e  ho ld  t h a t  o u r  wronciful d e a t h  s t a t u t e  i n c l u d e s  a  f e t u s  who 

> 

i s  ' q u i c k '  i n  t h e  womb a s  a ' pe r son '  w i t h i n  t h e  language of t h a t  
s t a t u t e .  " )  . See a l s o  S h i r l e y  v. Bacon, 154 Ga. App. 203, 204, 
267 S . E . 2 d 8 0 ~ 8 1 ~ 9 ~ 0 )  ( e x p l a i n i n g t h a t  " [ t l h e m e r e  f a c t  t h a t  
[ t h e  mother] had n o t  f e l t  t h e  movement of  t h e  f e t u s  does n o t  
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Thus, the law of prenatal injury and fetal homicide has moved 

decidedly away from the viability standard, while the law of 

wrongful death has slowly followed 

11. Roe's viability standard is not controlling authority in 

wrongful-death law. 

Some state courts have applied Roe's viability standard to 

wrongful-death law, citing Roe as prohibiting the recovery of 

damages for the wrongful death of a child who dies without 

reaching viability.'' The California Supreme Court held that 

Roe limited California's criminal statutes protecting unborn - 

children.'' Misreading Roe, these courts concluded that the 

necessarily mean that the fetus dld not move or was not capable 
of movemenr at the tlme of the unborn child's death"). 

?i See, e.g., Toth v. Goree, 65 Mich. App. 296, 304, 237 N.W.2d 
297, 301 (1975) ( "There would be an inherent conflict in giving 
the mother the right to terminate the pregnancy yet holdillg that 
an action may be brought on behalf of the same fetus under the 
wrongful death act. " )  ; Wallace v. Wallace, 120 N.H. 675, 679, 
421 A.2d 134, 137 (1980) ( "  ill t would be incongruous for a mother 
to have a federal constitutional right to deliberately destroy 
a nonviable fetus . . . and at the same time for a third party to 
be subject to liability to the fetus for his unintended but 
merely negligent acts."). See also Aka, 344 Ark. at 641, 42 --- 
S.W.3d at 517-18; Jusius v. Atchison, 19 Cal. 3d 564, 577-78, 
565 P.2d 122, 130-31 (1977), disapproved on other grounds, Ochoa -- 
v. Superior Court, 39 Cal. 3d 159, 703 P.2d 1 (1985) ; Hamby v. 
McUaniel, 559 S.W.2d 774, 778 (Tenn. 1977); and State ex. cel. 
Hardin v. Sanders, 538 S.W.2d 336, 339 (Mo. 1976). 

7 > 
People v. Smlth, 59 Cal. App. 3d 751, 129 Cal. Rptr. 498, 501 
(1976). 
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Uni ted  S t a t e s  Supreme Court  h e l d  i n  - Roe t h a t  s t a t e s  have no 

i n t e r e s t  i n  p r o t e c t i n g  t h e  l i f e  of  a n  unborn c h i l d  b e f o r e  

v i a b i l i t y .  

Although b r o a d l y  w r i t t e n ,  Roe does  n o t  suppor t  t h a t  

conc lus ion ;  t h e  s t a t e s  a r e  fo rb idden  t o  p r o t e c t  unborn c h i l d r e n  

o n l y  i n  ways t h a t  c o n f l i c t  w i t h  a woman's " r igh t . " '  - Roe h e l d  t h a t  

a  p regnant  woman's " r i g h t  of p r i v a c y  ... i s  broad  enough t o  

encompass a woman's d e c i s i o n  whether o r  n o t  t o  t e r m i n a t e  h e r  

pregnancy.  " 410 U.S. a t  153.  See a l s o  Planned Parenthood v .  -- 

Casey, 505 U.S. 833, 844 (1992) ( d e s c r i b i n g  Roe a s  "ho ld ing  t h a t  

t h e  C o n s t i t u t i o n  p r o t e c t s  a woman's r i g h t  t o  t e r m i n a t e  h e r  

pregnancy i n  i t s  e a r l y  s t a g e s " ) .  No one,  however, o t h e r  t h a n  

a woman seek ing  t o  " t e r m i n a t e  h e r  p regnancy ,"  p o s s e s s e s  t h e  

" r i g h t "  c r e a t e d  i n  - Roe. Nothing i n  R o e  i n d i c a t e d  t h a t  anyone - 

o t h e r  t han  t h e  p regnan t  woman has  any r i g h t  t o  t e r m i n a t e  h e r  

pregnancy and t h e r e b y  t o  cause  t h e  d e a t h  of h e r  unborn c h i l d .  

Roe does  n o t  p r o h i b i t  s t a t e s  from p r o t e c t i n g  unborn human 

l i v e s .  To t h e  c o n t r a r y ,  i n  Casey, t h e  Supreme Court 

acknowledged tha t  " t h e  S t a t e  has  l e g i t i m a t e  i n t e r e s t s  f r o m t h e  

o u t s e t o f t h e p r e g n a n c y " i n p r o t e c t i n g t h e u n b o r n c h i l d ,  505U.S. 

a t  846,  and a " s u b s t a n t i a l  s t a t e  i n t e r e s t  i n  p o t e n t i a l  l i f e  
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th roughoutpregnancy ."  505 U.S. a t  876. Thus, u n l e s s  a  s t a t e ' s  

law c o n f l i c t s  w i t h  a  woman's " r i g h t "  t o  an  a b o r t i o n ,  t h e  s t a t e  

law does  n o t  c o n f l i c t  w i t h  Roe. See a l s o  Gonzales v .  C a r h a r t ,  - -- 

550 U . S .  124, 158 (2007) ( n o t i n g  t h a t  " t h e  S t a t e ,  from t h e  

i n c e p t i o n  of t h e  pregnancy ,"  has  an i n t e r e s t  " i n  p r o t e c t i n g  t h e  

l i f e "  of t h e  unborn c h i l d ) .  Webster v .  Reproduct ive  Hea l th  

S e r v s . ,  492 U.S. 490, 516 (1989) : and H a r r i s  v .  McRae, 448 U . S .  

297, 313 (1980) .  

Roe's s t a t emen t  t h a t  unborn c h i l d r e n  a r e  n o t  "persons"  - 

w i t h i n  t h e  meaning of t h e  Four teen th  Amendment i s  i r r e l e v a n t  t o  

t h e  q u e s t i o n  whether unborn c h i l d r e n  a r e  "persons"  under  s t a t e  

law.  Because t h e  Four t een th  Amendment " r i g h t "  recognized  i n  

Roe i s  n o t  i m p l i c a t e d  u n l e s s  s t a t e  a c t i o n  v i o l a t e s  a  woman's - 

" r i g h t " t o e n d a p r e g n a n c y ,  t h e  o t h e r p a r t s  o f t h e  s u p e r s t r u c t u r e  

of Roe, i n c l u d i n g  t h e  v i a b i l i t y  s t a n d a r d ,  a r e  n o t  c o n t r o l l i n g  

o u t s i d e  a b o r t i o n  law. 

Many s t a t e  a p p e l l a t e  c o u r t s  have recognized  t h a t ,  except  

i n  t h e  c a s e  of a b o r t i o n ,  Roe does n o t  l i m i t  s t a t e  c r i m i n a l  o r  - 

c i v i l  p r o t e c t i o n  of t h e  unborn ch i ld .13  J u s t i c e  Maddox 

I3see,  e . g . ,  Wiersma v .  Maple Leaf Farms, 543 N.W.2d 787, 792 
(~5. 1996) (Roe ' s  -. v i a b i l i t y  s t a n d a r d  n o t  a p p l i c a b l e  t o  
wrongful-death a c t i o n ) :  Commonwealth v .  Bul lock,  590 Pa, 480, 
491-92, 913 A.2d 207, 214 (2006) (Roe does  n o t  p r o h i b i t  cha rg ing  - 
k i l l e r  of unborn c h i l d  w i t h  murder)  ; S t a t e  v .  MacGuire, 84 P.3d 
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exp la ined  t h i s  d i s t i n c t i o n  i n  h i s  d i s s e n t  i n  Gentry  v .  Gilmore, 

613 So. 2d 1241, 1247 (Ala .  1993) :  

"Roe - and i t s  progeny add res s  t h e  p o t e n t i a l  c o n f l i c t s  
between a  woman's r i g h t  t o  an  a b o r t i o n  and t h e  S t a t e ' s  
i n t e r e s t  i n  t h e  woman's h e a l t h  a n d  t h e  f e t u s ' s  l i f e .  
Roe i s  no t  i .mpl icated when, a s  i n  t h i s  c a s e ,  bo th  t h e  - 
S t a t e  and t h e  mother have congruent  i n t e r e s t s  i n  
p r e s e r v i n g  l i f e  and p u n i s h i n g  i t s  wrongful  

~~~ ~~ -- 

1 1 7 1 ,  1179-80 (Utah 2004) ( P a r r i s h ,  J . ,  concur r ing )  (Roe does  
n o t  p r o h i b i t  chargj-ng k i l l e r  o f  unborn c h i l d  w i th  murder)  ; 66 
Fede ra l  Cred i t  Union v .  Tucker, 853 So .  2d 104, 113-14 ( ~ i s K  
2003) (Roe does n o t  a p p l y  t o  actionbroughtunderwrongful-death 
s t a t u t e ) ;  F a r l e y  v .  S a r t i n ,  195 W.Va. 671, 683-84 & n .  28, 466 
S.E.2d 522, 534-35 & n .28  (Roe - does n o t  a p p l y  t o  wrongful-death 
a c t i o n ) ;  People v .  Davis ,  7 Cal .  4 th  797, 809, 872 P.2d 591, 598 
(1994) (Roe 's  - v i a b i l i t y  s t a n d a r d  does n o t  a p p l y  i n  t h e  c o n t e x t  
of  f e t a l  murder) ; S t a t e  v .  Merrill, 450 N.W. 2d 318, 322 (Minn. 
1990) ( "Roev .  Wadepro tec t s thewoman ' s  r i g h t  of  cho ice ;  i t  does 
n o t  p r o t e c t ,  much l e s s  c o n f e r  on an a s s a i l a n t ,  a  t h i r d - a a r t v  
u n i l a t e r a l  r i g h t  t o  d e s t r o y  t h e  f e t u s . " ) ,  cert.  den ied ,  496 U.S: 
931 ( 1 9 9 0 ) ;  S m e r f i e l d  v .  Supe r io r  Cour t ,  1 4 4  A r i z .  467, 478, 
698 P.2d 712, 723 (1985)  (Roe does n o t  app ly  t o  wrongful-death 
a c t i o n ) ;  and O'Grady v.  Brown, 654 S.W.2d 904, 910 (Mo. 1983) 
( n o t i n g  t h a t  - Roe, "whi le  ho ld ing  t h a t  t h e  f e t u s  i s  n o t  a  pe r son  
f o r  purposes  of t h e  1 4 t h  amendment. does  n o t  mandate t h e  
conc ius ion  t h a t  t h e  f e t u s  i s  a  n o n e n t i t y . " ) .  See a l s o  Crosby, -- 
340 S . C .  a t  642, 532 S.E.2d a t  864 (Toai ,  J., d i s s e n t i n g )  
("Un.1-ike a b o r t i o n  c a s e s ,  wrongful d e a t h  act i .ons  do n o t  
a u t o m a t i c a l l y  i m p l i c a t e  any c o u n t e r v a i l i n g  c o n s t i t u t i o n a i  
l i b e r t i e s .  No one can  a rgue  i n  t h i s  c a s e  t h a t  t h e  s t a t e  o r  
f e d e r a l  c o n s t i t u t i o n s h i e l d  s t h e  de fendan t s '  a l l e g e d l y w r o n g f u l  
c o n d u c t . " ) ;  Lawrence V .  S t a t e ,  240 S.W.3d 912, 917-18 & n.24 
(Tex. C r i m .  App. 2007) ( R o e d o e s n o t  p r o h i b i t  s t a t e  f romcharg ing  
k i l l e r  of  unborn c h i l d  with c a p i t a l  m u r d e r ) ,  cert.  den ied ,  553 
U . S .  1007 (2008) ;  S t a t e  v .  A l f i e r i ,  132 Ohio App. 3d 69, 78-79, 
724 N.E.2d 4 7 7 ,  483 (1998) (Roe does n o t  p r o h i b i t  s t a t e  from 
c r i m i n a l i z i n g  f e t a l h o m i c i d e ) ;  and P e o p l e v .  Ford, 221111.  App. 
3d 354, 368-69, 581 N.E.2d 1189, 1199 (1991)  (Roe does  n o t  app ly  

o f p r e g n a n t  woman, which k i l l s t h e  unborn 
c h i l d )  . 



destruction. I conclude that the legislature has a 
right to urotect nonviable fetal llfe when its 
lnterest is congruent wlth that of the mother." 

scholars have also recognized the limitations of Rqe.'"or 

these reasons, - Roe is not controlling authority in thls case. 

111. Roe's viability standard is not persuasive. 

Numerous scholars have criticized the viability rule of 

~ o e .  l 5  - Today, "there is broad academic agreement that - Roe 

'"ee, - e.g., Clarke D. Forsythe, Homicide of the Unborn Child: 
The Born Alive Rule and Other Legal Anachronisms, 21 Val. U. L. 
Rev. 563, 614 (1987) ("[Roe] - does not apply to the context of 
nonconsensual third party acts against the unborn child."); 
Jeffrey A. Parness, Crimes Against the Unborn: Protecting and 
Respecting the Potentiality of Human Life, 22 Harv. J. on Legis. 
97, 112 (19853 ("The decision in Roe does not preclude the state 
from protecting previable fetal 1.ife when such protection is 
reasonable and infringes upon no fundamental or other federal 
or state right . . . ."  ) ;  and David Kadar, The Law of Tortious 
Prenatal Death Since Roe v. Wade, 45 Mo. L. Rev. 639, 657 (1980) 
("Roe v. Wade neither prohibits nor compels consistency of 
interpretation of the meaning of 'person' as Setween the 
fourteenth amendment and wrongful death statutes."). 

'%andy Beck, Self-Conscious Dicta: The Origins of Roe v. Wade's 
Trimes.ter Framework, 5i&. J. Legal Aist. 505, 51.6-26 (2011); 
Randy Beck, Gonzales, Casey, and the Viability Rule, 103 Nw. U. 
L. Rev. 249. 268-70 (2009) ; Paul Beniamin Linton, Planned 
Parenthood v. Casey: The Flight ~rom~eason in the Supreme Court, 
13 St. Louls U. Pub. L. PEV. 15, 38-40 (19931 : Mark Tushnet, Two . . 
Notes on the Jurisprudence of Privacy, 8 Const. Com. 75, 83 
(1991) ( "  [U] sing the line of viability to distinguish the time 
when abortion is permit:ted from the time after viability when 
it is prohibited (as Roe v. Wade does), is entirely perverse. " 1  ; 
John Hart Ely, The Wages of Cryi.ng Wolf: A Comment on Roe v. Wade, 
82 Yale L.J. 920, 924-25 (1953); and Mark J. Keutler, Abortion 
and the Viability Standard -- Toward a More Reasoned 
Det.erminatiori of the State's Countervailing Interest in 
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f a i l e d  t o  provide. an adequa te  e x p l a n a t i o n  f o r  t h e  v i a b i l i t y  

r u l e . "  RandyBeck, Gonzales,  - Casey, a n d t h e V i a b i l i t y R u l e ,  103 

Nw. U .  L. Rev. 249, 268-69 ( 2 0 0 9 ) .  

A. - Roe m i s s t a t e d  t h e  p r o t e c t i o n  o f  t h e  unborn c h i l d  under 

t h e  common law. 

Roe 's  v i a b i l i t y  r u l e  was based,  i n  s i g n i f i c a n t  p a r t ,  on an. - 

i n c o r r e c t  s t a t emen t  of  l e g a l  h i s t o r y .  The Supreme Court  i n R o e  - 

e r r o n e o u s l y  concluded t h a t  " t h e  uriborn have never  been 

recognized  i n  t h e  law a s  pe r sons  i n  t h e  whole s e n s e . "  410 U.S. 

a t  162. - Roe a l s o  r e f e r r e d  t o  " t h e  l e n i t y  of t h e  common law." 

410 U.S. a t  165. However, s c h o l a r s  have r e p e a t e d l y  p o i n t e d  t o  

i n a c c u r a c i e s  i n  - Roe's  h i s t o r i c a l  account  s i n c e  - Roe w a s  dec ided  

i n  1973.1""~]he h i s t o r y  embraced i n  Roe would n o t  w i th s t and  

Protecting P r e n a t a l  L i f e ,  2 1  Se ton  H a l l  L. Rev. 347, 359 (1991) 
("I t  i s  d r f f i c u l t  t o  unders tandwhy v i a b i l i t y  s h o u l d b e  r e l e v a n t  
t o ,  much less  c o n t r o l ,  t h e  measure o f  a  s t a t e ' s  l n t e r e s t  i n  
p r o t e c t l n q  p r e n a t a l  l r f e .  " )  . See q e n e r a l l y  Douglas E .  Ruston,  - - - 
The T o r t i o u s  Loss o f  a  Nonviable Fe tus :  A Misca r r i age  Leads t o  
a  Misca r r i age  of J u s t i c e ,  61 S . C .  L. Rev. 915 (2010) ;  J u s t i n  
C u r t i s ,  I nc lud ing  V i c t i m s  Without a  Voice:  Amending I n d i a n a ' s  
C h i l d  Wrongful Death S t a t u t e ,  43 Val .  U .  L. Rev. 1211 (2009) ;  
and Sa rah  J .  Loquis t ,  The Wronqful Death o f  a Fe tus :  E r a s i n g  t h e  
B a r r i e r  Between V i a b i l i  ti{ and Nonviahi i i t y ,  36 Washburn L .  J .  259 
( 1 9 9 7 ) ;  see a l s o  t h e  s o u r c e s  c i t e d  by J u s t i c e  Maddox i n  h i s  -- 
d i s s e n t  i n  Gent - 

- 
ry v .  Gilmore, 613 So. 2d a t  1248-49 

'%ee .- - g e n e r a l l y  Joseph Dellapenna,  Dj s p e l l i n g  t h e  Myths o f  
Pbort . ion his tor'^ ( C a r o l i n a  Academic P r e s s  2006) ; John Keown, 
P b o r t i o n ,  Doctors and  t h e  Law: Some Aspec ts  of  t h e  Legal  
Reoul.at ion of Abor t ion  i n  England from 1803 t o  1982 (Cambridge 
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careful examination even when - Roe was written.'' Joseph 

Dellapenna, Dispelling the Myths of Abortion l-iistory 126 

(Carolina Academic Press 2006). 

Sir William Blackstone, for example, recognized that 

unborn children were persons. Although the Court cited 

Elackstone in - Roe, it failed to note that Blackstone addressed 

the legal protection of the unborn child within a section 

entitled "The Law of Persons." It alsnignoredthe opening line 

of his paragraph describing the law's treatment of the unborn 

child: "Life is an imediate gift of God, a right inherent by 

nature in every individual. " 1 William Blackstone, 

Commentaries on the Laws of England *129." As Professor David 

Univers~ty Press 1988). -- See also Paul Benlamln Llnton, Planned 
Parenthood~. Casey: The FllghtfromReason m t h e  Supreme Court, 
13 St. Louis U. Pub. L. Rev. 15 (1993) ; Uennxs J. Eoran, Clarke 
D. Forsythe & Edward R. Grant, Two Ships Passing in the Night: 
An Interpretavist Review of the White-Stevens ColPoquy on Roe 
v. Wade, 6St.LouisU. Pub.L.Rev. 229, 230n.8, 241n.90 (1987); . . 

James S. Witherspoon, Reexamining Roe: Nineteenth Century 
Abortion Statutes and the Fourteenth AmenChxent, 17 St. Mary's 
L. J. 29, 70 (1985) ("In short, the Supreme Court's anal~sis in 
Roe v. Wade of the development, purposes, and the understandings 
underlying the nineteenth-century antiabortion statutes, was 
fundamentally erroneous."); and Robert Byrn, An American 
Tragedy: The Supreme Court on Abortion, 41 Fordham L. Rev. 807 
(1973). 

"see Dellapenna, at 200: 

" [Mlodern research has established that by the close 
of the seventeenth century, the crlmlnallty of 
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Kadar no ted  i n  1980, "Rights  and p r o t e c t i o n s  l e g a l l y  a f f o r d e d  

t h e  unborn c h i l d  a r e  o f  a n c i e n t  v i n t a g e .  I n  e q u i t y ,  p r o p e r t y ,  

cr ime,  a n d t o r t ,  t h e u n b o r n h a s  r e c e i v e d a ~ i d c o n t i n u e s t o  r e c e i v e  

a l e g a l . p e r s o n a l i t y . "  DavidKadar, The Law o f  T o r t i o u s  P r e n a t a l  

D e a t h S i n c e R o e v .  Wade, 45Mo. L .  Rev. 639,  639 (1980)  ( f o o t n o t e s  

o m i t t e d )  . 
B. Roe m i s s t a t e d  t h e  p r o t e c t i o n  o f  t h e  unborn c h i l d  under 

t o r t  law and c r i m i n a l  - law.  

P r o f e s s o r  Kadar and o t h e r s  have p o i n t e d  o u t  " t h e  mis taken  

d i s c u s s i o n  w i t h i n  Roe on t h e  l e g a l  s t a t u s  of  t h e  unborn i n  t o r t  

l aw."  Kadar, 45Mo. L.  Rev. a t  652. T h e C o u r t ' s d i s c u s s i o n i n  

Roe of p r e n a t a l - d e a t h  recovery  "was p e r f u n c t o r y ,  and 

unfortunatelylargelyinaccurate, and shou ld  n o t  be  r e l i e d  upon 

a s  t h e  c o r r e c t  view of t h e  law a t  t h e  t i m e  o f  Roe v .  Wade." 45 

Mo. L .  Rev. a t  652-53. -- See a l s o  Wil l iam R. Hopkin, J r . ,  Roe v .  

z b o r t i o n  under t h e  common law was w e l l  e s t a b l i s h e d .  
Cour t s  had r ende red  c l e a r  h o l d i n g s  t h a t  a b o r t i o n  was 
a  crime,  no d e c i s i o n  i n d i c a t e d  t h a t  any form of 
a b o r t i o n  was l a w f u l ,  and secondary  a u t h o r i t i e s  
s i n i l a r l y  un i formly  suppor t ed  t h e  c r i m i n a l i t y  o f  
a b o r t i o n .  The o n l y  d i f f e r e n c e  among t h e s e  
a u t h o r i t i e s  had been t h e  s e v e r i t y  of  t h e  cr ime 
(misdemeanor o r  f e l o n y ) ,  an  u n c e r t a i n t y  t h a t ,  under  
Coke's i n f l u e n c e ,  began t o  s e t t l e  i n t o  t h e  p a t t e r n  o f  
h o l d i n g  a b o r t i o n  t o  be  a  misdemeanor u n l e s s  t h e  c h i l d  
was born a l i v e  and t h e n  d i e d  from t h e  i n j u r i e s  o r  
p o t i o n s  t h a t  l e d  t o  i t s  premature  b i r t h . "  
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Wade and t h e  T r a d i t i o n a l  Legal  S t a n d a r d s  Concerning Pregnancy, 

47Temp. L . Q .  715, 723 (1974) ("~hltmustrespectfullybepointed 

o u t  t h a t  J u s t i c e  Blackmun h a s  u n d e r s t a t e d  t h e  e x t e n t  t o  which 

t h e  law p r o t e c t s  t h e  unborn c h i l d . " ) .  

Roe 's  adopt ion  o f  t h e  v i a b i l i t y  s t a n d a r d  i n  1973 d i d  n o t  

r e f l e c t  American l a w .  V i a b i l i t y  p l a y e d  no r o l e  i n  t h e  common 

law of p r o p e r t y ,  homicide,  o r  a b o r t i o n .  C la rke  D .  Forsy the ,  

Homicide o f t h e  Unborn Ch i ld :  The Born A l i v e  Rule and Other  Legal  

Anachronisms, 21 Val.  U. L .  Rev. 563, 569 n .33  ( 1 9 8 7 ) .  And t h e r e  

was no v i a b i l i t y  s t a n d a r d  i n  wrongful-death law because  t h e  

common law d i d  n o t  r ecogn ize  a cause  o f  a c t i o n  f o r  t h e  wrongful  

d e a t h  o f  any person .  F a r l e y  v .  S a r t i n ,  195 W.Va. a t  674, 466 

S.E.2d a t  525 ( " A t  common law, t h e r e  was 1-10 cause  of a c t i o n  f o r  

t h e w r o n g f u l  d e a t h  of a p e r s o n . " ) ;  W .  PageKeeton e t a l . ,  P r o s s e r  

and Keeton on t h e  Law of T o r t s  § 127, a t  945 ( 5 t h  ed .  1984) ("The 

common law not  on ly  den ied  a t o r t  r ecove ry  f o r  i n j u r y  once t h e  

t o r t  v i c t i m  had d i e d ,  i t  a l s o  r e f u s e d  t o  recognize  any new and 

independent  cause  of a c t i o n  i n  t h e  v i c t i m ' s  dependants  o r  h e i r s  

f o r  t h e i r  own l o s s  a t  h i s  d e a t h . " ) .  

The v i a b i l i t y  s t a n d a r d  was i n t r o d u c e d i n t o  American law by 

Bonbrest  v .  Katz, 65 F. Supp. 138 ( D . D . C .  1 9 4 6 1 ,  t h e  f i r s t  c a s e  

t o  r ecogn ize  a cause  o f  a c t i o n  f a r  p r e n a t a l  i n j u r i e s .  Bonbrest  
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i m p l i e d  t h a t  such a  cause  of a c t i o n  would be  recognized  o n l y  i f  

t h e  unborn c h i l d  had reached  v i a b i l i t y .  65 F. Supp. a t  140. 

V i a b i l i t y  was i n i t i a l l y  adopted  by c o u r t s  i n  

p r e n a t a l - i n j i l r y  law, b u t  i t s  i n f l u e n c e  was waning by 1961. - See 

Daley v .  Meier, 33 111. App. 2d 218, 178 N.E.2d 691 (1961) 

( h o l d i n g  t h a t  an  i n f a n t  bo rn  a l i v e  c o u l d  r ecove r  damages f o r  

i n j u r i e s  s u f f e r e d  b e f o r e  v i a b i l i t y ) ;  s e e  a l s o  Note, T o r t s  -- -- 

Extens ion  of P r e n a t a l  I n j u r y  Doc t r ine  t o  Nonviable I n f a n t s ,  11 

DePaul L.  Rev. 361 (1961-62) . One thorough l e g a l  su rvey  of 

p r e n a t a l - i n j u r y  law a  decade b e f o r e  Roe was dec ided  concluded 

t h a t  " [ t l h e  v i a b i l i t y  l i m i t a t i o n  i n  p r e n a t a l  i n j u r y  c a s e s  i s  

headed f o r  o b l i v i o n .  C o u r t s  a r e  coming t o  r e a l i z e  t h a t  i t  i s  

i l l o g i c a l  and u n j u s t  t o  t h e  c h i l d r e n  a f f e c t e d  and n o t  r e a d i l y  

amenable t o  s c i e n t i f i c  p r o o f .  " C h a r l e s  A. L in tgen ,  The Impact 

of  Medical Knowledge on t h e  Law R e l a t i n g  t o  P r e n a t a l  I n j u r i e s ,  

110 U. Pa. L .  Rev. 554, 600 ( 1 9 6 2 ) .  

C .  Roe 's  v i a b i l i t y  s t a n d a r d  was dic tum.  - 

The v i a b i l i t y  s t a n d a r d  adopted i n  Roe was dic tum.  Randy 

Beck, Self-Conscious D ic t a :  The O r i g i n s  of Roe v. Wade's - 

T r i m e s t e r  Framework, 51  AM. J. Legal H i s t .  505, 516-26 ( 2 0 1 1 ) .  

It was n o t  a  p a r t  of  e i t h e r  t h e  Texas s t a t u t e  add res sed  i n  Roe - 

o r  t h e  Georgia s t a t u t e  add res sed  i n  Doe v.  Bol ton,  410 U . S .  179 
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(1973) ;  n e i t h e r c a s e w a s  c o n d i t i o n e d o n v i a b i l i t y .  I n  f a c t ,  t h e  

v i a b i l i t y  s t a n d a r d  was adopted  i n  - Roe wi thout  any e v i d e n t i a r y  

r e c o r d  and was n o t  d i s c u s s e d  i n  t h e  b r i e f s  o r  arguments.  Beck, 

51 Am. J .  Legal  H i s t .  a t  511-12. The v i a b i l i t y  r u l e  was a l s o  

d i c t u m i n C a s e y b e c a u s e t h e  Pennsy lvania  s t a t u t e a t  i s s u e  i n  t h a t  

c a s e  was n o t  c o n d i t i o n e d  on v i a b i l i t y  b u t  a p p l i e d  throughout  a  

woman's pregnancy.  Becli, 103 Nw. U. L .  Rev. a t  271-76. 

A d d i t i o n a l l y ,  " t h e  Roe C o u r t ' s  i n t e r n a l  correspondence"  

demons t ra tes  t h a t  t h e  J u s t i c e s  themse lves  recognized  t h a t  t h e  

v i a b i l i t y  s t a n d a r d  was n o t  on ly  " ' a r b i t r a r y , ' "  b u t  a l s o  

" ' u n n e c e s s a r y . ' "  Becli, 51 Am. J. Legal  H i s t .  505, 520, 521, 

526; -- s e e  a l s o  Randy B e c k ,  The E s s e n t i a l  Holding of Casey: - 

Reth ink ing  V i a b i l i t y ,  75 UMKC L. Rev. 713, 713 (2007) ( q u o t i n g  

J u s t i c e  Blackmun's s ' I n t e r n a l  Supreme Court  Memo," a s  quoted i n  

David J. Garrow, L i b e r t y  & S e x u a l i t y :  The Right. t o  Pr ivacy  and 

t h e  Making of Roe v .  Wade 580 (1994) ) ( " "'You w i l l  observe  t h a t  

I have c o n c l u d e d t h a t t h e  e n d o f t h e  first t r i m e s t e r  i s  c r i t i c a l .  

T h i s  i s  a r b i t r a r y ,  b u t  p e r h a p s  any o t h e r  s e l e c t e d  p o i n t ,  such 

a s  qu ickening  o r  v i a b i l i t y ,  i s  e q u a l l y  a r b i t r a r y .  " "') . 

D.  Roe's  v i a b i l i t y  s t a n d a r d  was i n c o h e r e n t .  - 

The Uni ted S t a t e s  Supreme Court  h a s  "never j u s t i f i e d "  t h e  

v i a b i l i t y  r u l e  of RoeandCasey  " i n e i t h e r  l e g a l  o r m o r a l t e r m s . "  
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Randy Beck, 103 Nw. U. L. Rev. at 249; see also Beck, 103 Nw. 

U. L. Rev. at 253, 268-69 & n. 116 (and authorities cited 

therein). Justice White explained the lack of foundation for 

the viability standard in his dlssent in Thornburgh v. American 

College of Obstetricians & Gynecologists, 476 U.S. 747, 794-95 

(1986) (White, J., dissenting) : 

"A second, equally basic error infects the Court's 
decision in Roe v. Wade. The detailed set of rules 
governj-ng state restrictions on abortion that the 
Court first articulated in - Roe and has since refined 
and elaborated presupposes not only that the woman's 
libertyto choose an abortion is fundamental, but also 
that the State's countervailing interest in 
protecting fetal life (or, as the Court would have it, 
'potential human life,' 410 U.S., at 159) becomes 
'compelling' oniy at the point at which the fetus is 
viable. As Justice O'Connor pointed out three years 
ago in her dissent in Akron v. Akron Center for 
Reproductive Health, Inc., 462 U.S. [4161, at 461 
[ (1983) 1 ,  the Court's choice of viability as the point 
at which the State's interest becomes compelling is 
entirely arbitrary. The Court's 'explanation' for the 
line it has drawn is that the State's interest becomes 
compelling at viability 'because the fetus then 
presumablyhasthe capacityofmeaningfullife outside 
the mother's womb. ' 410 U.S., at 163. As one critic 
of Roe has observed, this arcilment 'mistakes a 
d e f i n i t i o n f o r a s y l l o g i s m . '  Ely, The Wages of Cryin9 
Wolf: A Comment on Roe v. Wade, 82 Yale L. J. 920, 924 

"The governmental interest at issue is in protecting 

those whowillbe citizens if their lives are not ended 

in the womb. The substantiality of this interest is 



i n  no way dependent on t h e  p r o b a b i l i t y  t h a t  t h e  f e t u s  

may b e  capab le  of s u r v i v i n g  o u t s i d e  t h e  womb a t  any 

g iven  p o i n t  i n  i t s  development, a s  t h e  p o s s i b i l i t y  of 

f e t a l  s u r v i v a l  i s  c o n t i n g e n t  on t h e  s t a t e  of  medica l  

p r a c t i c e  and technology,  f a c t o r s  t h a t  a r e  i n  e s sence  

m o r a l l y  and c o n s t i t u t i o n a l l y  i r r e l e v a n t .  The 

S t a t e ' s  i n t e r e s t  i s  i n  t h e  f e t u s  a s  an e n t i t y  i n  

i t s e l f ,  and t h e  c h a r a c t e r  o f  t h i s  e n t i t y  does  n o t  

change a t  t h e  p o i n t  o f  v i a b i l i t y  under conven t iona l  

medica l  wisdom. Accordingly,  t h e  S t a t e ' s  i n t e r e s t ,  

i f  compel l ing a f t e r  v i a b i l i t y ,  i s  e q u a l l y  compel l ing 

b e f o r e  v i a b i l i t y . "  

S i m i l a r l y ,  i n  t h e  a r t i c l e  c i t e d b y  J u s t i c e  White, P r o f e s s o r  John 

Har t  E l y  no ted  t h a t  Roe j u s t i f i e d  t h e  v i a b i l i t y  s t a n d a r d  wi th  

a  d e f i n i t i o n :  

" T h e c o u r t ' s  r e s p o n s e h e r e  i s  s i m p l y n o t a d e q u a t e .  It 
a g r e e s ,  i ndeed  i t  h o l d s ,  t h a t  a f t e r  t h e  p o i n t  o f  
v i a b i l i t y  ( a  concept  i t  f a i l s  t o  n o t e  w i l l  become even 
l e s s  c l e a r  t h a n  i t  i s  now a s  t h e  technology  of b i r t h  
c o n t i n u e s  t o  deve lop)  t h e  i n t e r e s t  i n  p r o t e c t i n g  t h e  
f e t u s  i s  compel l ing.  E x a c t l y  why t h a t  i s  t h e  magic 
moment i s  n o t  made c l e a r :  V i a b i l i t y ,  a s  t h e  Court  
d e f i n e s  i t ,  i s  ach ieved  some s i x  t o  twelve weeks a f t e r  
qu ickening .  (Quickening  i s  t h e  p o i n t  a t  which t h e  
f e t u s  beg ins  d i s c e r n i b l y  t o  move independen t ly  of t h e  
mother and t h e  p o i n t  t h a t  h a s  h i s t o r i c a l l y b e e n  deemed 
c r u c i a l  -- t o  t h e  e x t e n t  a r v  p o i n t  between conceptj.on I;i 
and b i r t h  has  been focused  on . )  But no, i t  i s  
v i - a b i l i t y  t h a t  i s  c o n s t i t u t i o n a l l y  c r i t i c a l :  t h e  
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C o u r t ' s  defense seems t o  mistake a  d e f i n i t i o n  f o r  a  
syl iogism. 

"'With r e spec t  t o  t h e  S t a t e ' s  important and 
l e g i t i m a t e  i n t e r e s t  i n  p o t e n t i a l  l i f e ,  t h e  
'compelling'  poirit i s  a t  v i a b i l i t y .  This i s  
so because t h e  f e t u s  then  presumably has  t h e  
c a p a b i l i t y  of meaningful l i f e  o u t s i d e  t h e  
mother 's  womb.' 

"With regard  t o  why t h e  s t a t e  cannot cons ider  t h i s  

' impor tant  and l e g i t i m a t e  i n t e r e s t '  p r i o r  t o  

v i a b i l i t y ,  t h e  opinion i s  even l e s s  s a t i s f a c t o r y . "  

JohnHar t  Ely, TheWages of CrylngWolf: A C o m e n t o n R o e v .  Wade, 

82 Yale L . J .  920,  924-25 (1973) (quot ing  Roe, 4 1 0  U . S .  a t  163) 

( f o o t n o t e s  o m i t t e d ) .  

Nei ther  Roe iior any of t h e  subsequent cases  r e l y i n g  on t h e  

v i a b i l i t y  s t andard  have provided any a l t e r n a t i v e  r a t i o n a l e  t o  

support  t h a t  s tandard:  " In  t h e  decades s i n c e  Roe, t h e  Court has - 

o f f e r e d  no adequate r a t i o n a l e  f o r  t h e  v i a b ~ l i t y  s tandard ,  

notwithstanding p e r s i s t e n t  j u d i c i a l  and academic c r i t i q u e s . "  

Beck, 7 5  UMKC L .  Rev. a t  740. 

Because of - Roe, v i a b i l i t y ,  i n  abor t ion  law, i s  a  l i m i t a t i o n  

on t h e  e x e r c i s e  o f t h e  s t a t e ' s  in t e res r .  i n p r o t e c t i n g  theunborn  

c h i l d .  Outside abor t ion  law, v i a b i l i t y  has l i t t l e  

significance. V i a b i l i t y i s  l a rge lybasedonou tcome s t a t i s t i c s  

a t a  s p e c i f i c  g e s t a t i o n a l a g e ,  coupledwi th  an es t ima t ion  o f t h e  
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technological capabilities of a particular facillty in 

medically assisting premature children. As the South Dakota 

Supreme Court said in Wlersma v. Maple Leaf Farms, 543 N.W.2d 

787, 792 (S.D. 1996), " '  [vl liability' as a developmental turnlng 

point was embraced in abortion cases to balance the privacy 

rights of a mother against her unborn child. For any other 

purpose, viability is purely an arbitrary milestone from which 

to reckon a child's legal existence." (Footnote omitted.) 

Viability is irrelevant to determining the existence of 

prenatal injuries, the extent of prenatal injuries, or the cause 

of prenatal death. Viability is irrelevant to proving 

causation because the unborn child's anatomic condition can be 

observed regardless of viability and, if the unborn child dies, 

the cause of its death can be determined by autopsy regardless 

of the child's gestational age. Viability does not affect the 

child's loss of life or the damages suffered by the surviving 

family. There is no evidence that permitting recovery of 

damages for the wrongful death of a child before viability will 

increase fraudulent litigation. See 66 Federal Credit Union v. 

Tucker, 853 So. 2d 104, 113 (Miss. 2003). 

Quite simply, the use of viability as a standard in 

prenatal-injury or wrongful-death law is incoherent. As the 

42 
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West V i r g i n i a  Supreme Court  concluded i n  Fa r l ey :  " [ Jl u s t i c e  i s  

deniedwhen atortfeasorispermittedto walk awaywi th impun i ty  

because o f  t h e  happenstance t h a t  t h e  unborn c h i l d  had n o t  y e t  

reached v i a b i l i t y  a t  t h e  t i m e  of  d e a t h . "  4 6 6  S.E.2d a t  533. 

Though a number of r a t i o n a l e s  were o r i g i n a l l y  c i t e d  f o r  t h e  

v i a b i l i t y  r u l e  i n  p r e n a t a l - i n j u r y  o r  wrongful-death law, t h e  

s o l e  remaining j u s t i f i c a t i o n  of n o t  abandoning v i a b i l i t y  i n  

wrongful-death  law seems t o  be d e f e r e n c e  t o  l e g i s l a t i v e  b o d i e s ,  

a r a t h e r  s t r a n g e  r a t i o n a l e  f o r  c a u t i o n  i n  abandoning a 

j u d i c i a l l y  c r e a t e d  r u l e .  

S ince  Roe was dec ided  i n  1973, advances i n  medical  and 

s c i e n t i f i c  technology have g r e a t l y  expanded o u r  knowledge of 

p r e n a t a l  l i f e .  The development of  u l t r a s o u n d  technology  has  

enhancedmedica l  a n d p u b l i c  unde r s t and ing ,  a l l owing  u s  t o  watch 

t h e  growth and development of  t h e  unborn c h i l d  i n  a way p r e v i o u s  

g e n e r a t i o n s  c o u l d n e v e r  have imag ined .  S i m i l a r l y ,  advances i n  

g e n e t i c s  and r e l a t e d  f i e l d s  make c l e a r  t h a t  a new and unique 

human b e i n g  i s  formed a t  t h e  moment of  concept ion ,  when two 

cells ,  i n c a p a b l e  of independent  l i f e ,  merge t o  form a s i n g l e ,  

i n d i v i d u a l  human e n t i t y  . I s  O f  cour se ,  t h a t  new l i f e  is n o t  y e t  

I0  See,  e . g . ,  Bruce M. Ca r l son ,  Human Embryology and 
Developmental Biology 3 (1994) ("Humanpregnancybeginswlththe 
f u s i o n  of an  egg and a sperm . . . . " ) ;  Ronan O I R a h l l l y  & Fab lo l a  
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mature -- growth and development are necessary before that life 

can survrve independently -- but rt rs nonetheless human lrfe. 

And there has been a broad legal consensus in America, even 

before Roe, that the life of a human being begins at conceptior)." 

An unborn child is a unique and individual hurnan being from 

Muller, Human Embryology and Teratology 8 (2d ed. 1996) 
("Althoughlife is a continuous process, fertilization .is a 
criticai landmarkbecause, under ordinarycircumstances, a new, 
genetically distinct human organism is thereby formed. This 
remains true even though the embryonic genome is not actually 
activated until 4-8 cells are present, at about 2-3 days."); 
Keith Moore, The Developinq Human: Clinically Oriented 
Embryology 2 (8th ed. 2008) (The zygote "results from the union 
of an oocyte and. a sperm during fertilization. A zygote or 
embryo is the beginning of a new haman being."); Ernest 
Blechschmidt, TheBeg inn ingofHumanLi fe l6 -17  (1977) ("Ahurnan 
ovum possesses human characteristics as genetic carriers, not 
chicken or fish. This is now manifest; the evidence no longer 
allows a discussion as to if and when and in what month of 
ontogenesis a human being is formed, To be a human being is 
decided for an orqanism at the moment of fertilization of the 
ovum."); C.E. Coriiss, Patten's Human Embryology: Elements of 
Clinical Development 30 (1976) ("It is the penetration of the 
ovum by a sperm and the resultant mingling of the nuclear 
material each brings to the union that constitutes the 
culmination of the process of fertili-zation and marks the 
initiation of the life of a new individual."); and Clinical 
0bstetri.c~ 11 (Carl J. Pauerstein ed. 1987) ("Each member of a 
species begins with fertilization -- the successful merging of 
two different pools of genetic information to form a new 
individual. " ) . 
1 4  See Paul Benjamin Linton, Planed Parenthood v. Casey: The - 
Flight From Reason in the Supreme Court, 13 St. Louis U. Pub. 
L. Rev. 15, 120-137 (1993) ("Appendix B: The Legal Consensus on 
the Beginning of Life," citing caselaw and statutes from 38 
states and the District of Columbia stating that the li.fe of a 
human being should be protected beginning with conception). 

4 4 
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conception, and, therefore, he or she is entitled to the full 

protection of law at every stage of development. 

Conclusion 

Roe's viability rule was based on inaccurate history and 

was mostly unsupported by legal precedent. Medical advances 

since - Roe have conclusively demonstrated that an unborn child 

is a unique human being at every stage of development. And 

together, Alabama's homicide statute, the decisions of this 

Court, and the statutes and judicial decisions fromother states 

make abundantly cl-ear that the law is no longer, in Justice 

Blackmun's words, "reluctant . . . to accord legal rights to the 

unborn." For these reasons, Roe's viability rule is neither 

controlling nor persuasive here and should be 

rejected by other states until the day it is overruled by the 

United States Supreme Court. 

Stuart, Bolln, and Wise, JJ., concur. 
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and T O I ~ ~ ~ A N ,  BBALS, 
concur. 

id ~ ~ ~ ~ ~ t s  and Index- 

ordinance passed by the Scattle city crmncil 
STATE ex rel. VANOERVORT v. GRANT in 1921, the Seattle board of public works 

et al. entered into a m~rittcn contract with the Rib- 
NO. 22003. lic Market & Dncrnrtment ,Store Company. 

Undcr the terms of that contract, the Xarket 
Supremc Court of Washington. Comnanv was author&& to build an  arcade . ~- - ~ .  

Mnrcd 26, 1930. over the sidewall< on the west side of Pike 
Nilisance m72-Taxpayer suffering ,no injury place and to place booths and ma*"@' stalls 

not common to general  not main. on the sidewalk for a distance of two hundred 
tain action for removal of market stalls fram feet. Par t  of the booths became the prowrty 
aPreets (Rem. Comp. Stat. $$ 9912-9914, of tho market comwny who operated the 
00*1 same as stalls for the sale of merchaneise <<'..,. ~~~ . 

In mandamus action instituted by taxpayer and farm produ@s. The lrruaining booths 
to require removal of market stalls as pnhlic were turned over to the oity, and by it lcased 
nuisance, undcr Rem. Camp. Stat. 85 w12-9*14, to various parties for the same yurposes. 
from city street, where it appeared that tax- Place Market building, which has 
payer resided about seven miles from place of been at tl,is point for dy years, 
nllegcd nuisance and that he was not an abut- 
ting owner and was uot. especially aiCerted by was remodcl.cin1. Tire market comwiny also 

oi sidewalk otl,erwiso than as placed booths along the viaducl: ieadiag.over 

eral t8xpayEr, taxpayer not maintain Western avenuc. In lieu of the sidewalk on 
tion, since generally, and under Rem. Comp. the vest  side of Pike Irlaco occupied by booths 
stat. 5 9921, public nuisance does not furnish and stalls, the mr l re t  company and i ts  suc- 
gromxd far action by individual who lneroly suf- cwsors, the intervening appellants, provided 
+OF. iniurv which is common to general poblic. more comodiom sidowalli on their own A".- -" " 

promrty immediately ad jo in i~~g the vacated 
Department 1. sidewall;. The lease '3y the city to tile mar- 
&ppeal from Superim Co~ld ,  icing Coun- ket company and its successow is for a tenn 

ty ; Robert M. Jones, Judge. of fifteen years. Tlle ovuners of the fec in 

uandamus by the ,Sbte, on the the nronarty directly abutting on Pike place 

J. W, ,,andorvo,.t, aminst I,. urra Grant a re  the in te r r re~ng a~pellants. The validits 
and as board of public of the 1M1 ordinance haT4ng been questioned, 

the city of Seattle, in whi,ch the 
the city council in September, 1927, passed 
an  ordinance rea5rming and ratifying the public nCarkets, incorporated, and otiiels in- 

terve31ed. prom the ji~dgment for l r l a t o ~ ,  the 'Iw1 ordinance and the 
theEunder b,y the city with the market com- defendants and intelveners appeal. 
yaw. 

Reversed, with directions. Relator T'andervort, who seeks writ of 
~ h o s .  J. L. Kennedy, 3. Arnbler Newton, mantlnmus requiring the removal of the stalls 

Tupker & Tiiekcr, Iiyland, E l~ idge  & Al- from the sidewalk, is a taxpayer and resides 
vord, Lane & Thompson, McClure Cz McClure, in Seattle about seven m i l s  from Pike place. 
Palmer, As1rl.e~ & Bretllorst and 13. W. H a w -  He is not an abutting owner and is not esw- 
land, all of Seattle, for appelinnls. cially alCected by tho obstructian of tho side- 

Vandsvecr, Bassett & Iminson, uf Seat- walk o t l ~ c ~ v i s e  than a s  a general taxpayer. 
tle, for respondent. The respondent contends that tlie 1921 or- 

dinance, and the eontract e r m t e d  pllrsuant 
MIldI,ARD, J. thereto, and tho 1927 validating ordinance 
This is a mandamus action instituted by a are void; therefore the obstniction of the 

taxpayer to reanire the removal of market sidemalli by the boothe ;tnd stalls is unidvrCul 
stalls, as  a public nuisance, fram the \vest and constitutes a yublic nuisance, for the 
sidewalk of Pike place, a public street of abatement of which the respondent a s  a resi- 
the city of Seattle. From judgment order- dent and taxpayer of Seattle may maintain 
ing removal of the stalls, the defendant mem- this action. 
bers o£ the board of pibblic works and the miding that the city witliout color or 
intervening defendants have a~pealed. right or authority by ordinance and contract 

Pike place is a pubiic street and runs in ~rovided  for the erection and maintenance of 
a nortlierly and soiitherly direction. Pike a public nuisance, and that the 1927 ordi- 
Street runs in nu easterly and westerly d i rec~  nance was not effectual to validate the 1 U @ l  
tion. Pilce place extends from Piko street to ordi~mnce nnd contract, tl1e e i a i  court said: 
a Point two hundred feet north of Stewart "Reluctantly I am forced to the conclusion 
street. Along the westerly side of Pike pliice, that where a pub'lic nuisance exists, nrbich 
and abutting upon the curb, is a sidewalk ten the proper authorities neglect or refilse to 
feet wide extending from the curb to the abate, where the ordinary course of law docs 
Prowrty line. Western avenue is a public not afford a plain spfedy and adequate reme- 
stl.eet parailel with, and on n grade below, dy, then the wt3t will issue on the relation 
the icvel of Pilre =%ace. Pursuant t o  an  of a citizen and taxpayer, though no special. - 

-For other cares same topic and K ~ Y - N U X U E R  in all Key- umbered Digests and Indexes 
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beneficial interest on his part in  the relief be necessary, in a prosecution for  such a 
songht be shorn. 'me case of State ex rel. iluisance, to show that  any  one had been de- 
Remolds v. Bill, 135 Wash. 442, 227 P. 1001, layed or tarned aside. The offence mould be 
I think to be conclusive on this point." complete, although during the continuance of 

Assuming that the two ordinances and the the obstruction no one had had occasion to 
contract are void, the occupancy of the sidc- Pass over tile was. T h e  wrong consists in  
walk by the stails is unlawful, therefore such doing an  act inconsistent with and in  dcroga- 
obstruction constitutes a publie nuisance. tion of the public or common r igh t  I t  is in 

consists in unlawfully doing cases of this character t h a t  the law does not 
act, or to perform a which act Permit private actions to  be maintained on 
or omission * * + unladully proof lncrely of a disturbance in the enjoy- 

feres obst,.llcts or tends to obstruct, ment of the common right, unless special dnm- 
* * * any * * * st,.eet or highway. age is also shown, distinct not only in degree . * .,, ,Seetion w14, .Comn, Stat, but in kind from t h a t  which is done to the 

whole public by the nuisance. * * * When 
:!A public nuisance is one which affects the wrongful of itself a distnrbance or 

equally the rights of an  entire eommi1nit.Y or, obstruction only to the a 
neighborhood, although the extent of the dam- and right, the sole is by pub- 
age may unequal." Section 9912, Rem. lic prasecutio,,, unless special damage is 
Comp. Stat. caused to indiridnals. I n  snrh r n s p  the  net  . - .- . .-. -. 

"It is a public n u i s a n c e  * * * 4. To of itself does no wrong to individuals distinct 
obstruct or encrorlch npon p ~ ~ b l i r  higliwass, from that done to the whole c~mmunity!~ 
private ways, streets, alleys. * * "' See- 
tion 9913, Rem. Camp. Stat. 

The respondent does not own the property 
abutting the sidewalk nor does he own any 
property in  the vicinity of Pike place; in fact 
he resides seven miles distant from the ob- 
struction of which he complains. E e  is a tax- 
payer and a resident of the city of Seattle 
but he has no spccial interest, apart  from his 
interest as one of the general public, entit:ling 
him to maintain mandamus proceedings to 
compel the removal of the booths f rom tlie 
sidewalk. The rule i s  uniformly recogni7,cd 
that, "In the absence of statute providing oth- 
erwise, a public nuisance does not filrnish 
ground for an  netion either a t  law or in equi- 
ty by an  individual who merely siifCers an in- 
jury which is com~nan to the general pitblic; 
* * * " Section 311, p. 728, Val. 46, C. J. 

Our statute is declaratory of the rule that 
it  is essential to the right of an individual to 
relief against a public nuisance, that the in- 
dividual show he has suffered or will sliiier 
special injury other than tha t  in which all 
the general public shnre alike. 

"A private person may maintain a civil ac- 
tion for a public nuisance, if i t  is specially in- 
jurious to himself, but not otherwise!' Sec- 
tion 9921, Rem. Comp. Stat. 

Tha rule i s  discussed a s  follows in the well 
considered cam of Wesson v. Washburn 11-on 
Oo., 13 Allen (Mass.) 95, 90 Am. Dee. 181: 

"Where a public right or privilege common 
to  every person in the community is interrupt- 
.a3 or interfered with, a nuisance is created by 
the very act of interruption or interference, 
which subjects the party through whose agen- 
ey i t  is done to a public prosecution, almough 
no actual injury or damage may be thereby 
lcaliscd to any one. I f ,  for example, a public 
way is obstructed, the existence of the ob- 
struction is a nuisance, and punishable as 
such, even if no inconvenience or delay to puh- 
lic travel actually takes place. I t  would not 

Reed v. Seattle, 124 Wash. 185, 213 P. 923. 
20 9, L. R. 446; Eilotorcamp Garage Co. v. 
Tacoma, 136 Wash. 989, 211 P. 16, 42 A. L. R. 
886; and Anderson v. Nichols, 152 Wash. 315, 
278 P. 161, a re  not in point. The complain- 
ants in  those actions were abutting property 
owners o r  awned property in  the vicinity of 
the obstruction or encroachment, and the in- 
jury they suffered difPered in kind from that 
suffered by the general public. 

State v. Camp Lewis Service B Garage Co., 
120 Wash. 166, 224 P. 984, is clearly distin- 
guishahle, as that  action was by the state to  
abate a nuisance. 

State ex rel. Reynolds v. Hill, 135 Wash. 
442, 237 P. 1004,1005, relied npon by respond- 
ent, and deemed by the trial court a s  conclu- 
sive of the question involved in the case at 
bar, was an  action brought by a taxpayer to 
require the city commission of Wnlla Walla 
to remove gasoline pumps from the sidiwalks 
of that  city, on the ground that  such encroach-' 
ment was a public nuisance. A demurrer to 
the complaint was sustained, the parties stood 
upon the pleadings, ant1 upon appeal to this 
court me held that  the demurrer was improp- 
erly sustained. I n  that  opinion it is stated 
that, "' '* * The existence of the nui- 
sance, and the right of the eourt to compel the 
officers tb abate it, were not the determining 
factors in  the consideration of the demurrer 
to  the petition. Apparently, what resulted in 
the sustaining of the demurrer w a s  the con- 
tention that all the necessary parties had not 
been joined a s  defendants, and that  the court 
would not attempt to compel the doing of acts 
when i t  could not be determined when the 
court's mandate had been complied with." 

I t  was urged by the demurring respondents 
that  the owners of the gasoline pumps should 
h a ~ e  been made parties to the  action. Wc 
held that  the demurrer on the ground of the 
absence of proper parties when they axe not 
necessary parties is not sustainable. How- 
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ever, there is language in  that  opinion f rom 
which i t  may be concluded that a taxpayer 
w-ho is not a n  abutting owner may maintain 
mnl:dnms gccceediugs far i l e  abatement of a 
i,ulilic nuisance though he merely suffers a n  
injury which is common to the general pub- 
lic. SilCh rule is not consonant with the  
gcncrally recognized rule and is contrary to  
sectiou 8921, Rem. Comp. Stat., tha t  a private 
person cannot maintain a civil action for the  
abatement of a public nuisance when such in- 
dividual does not suffer injury difiering in  
kind from tha t  suffered by the public gen- 
erally. Therefore, State e s  rel. Reynolds v. 
Hill, supra, is modified in so f a r  a s  it is a t  
variance with the rule that  a public nuisance 
does not furnish ground for an action by a n  
individual who merely suffers a n  injury that 
is common to the general public. 

"By the express provisions of the statutes 
in  son,@ jurisdictions pcrsons beneficially in- 
terested in  compelling the performance of 
the  acts sought to  be enforced are the proper 
or necessary parties to bring proceedings i n  
mandamus for  enforcement. However, ac- 
cording to  the weight of authority, the wr i t  
mill not issue ullder these statutes t o  compel 
t h e  performance of a strictly public duty at 
the instance of a private citizen having no 
interest beyond that  shared in common with 
other citizens: but in  some jurisdictions the  
rule is directly to the contrary!' $ 547, p. 841, 
Vol. 38, 0 .  J. 

The right of a private person to maintain a 
civil action for a public liuisance is definitely 
and clearly limited, by section 9021, Rem. 
Comp. Stat., to individuals who have suffered 
special damage nistir~et from tha t  done to  the 
whole eonununitv. I t  followa that  thn re- 

by the public generally. 
Tho judgment appealed from is reversed 

with directious to dismiss the action. 

MITCHELL, 0. J., ant1 MAIN, PARKER, 
and TOLMAN, JJ., concur. 

STATE v. WILLIAMS et al. 
No. 22285. 

Supreme Court of Woshin8tou. 
March 17, 1930. 

Criminai law -824(i3)-Failure ta instruct 
jury that no inference of guilt resuited from 
defendants' failure to testify was not error 
without request therefor (Supreme Court Rule 
9, 5 l; Laws 1925, Ex. Sess., p. (87;  Rem. 
Comp. Stat. $ 2148). 

Under Supreme Court Rule 9, ! 1, adopted 
pursilalxt to Laws 1025, Ex. Sess., p. 187, and 

abrogating Rem. Comp. Stat. 5 2148, providing 
that it  should be the duty of the trial court to 
instruct jury that no inference of guilt should 
?.rise s a i c s t  sce;:ssd shoold itc fail o r  refuse 
to testifj  as a witness on his ovn behalf, fail- 
ure of court to instruct jury that no inference 
oP guilt should be drann because of dcfendnnts' 
failure to testify wns not e+roneous in absence of 
request f o r  any such instruction, 

Department 1. 
Appeal from Superior Court, Conzlitz Coun- 

t y ;  Homer Kirby, Judge. 

Dolores Rhea Williams and another were 
convieled of the crime of being jointists, and 
they appeal. 

Affirmed. 
Gus L. Thacker, of Chehalis, for appellant. 
Joseph A. hlallery, of Tacoma, and Cecil C .  

Hallin and J. rh Stone, both of Kelso, for the 
State. 

BEALS, J. 
Defendants %?ere charged by information 

with the crime of being jointists, to which in- 
formation they pleaded not guilty. l'heir 
trial resulted in a verdict of guilty as charged 
a s  to cach &fendant, and from judgment and 
sentence entered upon this verdict defendants 
appeal. 

Appellants did not take the stand a s  wit- 
nesses on their own behalf, alld they assign 
error upon tho failure of the trial court to  iii- 
struct the jury tha t  no intexence of guilt 
should be drawn by the jury because of their 
failure to so testify. It is admitted by appel- 
lants in  their brief tha t  no request for any 
such instruction was made by apliellants, or 
either of them. 

Appellants conten'd that under the constitn- 
tion and laws of this state it was the duty of 
the trial court to instruot the jury a s  above 
indicated, even though no rmch instruction 
was requested by them, and notwithstanding 
section 1, rule 9 (Criminal Procedure), of the 
Rules oP Pluding,  Procedure and Practice 
adopted by this court January 14, 1927, pur- 
suant to chaptcr.118, Laws of 1825, Extra- 
ordinary Session, which section of the rule 
referred to abrogates that  portion of section 
'L148, Rem. Cump. 8tat., which provides that 
$t shall be the duty of the trial court to in- 
struct the jury tha t  no inference of guilt shall 
arise against an  accused should he fail o r  ro 
fuse to testify a s  a witness'on his own behalf. 

Only one of the instructions given by the 
court is i~lcluded ih the record before us, and 
,this record colitsins no certificate hg the 
court to the effect tha t  tlle instruction which 
appella~lts contend should have been given 
either mas o r  vas  not read to the jury, and 
we a re  consccjuezllly unable to determine from 
the record whether o r  not any such inslruc- 
tion mas included among those which the  
court gave. 

I @B'or ollloi cases see same topic and KEY-NUMBER in all Key-Numbered Dlgests and Indexes 
286 P.-5 
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duties by other . officers . over which they 
I. ,,,,, "--- - A  .., supenr~s~on and where a failure 
to perform such duties will not prevent 
the relators from performing any duty of 
their office2 or to enforce acts in the per- 
formance of which they have no i n t e r e ~ t . ~  

Coun<y attorney. 
As a general rule, the district or county 

attorney may bring mandamus to compel 
the performance of duties affecting the 
people of the county and the administra- 
tion of justice therein.' 

County legislature. 
The legitimate interest of a county 

legislature in carrying out its mandate 
and legislative function may be sufficient 
to bring it within the zone of interest nec- 
essary to establish  tand ding.^ 

5 53 Right of private individual or 
corporation to enforce public 
right or duty 

Reseai-ck References 
West's Key Number Digest, Mandamus -23, 

23(1), 23(2) 

County department of health services 
A county department of health services had 

standing to bring a petition for administrative 
mandate directed a t  the county civil service com- 
mission, since the commission was a charter agency 
exercising quasi-judicial powers delegated by 
county charter and, thus, had autonomous stature 
distinct from the county's corporate identity. 

Ca1.-Department of Hea l th  Services v. 
Kennedy, 163 Cal. App. 3d 799, 209 Cal. Rptr. 595 
(2d Dist. 1984). 

2 N.Y.-People ex rel. Schneider v. Prender- 
gast, 172 A.D. 215, 158 N.Y.S. 615 (1st Dep't 1916). 

Sheriff 
A sheriff lacked standing to challenge a n  al- 

leged failure on the part of the Division of Parole to 
schedule timely parole revocation procedures. 

~ . ~ . - A ~ e r s  v. Coughlin, 72 k . y . 2 d  346, 533 
N.Y.S.2d 849, 530 N.E.2d 373 (1988). 

3 S.C.-Parker v. Brown, 195 S.C. 35, 10 

S.E.2d 625 (19401. . ~ 

6 
Kan.-State ex rel. v. Peterson, 147 Kan. 

6263 78 P.2d 60 (1938). 

While the authorities are not in 
harmony as to the right of an individ- 
ual to enforce a public right or to 
compel the performance of a public 
duty by mandamus in the absence of a 
special or peculiar interest, it is a rule 
of general application that, where an 
individual has a special or peculiar 
interest of his or her own indenendent 
of that which he or she holdsin com- 
mon with the people generally, he or 
she is entitled to protect or enforce 
such right by mandamus. 

The authorities are not in harmony as 
to the right of an individual to enforce a 
public right or to compel the performance 
of a public duty by mandamus.' It  has 
been stated that taxpayer status does not 
automatically confer standing on a man- 
damus applicant.2 Under some authority, 
the proceedings must be instituted by the 
proper public officer, and a private indi- 
vidual is not entitled to the writ unless he 
or she has a special and peculiar interest 
in the enforcement of the right or the per- 
formance of the duty apart from his or her 
interest as one of the general public,3 al- 
though this rule may be subject to excep- 

5 N.Y.-Putnam County Legislature v. Duffy, 
128 Misc. 2d 519, 489 N.Y.S.2d 983 (Sup 1985). 
[Section 5.31 

1 La.-State ex rel. Schoeffner v. Uowling, 158 
La. 706, 104 So. 624 (1925). 

2 Conn.-Civil Service Com'n v. Pekrul, 41 
Conn. Supp. 302, 571 A.2d 715 (Super. Ct. 1989), 
jndgnent aFd,  221 Conn. 12, 601 A.2d 538 (1992). 

"Person aggrieved" 
A town resident was not a "person aggrieved" 

by a town zoning administrator's decision not to 
pursue a landowner's alleged violation of a zoning 
ordinance governing the merger of two nonconform- 
ing lots, and thus lacked standing to appeal the de- 
cision of the administrative officer to the Zoning 
Board of Appeals and lacked standing to bring a 
mandamus action, since the resident alleged stand- 
ing based solely on his status as a town resident 
and taxpayer. 

N.H.-Goldstein v. Town of Bedford, 154 N.H. 
393, 910 A.2d 1158 (2006). 

3 Conn.-Civil Service Com'n v. Pekrul, 41 
Conn. Supp. 302, 571 A.2d 715 (Super. Ct. 19891, 



tions4 and may be limited by a specific the people a t  large or of the district af- 
~ t a t u t e . ~  fected, or any member of the class in ques- 

Under other authority, if the public tion, may enforce the right or compel per- 
right or duty affects the people a t  large or formance of the duty regardless of any 
the people of a particular governmental special or peculiar interest apart from 
district, or a particular class of the people, that common to the general ~ublic;' how- 
such as voters or taxpayers, any one of ever, where this rule prevails, the writ 

judgment afd, 221 Conn. 12,601 A.2d 538 (1992). 
Kan.-Manhattan Bldgs., Inc. v. Hurley, 231 

Kan. 20, 643 P.2d 87 (1982). 
Mich.-Detroit Fire Fighters Ass'n v. City of 

Detroit, 449 Mich. 629,537 N.W.2d 436 (1995). 
In teres t  separa te  from o r  in excess of that 

of public 
A private person may only be authorized to pe- 

tition for a writ of mandamus if he or she can show 
an interest separate from or in excess of that of the 
general public. 

Miss.-Dupree v. Carroll, 967 So. 2d 27 (Miss. 
2007). 

Distinction between res t ra ining and com- 
pelling performance 

There is a distinction between taxpayer suits 
to restrain unlawful action by public officials, where 
a special interest on the part of taxpayer may not 
be required for standing, and a suit to compel per- 
formance of a public duty, where a special interest 
is required. 

La.-Mouton v. Department of Wildlife & 
Fisheries for State of La., 657 So. 2d 622 (La. Ct. 
App. 1st Cir. 19951, writ denied, 663 So. 2d 710 
(La. 1995) and writ denied, 663 So. 2d 711 (La. 
1995). 

No dis t inct  in teres t  shown 
Members of the  Fraternal Order of Police 

(FOP) lacked standing to maintain a declaratory or 
mandamus action, seeking an order directing the 
Department of Conservation and Natural  Re- 
sources to  provide police training to park rangers 
and seeking a declaration that the department's 
use of untrained park rangers violated the Conser- 
vation and Natural Resources Act and Municipal 
Police Jurisdiction Act, where FOP'S general alle- 
gation that  they feared for their safety and the  
safety of the  citizenry since the rangers had not 
been trained pursuant to the police officers' ednca- 
tion and training program failed to demonstrate 
that the FOP possessed a substantial and immedi- 
ate interest that was distinct from the interest of 
the general public. 

Pa.-Pennsylvania Sta te  Lodge, F ra te rna l  
Order of Police v. Com., Dept. of Conservation and 
Natural Resources, 909 A.2d 413 (Pa. Commw. Ct. 
20061, order afPd, 592 Pa. 304, 924 A.2d 1203 

(2007). 
4 ~ i s c r i m i n a t i o n  against  taxpayer  

An exception to the general requirement of a 
particular or special interest in order for plaintiff 
to have standing to bring suit requesting issuance 
of a writ of mandamus to a public official is avail- 
able when a public official charged with unlawful 
performance or refusal to perform a legal duty 
discriminates against the taxpayer by increasing 
his or her tax burden or otherwise injuriously af- 
fecting the taxpayer's personal property, in which 
case the taxpayer need not show a special interest 
in  order to sustain the right of action. 

La.-Mouton v. Department of Wildlife & 
Fisheries for State of La., 657 So. 2d 622 (La. Ct. 
App. 1st Cir. 19951, writ denied, 663 So. 2d 710 
(La. 1995) and writ denied, 663 So. 2d 711 (La. 
1995). 

5R.I.-Hall v. Town Council of North Provi- 
dence, 48 R.I. 8, 135 A. 33 (1926). 

'111.-Mamolella v. First Bank of Oak Park, 
97 Ill. App. 3d 579, 53 111. Dec. 12, 423 N.E.2d 204 
(1st Dist. 1981). 

S.D.-Cummings v. Mickelson, 495 N.W.2d 
493 (S.D. 1993). 

W.Va.-Smith v. West Virginia State Bd. of 
Educ., 170 W. Va. 593, 295 S.E.2d 680, 6 Ed. Law 
Rep. 1138 (1982). 

Citizen as beneficially in teres ted par ty  
Where a public right is involved and the object 

of the writ of mandate is to procure enforcement of 
a public duty, a citizen is a "beneficially interested 
party" able to obtain relief in  mandamus if he or 
she is  interested in  having the public duty enforced. 

Gal.-Mission Hosp. Regional Medical Center 
v. Shewry, 168 Cal. App. 4th 460, 85 Cal. Rptr. 3d 
639 (3d Dist. 20081, review denied, (Feb. 11, 2009). 

People  regarded  as rea l  pa r ty  
Where the question is one of public right and 

the object of the mandamus action is to procure the 
enforcement of a public duty ,  t h e  people a re  
regarded a s  the real party, and the relator need 
not show that h e  or she has any special interest in 
the result, in order to have standing to bring the 
mandamus action, since i t  is sufficient that he or 
she is interested a s  a citizen or taxpayer in having 
the laws executed and the duty in question 
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will not issue unless the applicant is a 
=emher of one of the classes ~f persons 
mentioned.' In a "citizen's action" to 
enforce a public duty, it is sufficient that 
the plaintiff be interested as a citizen in 
having the laws executed and the public 
duty enf~rced.~ So long as the public duty 
is sharp and the public need weighty, a 
citizen has a sufficient interest to confer 
standing.' 

Furthermore, it has  been held tha t  
where the right or duty in question affects 
the state in its sovereign capacity, as  
distinguished from the people a t  large, the 
proceeding must be instituted by the 
proper public officer," but that if the gen- 
eral public, as distinguished from the 
state in its sovereign capacity, is affected, 

enforced. 
Ollio-OAPSEIAFSCME Local 4 v. Berdine, 

174 Ohio App. 3d 46, 2007-Ohio-6061, 880 N.E.2d 
939, 229 Ed. Law Rep. 239 (8th Dist. Cuyahoga 
County 2007). 

Citizen involvement in government 
Members of a committee formed pursuant to a 

municipality's home-rule charter had sufficient 
interest in the  municipality's performance of i ts  
duties under that charter to maintain a mandamus 
action to compel the secretary of the municipality 
to provide members with blank initiative petitions 
in order to place a proposed ordinance before the 
municipal commission and the voters, where any 
other result  would have effectively precluded 
judicial review of the secretary's initial decision 
rejecting the request for petition blanks and would 
have frustrated the clear intent of t h e  charter to  
foster citizen involvement in government. 

Pa.-Municipality of Mt. Lebanon v. Erskine, 
85 Pa. Commw. 490,482 A.2d 1195 (1984). 

7 N.J.-Doremus v. Board of Chosen Freehold- 
ers of Passaic County, 89 N.J.L. 197,98 A. 390 (N.J. 
Ct. Err. & App. 1916). 

8 Gal.-Urban Habitat  Program v. City of 

Pleasanton, 164 Cal. App. 4th 1561, 80 Gal. Rptr. 
3d 300 (1st Dist. 20081, review denied, (Oct. 22, 
2008). 

9 Ca1.-Grhan Habitat  Program v. City of 
Pleasanton, 164 Cal. App. 4th 1561, 80 Cal. Rptr. 

1 
3d 300 (1st Dist. 20081, review denied, (Oct. 22, 
2008). 

10 A1a.-State ex rel. Tallapoosa County v. 

i 

any citizen of the state may sue out the 
~ ~ ~ ; , t , "  

While it .has been held that under stat- 
utes providing that mandamus may issue 
on the application of anyone beneficially 
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