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A. ASSIGNMENTS OF ERROR 

1. Assignments of Error 

1. The trial court improperly granted summary judgment to Secure 

Self Storage, LLC by failing to consider the facts-and the proper 

inferences from those facts-in the light most favorable to the non

moving party, Lanzce G. Douglass Investments, LLC. 

2. The trial court improperly granted summary judgment to Secure 

Self Storage, LLC by failing to properly apply the standard for 

judicial dissolution of a limited liability company as set forth in 

RCW § 25.15.275, which allows dissolution in the event of 

deadlock, dysfunction, acrimony between partners, frustration of 

business purpose, and waste. 

2. Issues Pertaining to Assignments of Error 

1. In the case of a real estate development company, in order to 

survive summary judgment under the statutory standard for judicial 

dissolution of a limited liability company (RCW § 25.15.275), 

must the party petitioning for dissolution show absolute 

impossibility or complete frustration of the company purpose, or is 

it sufficient to show that deadlock, dysfunction, acrimony between 

partners, frustration of business purpose, and waste has persisted 

for several years and that the company cannot move forward to 

meet its sole purpose of developing the property it acquired? 

(Assignment of Error 1 and 2). 

2. Should summary judgment have been denied to 50% owner Secure 

Self Storage, LLC under RCW § 25.15.275 when the competing 



50% owner presented unrefuted evidence of deadlock, dysfunction, 

acrimony between partners, frustration of business purpose, and 

waste to support the allegation that it was no longer "reasonably 

practicable to carry on the business in conformity" with the limited 

liability agreement? (Assignment of Error 2). 

B. STATEMENT OF THE CASE 

Lanzce G. Douglass Investments, LLC is the Plaintiff who is 

appealing summary judgment entered in favor of the Defendant Secure 

Self Storage, LLC. Lanzce Douglass is the sole owner of the Plaintiff 

LLC. His brother, Harley Douglass, is the sole owner of the Defendant 

LLC. Each brother, through their companies, owns equal, 50% shares of 

Douglass Parcel 6B, LLC, the company at issue in regard to judicial 

dissolution. 

For ease of reference, the parties will be referred to as Lanzce 

Douglass and Harley Douglass. 

1. Brothers Lanzce Douglass and Harley Douglass formed 

Douglass Parcel 6B, LLC to develop real estate. Dec. of Lanzce G. 

Doug/ass, ~ 5, (CP 91, lines 12-13). 
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2. Development is not a passive activity. It involves 

numerous decisions and multiple steps for platting, subdivision, 

modifications of plans, and the construction of infrastructure. These tasks 

are time sensitive. Dec. of Lanzce G. Douglass. ~~ 7-11 (CP 91, line 16 

to CP 92, line 15). 

3. In his answer to the complaint, Harley Douglass denied that 

Douglass Parcel 6B, LLC was formed to develop real estate. Answer to 

Plaintiffs' Complaint and Affirmative Defenses, ~ 2.1 (CP 7, lines 8-9). 

Harley Douglass argued in his brief, and testified by declaration, that the 

company only serves as a holding company and "performs no operations." 

Response to Motion for Dissolution, (CP 21, lines 21-30); Dec. of Harley 

C. Douglass, ~ 4 (CP 26, lines 1-2). 

4. Harley Douglass testified that because of his belief that the 

market was poor, he was unwilling to develop or sell the property. Dec. of 

Harley C. Douglass. ~~ 6, 8 (CP 26, lines 8-11; 16-20). 

5. Contrary to Harley Douglass' position that the company 

was only a holding company, Lanzce Douglass introduced testimony that 
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Douglass Parcel 6B was engaged in substantial development work, 

including the subdivision and platting of the property. Dec. of Lanzce G. 

Douglass, ~~ 5-10 (CP 91-92) . 

6. According to Lanzce Douglass, the purpose of the company 

was to subdivide and develop the large parcel into lots. Dec. of Lanzce G. 

Douglass, ~ 5 (CP 91, lines 12-13). 

7. According to Lanzce Douglass, these development steps 

were thwarted and frustrated when Harley Douglass ignored the parties' 

agreement to develop commercial lots on the Highway 2 frontage. 

Instead, Harley Douglass proceeded with development unilaterally, 

obtaining a preliminary plat solely for residential lots. Dec. of Lanzce G. 

Douglass, ~ 7 (CP 91, lines 18-20). 

8. Contrary to Harley Douglass' assertion that the company 

did no development, the company spent over $175,000 on development 

and engineering to obtain the preliminary plat. Dec. of Lanzce G. 

Douglass, ~ 9 (CP 92, lines 5-7). 

9. Contrary to Harley Douglass' position that the company 

was only a holding company that could passively wait for a better market, 

Lanzce Douglass introduced unrefuted testimony that the sums invested 

were at risk because the preliminary plat was set to expire in June 2011, 

subject to only a two year extension. Dec. of Lanzce G. Douglass, ~ 8 (CP 
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92, lines 1-4). 

10. In the time pnor to expiration, the parties needed to 

perform approximately $1 million in additional work for streets and 

utilities to meet the plat requirements. Dec. of Lanzce G. Douglass, ~ 10 

(CP 92, lines 8-10). 

11. Despite the deadlines, the need for progress, and the risk of 

loss, the development was at a standstill and no progress had been made 

for three years since 2008 because of deadlock and dysfunction. Dec. of 

Lanzce G. Douglass, ~ 12 (CP 92, lines 16-22). 

12. According to Lanzce Douglass, he stands to lose several 

hundred thousand dollars on this project if the development work is not 

completed in a timely fashion. Dec. of Lanzce G. Douglass. ~ 16 (CP 93, 

lines 7-10). 

13. Lanzce Douglass' testified that his concerns about the 

consequences of deadlock are well justified because Harley Douglass had 

allowed the preliminary plat to expire on another joint subdivision, 

Hunter's Pointe. This caused Lanzce Douglass to lose faith in Harley 

Douglass' judgment and ability. Dec. of Lanzce G. Douglass, ~ 12 (CP 92, 

lines 19-22). 

14. The level of deadlock, dysfunction, and acrimony made it 

impossible for Lanzce Douglass to see how the business relationship could 
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be repaired or how the parties work together to complete the development. 

Dec. oJLanzce G. Douglass,,-r 16 (CP 93, lines 9-10). 

15. Lanzce Douglass testified from his experience as a builder 

that the impasse created by Harley Douglass is unreasonable because there 

is no reason to let the property sit idle, contrary to the development plan. 

Dec. oJLanzce G. Douglass,,-r 14 (CP 93, lines 1-2). 

16. The uncontradicted testimony in the record is that the 

market for homes in this area is good and that the current cost for 

developing the required infrastructure is at an all time low due to more 

competition for labor and reduced costs for materials. Dec. oj Lanzce G. 

Douglass, ,-r 14-15 (CP 93, lines 2-6). 

17. The operating agreement cannot resolve this fundamental 

dispute because it has no provision or procedure within the agreement to 

break the deadlock that has occurred because Harley Douglass has 

unilaterally elected to stop all progress on the development and Lanzce 

Douglass has elected to complete the development according to the 

established business purpose and plan. Operating Agreement oj Douglass 

Parcel 6-B, LLC (CP 33-45). 

18. Under the operating agreement each brother votes an equal 

50% share. Id.,-r 2.03 (CP 34 and ,-r 2.04). 

19. Any action by the company requires a majority vote, which 
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means a unanimous vote. Id.,,-r 3.03 (CP 37). 

20. The company has no mechanism for its continued funding 

since any capital contribution requires a majority vote, which means a 

unanimous vote. Id., 2.04 (CP 35). 

21. By the terms of the agreement, deadlock renders all other 

management provisions of the operating agreement inoperable. The 

provision in ,-r 3.02 (CP 36) that gives each of the members authority "to 

perform any lawful act or function deemed necessary in the ordinary 

course of the Company business" cannot be invoked to fulfill the business 

purpose because the brothers disagree on the next steps in the 

development. In the alternative, the work of one member is undone by the 

contrary work of the other member. 

22. In addition to legal deadlock, the parties are unable and 

unwilling to work together, as demonstrated by the negative and 

acrimonious communication between them and Harley Douglass' inability 

to separate business disputes from personal disputes. Dec. of Lanzce G. 

Douglass, ,-r 13 (CP 92, lines 23-25); ,-r 16 (CP 93, lines 9-10) and Exhibit 

K CP 107-108), which demonstrates the years of personal conflict and 

grudges that Harley Douglass holds against Lanzce Douglass. 

23. The operating agreement for the company has no remedy 

for breaking this deadlock and impasse other than judicial dissolution. 
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The agreement contains the following language in Article 8: "Dissolution 

and Termination" that expressly recognizes judicial dissolution as an 

appropriate and available remedy: 

The Company shall be dissolved upon the first to occur of 
the following events. . . (4) The entry of a decree of 
judicial dissolution as provided in the Washington Limited 
Liability Company Act. 

Operating Agreement of Douglass Parcel 6-B, LLC, Section 8.01, (CP 

43). 

24. Lanzce Douglass petitioned the Court for judicial 

dissolution as provided in Article 8 of the operating agreement and RCW 

§ 25.15.275. Complaint for Dissolution, Winding Up and Distribution 

(CP 3-5). 

C. SUMMARY OF THE ARGUMENT 

This appeal presents an issue of first impression regarding the 

meaning and construction of the Washington Limited Liability Company 

Act, Chap. 25.15 RCW, and the statutory standard for granting or denying 

a petition for judicial dissolution under RCW § 25.15.275. 

As set forth below, the determination that the trial court must 

make, whether it is "not reasonably practical to carryon the business in 

conformity with a limited liability company agreement," is fact intensive. 

In this case, the record on summary judgment contains disputed issues of 
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material fact and substantial evidence of deadlock, dysfunction, acrimony 

between partners, frustration of business purpose, and waste. Summary 

judgment should have been denied. 

D. ARGUMENT 

This case arises on appeal from summary judgment. On appeal 

from summary judgment, the appellate court reviews the record de novo 

and engages in the same inquiry as the trial court, treating all facts and 

inferences in the light most favorable to the nonmoving party. Green v. 

A.P.C , 136 Wn.2d 87, 94, 960 P.2d 912 (1998). 

Summary judgment can only be granted if, vIewmg all the 

evidence, and all reasonable inferences in the light most favorable to the 

non-moving party, it can be stated as a matter of law that (1) there is no 

genuine issues as to any material fact, (2) all reasonable persons could 

only reach but one conclusion, and (3) the moving party is entitled to 

judgment as a matter of law as provided in CR 56( c). LaPlante v. State, 

85 Wn.2d 154, 159-60, 531 P.2d 299 (1975); Wilbur Dev. Corp. v. Les 

Rowland Construction, Inc., 83 Wn.2d 871, 877, 523 P.2d 186 (1974). 

McDonaldv. Murray, 83 Wn.2d 17,19, 515 P.2d 151 (1973). 

As a practical matter, some issues, like "reasonableness," or the 

"reasonably practicable" standard that is at issue in this case, are 

inherently factual and are rarely appropriate for summary judgment given 
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the competing considerations that cannot be resolved without an 

evidentiary hearing or trial. 

1. The Washington Limited Liability Company Act and the 
company's operating agreement both make judicial dissolution 
the only available remedy for deadlock, dysfunction, acrimony 
between partners, frustration of business purpose, and waste. 

A threshold question in this case is whether the two 50% owners, 

Lanzce Douglass and Harley Douglass, properly preserved their rights to 

judicial dissolution in their company operating agreement. Harley 

Douglass has argued extensively, and incorrectly, that the right to judicial 

dissolution and winding up was not preserved and that the sole remedy for 

impasse and deadlock is for Lanzce Douglass to exit the company on 

unfavorable terms by resignation or dissociation. 

Arguably, no party to a limited liability company agreement can 

bargain away their right to judicial dissolution. All 50 states, and the 

District of Columbia, have adopted limited liability company acts, 

modeled in one form or another after the Uniform Limited Liability 

Company Act (1996) or the Revised Limited Liability Company Act 

(2006). Both versions of the uniform act make provision for judicial 

dissolution of a limited liability company. 

The 1996 ULLCA provides in Section 801 that a limited liability 

company is dissolved and must be wound up in six enumerated situations, 
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including: 

on application by a member or a dissociated member, upon 
entry of a judicial decree that. . . (iii) it is not otherwise 
reasonably practicable to carryon the company's business 
in conformity with the articles of organization and the 
operating agreement 

Unif. Ltd. Liab. Co. Act § 801(4) (1996) available at 

http://www.law.upenn.edulblllarchives/ulc/fnact99/1990s/ullca96.pdf.As 

pointed out in the official Comment, no party to an operating agreement 

may contract to eliminate a member's right to petition for judicial 

dissolution and wind up the company under the ULLCA. /d., 

"Comment," p. 77, citing Section 103(b)(6)). 

The 2006 Revised ULLCA provides similar language in Section 

701, as follows: 

(a) A limited liability company is dissolved, and its 
activities must be wound up, upon the occurrence of any of 
the following. . . (4) on application by a member, the 
entry by appropriate court of an order dissolving the 
company on the grounds that ... (B) it is not reasonably 
practicable to carryon the company's activities in 
conformity with the certificate of organization and the 
operating agreement. 

Revised Unif. Ltd. Liab. Co. Act § 701 (2006), available at 

http://www.law.upenn.edulbll/archives/ulc/ullcalULLCA Final 06.pdf. 

Section 110(c)(7) provides that the right to judicial dissolution under the 

enumerated conditions cannot be abridged by agreement. 

11 



The Washington Limited Liability Company Act, which is the 

official short title of the statute under RCW § 25.15.901, reflects the same 

standard as the ULLCA and the Revised ULLCA. RCW § 25.15.275 

provides two, independent grounds for judicial dissolution: 

On application by or for a member or manager the superior 
courts may decree dissolution of a limited liability 
company whenever: (1) It is not reasonably practical to 
carry on the business in conformity with a limited liability 
company agreement; or (2) other circumstances render 
dissolution equitable. 

!d. The "not reasonably practical" language matches the uniform law 

and the vast majority of the other state statutes. The "equitable" language 

is unique to the Washington statute,2 and arguably allows a Washington 

court to consider additional factors that arise in equity, like misconduct, 

waste, unclean hands, the rights of transferees, and oppression of non-

majority interests. 

Unlike the model acts, the Washington statute does not contain an 

express prohibition forbidding parties from contracting away their right to 

seek judicial dissolution. In fact, RCW § 25.15.800(2) states a policy of 

giving "maximum effect" to freedom of contract and provides a rule of 

2 While at least 40 states have adopted the "not reasonably practicable" language in their 

statute, and a half dozen states expressly invoke equitable principles for transferees or for 

winding up, we have found no state in our survey of fifty states and the District of 

Columbia that expressly invokes equitable "other circumstances" like RCW § 25.15.275. 
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construction that limited liability company agreements shall be enforced 

according to their terms. Therefore, it is of paramount significance 

whether or not Lanzce Douglass and Harley Douglass contracted away 

their right to seek judicial dissolution and winding up in favor of other 

contractual remedies or buy-out provisions. 

Contrary to Harley Douglass' argument, the operating agreement 

can only be read one way. The parties expressly preserved their rights to 

seek judicial dissolution under the Washington Limited Liability Company 

Act in Article 8 of their Operating Agreement of Douglass Parcel 6B. 

Section 8.01 ofthe agreement states: 

The Company shall be dissolved upon the first to occur of 
the following events. . . (4) The entry of a decree of 
judicial dissolution as provided in the Washington Limited 
Liability Company Act. 

(CP 43). 

Contrary to Harley Douglass' position, the parties expressly 

adopted and expressly agreed that each member organization would have, 

and would retain, the right to petition for judicial dissolution and winding 

up under RCW § 25.15.275 in the appropriate case, irrespective of any 

other remedies in the operating agreement. 

By statute and agreement, judicial dissolution and winding up is 

available to the parties. Harley Douglass' extensive argument regarding 

13 



resignation, dissociation, and forced buy-outs have no bearing, and place 

no limits, on the right to petition for judicial dissolution. 

2. Summary judgment in favor of Secure Self Storage, LLC was 
granted in error by the trial court because the standard for 
Judicial Dissolution requires inherently factual determinations 
regarding whether deadlock and impasse make it "not 
reasonably practicable to carry on the business in conformity" 
with the limited liability agreement for Douglass Parcel 6B, 
LLC. 

Neither the uniform acts, nor Washington law, provide bright line 

guidance on what "reasonably practicable" means other than suggesting 

that complete frustration of business purpose, or impossibility, is not 

required. No Washington Court has issued a published decision applying 

the standard, or stating how a trial court should determine what degree of 

deadlock, dysfunction, acrimony between partners, frustration of business 

purpose, and waste mandates dissolution. 

The published decisions in other states are, similarly, scarce. Not 

surprisingly, the decisions are often based on the individual facts of 

particular cases rather than well codified principles. 

Delaware's limited liability company act contains the "reasonably 

practical" standard.3 The Delaware Chancery Court decisions do provide 

3 6 Del. C. § 18-802 provides: "On application by or for a member or manager 

the Court of Chancery may decree dissolution of a limited liability company 
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some guidance that complete frustration of business purpose IS not 

required. 

This Court has consistently held that in order to obtain 
judicial dissolution, "there is no need to show that the 
purpose of the limited liability company has been 
'completely frustrated.' The standard is whether it is 
reasonably practicable for [the LLC] to continue to operate 
its business in conformity with its LLC Agreement." Fisk 
Ven'tures, LLC v. Segak 2009 WL 73957, at *4 (Del. Ch. 
Jan. 13, 2009)[affirmed 2 A.3d 75 (Del. 2010)] (footnote 
omitted). 

When two coequal owners and managers 
whose mutual agreement is required for any 
company action are deadlocked as to the 
future direction and management of the 
enterprise and the LLC Agreement provides 
no mechanism by which to break the 
deadlock, it is not reasonably practicable for 
the LLC to operate consistently with its 
operating agreement and a judicial 
dissolution will be ordered. 

Vila v. BVWebTies LLe, 2010 WL 3866098, at *1 (Del. 
Ch. Oct. 1, 2010). 

Phillips v. Hove, 2011 WL 4599707 at * 17-18 (Del Ch. Sept. 22, 2011)4 

whenever it is not reasonably practicable to carry on the business in confonnity 

with a limited liability company agreement." 

4 Pursuant to RAP 14.1 (b) a copy is attached as Ex. A and served and filed with this brief. 

Unpublished opinions are precedent in Delaware and can be cited in briefs filed in that 

state. Del. Sup. Ct. Rule 14(b)(vi)8(2), attached as Ex. 8. 
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If deadlock "cannot be remedied through a legal 
mechanism set forth within the four comers of the 
operating agreement, dissolution becomes the only remedy 
available as a matter of law." Fisk Ventures, 2009 WL 
73957, at *7. A contractual solution precludes judicial 
dissolution only if it is "reasonable" and thus an "equitable 
alternative. " 

Phillips v. Hove, at * 18. 

A treatise on Washington LLC law confirms that the "reasonably 

practicable" standard has not been defined by Washington courts. 

It is probably safe to assume . . that the statutory 
standards would be met in the event of an internal conflict 
among members or managers rendering it impossible to 
make reasonable business decisions necessary for the 
company to pursue its intended purpose. 

Washington Partnership & Limited Liability Company Deskbook (2d ed 

2010) at p. 7-4. This assumption begs the question, because it only 

addresses the extreme case. It does not address where the dividing line 

should be drawn on a close case. It does not address which facts are 

relevant and material on summary judgment. 

The term "reasonably practicable" suggests a fact sensitive and 

intensive weighing at trial of business purpose, the extent of deadlock, the 

degree that deadlock frustrates the business purpose or creates risk and 

waste, and the degree to which deadlock is aggravated and perpetuated by 

irresolvable and irrational personal disputes and acrimony between the 

deadlocked owners. 
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3. Summary judgment in favor of Secure Self Storage, LLC was 
granted in error because the trial court failed to properly 
consider the unrefuted facts of deadlock, dysfunction, 
acrimony between partners, frustration of business purpose, 
and waste, and failed to view the facts and inferences in the 
light most favorable to the non-moving party Lanzce G. 
Douglass Investments, LLC. 

If summary judgment was to be entered on the state of the record 

in the Douglass Parcel 6B case, it should have been entered in Lanzce 

Douglass' favor, given Harley Douglass' obvious factual errors and 

unsupported conclusions. The uncontested evidence in opposition to 

summary judgment demonstrates deadlock, dysfunction, acnmony 

between partners, frustration of company purpose, and waste. The trial 

court improperly-and counter to the summary judgment standard-

"weighed" the competing motivations gleaned from the evidence and 

adopted inferences about business purpose and business prospects 

favorable to the moving party. In taking this approach, the trial court 

adjudicated disputed material facts, and ignored relevant evidence that had 

to be viewed in the light most favorable to the non-moving party. 

As the uncontested facts demonstrate, the record before the trial 

court in this case was more than sufficient in regard to deadlock, 

dysfunction, acrimony between partners, frustration of business purpose, 

and waste to make a substantial case for judicial dissolution and to avoid 

summary judgment. 
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First, the partners' continued disagreement on business purpose 

raIses substantial disputed issues of material fact. Harley Douglass, 

contrary to all other evidence in the case, testified by declaration that 

impasse and deadlock did not affect the function of Douglass Parcel 6B 

because it was only a holding company and that the company purpose 

could be achieved by doing nothing. Dec. of Harley C. Douglas, ~ 4 (CP 

26, lines 1-2). Lanzce Douglass' testimony was that the company was 

never merely a passive holding company. His unrefuted testimony was 

that the business purpose was to develop the large parcels into building 

lots, obtain the final plat, and to engineer and obtain approval of a 

commercialstrip along Highway 2. Dec. of Lanzce G. Douglass, ~~ 5-10 

(CP 91-92). 

Lanzce Douglass offered additional evidence that the business 

purpose was frustrated by a severe deadlock that threatened the plaimed 

development and was creating enormous risk and waste of the investment 

already made. Lanzce Douglass' unrefuted testimony was that over 

$175,000 had been invested in engineering and design and that these funds 

and the 211 residential lots were at risk of loss if Harley Douglass' 

inaction caused the preliminary plat to expire. Dec. of Lanzce G. 

Douglass, ~~ 8-9 (CP 92, lines 1-7). Lanzce Douglass provided a good 

foundation for his concern because Harley Douglass had allowed another 
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subdivision, Hunter's Pointe, to expire through inaction. Dec. of Lanzce 

G. Douglass, ~ 12 (CP 92, lines 16-22) None of these facts were disputed 

by Harley Douglass. 

Lanzce Douglass also testified that an additional $1 million needed 

to be spent on infrastructure before expiration of the preliminary plat in 

2013. Dec. of Lanzce G. Douglass, ~~ 8 and 10(CP 92, lines 1-4 and 8-

10). Lanzce testified that the communications between the parties had 

been acrimonious and counterproductive and deadlocked since 2008 with 

no prospects of improvement. Dec. of Lanzce G. Douglass, ~ 12 (CP 92, 

lines 16-22). Even simple decisions, like the inclusion of a commercial 

area along the Highway 2 frontage, once made and agreed, were 

unilaterally repudiated and not followed by Harley Douglass. Dec. of 

Lanzce G. Douglass, ~ 7 (CP 91, lines 16-21). 

Second, though Lanzce Douglass had made several offers and 

alternatives to keep the project moving ahead, Harley Douglass 

unilaterally stopped making progress on the development, and refused to 

allow Lanzce to complete the development. Dec. of Lanzce G. Douglass, 

~~ 12, 13, 16 (CP 92-93). Harley testified from personal opinion, without 

citation to any supporting facts, that the market would not support sales. 

Dec. of Harley C. Douglass, ~~ 6 and 8 (CP 26, lines 8-11 and 16-20). 

Lanzce testified by citing facts and statistics that other subdivisions in the 
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immediate vicinity were successfully selling lots at favorable levels. Dec. 

ofLanzce G. Doug/ass, ~ 14 (CP 93, lines 1-4). 

Because the limited liability company agreement contained no tie

breaker mechanism Lanzce Douglass could not proceed and was (and is) 

held hostage to Harley Douglass' unilateral refusal to complete the project. 

On summary judgment, the trial Court cannot resolve whether 

Harley Douglass' opinion about market conditions precluded the sale of 

building lots. On summary judgment, however, the Court was obligated to 

accept the unrefuted facts presented by Lanzce Douglass. These facts 

included substantial evidence that: 

(1) The $175,000 invested in engineering for 211 residential lots 

already approved were at risk by Harley Douglass inertia and the 

deadlock on completing the infrastructure. Dec. of Lanzce G. 

Doug/ass, ~~ 8-10 (CP 92, lines 1-10). 

(2) There was a sufficient current market in the vicinity to sell the 

ftnished lots now on a takedown projection using data and 

comparisons that Lanzce provided and Harley did not refute. Dec. 

ofLanzce G. Doug/ass, ~ 14 (CP 93, lines 1-4). 

(3) That the infrastructure required by the business plan, as 

reflected in the soon-to-expire preliminary plat, could be 

constructed without delay at historic low prices because of cheaper 

labor and materials due to the lag in other construction. Dec. of 

Lanzce G. Doug/ass, ~ 13 (CP 93, lines 5-6). 
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Third, besides docwnented frustration of business purpose, long

standing deadlock, and threat of wasting the funds already invested, 

Lanzce Douglass testified to the dysfunction and acrimony in the relation 

with Harley Douglass that is clouding Harley Douglass' business judgment 

and causing frustration of business purpose. That evidence, which was 

never refuted by Harley Douglass, shows the impossibility for the 

deadlocked company to meet its sole purpose of completing the 

development as planned. The correspondence placed in the record by 

Lanzce Douglass repeatedly shows Harley Douglass spinning wildly off 

topic, revisiting every perceived slight and offense in the long family 

history. Dec. of Lanzce G. Douglass, ~ 7 (CP 91, line 22) and Ex. A 

through L (CP 95-111). Harley Douglass' letters are unbusinesslike, 

including such unrelated topics as Harley's justification for his refusal to 

participate in Lanzce's wedding because of deep personal acrimony. Id., 

Ex. K (CP 107-108). The dysfunction in the company is demonstrated 

when Harley places these old grudges and unsettled scores ahead of the 

business decisions that needed to be made to avoid fmancial risk and ruin. 

In granting summary judgment, the trial court appears to have 

weighed the competing evidence and substituted its judgment as to 

business purpose, frustration of purpose, and the trial judge's personal 
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perspective that the deadlock might reduce when the economy rebounds. 

These are not permissible considerations on summary judgment. 

The weighing of evidence is the job of the fact finder at trial. On 

summary judgment under CR 56( c), the trial court's role is to view the 

material facts that are in dispute, the uncontested evidence, and all 

inferences from the evidence, in the light most favorable to the non-

moving party, which in this case is Lanzce Douglass, and Lanzce G. 

Douglass Investments, LLC. 

Summary judgment was improvidently granted by the trial court 

on the state of this record. 

E. CONCLUSION 

This Court should reverse the trial court's grant of summary 

judgment in favor of Secure Self Storage, LLC and remand the case for 

trial under the legal and equitable standard set forth in RCW § 25.15.275 

and the operating agreement of the parties. 

DATED this 19th day of March, 2012. 

McELR,OY LAW FIRM, PLLC 

Gregory S. McElr y, WSBA No. 15494 
Attorney for Appellants 
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MEMORANDUM OPINION 
LASTER, Vice Chancellor. 

*1 This post-trial opinion determines the voting 
membership of GnB, LLC ("GnB" or the "Company"), a 
Delaware limited liability company. The parties dispute 
whether Firehouse Gallery, LLC ("Firehouse"), a Florida 
limited liability company, is a voting memberofGnB . Ifit 
is, then GnB is deadlocked. If Firehouse is only an assig
nee, then plaintiff Eric Phillips controls GnB . The parties 
also dispute whether GnB (i) possesses an exclusive li
cense to use the first-tier, generic domain name can
dles.com, (ii) holds an option to purchase candles. com, and 
(iii) owns other assorted domain names relating to the 
candles business. If GnB owns these assets, then the entity 
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has value. If not, then GnB possesses little more than legal 
claims against its current and former principals. 

After a hard slog through cryptic documents and con
flicting testimony, I find that Firehouse and Phillips each 
hold a 50% voting membership interest. GnB owns the 
exclusive license and option to purchase candles. com. It 
also owns the other domain names. Phillips and defendant 
Steven Hove, the current principal of Firehouse, each 
breached their fiduciary duty of loyalty to GnB and must 
account for the profits and personal benefits they received. 
Hove is not otherwise liable to GnB or Phillips. Because all 
of the litigants regrettably engaged in misconduct that 
could support fee-shifting, the doctrine of unclean hands 
applies with particular salience. All parties will bear their 
own fees and costs. Because GnB is deadlocked, I will 
appoint a receiver to dissolve the entity and wind-up its 
affairs. 

I. FACTUAL BACKGROUND 
This case was tried on March 28-30, 2011. Four 

witnesses testified. Each exhibited serious credibility 
problems. The documentary record was equally unsettling. 
GnB has no written operating agreement, and the govern
ing contract is little more than a term sheet. Serious chal
lenges were raised to the accuracy of other corporate 
documents, many of which appear to have been prepared 
months after the fact and backdated to create a paper trail. 
Having weighed the parties' testimony, evaluated their 
demeanor, and considered the documentary evidence, I 
make the following factual findings. 

A. Phillips Starts A Candle Business. 
In 1997, Phillips and a housemate formed Wicks' End, 

Inc., a Delaware corporation, to sell candles online using 
the domain name wicksendcom. Within months, Phillips' 
housemate exited the business, leaving Phillips as the sole 
stockholder in Wicks' End. Approximately a year later, 
Phillips acquired candles. com. Phillips paid approximately 
$12,000 for the domain around 1997. Today, it could be 
worth $2-4 million. 

Phillips grew his candle business slowly. He did not 
seek outside investment, and it took six or seven years for 
Wicks' End to generate a profit. After turning the corner, 
the business remained consistently profitable. In 2005, 
Wicks' End had revenues of approximately $150,000. 

EXHIBIT A 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Not Reported in A.3d, 2011 WL 4599707 (Del.Ch.) 
(Cite as: 2011 WL 4599707 (DeI.Ch.» 

B. Schifino Approaches Phillips. 
*2 Sometime in 2005, former defendant and current 

non-party David S. Schifino reached out to Phillips. The 
two were not particularly close and had not spoken in 
years. They met in 1992, when Phillips was working at his 
first job after college and asked his landlord if he knew 
anyone who might share a two bedroom apartment. The 
landlord introduced Phillips to Schifino, who was in his 
final year of college. After graduation, both moved on. 

Phillips next ran into Schifino at a college reunion. 
After that, they did not speak again until what Phillips 
described as "a phone call many years later" in what was 
"probably the 2005 time frame." Tr. 23-24. Phillips could 
not recall whether he saw Schifino at his five- or ten-year 
reunion, but thought it was probably his five-year reunion 
and that he had not yet started his candle business. Philips 
also could not recall who initially called whom in 2005. 
Based on the totality of the evidence, I think it likely that 
Phillips saw Schifino at his ten-year reunion, in approx
imately 2001, after Phillips had started his candle business 
and acquired candles. com. Four years later, when Schifino 
hungered for an online retail opportunity, he recalled his 
old roommate with the top-tier domain name. 

The catalyst was Schifino's relationship with Hove, a 
serial entrepreneur who started as a Florida real estate 
developer. In 1997, Hove co-founded Modern Business 
Associates, an employee leasing firm, where Schifino 
joined the management team. In 1998, Hove asked Schi
fino to oversee Modern Business Associates and moved on 
to co-found a new internet business---eSmokes.com-that 
sold tobacco products online. In 1999, after getting eS
mokes off the ground, Hove asked Schifino to look after 
that company, while Hove moved on to co-found New
Homes.com, an online real estate business. Hove then 
re-located to Silicon Valley where he focused on internet 
and technology investing. 

In 2004, after enjoying some success, eSmokes hit a 
regulatory wall. The Jenkins Act, 15 U.S.c. §§ 375-78, 
requires out-of-state sellers of tobacco products to file a 
monthly report with the tobacco tax administrator of each 
state into which the seller ships cigarettes to 
non-distributors, identifying the name, address, and quan
tity of cigarettes purchased by each non-distributor state 
resident. See 15 U.S.C. § 376. In the mid-2000s, the City 
of New York led various state and local governments in 
suing eSmokes and other internet tobacco retailers for 
failing to comply with the Jenkins Act. FNI Hove returned 

Page 2 

to Florida to help manage the litigation crisis. In part to 
avoid litigating in New York, eSmokes filed for bank
ruptcy in Tampa, Florida. The case settled, and Hove cre
dited the bankruptcy filing with giving him leverage in 
settlement discussions. During the same period, Hove 
successfully sold NewHomes.com for what he described as 
a significant amount. 

FNI. See, e.g., City o(N. Y. v. eSmokes, Inc., 2006 
WL 722009 (S . D.N.Y. Mar. 22, 2006), ajj'd in 
part, rev'd in part sub nom. City or N. Y. v. 
SmokesmSpirits.com, Inc.. 541 F.3d 425 (2d 
Cir.2008), rev'd sub nom. Hemi Gp., LLC v. Citv 
o(N. Y. 130 S.Ct. 983 (2010). 

With eSmokes knocked out, Schifino needed a new 
business opportunity, ideally a promising e-commerce 
concept that would capture Hove's interest and a piece of 
his NewHomes.com proceeds. An internet candle business 
built on candles. com fit the bill, so Schifino reached out to 
Phillips. 

*3 Schifino demonstrated at trial that he talks a good 
game. Phillips testified that during their initial calls, Schi
fino "asked a lot of questions and thought that [it] was 
fascinating that I was involved in candles. com. " Tr. 24. 
Schifino told Phillips that 

he had the resources, he invested in companies, ... and ... 
he also brought his knowledge, especially of accounting 
and whatnot. And he was, you know, a financial person, 
and so he brought that background. But he also said that 
he has a team. You know, his sister was into marketing; 
his father and the family, they were all attorneys. He had 
a lot of connections, and he said he could help us. He 
also said he was involved in a company called e-Smokes, 
and that had pretty much shut down; and there were 
people, including Anil [Singh] and Scott [Welker], that 
could potentially help us with candles. com. 

Tr. 25. Schifino told Phillips that "he could bring a 
team of people and money, and he thought that he could 
help to take candles. com to the next level." Tr. 26. 

During the same period, Schifino pitched Hove. Hove 
liked the concept, and in December 2005, Schifino drafted 
a term sheet for a Schifino-Hove investment vehicle to 
loan Wicks' End $500,000 in the form of a convertible 
note. Under the term sheet, Wicks' End would not be 
permitted to "raise money at a future date at a lower valu
ation without written consent from [Schifino-Hove]," and 
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"[Schifino-Hove] will have the right of first refusal for 
additional capital raises." JX 260. Wicks' End also would 
"grant [Schifino-Hove] a security interest in the Domain 
Name Candles.com and all other Project Entity assets." Id. 
In reviewing the term sheet, Hove commented that it "does 
a good job of getting our foot in the door" and asked, "will 
he [Phillips] go for the security interest in the Domain?" JX 
289. 

The security interest mattered to Schifino and Hove 
because it gave them a path to control of candles.com. If 
Phillips "went for it," then Schifino and Hove could levy 
on candles.com if Wicks' End defaulted on the note. 
Without additional capital, default was quite likely, be
cause $500,000 did not offer much runway for scaling up 
an e-commerce business. And when Wicks' End needed 
additional capital, Schifino and Hove would have the in
side track. 

C. The Discussions Shift To A Joint Venture. 
As Schifino's discussions with Phillips continued, 

Hove and Schifino became more excited about can
dles.com. Soon they were talking about taking the com
pany public. Hove commented, "I am all about taking it 
public. Binoculars. com, a specialty on-line retailer was just 
listed in Entrepreneur Top 100 list, Candles. com would 
blow that business away." JX 288 at 2. 

But Phillips would not bite on a minority investment. 
With discussions stalling, Schifino floated a new idea in 
late 2006: creating a company that would sell candles 
using a license for candles.com. Phillips liked this ap
proach so long as the new company would be "owned 
equally between [Schifino] and myself, 50/50." Tr. 31. 
Phillips envisioned a partnership that would combine his 
practical expertise in online candle marketing with Schi
fino's purported financial savvy and wherewithal. Schifi
no's vision remained the same: make an initial investment 
of$500,000 in the form of a loan, then obtain control when 
the money ran out and GnB needed more capital. 

*4 Over the next few months, Schifino and Phillips 
negotiated the terms of their joint venture. Their efforts 
resulted in a four-page document, which they executed on 
February 20, 2007. JX 14 (the "GnB Agreement"). Each 
nominally had access to counsel. Schifino consulted with 
David M. Lipshutz, the attorney who originally formed 
Wicks' End. Schifino consulted with his father, William S. 
Schifino, Sr. of Williams Schifino Mangione & Steady, 
P.A. ("Williams Schifino"), a Florida law firm where 
Schifino's brothers are also partners. To avoid confusion, I 
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will refer to William S. Schifino, Sr. as "Attorney Schifi
no." Although Lipshutz and Attorney Schifino saw the 
GnB Agreement before Phillips and Schifino signed it, 
they gave it only a quick review and clean-up because of 
the principals' eagerness to sign. 

Paragraph 1 of the GnB Agreement called for Phillips 
and Schifino 

to form a new company ("Newco") for the purposes of 
conducting a retail and wholesale candle distribution 
business. Newco will be formed in the state of Delaware 
as an LLC and will initially be equally owned by Phil
lips, and Schifino's investment entity ("Schifino In
vestment Entity"). Newco's operating agreement will 
provide for two (2) classes of membership interests, 
voting membership interests and nonvoting membership 
interests. Phillips and Schifino will own voting mem
bership interests. Any other members of Newco will 
own nonvoting membership interests. Phillips and 
Schifino will initially own voting interests and an option 
plan will be adopted to cover the non voting shares. 

JX 14, ~ 1 (the "Ownership Provision"). Everyone 
agrees that "Newco" is GnB. 

Paragraph 2 described the funding that Newco would 
receive: 

The Schifino Investment Entity will loan up to $500,000 
to Newco. The first installment, which will be for 
$200,000 will be advanced within thirty (30) days of the 
execution ofthis agreement. The loans will be evidenced 
by five (5) year promissory notes, which shall bear in
terest at the rate of four percent (4%) per annum. The 
Schifino Investment Entity will continue to loan funds 
on "as needed" basis up to $500,000. The Schifino In
vestment Entity will loan funds in excess of the first 
$200,000 loan on an "as needed" basis up to $500,000, 
in each instance within 10 days after Newco notifies it in 
writing of that need. To be clearly defined in the prom
issory note. 

JX 14, ~ 2. Later paragraphs detailed specific uses for 
the funds: 

• $50,000 to Phillips "in consideration for all of the as
sets (including inventory) used in the retail and whole
sale candle business by Wicks End." Id. ~ 5. 

• $5,000 per month to Wicks' End for three months. Id. ~ 
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• Salary of $55,000 for Phillips as Vice President of 
Purchasing. Id. ~ 8. 

• Salary of $80,000 for Scott WeIker, the former presi
dent of eSmokes, to serve as president of GnB. Id. ~ 9. 

These obligations called for spending $200,000 of the 
$500,000 investment in year one. GnB also would "assume 
the current financial obligation of Wicks End to Phillips 
and family for $160,000." Id. ~ 7. 

*5 Sections 3 and 4 ofthe Agreement defined Newco's 
rights in candles.com. Section 3 provided for Newco to 
"enter into a purchase agreement with Phillips whereby 
Newco will agree to acquire the domain name 'Can
dles.com' from Phillips for $2,000,000." JX 14, ~ 3 (the 
"Domain Purchase Right"). The funds would be payable 

a) at any time within five (5) years from the date of 
this Agreement subject to Section 4, or 

b) payable upon the sale of New co, or any other entity 
which shall be an outgrowth of New co and which Schi
fino and Phillips shall both be principles [ sic], or a public 
offering pursuant to a registration statement filed with 
the Securities and Exchange Commission of Newco or 
any other entity which shall be an outgrowth of Newco 
and which Schifino and Phillips shall both be principles 
[sic]. 

Id. Paragraph 3 further provided that "[u]ntil the do
main name is purchased or this Agreement is otherwise 
terminated, Newco will have an exclusive license for the 
use of the domain name." Id. (the "Exclusive Domain 
License"). For the first five years, the license would be 
royalty free. Id. After that point, "a licensing fee equal to 
five (5 .00%) percent of the net revenue (defined as gross 
revenue less returns) of New co, but not less than $100,000 
per year, shall be payable to Phillips for the continued use 
ofthe domain name." Id. Phillips had the right to terminate 
the Exclusive Domain License "[i]n the event that Newco 
shall cease doing business or become bankrupt (to be de
fined more completely in final licensing documentation)." 
Id. (the "Termination Right"). If Phillips exercised his 
Termination Right, then "Newco shall have no further 
right to purchase or use the domain name." Id. 

Somewhat redundantly, the first sentence of paragraph 
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4 called for GnB to receive an option to purchase can
dles.com. It stated that "Newco will receive from Phillips a 
five (5) year option to purchase the domain name, Can
dles.com, for $2,000,000." JX 14, ~ 4. Lipshutz noted the 
ambiguity in an email to Phillips, Schifino, and Attorney 
Schifino: "I am not sure what Section 4 adds to Section 3 . 
The first sentence of Section 4 seems duplicative/contrary 
to Section 3, but I did not edit it out. Let's get this thing 
signed. The operative documents ... will clarifY the draft
ing." JX 72. The balance of paragraph 4 imposed a con
tractual obligation on Phillips to accept follow-on financ
ing: 

If Newco, or any other entity which shall be an out
growth of Newco and which Schifino and Phillips shall 
both be principles [sic], during the five (5) year period, is 
able to raise $2,000,000 through a financing, either 
borrowing the funds or obtaining the same in a private 
placement of shares, the parties hereto will use their best 
efforts to consummate such a financing, acknowledging 
that any sale of equity will result in a dilution of their 
ownership on a pro rata basis. 

JX 14, ~ 4 (emphasis added). 

*6 Like the 2005 term sheet, the GnB Agreement was 
designed to give Schifino a path to control of candles. com. 
It called for the same $500,000 note and gave Schifino the 
inside track on a future capital raise. On the latter issue, the 
GnB Agreement went beyond the 2005 term sheet by im
posing a contractual obligation on Phillips to accept a 
dilutive financing. Schifino would not be bothered by pro 
rata dilution because he would be the one raising the new 
money and would either participate or be allied with the 
new investors. The governance mechanism in the GnB 
Agreement anticipated this scenario. Paragraph 10 con
templated that GnB would have a five-member board with 
three appointed by Phillips and two by Schifino. Paragraph 
11 called for Schifino and Phillips to place their member
ship interests in a voting trust and provided that "any de
cisions they do not agree on going forward will be decided 
by the board of directors." JX 14, ~ 11. But the same pa
ragraph provided that the trust would terminate "in the 
event that both the entire proceeds of sale ($2,000,000) of 
the domain name are paid to Phillips, and a non family 
investor [sic] in Newco ... obtains more than twenty (20%) 
percent voting control." Id. Freed of the voting trust, 
Schifino's post-dilution 40% and the new 20% would es
tablish a new control block. 

The effectiveness of the GnB Agreement was condi-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Not Reported in A.3d, 2011 WL 4599707 (DeI.Ch.) 
(Cite as: 2011 WL 4599707 (DeI.Cb.)) 

tioned on the completion often start-up tasks, including the 
execution of various ancillary agreements. The parties 
gave themselves thirty days to finish the tasks. 

D. Dysfunction And Conflict 
A brief honeymoon period followed the signing of the 

GnB Agreement. Phillips organized Wicks' End's inven
tory and shipped it to Schifino in Tampa. Welker came on 
board as President, and Anil Singh, also a former eSmokes 
employee, joined as GnB's technology consultant. Al
though Schifino had no official title or position, he acted as 
GnB's de facto chief financial officer. 

Unfortunately, Phillips soon found himself disagree
ing vehemently with the decisions made by Schifino and 
his ex-eSmokes team. Over Phillips' strong objection, 
Schifino decided that GnB would build an e-commerce 
software platform from scratch. Phillips wanted to lease 
software from a third party for less than $100 per month, as 
he had done at Wicks' End. GnB went ahead with the 
costly and time-consuming software development effort, 
which forced GnB to spend tens of thousands of dollars of 
its start-up capital and delayed the commencement of 
operations. I suspect that Schifino followed this course 
because it was in his interest for GnB to need more capital. 

Phillips and the Schifino team also locked horns over 
the user interface for the candles. com website. Phillips felt 
he could contribute, but Schifino, Welker, and Singh shut 
Phillips out of the process. Schifino insisted that WeIker 
and Singh were the experts, and that Phillips needed to 
leave the website design to them. Although Schifino 
eventually promised that Phillips could comment on the 
site before launch, he broke that promise, and Phillips first 
saw the site after it went live. Phillips immediately identi
fied serious problems, including that the site accepted 
credit card payments without proper security measures. 

*7 Schifino, Welker, and Singh likewise denied Phil
lips access to the back end of the website, which aggre
gates data on customers, orders, and inventory. Phillips 
asked for the password several times, but Welker and 
Singh refused to give it to him without Schifino's permis
sion. At trial, Schifino claimed that he tried to get the 
password for Phillips. On cross-examination, Schifino 
admitted that he could have gotten the password at a mo
ment's notice and that he never gave it to Phillips. Tel
Iingly, the password was "nvr4erc." JX 8. 

Phillips also struggled to obtain financial information. 
Phillips asked Schifino to use an online accounting pro-
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gram that Phillips could access easily from Atlanta. Schi
fino insisted on using QuickBooks, installed locally on his 
computer. When Schifino learned that Phillips was having 
trouble accessing his system remotely, he blithely sug
gested that Phillips travel to Tampa whenever he wanted to 
look at the books. Schifino did not send accounting in
formation to Phillips until December 2007, when he 
emailed the QuickBooks file in response to demands from 
Phillips' lawyer. Even then, Schifino did not provide the 
password that would enable Phillips to open the file. 

Perhaps most gallingly, Phillips learned that the title 
"Vice President of Purchasing" did not, in fact, mean that 
he did any purchasing. Phillips was the only member of 
management with experience in the candles market, "had 
all the vendor relationships," and "knew the industry." Tr. 
66--67. But Schifino decided that Welker would handle 
purchasing exclusively. Phillips was even forbidden from 
going to a major trade show he had attended annually for 
over ten years. WeIker went instead. 

Phillips originally blamed Welker for each of these 
decisions, believing Welker was running the company. As 
tensions mounted, Phillips became hostile. In June, he 
instructed Welker on his personal view about how the 
company should be run: 

Lets get a couple things straight right now! I am a 50% 
owner of the company, I am a director of the company, 
and I am the sole founder of the company. I put 10 
€:=years of my sweat, blood, tears, and extreme sacri
fices into the company! David and I, are 50150 owners of 
the company and have hired you as an employee to act as 
CEO .... When I call you as a 50% owner and director of 
the company and I ask to see the [user interface] a week 
before launch, after everyone else including Renee has 
seen it, I expect to be given access .... I should NOT have 
to get my attorney involved. 

JX 52. In reality, as Phillips learned during this liti
gation, Schifino exercised behind-the-scenes control. 
Welker had to obtain clearance from Schifino for all 
company spending and any significant business decisions. 
After learning of their dispute, Schifino instructed Welker 
not to respond to any emails or calls from Phillips. 

Exacerbating Phillips' frustration was a lack of 
progress on the formal agreements. The 30-day deadline 
came and went, and Phillips and Schifino executed an 
addendum extending the deadline to May 30. When May 
30 arrived with still no progress, Schifino convinced Phil-
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lips to execute a second addendum providing that the GnB 
Agreement would be binding and no longer "conditioned 
on the execution of the actual documentation memoria
lizing such agreements." JX 14. Once this addendum was 
signed, Schifino paid no attention to the formal agree
ments. He later emailed Phillips that he was "not even 
going to look at the voting trust...." JX 85. 

E. GnB Falls Apart. 
*8 In June, Phillips became so frustrated that he 

threatened to re-point candles. com to wicksend.com. 
Schifino viewed this as an effort to "sabotag[ e] the domain 
and limit[ ] access to GNBLLC." JX 4. He told Phillips, 
"You can not hold the domain name hostage over the 
company." Id. 

With Schifino and Phillips at odds and the deal doc
uments dead, Lipshutz and Attorney Schifino began dis
cussing whether Schifino could buyout Phillips. This 
would have achieved Schifino's goal of obtaining control 
of candles.com, but it meant finding $2 million to exercise 
the option plus an additional amount to purchase Phillips' 
equity. Phillips was not an easy sell. He had owned can
dles.com for nearly a decade, and selling candles over the 
internet had become part of his identity. 

As an alternative to an immediate buyout, Schifino 
tried to convince Phillips that GnB should raise additional 
short-term capital. Phillips refused to approve any new 
money unless the raise was coupled with a buy-out. By this 
point, Phillips understood that any new investor would 
insist on control. Feeling burned already, Phillips had no 
intention of giving up his rights as a 50% member. 

By September, Phillips and Schifino were exchanging 
hostile email screeds. By October, their emails were 
adorned with profanity and personal attacks. That same 
month, GnB ran out of money. Phillips was outraged. He 
(unrealistically) expected that $500,000 in start-up capital 
would "carry us through at least 3 years, (I recall it being 
3-5 years and not 2-3 years) and certainly NOT 7 
months." JX 234. Phillips blamed Welker and demanded 
that he be fired. Schifino agreed and made Welker the 
scapegoat, telling Phillips, "[I] did not blow through 
[$]500,000 the president of the company did." JX 101, at 2. 
Schifino fired Welker on October 17, the day Welker re
turned from his honeymoon. 

F. Pbillips And Scbifino Eacb Turn To Hove. 
As the crisis mounted, Phillips and Schifino each 

turned to Hove. Phillips met Hove during the months 
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leading up to the execution of the GnB Agreement, when 
he twice visited Schifino in Tampa. Each time, Phillips 
stayed at Hove's beach front condominium. Hove joined 
Schifino and Phillips for meals, asked lots of questions 
about the candles business, and offered his advice. On 
Phillips' second trip to Tampa, Hove took Phillips to a ZZ 
Top concert. 

Unbeknownst to Phillips, Hove provided 100% of the 
funding for Schifino's investment in GnB. According to an 
agreement dated February 13, 2007, Hove agreed to loan 
up to $500,000 to Firehouse so that Firehouse could loan 
the money on the same terms to GnB . See JX 91 (the 
"Firehouse Agreement"). As long as Hove funded the full 
amount, he would receive a 49% interest in Firehouse, and 
Schifino would own the remaining 51 %. If Hove funded 
less than the full $500,000, then his interest in Firehouse 
would step down proportionately. 

Hove and Schifino kept their arrangement secret. 
Phillips did not learn about Firehouse until October, at the 
earliest, eight months after signing the GnB Agreement. 
Phillips only knew that the GnB Agreement referred to a 
"Schi fino Investment Entity." 

*9 In September, unburdened by any knowledge of 
Hove's pre-existing investment, Phillips contacted Hove to 
explore whether Hove might be interested in buying him 
out. Phillips remembered Hove from their interactions in 
Tampa as someone interested in the internet candle busi
ness, who appeared financially capable, and-most im
portantly-who had a good relationship with Schifino. 

In October, Schifino also reached out to Hove. Schi
fino had no misapprehensions about who actually had skin 
in the game. Having fired Welker and enduring daily con
flict with Phillips, Schifino wanted out. He told Hove to 
take over the company "since [Hove had] the most expe
rience with the internet world and [he was] the one at risk 
[$]500,000." JX 116 at 2. 

Schifino also began preparing for litigation. On Oc
tober 12, 2007, Attorney Schifino emailed Phillips' coun
sel: "If the company cannot move forward, litigation will 
be necessary to force Eric to put a board in place to save the 
company." Dkt. 37, Ex. T. On October 23, Schifino wrote 
Phillips, "see you in court." JX 101. 

To shore up potential litigation positions, the Williams 
Schifino firm began creating and backdating documents. 
The new documents identified Firehouse, not Schifino, as 
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the member of GnB. The distinction was critical for the 
defendants. As discussed below, the GnB Agreement does 
not make clear whether Schifino invested in GnB perso
nally or through the Schifino Investment Entity. See Part 
II.A, irifra. The lay-drafted GnB Agreement also does not 
address whether Schifino could invest personally and then 
transfer his interests to the Schifino Investment Entity, 
with the latter admitted automatically as a member. If a 
court found that Schifino was the original member and 
could not freely transfer his interests, then the Schifino 
Investment Entity (i.e., Firehouse) would be an assignee 
lacking voting rights. See 6 Del. C. §§ 18-301 (admission 
of members) and 18-702 (assignment of LLC interests). 
This would leave Phillips in control of GnB as its only 
voting member. Likewise, ifSchifino held the GnB voting 
interests personally and transferred them to Hove, then 
Hove would be an assignee lacking voting rights. Id. Phil
lips again would control GnB as its only voting member. 
By contrast, if Firehouse was the voting member of GnB, 
then Schifino's transactions with Hove could take place at 
the Firehouse level without jeopardizing their 50% voting 
interest in GnB. 

On the same day in October, Schifino signed ten 
promissory notes, each documenting a loan from Hove to 
Firehouse: one for $100,000 dated February 23, another 
for $100,000 dated May 25, and eight for $25,000 dated 
July 3, 13,20, and 27 and August 3, 14, 17 and 24. The 
notary stamp on each note reflects an actual signing date of 
October 17,2007. 

The Williams Schifino firm also prepared minutes 
purportedly documenting GnB's initial formational meet
ing on February 12, 2007. The minutes recited that both 
Phillips and Schifino, as a representative of Firehouse, 
were present in person. The minutes bore signature lines 
for both Phillips and Schifino, but only Schifino signed. 

*10 Notwithstanding the recital in the minutes about 
Phillips' presence at the meeting, Schifino served verified 
interrogatory responses stating that Phillips was not 
present. In his deposition, Schifino tried to reconcile the 
minutes and his interrogatory response by testifYing that 
"[p]hysically [Phillips] was not present," but he was 
present "by phone." Schifino Oep. at 171-72. 

At trial, Schifino reversed course and testified that he 
was "100 percent sure" that Phillips was physically present 
at the meeting. Tr. 479. Schifino explained that after his 
deposition, he found form resolutions to open a GnB bank 
account, which Phillips signed during his stay in Tampa 
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from February 7-9. Inspired by the resolutions, Schifino 
testified that he and Phillips met in person on February 9, 
that the minutes must have been typed on February 12, and 
that whoever prepared them mistakenly entered the wrong 
date. Tr. 470. 

Schifino could not recall, however, whether the Wil
liams Schifino firm prepared the minutes. To refresh his 
recollection, Phillips' counsel called Schifino's attention to 
the document footer. Within the span of a few minutes, 
Schifino went from not being able to recognize the stamp 
to relying on it to underpin his testimony. 

Q. I'll ask you, there is a little number there at the bottom 
left-hand comer of the page with a document stamp. 
Does that in any way help you identifY who might have 
prepared these minutes? 

A.No. 

Q. Is that a stamp that's something that is familiar to 
perhaps your father's law firm? 

A. It could be. I don't-

Q. You don't recognize it? 

A. Yeah. Tr. 471. 

Minutes later, Schifino recognized the stamp and used 
it to justifY his newfound recollection of the meeting date. 

THE COURT: Why are you able to say with a high de
gree of confidence that this was typed up on February 
12th? 

THE WITNESS: Because I remember because the day 
we opened up the bank account was on February 9th, 
that he and I both signed [the bank's form resolution] at 
the bank. We had to have the meeting in order to open up 
the bank account. And so, therefore, we had to have the 
articles, corporate docs, those things on February 9th. 

THE COURT; I'm distinguishing between the act of the 
meeting ... and the creation of this document, the mi
nutes, which you seem to say was typed up on February 
12th. And I'm focusing on the latter. Why are you con
fident that this was typed up and prepared on February 
12th? 

THE WITNESS: Because I know that through that first 
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30 days, that I was trying to get everything in place. And 
1 wouldn't let, you know, the typing up of these minute 
meetings slip by without having them typed up. I just 
know I wouldn't do that. 

THE COURT: ... But I'm curious as to why you can be 
so confident that February 12th was the date that these 
minutes were prepared and typed up if you don't know 
who prepared them. 

THE WITNESS: Again, believe the law 
firm-because it has a data stamp on it, it would be the 
law firm. 

*11 Tr. 475-76 (emphasis added). 

The document number in the data stamp indicates that 
the purported February 12 minutes were prepared in Oc
tober. The internal document number automatically gen
erated by the Williams Schifino firm's file management 
software ends with "196685v1." JX 267. Of the numerous 
documents in the record bearing data stamps from the 
William Schifino firm, I have the most reliable evidence as 
to date of creation for a draft of the GnB Agreement that 
was emailed on February 16, 2007, JX 72, and a draft GnB 
operating agreement that was emailed on July 20, 2007, JX 
183. The second document number is approximately 
10,000 higher than the first, suggesting that the Williams 
Schifino firm generated new documents at a 
2,000-per-month clip. The document numbers in the data 
stamps on the promissory notes notarized on October 17, 
2007, match this pace. 

Oddly, the document number in the data stamp on the 
minutes that Schifino swore were typed up on February 12 
is over 200 documents higher than the stamps on the notes 
notarized on October 17. This strongly suggests that the 
meeting minutes were created in late October 2007, around 
the time Schifino began anticipating litigation, and not on 
February 12, as Schifino testified. The purported February 
12 minutes bear the same document stamp as minutes of a 
purported organizational meeting for Firehouse that os
tensibly took place on January 10, 2007, suggesting that 
the two sets of minutes were prepared at the same later date 
to backfill gaps in the documentary record. JX 34, 267. 

The contents of the purported February 12 minutes 
similarly suggest that they were prepared long after the 
fact. Among other things, they recite that a copy of a 
proposed operating agreement for GnB was "presented to 
the meeting," and that it was "RESOLVED, that the ... 
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Operating Agreement be ... approved, ratified and adopted 
by the Members." JX 267. At trial, Schifino testified that 
the minutes were mistaken because "the operating agree
ment was not adopted." Tr. 473. He nevertheless main
tain~d that t~e draft agree~ent was presented by Attorney 
Schlfino dunng the meetmg. Tr. 497. Schifino could not 
explain why Attorney Schifino first sent a draft operating 
agreement to Lipshutz on July 20, 2007, and described it as 
"the form that I have used in the past for Delaware LLC's." 
JX 183. Attorney Schifino made no reference to having 
presented the same document to Phillips and Schifino at a 
meeting in February. 

I find that no meeting took place on February 12. I find 
instead that the minutes were prepared in mid-October, 
contemporaneously with the ten Firehouse notes. For sim
i~ar reasons, I suspect that the GnB membership certifica
tl~ns for Firehouse and Phillips also were prepared in 
mld-Oct?ber. Regrettably, Schifino's unreliable and pro
tean testimony about the February 12 minutes typified his 
performance at trial. I have concluded that Schifino's tes
timony cannot be relied on unless corroborated by other 
evidence. 

G. Hove Takes Over Operations And Seeks To Acquire 
100%OfGnB. 

*12 With Phillips and Schifino each seeking his as
sistance, Hove saw a chance to own 100% ofGnB. While 
continuing to discuss a buyout with Phillips, Hove paid 
$5,000 ~o Schifino in November 2007 for the right to buy 
out Schlfino, documented as an option to purchase his 51 % 
i?terest i? !irehouse. Hove also took over GnB's opera
ttons. Phllhps responded positively, telling Hove, "I sure 
wish David S. had brought you in from the beginning. I am 
sure it would have made a HUGE difference." JX 61. 

In late November 2007, apparently at the instigation of 
his counsel, Hove finally decided to tell Phillips that he 
already owned "a minority vested interest in [F]irehouse 
with an option to buyout [Schifino's] majority." JX 26. 
Phillips did not object or claim fraud. Phillips liked Hove 
and viewed him as a far better partner than Schifino. They 
began making plans for a big holiday sales push. 

Effective January 2, 2008, Hove exercised his option 
to purchase Schifino's interest in Firehouse, structured as 
an assignment of Schifino's interest in Firehouse to Can
dles.com LLC, Hove's new holding company. Hove paid 
Schifino $35,000 in cash and issued him a five-year bal
loon note for $465,000, secured by the majority interest in 
Firehouse that Schifino sold Hove. The Williams Schifino 
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finn went through a second round of creating and back
dating corporate documents that included five additional 
promissory notes: one for $100,000 dated February 19, 
2007, another for $100,000 dated March 8, a third for 
$50,000 dated July 30, a fourth for $75,000 dated August 
20, and a fifth for a $25,000 tranche dated September 17. 
The notary stamp for each reflects an actual signing date of 
January 2, 2008. Some of the documents associated with 
the January 2008 transfer may have been prepared even 
later, because December 2008 emails reflect Hove and 
Schifino discussing how the Williams Schifino finn should 
memorialize their transaction from eleven months before. 
See JX 262. 

H. The Parties Resort To The Courts. 
In March 2008, Hove's attorney faxed a nearly final 

buyout agreement to Phillips for his signature, and Hove 
told Phillips to "if you have any small issues, you know, 
make the changes." Tr. 692. Phillips made extensive 
changes, signed the agreement, and sent it to Hove. Hove 
rejected the new terms. 

Phillips responded by filing this litigation. As origi
nally framed, the complaint sought an order compelling 
Schifino to work with Phillips to seat a board-precisely 
the same cause of action that Attorney Schifino threatened 
in October 2007. The Court set a scheduling conference for 
April 10, but Schifino emailed Phillips and asked for an 
extension to hire Delaware counsel. Phillips' Delaware 
counsel responsibly insisted that he agree. The scheduling 
conference was pushed back to April 15. On April 10, 
Hove filed a voluntary bankruptcy petition in Florida on 
behalf of GnB. 

I find that Schifino and Hove worked together to 
coordinate the filing and head off the Delaware litigation. 
Schifino knew about the bankruptcy and helped prepare 
schedules for Hove. Prior to the filing of the Delaware 
action, Hove and GnB had not made any preparations for 
bankruptcy. Hove admitted that he recalled successfully 
using bankruptcy in the eSmokes case and simply pre
ferred his home jurisdiction of Florida. 

*13 At trial, Hove testified he filed the bankruptcy 
solely because of pressure from GnB's creditors. I reject his 
testimony. GnB's principal creditors were Firehouse and 
members of the Schifino family. See JX 200, ~ 7. As 
counsel for the United States bankruptcy trustee observed 
after questioning Hove, 

[m]ostofthe creditors, and I mean-by most, I mean the 
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vast majority-appear to be insiders .... For instance, of 
the [$]923,000 in unsecured creditors, [$]500,000 is 
Firehouse. [$] 189,000 is Mr. Hove. [$] 150,000 is M & A 
Holdings I don't think anyone can dispute that those are 
insiders .... 

The rest of it is-and there are others here who might 
arguably be insiders, including Schifino Corporation, 
Lee Schifino, [Wiliams Schifino] .. .. So there's very little 
in the way of real-I mean, true, ann's length vendor 
debt.... 

JX 77 at 48; see id. at 51 (U.S. trustee observing, 
"[t]here's no big cash flow issue here because nobody 
really is owed any money except the insiders"); id. at 52 
(Hove testifying that there were no "problems with any 
suppliers" and that "[the] utilities aren't getting turned off 
and [the] candles aren't melting"). GnB's creditors had not 
been pursuing GnB prior to the bankruptcy, nor did they 
assert claims against GnB after the bankruptcy was dis
missed. During the bankruptcy, only the Williams Schifino 
finn filed a proof of claim. 

Hove signed GnB's bankruptcy petition under penalty 
of perjury in his purported capacity as an "Authorized 
Individual." JX 79. But Hove was not authorized to file a 
bankruptcy petition for GnB. GnB was a member-managed 
LLC whose management was vested in its members. See 
Part II.D, irifra. Because the members never agreed oth
erwise, member action required a majority of the voting 
interest. Phillips held 50% of the voting interests and never 
approved the bankruptcy. 

Later, on May 2, 2008, Hove again acted without au
thority to set up a bank account for GnB's deb
tor-in-possession financing. Hove signed under penalty of 
perjury as a member of GnB, which he was not. JX 240. 
During his deposition, Hove exacerbated matters by de
nying that it was his signature: 

Q. Is your-is your handwriting-just to be clear, do 
you believe that the signature on Line 2 is yours? 

A. That signature on Line 2? You mean to the right? 

I never signed a document that way either. But who 
knows. I would say David Schifino filled out this 
document, put the members in and whatever happened 
after that, I don't know. But I don't sign my 
name-if-ifthis is-if this is a signature on Page 2, 
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that is absolutely not my signature. No doubt about it. 

Hove Dep. at 98-99 (emphasis added). At trial, Hove 
admitted that it was his signature. He justified lying under 
oath because he thought Phillips' lawyer was "a jerk." Tr. 
777-78. Schifino also signed the bank forms under penalty 
of perjury as a member of GnB, which he was not. Ac
cording to Schifino's testimony, he never was a member of 
GnB; Firehouse always was. Furthermore, according to 
Schifino, he sold all of his remaining interest in Firehouse 
to Hove in January. In February, Schifino repeatedly told 
Phillips' lawyers not to bother him about GnB matters 
because he no longer had any interest in the entity. Yet in 
May he signed under penalty of perjury claiming he was a 
member. 

*14 Sadly, Phillips responded to his opponents' bad 
faith tactics by engaging in disreputable practices of his 
own. Most notably, he transferred a nominal 1 % economic 
interest in GnB, shorn of voting rights, to an acquaintance, 
Eric Stenson, thereby giving Stenson standing to make 
applications and present arguments to the bankruptcy 
court. Phillips promised Stenson if they succeeded in 
pressuring Hove into a resolution, then Phillips and Sten
son would go into business together. 

As Stenson testified, gaining standing "enabled me 
to--for lack of a better word-personally go after and 
hang Stephen Hove and the debtor down in ... Florida. And 
that's exactly what I did .... " Tr. 811-12. At Phillips' re
quest, Stenson "took micro issues and really made those 
the focus of the bankruptcy." ld. at 815. As just one ex
ample, Stenson attacked Hove for withdrawing $900 from 
GnB's accounts, despite knowing it was for a legitimate 
purchase of inventory. 

Stenson also helped Phillips invent new theories, in
cluding a creative re-visioning of the parties' intent when 
executing the GnB Agreement. Seizing on the reference in 
the GnB Agreement to two classes of LLC interests, 
Stenson cooked up the idea that Schifino received voting 
interests while Firehouse received non-voting interests. 
According to Stenson, this was a position that "Phillips' 
counsel at the time ... very much rejected" and that no one 
else, including Phillips, ever suggested. Tr. 806. 

When Hove realized that the bankruptcy filing would 
not bring Phillips to the settlement table, Hove dismissed 
the proceeding on April 24, 2009. At trial, Hove claimed 
he did so because he had his fill oflitigation. I again reject 
his testimony. Before dismissing the bankruptcy case, 
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Hove caused Firehouse to sue Phillips in the United States 
District Court for the Middle District of Florida so that 
Hove could have the satisfaction of serving Phillips with 
process as he walked out of bankruptcy court. The Florida 
complaint initially alleged violations of the federal securi
ties laws, the Florida Securities Act, common law fraud, 
and breach of contract against Phillips and GnB. See 
Firehouse Gallery, LLC v. Phillips, No. 
8:09-cv-00698-EAK-MAP (M.D. Fla. filed Apr. 14, 
2009). Hove subsequently dropped eight of the nine 
claims, leaving only the common law fraud claim. The 
case remains pending. 

I. The Parties Return To Delaware. 
With the bankruptcy dismissed, the Delaware litiga

tion resumed. On October 7, 2009, Phillips filed an 
amended complaint seeking declaratory relief and dam
ages. On October 21, Phillips filed a second amended 
complaint Firehouse and Schifino each answered and 
asserted counterclaims. Schifino included counterclaims 
against Phillips arising out of and relating to the GnB 
Agreement, even though Schifino had assigned to Fire
house "all of his right, title and interest in and to ... all 
claims, causes of action, actions, suits and proceedings 
which [he] ha[d] or may have [had] against either or both 
of Wick's End or Phillips." JX 39, 1 2. Schifino also filed 
an action against Phillips in Florida state court. 

* 15 On June 21, 2010, Phillips and Schifino settled 
their claims against each other. JX 182. As consideration 
for the settlement, Schifino purported to release "any and 
all claims" against Phillips, including those arising out of 
the GnB Agreement, again apparently ignoring the fact 
that he had previously assigned them to Firehouse. Jd. at 2. 
Schifino falsely represented in the settlement agreement 
that he had no involvement in the GnB bankruptcy. After 
trial, Phillips moved to vacate the dismissal and 
re-introduce Schifino as a defendant in the case. I denied 
the motion without prejudice, noting that "after this Court 
issues its post-trial decision, Phillips will be in a position to 
consider this Court's findings and then determine whether, 
where, and in what procedural manner to pursue any 
claims he believes he may have against Schifino." Phillips 
v. Hove, c.A. No. 3644-YCL, at 2 (Del. Ch. May 10, 
2011) (ORDER). 

II. LEGAL ANALYSIS 
Phillips seeks declarations that (i) Firehouse is not a 

voting member of GnB but rather an assignee; (ii) he 
properly terminated the Domain Purchase Right and Ex
clusive Domain License; and (iii) he did not agree to 
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transfer to GnB additional candle-related domain names. 
Firehouse and Hove seek contrary declarations and con
tend that this Court lacks jurisdiction over Hove. 

On the damages front, Phillips seeks compensatory 
damages from Hove and Firehouse for engaging in a civil 
conspiracy to harm his interests. Phillips asserts deriva
tively that Hove breached his fiduciary duties to GnB. 
Firehouse seeks a remedy for Phillips' and Wicks' End's 
wrongful use of the GnB domain names since the execu
tion ofthe GnB Agreement (variously framed as claims for 
an accounting, conversion, unjust enrichment, and specific 
performance of the transfer obligation). Firehouse also 
seeks judicial dissolution of GnB under 6 Del. C. §§ 
18-802 and 1 8-804. 

Other claims and counterclaims have not been briefed 
and are therefore waived. As Phillips is not entitled to 
damages, I need not reach Hove's inventive argument that 
any damages awarded to Phillips should be offset by the 
hypothetical value of Phillips' non-cash settlement with 
Schifino. 

A. The Voting Members OfGnB 
The parties first seek a declaratory judgment deter

mining the voting members of GnB. In denying an early 
motion for summary judgment, I found the Ownership 
Provision ambiguous. See Phillips v. Schifino, 2009 WL 
5174328, at *1 (Del. Ch. Dec. 18.2009). It states that GnB 
will "initially be equally owned by Phillips, and Schifino's 
investment entity ('Schifino Investment Entity')." JX 14, '\I 
1. It then disregards the concept of an investment entity 
and calls for "Phillips and Schifino" to own a class of 
voting interests, with "any other members of Newco" to 
hold an additional class of nonvoting interests. The con
cept of the "Schifino Investment Entity" reappears in pa
ragraph 2, but only as a provider of debt financing. Schi
fino signed the GnB Agreement solely in his personal 
capacity, not on behalf of any entity, and the document 
does not contain language extending Schifino's rights and 
obligations to affiliates, successors, or assigns. 

*16 At trial, Phillips attempted to harmonize the 
Ownership Provision's conflicting uses of "Schifino" and 
"Schifino Investment Entity." He testified that he and 
Schifino intended for themselves personally to be voting 
members of GnB and for Firehouse to be a non-voting 
member. Sadly, in so testifying, Phillips embraced the 
fictitious account of GnB's origins that Stenson invented 
during the course of the Florida bankruptcy. 
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At trial, Phillips could not convincingly explain why 
he supposedly insisted on Schifino owning voting interests 
personally while holding additional non-voting interests 
indirectly through an entity. Phillips testified that "[i]t was 
important to me that the two people, the two parties doing 
the voting and making the decisions on the company, were 
myself and David individually and not an unknown enti
ty," Tr. 51. He could not offer any reason why it was 
"i mportant." 

Nor can the basic ownership math accommodate 
Phillips' account. The Ownership Provision called for GnB 
"initially [to] be equally owned by Phillips, and Schifino's 
investment entity." JX 14, '\I 1. Phillips maintained 
throughout the case that he and Schifino each received 
both 50% of the economics and 50% of the votes. But if 
Schifino owned voting units and his investment entity 
owned non-voting units, then one of two things had to be 
true. Either Schifino would own more than a 50% eco
nomic interest, comprising his 50% of the voting units plus 
some incremental non-voting units held through Firehouse, 
or Schifino would own less than a 50% voting interest, so 
that his voting units plus some incremental non-voting 
units held through Firehouse could add up to a 50% eco
nomic interest. Schifino could not own both a 50% voting 
interest and a 50% economic interest if part of his holdings 
consisted of non-voting units owned through Firehouse. 
Using the contractual freedom authorized by the LLC Act, 
a savvy LLC drafter could have achieved Phillips' coun
ter-intuitive structure, but not in the internally inconsistent 
manner he described. 

To bolster his mathematically impossible account, 
Phillips pointed to the drafts of the voting trust agreement 
prepared by his counsel, Lipshutz, after the execution of 
the GnB Agreement. Each bore a signature line for Schi
fino personally to sign as a voting member ofGnB. Phillips 
relied on the drafts as evidence that Schifino himself, ra
ther than Firehouse, held a voting membership interest in 
GnB, Other draft agreements, however, reference Fire
house. The draft LLC agreement that Attorney Schifino 
emailed to Lipshutz in July 2007 identified Firehouse as 
the other 50% member of GnB, JX 183. In addition, on 
October 20, 2007, Lipshutz forwarded to Attorney Schi
fino a draft agreement documenting the Domain Purchase 
Right. See JX 188; Dkt, 53, Ex. A. It identified the mem
bers ofGnB as Firehouse and Phillips. The record does not 
reflect any objection by Lipshutz to Firehouse appearing as 
the voting member, either after receiving the July 2007 
LLC agreement or when sending the October 2007 domain 
purchase agreement. 
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*17 I find that the ambiguous Ownership Provision 
authorized Schifino to invest either in GnB individually or 
through an entity. When negotiating the GnB Agreement, 
Phillips understood that Schifino could invest through an 
entity. Bye-mail datedJanuary30.2007.Phillips asked 
whether Schifino would be the sole owner of his invest
ment entity, showing that he already understood that 
Schifino could invest in this manner. JX 35. When Schi
fino responded that he planned to use an entity that in
cluded minority investors, Phillips did not object or ques
tion whether the entity would hold voting interests. Phillips 
agreed to the two-tier ownership structure not because he 
wanted the entity to own non-voting shares, but because he 
was concerned that "if, in the future, we wanted to bring in 
employees or something like that and wanted to give them 
stock certificates, ... it would interrupt the 50150 split." Tr. 
49-50. The inconsistent references to "Schifino" and the 
"Schifino Investment Entity" resulted from lay efforts to 
capture the concept that Schifino was the principal on the 
other side ofthe deal from Phillips, but that Schifino could 
invest through an entity that included minority investors. 

Despite the ambiguity of the GnB Agreement, I find 
that Schifino invested in GnB through Firehouse. This fact 
does not appear to have been communicated clearly to 
Lipshutz, who originally prepared his draft agreements to 
reflect Schifino owning his interests personally. When 
Attorney Schifino sent the draft LLC agreement in July 
2007, however, it reflected Firehouse as the other 50% 
member, and Lipshutz later adopted that view. 

In reaching this conclusion, I have considered the 
troubling and suspicious origin of many Firehouse docu
ments, including the minutes of its purported organiza
tional meeting. I also have considered a temporal oddity in 
Firehouse's availability as an investment vehicle. Accord
ing to the Florida Secretary of State, Firehouse was formed 
on January 8, 2007. It is undisputed that Schifino originally 
formed the entity to acquire an old firehouse that he hoped 
to re-develop as an art gallery. After that deal fell through, 
he "re-purposed" Firehouse as the Hove-Schifino invest
ment vehicle for GnB. The firehouse real estate transaction 
must have unraveled quickly and definitively for Schifino 
and Hove to have held their organizational meeting on 
January 10 (according to the minutes documenting that 
event), then executed the Firehouse Agreement on Febru
ary 13. By contrast, if the decision to use Firehouse was 
actually made months later, there would have been time for 
the firehouse deal to fall apart and for Schifino to decide to 
"re-purpose" the entity. 
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Ultimately, and despite my doubts about other Fire
house documents, I am persuaded that the Firehouse 
Agreement was prepared and executed in early February 
2007, as it purports to be. The footer of the agreement 
bears a document number from the Williams Schifino 
firm's file management system that is consistent with early 
February preparation. The document also reflects a hand 
written modification, initialed by Hove and Schifino, 
calling for a payment to be made on "March 5, 07." 

*18 Based on the totality of the evidence, I find that 
Phillips and Firehouse were the original members ofGnB, 
with each holding a 50% voting interest. All of the sub
sequent transactions between Schifino and Hove took 
place at the Firehouse level in the form of transfers of 
interests in Firehouse. After Schifino confirmed in January 
2007 that he planned to invest through an entity that would 
have minority investors, Phillips did not seek any limita
tion on transfers of interests in the investment entity. The 
GnB Agreement does not restrict transfers at the Firehouse 
level. Nor did the draft GnB operating agreement that was 
circulated in July 2007. Accordingly, Firehouse remains a 
member of GnB with a 50% voting interest. 

B. The Domain Purchase Right And Exclusive Domain 
License 

The parties next seek a declaratory judgment deter
mining whether GnB continues to hold the Domain Pur
chase Right and the Exclusive Domain License. Phillips 
first exercised the Termination Right shortly after GnB 
filed for bankruptcy. GnB then obtained a temporary re
straining order from the bankruptcy court barring Phillips 
from exercising the right during the pendency of the 
bankruptcy proceeding. After Hove dismissed the bank
ruptcy, Phillips again exercised the Termination Right. 
Phillips does not rely on his right to terminate in the event 
GnB "shall cease doing business." He invokes only the 
bankruptcy trigger. 

Under the Bankruptcy Code, the filing of GnB's 
bankruptcy petition did not, by itself, allow Phillips to 
exercise the Termination Right. When a bankruptcy peti
tion is filed, the debtor's property "becomes property ofthe 
[bankruptcy] estate ... notwithstanding any provision in an 
agreement ... that is conditioned on ... the commencement 
of a case under this title." II U.S.c. § 54I(c)(1)(B). 

Separately, the Bankruptcy Code prohibits executory 
contracts from being terminated because of the com
mencement of a bankruptcy proceeding: 
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Notwithstanding a provision in an executory contract ... 
an executory contract ... may not be terminated ... , and 
any right or obligation under such contract ... may not be 
terminated ... , at any time after the commencement of the 
case solely because of a provision in such contract ... that 
is conditioned on ... the commencement of a case under 
this title. 

11 U.S.C. § 365(e)(1)(B). "[A] contract is executory if 
each side must render performance, on account of an ex
isting legal duty or to fulfill a condition, to obtain the 
benefit of the other party's performance." In re Riodizio. 
Inc .. 204 B.R. 417. 424 (Bankr.S.D.N.Y.1997). The Do
main Purchase Agreement and the Exclusive Domain 
License were both executory contracts. The Domain Pur
chase Agreement obligated GnB to pay $2 million in return 
for Phillips' obligation to transfer candles. com to GnB, and 
the Exclusive Domain License obligated GnB to pay li
censing fees to Phillips beginning in year six in return for 
Phillips continuing to allow GnB to use candles.com.FN2 

FN2. See, e.g., In re Abitibibowater Inc .. 418 B.R. 
815, 828-31 (Bankr.D.DeI.2009) (holding that 
call agreement to purchase shares was executory 
contract); In re Kells/rom Indus .. Inc .. 286 B.R. 
833, 834-35 (Bankr.D.DeI.2002) (analyzing right 
of first refusal as option and holding it was an 
executory contract); In re Access Bevond Techs .. 
Inc.. 237 B.R. 32, 43-44 (Bankr.D.DeI.1999) 
(holding patent license was executory contract). 

*19 Under the Bankruptcy Code, when a bankruptcy 
case is dismissed, the property ofthe estate is "revest[ed] ... 
in the entity in which such property was vested imme
diately before the commencement of the case under this 
title." 11 U.S.c. § 349(b)(3) (emphasis added). "Unless the 
court indicates otherwise, the general effect of an order of 
dismissal is to restore the status quo ante. It is as though 
the bankruptcy case never had been brought." In re Lewis 
& Coulter. Inc .. 159 B.R. 188, 190 (Bankr.W.D.Pa.1993); 
see also id ("The purpose of Section 349 is 'to undo the 
bankruptcy case, as far as practicable, and to restore all 
property rights to the position in which they were found at 
the commencement of the case.' " (citing H.R.Rep. No. 
595, 95th Cong., 1st Sess., 338 (1977))). This Court has 
held squarely that ipso facto provisions, like the Termina
tion Right, do not become enforceable after the dismissal 
of a bankruptcy petition. See Milford Power Co. v. PDC 
Milford Power. LLC, 866 A.2d 738. 749-62 CDel. 
Ch.2004) (rejecting reasoning of Chrysler Fin. Corp. v. 
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Fruit of the Loom. Inc.. 1993 WL 19659. at *4 
CDcI.Super.Jan.12. 1993)). 

Immediately prior to the filing of the bankruptcy pe
tition, GnB held the Domain Purchase Option and Exclu
sive Domain License. When the petition was filed, those 
rights did not become terminable by Phillips under the 
terms of the Bankruptcy Code. When the bankruptcy case 
was dismissed, GnB and its assets were returned to the 
pre-bankruptcy status quo. Therefore, neither the bank
ruptcy nor its dismissal enabled Phillips to terminate the 
option, and GnB continues to hold the Domain Purchase 
Option and Exclusive Domain License. 

C. Other Domain Names 
The parties seek a third declaratory judgment deter

mining who owns various domain names in addition to 
candles. com. The GnB Agreement provided for GnB to 
"pay $50,000 to Wicks End and/or Phillips ... in consider
ation for all of the assets (including inventory) used in the 
retail and wholesale candle business by Wicks End." JX 
14, 1 5. The parties have stipulated to a list of domain 
names that were pointed at wicksendcom. See Dkt. 216. 
Because the additional domain names were pointed at 
wicksendcom and used to drive traffic to the Wicks' End 
website, they were "used in the retail and wholesale candle 
business by Wicks End." 

Although much of the GnB Agreement is ambiguous, 
the phrase "all ofthe assets" is not. '" All' means 'all,' or if 
that is not clear, all, when used before a plural noun such as 
'assets,' means '[t]he entire or unabated amount or quan
tity of; the whole extent, substance, or compass of; the 
whole." , Hollinger Inc. v. Hollinger Int'l. Inc .. 858 A.2d 
342, 377 (Del. Ch.2004). The other domain names were 
"assets" of GnB. Phillips agreed to transfer them in para
graph 5 of the GnB Agreement. Paragraph 12 of the GnB 
Agreement supports this conclusion by providing that after 
the deal became effective, "Wicks End Inc. will disconti
nue the retail and wholesale candle business." JX 14,1 12. 

*20 Phillips' attempts to create ambiguity do not sway 
me. He argues that under a traditional plain reading of the 
phrase "all of the assets," the parenthetical phrase "(in
cluding inventory)" becomes redundant because assets 
normally include inventory. He points out that the exclu
sions for manufacturing equipment and Allusion's assets 
are likewise redundant because neither was "used in the 
retail and wholesale candle business." Both were used in 
Wicks' End's dormant candle manufacturing business. 
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Each of these redundancies resulted from an effort by 
two non-lawyers to draft a clear agreement. Inventory is 
not really "used" in a business; it is sold by the business. 
The parenthetical reference to "inventory" therefore adds 
marginally to the clarity of the provision as a whole. The 
specific exclusions similarly enhance the clarity of the 
provision, because the hypothetical reasonable reader of 
the GnB Agreement need not know that the manufacturing 
business was defunct, that the Allusions assets were man
ufacturing assets, or that the manufacturing business did 
not produce candles for the retail and wholesale business to 
sell. Neither redundancy creates ambiguity. 

Phillips also points out that I previously held, also as a 
matter of law, that paragraph 5 did not convey title to the 
domain name candles. com because of the separate provi
sions goveming that domain name in paragraphs 3 and 4. 
According to Phillips, paragraph 5 therefore cannot convey 
"all of the assets." To the contrary, if paragraphs 3 and 4 
did not specifically address candles. com and provide for 
the Domain Purchase Right and the Exclusive Domain 
Option, then candles. com would be an "asset[] used in the 
retail and wholesale candle business" and covered by pa
ragraph 5. The GnB Agreement does not address the other 
domain names, must less with specific provisions like 
those establishing the rights in candles.com. The phrase 
"all of the assets" therefore sweeps in the other domain 
names but does not include candles.com. 

Phillips next complains that paragraph 5 contemplates 
a payment of only $50,000 for the Wicks' End's assets, yet 
the other domain names collectively have a value ranging 
from $400,000 to $500,000. In making this argument, 
Phillips examines only the cash payments he received and 
contends that each was allocated specifically to a particular 
type of asset. Phillips ignores that he was issued 50% of the 
equity in an entity that (i) owned all of those assets and (ii) 
received $500,000 in the form of an unsecured, five-year 
balloon loan bearing interest at a rate just above the 
long-term rate ofinflation. When negotiating with Schifino 
and later Hove over a potential buyout, Phillips reflected a 
more sophisticated understanding of the consideration he 
received and valued his equity stake, exclusive of the $2 
million agreed-upon payment for candles . com, at between 
$1 million and $1.5 million. 

Because paragraph 5 is clear on its face, I need not 
consider extrinsic evidence. E.l. du Pont de Nemours & 
Co. v. Allstate Ins. Co .. 693 A.2d 1059, 1061 (DeI.l997) 
("Extrinsic evidence is not used to interpret contract lan
guage where that language is plain and clear on its face." 
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(internal quotation marks omitted». But if I did, Phillips' 
evidence is unpersuasive. He observes that during their late 
2006 discussions, Schifino sent him an email proposing 
that a new entity would acquire "all the assets from 
Wicksend, Inc [which] includes but is not limited to ... 
domain names and inventory." JX 155. Phillips and Schi
fino subsequently had a phone call in which they talked 
about domain names other than candles.com. Phillips 
emailed Schifino that he needed to determine a fair price 
for candles.com and think about the other domain names, 
because this was the first time they had been mentioned. 
Schifino replied: 

*21 i would be willing to have the new company sign a 
note payable to you for some amount (be reasonable) 
you decide the note will be for the purchase of the do
main names. if you want to keep the other domain names 
keep them. now beside having an increase in value and a 
real company with earnings you would be getting com
pensated for the domain names. then when the company 
can afford it it will pay you that # . as far as current 
customers and or sales that is your contribution to the 
new compnay but again if you want to keep them keep 
them again keep it simple. 

JX 148 (errors, capitalization, and punctuation as in 
original). Phillips claims that Schifino agreed in this ex
change that the other domain names would not be included. 
I find that these emails referred to an earlier deal structure 
in which Phillips would receive a note for the value of 
candles.com and other domain names (if included). The 
GnB Agreement as executed reflects a different structure 
involving a five-year option on candles.com and an asset 
transfer otherwise conveying all assets used in the retail 
and wholesale candle business. The earlier email exchange 
is therefore not persuasive evidence of the scope of para
graph 5. 

Phillips also claims that Schifino falsified evidence to 
support GnB's purported ownership of the domain names 
by altering GnB's QuickBooks files. In fall 2007, Phillips 
had become so frustrated at his inability to obtain financial 
information from Schifino that he had his attorney pursue 
the matter. After numerous requests, Schifino eventually 
responded by sending a copy of OnB's Quickbooks file as 
it existed on December 20, 2007 (the "2007 File"). During 
litigation, Schifino produced a more recent version of 
GnB's Quickbooks file (the "2010 File"). Phillips discov
ered that the password Schifino provided for the 2010 File 
also opened the 2007 File. 
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A comparison ofthe two files shows that entries on the 
general ledger were altered. In the 2007 File, the $50,000 
payment to Wicks' End under paragraph 5 of the GnB 
Agreement appeared in a category entitled "Invento
rylFixtures." In the 2010 File, it was moved to a newly 
created category entitled "Domain Names." In the 2007 
File, payments to reimburse Welker for additional domain 
names that he purchased were listed in the "Good
will/Assets" category. In the 2010 File, they appeared in 
the newly created "Domain Names" category. 

The treatment of the $50,000 payment in the 2007 file 
comports with a five-year budget that Schifino sent Phil
lips bye-mail on March 21, 2007. See JX 242. Welker 
prepared the budget and Schifino revised it. Under a cat
egory entitled "Other Costs," the budget allocates the 
$50,000 payment to "Wicksend 'Existing Inventory.' " JX 
242. Three days later, Schifino wrote that "all inventory 
should flow through gnbllc that is what the 50, 000 was 
for." JX 93 (emphasis added). 

I agree with Phillips that Schifino or someone acting at 
his direction modified the QuickBooks file. Given Schifino 
and Move's credibility problems and the troubling back
dating of documents, one can readily suspect that someone 
consciously sought to alter the account categories to sup
port the defendants' litigation position on the other domain 
names. It is equally possible, however, that whoever 
modified the files subjectively believed that the domain 
names had been acquired and that a separate category for 
domain names would account for those payments more 
appropriately. The 2010 QuickBooks files reflect other 
additional and facially innocent categories, such as ac
counts relating to the GnB bankruptcy proceedings. On 
this record, I am not convinced that Schifino (or someone 
acting at his direction) falsified evidence. 

*22 I therefore determine that GnB purchased the 
domain names other than candles.com that were pointed at 
wicksend.com for the purpose of directing internet traffic 
to that website. GnB is entitled to specific performance of 
the transfer obligation. 

D. Jurisdiction Over Hove 
Despite taking control of GnB's affairs, Hove was not 

a manager of GnB. The LLC Act defines a manager as "a 
person who is named as a manager of a limited liability 
company in, or designated as a manager of a limited lia
bility company pursuant to, a limited liability company 
agreement or similar instrument under which the limited 
liability company is formed." 6 De/. C. § IS- I01(IO). If 
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the LLC agreement does not name a manager or provide a 
procedure for designating a manager, then ''the manage
ment of a limited liability company shall be vested in its 
members ... " 6 Del. C. § IS-402. Unless the LLC agree
ment specifies otherwise, ''the decision of members own
ing more than 50 percent of the said percentage or other 
interest in the profits [is] controlling." Id. GnB, of course, 
did not have a written LLC agreement, and the GnB 
Agreement does not specify that GnB will be managed by 
managers. The GnB Agreement contemplates a qua
si-corporate structure with a board of directors and a 
president, but it does not harmonize those roles with LLC 
management concepts. Because Phillips and Schifino did 
not agree to the contrary, management remained vested in 
the members. At most, Phillips and Schifino implicitly 
consented to Hove taking over for Welker as President. 

Because Hove was not officially a manager, he argued 
in his post-trial briefs that this Court lacks personal juris
diction over him. Under Delaware law, there are ''two 
bedrock requirements for personal jurisdiction: (1) a sta
tutory basis for service of process; and (2) the requisite 
'minimum contacts' with the forum to satisfy constitutional 
due process." Fisk Ventures, LLC v. Segal, 200S WL 
1961156, at *6 CDel. Ch. May 7. 200S). The LLC Act 
provides that a "manager's ... serving as such constitutes 
such person's consent to the appointment of the registered 
agent of the limited liability company (or, if there is none, 
the Secretary of State) as such person's agent upon whom 
service of process may be made." 6 Del. C. § IS lO9(a). 
The LLC Act's implied consent statute extends not only to 
formally designated managers but also to 

a person, whether or not a member of a limited liability 
company, who, although not a manager as defined in .§. 
IS-IOWO) of this title, participates materially in the 
management of the limited liability company; provided 
however, that the power to elect or otherwise select or to 
participate in the election or selection of a person to be a 
manager as defined in § IS- 1 0 l( 10) ofthis title shall not, 
by itself, constitute participation in the management of 
the limited liability company. 

Id. 

By his own testimony, Hove ''took over ... in all re
spects" day-to-day operations at GnB in October 2007. Tr. 
6SS. He effectively ran the business from that time for
ward. He later filed a bankruptcy petition on GnB's behalf, 
then dismissed it. Through these acts, Hove participated 
materially in the management of GnB, thereby satisfying 
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the requirements of Section 18-1 09( a) and consenting to 
suit in Delaware for breaches of his duties to GnB. PT 
China [LCv. PTKorea LLC. 2010 WL 761145, at *8 n. 44 
(Del. Ch. Feb. 26, 2010) ("By accepting a key management 
position over two Delaware limited liability companies, 
[the defendant] submitted himself to the jurisdiction of the 
Delaware courts in suits pertaining to his rights, duties, and 
obligations as a manager. "). 

E. Phillips' Claim Of Civil Conspiracy 
*23 Phillips seeks damages from Hove on the theory 

that Schifino and Hove conspired to induce him to enter 
into the GnB Agreement and deprive him of candles. com. 
"To make a case for civil conspiracy, a plaintiff must show 
'(1) a confederation or combination of two or more per
sons; (2) an unlawful act done in furtherance of the con
spiracy; and (3) actual damage.' " N.K.S Distribs" Inc. v. 
Tigani. 2010 WL 2178520, at *5 (Del. Ch. May 28, 2010) 
(quoting AeroGlobal Capital Mgmt" LLC v. Cirrus indus" 
Inc" 871 A.2d 428, 437 n. 8 (DeI.2005». 

To the extent it rests on the GnB Agreement, Phillips' 
conspiracy theory founders for want of an unlawful act. 
Schifino and Hove undoubtedly conspired to obtain control 
of candles.com, worked together to accomplish that task, 
and succeeded in inducing Phillips to enter into the GnB 
Agreement. Their success, however, came by lawful 
means: Schifino talked Phillips into a deal and 
out-negotiated him at the bargaining table. 

Phillips cites Hove's unauthorized filing of the GnB 
bankruptcy as a wrongful act in furtherance of the con
spiracy. Phillips has argued separately that Hove breached 
his fiduciary duties by filing the GnB bankruptcy in bad 
faith, and the claim is evaluated more appropriately under 
that framework. See Part II.F, infra. Phillips also contends 
that Schifino, Hove, and Firehouse "pursued a litigious 
course of action, from the very start of this dispute, to 
frustrate Mr. Phillips' claims for relief and slow their 
progress, in the hope that Mr. Phillips ultimately would be 
unable to afford to continue on and, therefore, could not 
impede their attempt to usurp control of GnB and can
dles.com." PI's. Post-Trial Opening Br. 33 . This claim is 
more appropriately framed as a request to shift fees under 
the bad faith exception to the American Rule, and I con
sider it as such. See, Part II .H, infra. 

The only wrongful act that might give rise to con
spiracy liability was Schifino's misrepresentation about his 
ownership of the Schifino Investment Entity. At the time 
Schifino and Phillips were negotiating the GnB Agree-
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ment, Phillips understood that Schifino planned to invest in 
GnB through an entity. As their discussions proceeded, 
Phillips and Lipshutz became curious, and Phillips sent 
Schifino an e-mail dated January 30, 2007 stating, "My 
attorney was wondering, are you the sole shareholder of 
your Investment entity?" JX 35. Schifino responded the 
next day: 

yes i am 100% owner of the investment entity but you 
have to understand that i have made a lot of money for 
people in the past family and friends ifi feel comfortable 
usually allow them the opportunity to invest in my deals 
through the investment entity for example in this case i 
commit the 500,000 and if they are comfortable i will 
allow them to take a piece of the 500,000 it does not 
matter if they do because i have committed the 
$500,000it is my way of giving back to them for in
vesting in other deals 

*24 you should consider the same with your investment 
entity as i understand the are currently a minority 
shareholder? or is here a note to them? ? ? 

JX 36 (errors, capitalization, and punctuation as in 
original). Based on Schifino's communications with Hove 
going back to 2005, I find that at the time he wrote this 
email, Schifino and Hove already had an unwritten 
agreement that (i) Hove would provide the $500,000 and 
(ii) they would split the investment entity's equity 51149. 

Schifino had no obligation to volunteer information 
about his investment entity to Phillips. Nicolet, Inc. v. Nutt, 
525 A.2d 146, 149 (DeI.1987) ( "Generally, there is no 
duty to disclose a material fact or opinion, unless the de
fendant had a duty to speak."). But once Phillips asked, 
Schifino had an obligation to answer truthfully. ld.; Ste
phenson v. Capano Dev., Inc., 462 A.2d 1069, 1074 
(DeI.1983) ("[F]raud does not consist merely of overt 
misrepresentations. It may also occur through deliberate 
concealment of material facts, or by silence in the face of a 
duty to speak."). Schifino represented falsely that he would 
be the 100% owner ofthe entity and that, at most, he might 
allow a minority investor "to take a piece of the 500,000." 
At the time, Schifino and Hove already had an under
standing that Hove would provide 100% of the capital and 
own 49% of the entity. 

Schifino's false representation was material. Because 
Schifino was not investing any of his own money, he had a 
materially different risk profile than Phillips. Schifino 
would not bear any of the downside risk of the business, 
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and he could readily walk away if things got bad (as he 
did). Rather than having a partner, Phillips would be in
vesting with an option holder. 

When Phillips learned of Hove's involvement, he 
could have relied on a theory of fraudulent inducement to 
void the GnB Agreement, See Restatement (Second) of 
Contracts § 164. Instead, Phillips ratified the agreement by 
accepting Hove's involvement, working with Hove to 
maximize holiday sales, and negotiating for Hove to buy 
his GnB units. Having chosen to proceed notwithstanding 
Hove's involvement, Phillips cannot now hold Hove liable 
as a co-conspirator for the fraudulent statement that Phil
lips chose to disregard. Phillips' claim for civil conspiracy 
against Hove therefore fails. 

F. The Parties' Claims For Breach Of Fiduciary Duty 
Unless limited or eliminated in the entity's operating 

agreement, the member-managers of a Delaware limited 
liability companies owe traditional fiduciary duties to the 
LLC and its members. See 6 Del. C. § 18-1 10 ICc); William 
Perm P'ship v. Saliba, 13 A.3d 749, 756 (DeI.201I). Phil
lips was a member-manager of GnB and owed fiduciary 
duties to GnB and its members. By taking on the role of 
president and asserting control over GnB's operations, 
Hove assumed fiduciary duties to GnB and its members. 
"[T]he principle of fiduciary duty, stated most generally, 
[is] that one who controls property of another may not, 
without implied or express agreement, intentionally use 
that property in a way that benefits the holder ofthe control 
to the detriment ofthe property or its beneficial owner ." in 
re USA Cafes, L.P. Litig.. 600 A.2d 43. 48 (Del. Ch.1991) 
(Allen, C). "A person standing in the fiduciary relation of a 
trustee for another is liable to account not alone for the bare 
value of the beneficiary's property which he took and uti
lized as his own, but as well also for all the gains and 
profits which he has derived therefrom." Loft, inc. v. Guth, 
2 A.2d 225. 238 (Del. Ch.193S), affd, 5 A.2d 503 
(Del. 1939). 

*25 The evidence at trial established that Hove took 
control of GnB's cash and inventory and sold products 
from GnB's inventory through a competing online candles 
business that he established. Hove admitted doing this, and 
his actions constitute a breach of his duty of loyalty. The 
evidence from trial does not permit me to quantifY a 
damages award. I therefore order Hove to account to GnB 
for the value of the inventory and any cash that he took, as 
well as the profits Hove earned through his competing 
online candle business. 
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The evidence at trial similarly established that Phillips 
used candles. com for his own benefit during the life of the 
Exclusive Domain License, thereby misappropriating 
GnB's principal asset for his own benefit. Phillips also 
competed with GnB by continuing to operate Wicks' End, 
despite being obligated under the GnB Agreement to cause 
Wicks' End to exit the retail and wholesale candle business. 
Like Hove, Phillips must account to GnB for the profits he 
earned through Wicks' End and candles.com. 

Phillips spent the bulk of his post-trial briefing ar
guing that Hove acted in bad faith and disloyally by filing 
the bankruptcy petition. Phillips seeks to recover damages 
equal to the attorneys' fees and costs that he incurred in the 
bankruptcy proceeding. I agree that Hove filed the bank
ruptcy proceeding in bad faith, without authority, and in a 
disloyal effort to preserve his control over GnB. I decline 
to award Phillips the reliefthat he requests, however, under 
the maxim that "he who comes into equity must come with 
clean hands." Bodley v. Jones, 59 A.2d 463, 469 
(Del. 194 7) (internal quotation marks omitted). By un
leashing Stenson, Phillips acted in bad faith, needlessly 
complicated the bankruptcy proceeding, and drove up the 
costs of that litigation. He therefore cannot recover his 
attorneys' fees and costs for the Florida bankruptcy. 

G. Judicial Dissolution and Winding Up 
Firehouse seeks the judicial dissolution of GnB. Sec

tion 18-802 of the LLC Act provides that "[o]n application 
by or for a member or manager the Court of Chancery may 
decree dissolution of a limited liability company whenever 
it is not reasonably practicable to carry on the business in 
conformity with a limited liability company agreement." Q 
Del. C. § IS-S02. I have already concluded that Firehouse 
is a member of GnB and thus has standing to make this 
application. 

This Court has consistently held that in order to obtain 
judicial dissolution, "there is no need to show that the 
purpose of the limited liability company has been 'com
pletely frustrated.' The standard is whether it is reasonably 
practicable for [the LLC] to continue to operate its busi
ness in conformity with its LLC Agreement." Fisk Ven

tures, LLC v. Segal. 2009 WL 73957, at *4 (Del. Ch. Jan. 
13, 2009) (footnote omitted). 

When two coequal owners and managers whose mutual 
agreement is required for any company action are 
deadlocked as to the future direction and management of 
the enterprise and the LLC Agreement provides no 
mechanism by which to break the deadlock, it is not 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 



Not Reported in AJd, 2011 WL 4599707 (DeI.Ch.) 
(Cite as: 2011 WL 4599707 (DeI.Ch.» 

reasonably practicable for the LLC to operate consis
tently with its operating agreement and a judicial dis
solution will be ordered. 

*26 Vila v. BVWebTies LLC 2010 WL 3866098, at *1 
(Del. Ch. Oct. 1, 2010). 

Phillips and Firehouse are coequal owners and man
agers ofGnB, and at present their agreement is required for 
GnB to take any action. See 6 Del C § 18-402. Given the 
marked animosity between the parties and their inability to 
agree on basic issues, deadlock clearly exists. The fact that 
GnB has continued to operate marginally (at least until 
Phillips re-pointed candles. com) is irrelevant to deadlock, 
because GnB never operated in coriformity with the parties' 
agreement. Cf Vi/a. 2010 WL 3866098, at *8 ("[A] busi
ness is not being operated in accordance with its governing 
instrument when one fiduciary acts as sole manager in a 
situation where the agreement of others is required."); 
accord in re Silver Leat: L.L. C. 2005 WL 2045641, at * 10 
(Del. Ch. Aug. 18, 2005). 

If deadlock "cannot be remedied through a legal me
chanism set forth within the four corners of the operating 
agreement, dissolution becomes the only remedy available 
as a matter oflaw." Fisk Ventures. 2009 WL 73957, at *7. 
A contractual solution precludes judicial dissolution only if 
it is "reasonable" and thus an "equitable alternative." See 
Halev v. Talcott. 864 A.2d 86, 88,96-98 (Del. Ch.2004) 
(granting judicial dissolution, despite LLC agreement 
containing exit mechanism, because it would "not [be] 
equitable to force [the petitioning member] to use the exit 
mechanism" where the member would remain liable on 
personal guaranty of entity's mortgage after exit). 

Leaving the parties to their contractual dispute reso
lution mechanism would be ineffective and inequitable. 
The GnB Agreement provides that "any decisions [the 
members] do not agree on going forward will be decided 
by the board of directors." JX 14, , 11. The board is to 
consist of five directors, three appointed by Phillips and 
two by SchifinolFirehouse. id. ,r 10. Notably, "the desig
nees of each (other than each other) must be approved by 
the other party." id. The parties have never agreed on the 
composition of a board, and their mutual antagonism offers 
little hope of a future accord. Deferring to the contractual 
mechanism would return the parties to square one and the 
intolerable status quo ante that prompted Phillips origi
nally to file this litigation. 

In short, GnB's members are deadlocked with no ef-
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fective mechanism to break the deadlock. It is, therefore, 
"not reasonably practicable to carry on the business in 
conformity with a limited liability company agreement," 
and dissolution is appropriate. 6 Del. C. § 18-802. Section 
18-803(a) of the LLC Act provides that when dissolving 
an LLC this Court, "upon cause shown, may wind up the 
limited liability company's affairs upon application of any 
member ... , and in connection therewith, may appoint a 
liquidating trustee." 6 Del. C. § 18-803(a). Given their 
history of disputes large and smail, I find that the GnB 
members cannot wind down GnB in an orderly or timely 
manner. I therefore will appoint a liquidating trustee to 
dissolve GnB and wind up its affairs. The liquidating 
trustee 

*27 may, in the name of, and for and on behalf of, the 
limited liability company, prosecute and defend suits, 
whether civil, criminal or administrative, gradually settle 
and close the limited liability company's business, dis
pose of and convey the limited liability company's 
property, discharge or make reasonable provision for the 
limited liability company's liabilities, and distribute to 
the members any remaining assets of the limited liability 
company, all without affecting the liability of members 
and managers and without imposing liability on a li
quidating trustee. 

6 Del. C. § 18-803(b). The liquidating trustee's tasks 
will include monetizing the assets that are readily saleable, 
pursuing those claims and remedies that are available to 
GnB (including the results of the accountings described 
above and any other claims that the liquidating trustee may 
identifY), and taking whatever steps are necessary to 
maximize the value of the Domain Purchase Right and 
Exclusive Domain License. 

H. Phillips' Request to Shift Fees 
Phillips asks that the defendants be ordered to pay his 

fees and expenses in this action under the bad faith excep
tion to the American Rule. "Delaware courts have pre
viously awarded attorneys' fees where (for example) 'par
ties have unnecessarily prolonged or delayed litigation, 
falsified records or knowingly asserted frivolous claims.' 
The bad faith exception is applied in 'extraordinary cir
cumstances' as a tool to deter abusive litigation and to 
protect the integrity of the judicial process." MontgomefY 
Cellular /lIdg. Co. v. Dobler, 880 A.2d 206, 227 
(DeI.2005) (footnote omitted). 

Sadly, each of GnB's principals (Schifino, Hove, and 
Phillips) engaged in litigation conduct that could support 
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fee shifting. Although Phillips casts himself as an innocent 
litigant, he gave highly questionable testimony. Most gla
ringly, he adopted Stenson's fictitious account about the 
original understanding of the Ownership Provision. On 
other occasions, he testified so evasively and hy
per-technically that he came very close to lying on the 
stand. The best example was his trial testimony about 
whether he currently uses candles. com: 

Q. Are you using candles.com? 
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A.No. 

Q. Not at all? 

A. Not as part of Wick's End, no. 

Tr. 252. In their answering post-trial brief, the de
fendants accused Phillips of perjury, and pointed out that 
both wicksend.com and candles. com currently share the 
following information: 

Domain Name www.wicksend.com www.candles.com 

Customer Service Address 2022 Weems Road Tucker, GA 30084 2022 Weems Road Tucker, GA 30084 
Attn: Billing Dept. 

Telephone Number (770)840-8230 (770)840-8230 

Fax Number (866)334--M48 (866) 334-6448 

Toll Free Number (888)942-5736 (800)942-5736 

Internet Address http://wwwhttp://www.candles.comlcontacts! 
. wicksend.comlindex.php?main ""'page=co 
ntact us 

*28 Defs.' Post-Trial Answering Br. 29. Phillips ac
knowledged at trial that he was still operating wick
send.com, so the non-coincidental list of overlapping ad
dresses, web locations, and contact information strongly 
suggested that he was also still using candles.com. 

Phillips responded to the "brazen accusation" of per
jury by filing an affidavit with the following clarification: 

In response to defendants' counsel's questions as to 
whether I was using candles. com, I responded, "Not as 
part of Wicks' End, no." ... That testimony was truthful at 
trial, and remains truthful today, because Wicks' End 
does not use candles.com and derives no sales from that 
domain. At the time of trial, and at all times since then, 
all business derived from candles. com was directed to 
and earned by The Candle Company, LLC ("TCC"), a 
Georgia limited liability company I formed in May 
2009. Since the time of TCC's formation, all sales and 
revenues from the candles.com website have been di
rected to TCe. During the same time period, Wicks' End 
recognized no revenues from sales generated by the 
candles.com website. 

Phillips Aff. ~ 3 (June 17, 2011). In other words, 
Phillips admitted that the initial unqualified "No" in re
sponse to "Are you using candles.com?" was false, but 

contended the subsequent qualification was technically 
true because he was using a separate entity. 

Considering the totality of the record, I decline to shift 
fees in this matter, and each party will bear its own costs. I 
hasten to add that I have no reason to ascribe any of the 
parties' misconduct to current counselor to infer that cur
rent counsel lacked a good faith basis for introducing du
bious evidence. To the contrary, I commend current 
counsel for their professionalism and civility towards each 
other, notwithstanding their clients' deep-seated enmity. 

An order has been entered in accordance with this 
opinion. 

ORDER GRANTING DECLARATORY AND OTHER 
RELIEF IN ACCORDANCE WITH OPINION 
WHEREAS, the Court having issued a post-trial 

Memorandum Opinion dated September 22, 2011 (the 
"Opinion"), NOW, THEREFORE, IT IS ORDERED as 
follows: 

l. Pursuant to the Delaware Declaratory Judgment 
Act, 10 Del C. § 6501, et seq .. the Court declares the rights 
of the parties to be as follows: 

(a) The members of GnB, LLC (the "Company") are 
(i) Eric Phillips and (ii) Firehouse Gallery, LLC ("Fire-
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house"), a Florida limited liability company. Each member 
holds a 50% voting membership interest in the Company. 

(b) The Company possesses the right to acquire the 
domain name "candles.com" from Phillips in exchange for 
a payment of $2,000,000 (the "Domain Purchase Right"). 
The Domain Purchase Right may be exercised at any time 
before February 20, 2012. 

(c) The Company possesses an exclusive license to use 
the domain name "candles.com" (the "Exclusive Domain 
License"). Until February 20, 2012, the Exclusive Domain 
License is royalty free. After February 20, 2012, the 

wicksend.com 

candleholders.com 

votive. com 

votives.com 

mycandles.com 

religiouscandles.com 

vigilcandle.com 

vigilcandles.com 

candlelightvigil.com 

The Company owns equitable title to the foregoing 
domain names (the "Additional Domain Names"). Phillips 
shall take all steps necessary to transfer record ownership 
of the Additional Domain Names to the Company. 

(t) Defendant Steven D. Hove is not and has never 
been a manager of the Company. 

2. Judgment is entered against plaintiff Phillips and in 
favor of defendant Hove on Phillips' claim that Hove en
gaged in a civil conspiracy to harm his interests. 

3. Judgment is entered in favor of the Company and 
against defendant Hove on plaintiffs claim that Hove 
breached his fiduciary duty of loyalty to the Company. 
Hove shall account to the Company for all cash taken from 
the Company, the value of all inventory taken from the 
Company, and all profits earned by Hove through his 
competing on-line candle business from February 20, 2007 
through the date of this Order. 

4. Judgment is entered in favor of the Company and 
against counterclaim-defendant Phillips on counter
claim-plaintiffs claim that Phillips breached his fiduciary 
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royalty for the Exclusive Domain License shall be the 
greater of (i) $100,000 per annum or (ii) five (5 .00%) 
percent of the net revenue (defined as gross revenue less 
returns) generated from the use of the Exclusive Domain 
License. 

*29 (d) Phillips may terminate the Domain Purchase 
Right and the Exclusive Domain License in the event that 
the Company or its successor shall cease doing business or 
become bankrupt. 

(e) Phillips sold to the Company, and the Company 
purchased, the following domain names: 

mycandleparty .com 

mycandleparties.com 

beeswaxtapers.com 

photocandle.com 

soypillars.com 

soyvotives.com 

engravedsoap.com 

engravedsoaps.com 

wholesaletapers.com 

duty of loyalty to the Company. Phillips shall account to 
the Company for all profits earned through Wicks' End, 
Inc. or through the use of candles. com or any of the Addi
tional Domain Names from February 20, 2007 through the 
date of this Order. 

5. The doctrine of unclean hands bars Phillips from 
recovering any attorneys' fees and costs for this proceeding 
or in connection with a bankruptcy proceeding filed on 
behalf of the Company in United States District Court for 
the Middle District of Florida. 

6. The members of the Company are deadlocked, and 
the deadlock cannot be remedied through the legal me
chanism provided for by the parties. Accordingly, the 
Court shall appoint a liquidating trustee for the Company, 
with the appointment to be implemented by separate order. 

DeI.Ch.,2011. 
Phillips v. Hove 
Not Reported in A.3d, 2011 WL 4599707 (DeI.Ch.) 

END OF DOCUMENT 
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RULES OF THE SUPREME COURT 
OF THE STATE OF DELAWARE 

PART I. THE COURT. 

Rule 1. Term of Court. 
There shall be 1 term of the Court which shall coincide with the calendar year. Oral arguments will 

be scheduled as provided in Rule 16( c) or as otherwise ordered by the Court. 

Rule 2. Quorum; seniority. 
(a) Quorum. A quorum of the Court en Banc shall be 5 and a quorum of the Court sitting as a panel 

shall be 3. A former Justice of the Supreme Court or an active constitutional judge may be assigned to 
complete a quorum as provided in Article IV, § 12 and § 38 of the Constitution. 

(b) Seniority. Seniority of active Justices of the Court shall be determined under the provisions of 
Article IV, § 2 of the Constitution. Active Justices of the Supreme Court shall be senior in rank to an 
assigned former Justice. Assignment of a former Justice shall be by seniority determined by date of 
original appointment to the Supreme Court. A constitutional judge to be assigned shall be the most 
senior in rank available in that court. As to constitutional judges, the term "senior in rank" shall mean 
the presiding judges of the constitutional courts, as the case may be, or, if such Judge shall be 
unavailable or disqualified, then the term shall refer to the ranking Judge of such court in terms of 
judicial service on such court. 

Rule 3. Powers of individual Justices. 
(a) Decisions or orders of the Court. Except for decisions or orders entered pursuant to paragraph (b) 

of this Rule, a decision or order of the Court which will determine or terminate the case shall not be 
made or entered unless concurred in by a majority of the Court. 

(b) Decisions or orders of the Court by a single Justice. A decision or order of the Court may be 
made by I Justice when: 

(I) The decision or order does not terminate the case; or 
(2) All parties consent to the termination of the case. A party is deemed to have consented to 

the termination of the case when the party fails to respond timely to (a) another party's motion to 
dismiss, (b) this Court's notice to show cause why the appeal should not be dismissed, or (c) a direction 
of this Court requiring the party to take action by a fixed date. 

(c) Motion Justice. Pursuant to a monthly rotation schedule, a member of the Court shall be 
designated as the Motion Justice to consider and initially review all motions, interlocutory appeals, 
certifications of questions of law, certificates of reasonable doubt, original writs, requests for advisory 
opinions, and appeals from the decisions of the Board on Professional Responsibility, the Board on the 
Unauthorized Practice of Law, and the Board of Bar Examiners. If the current Motion Justice has 
entered a disqualification in a case, any motion or other paper filed in said case that requires action by 
the Motion Justice shall be referred to the next qualified and available Motion Justice in the monthly 
rotation schedule. 

Rule 4. Panel assignments and the Court en Bane. 
(a) Composition of Court. The Court en Banc consists of all qualified and available members of the 

Court. In any case in which the accused shall have been sentenced to death or in any other case where a 
Rule of this Court provides for a hearing en Banc or a rehearing en Banc under paragraph (d) or (f) 
hereof, the Court shall sit en Banc. If fewer than all the Justices are qualified and available to constitute 
a quorum, there shall be an assignment of retired Justices or active constitutional judges, pursuant to 
Article IV, §§ 12 and 38 of the Constitution and Rule 2, sufficient to constitute a quorum. 

EXHIBIT B 



, 
(c) Use of both sides and use of recyclable paper. It is permissible for any brief, appendix, motion or 

other paper to include material printed or typed on 1 side or both sides of the page, provided legibility is 
maintained, and the Court encourages this practice. The Court encourages the use of recycled paper by 
all parties filing papers with the Court, and, when used, the use of recycled paper must be indicated on 
the last page of the paper being filed. 

Rule 14. Briefs and appendices; contents. 
(a) Briefs - Cover. On the front cover of each brief and appendix or supplemental brief and 

appendix there shall be stated the name of this Court, the caption of the case and its case number, the 
name of the trial court, .he title of the brief or appendix, the name of the party for whom the brief is 
filed, the name of counsel by whom the brief is filed and the date of filing. Each cover shall be the 
appropriate color, where applicable. 

(i) Title. Each brief and appendix shall be appropriately titled, for example: "Appellant's 
Opening Brief' or "Appendix to Appellee's Answering Brief." Where a cross-appeal exists, the cross
appellant's brief should be properly labeled as such, i.e., "Appellee's Answering Brief on Appeal and 
Cross-Appellant's Opening Brief on Cross-Appeal." The cross-appellee's brief should also be properly 
labeled, i.e., "Appellant's Reply Brief on Appeal and Cross-Appellee's Answering Brief on Cross
Appeal." 

(ii) Color. Except where the litigant is in forma pauperis, the cover of the brief of the appellant 
will be blue; that of the appellee, red; that of an intervenor or amicus curiae, green; that of any reply 
brief, gray. The cover of the appendix will be white. When a transparent cover is used, the underlying 
sheet must nevertheless conform to these color requirements. 

(b) Opening and answering. The opening brief of appellant and the answering brief of appellee shall 
contain the following under distinctive titles, commencing on a new page, in the listed order: 

(i) Table of contents. The table of contents shall reflect each section required by this rule, 
including all headings designated in the body of the brief, and shall reflect the page number on which 
each section or heading begins. The table of contents shall also reflect all attachments or exhibits to the 
brief. 

(ii) Table of citations. A table of citations to cases, statutes, rules, textbooks and other 
authorities, alphabetically arranged; 

(iii) Nature of proceedings. A statement of the nature of the proceeding and the judgment or 
order sought to be reviewed; 

(iv) Summary of argument. A summary of argument, stating in separate numbered paragraphs 
the legal propositions upon which each side relies. Appellant's statement shall be admitted or denied 
with specificity in appellee's summary, paragraph by paragraph. 

(v) Statement of facts. A concise statement of facts, with supporting references to appendices 
or record, presenting succinctly the background of the questions involved. The statement shall include a 
concise statement of all facts which should be known in order to determine the points in controversy and 
shall describe in particular the judgment or order sought to be reviewed. Each party shall be referred to 
as "plaintiff ", "State", "defendant", as the case may be, or by the party's name or other appropriate 
designation which makes clear the party's identity. References to the parties as appellant or appellee 
shall be avoided except where necessary. Appellee's counterstatement of facts need not repeat facts 
recited by appellant. 

(vi) Argument. The argument shall be divided into appropriate headings, and each argument 
shall commence on a new page. Each argument shall be further subdivided into 3 parts: 

A.( 1) Questions presented. The first shall state the question or questions presented, 
with a clear and exact reference to the pages of the appendix where a party preserved each question in 
the trial court. Where a party did not preserve the question in the trial court, counsel shall state why the 
interests of justice exception to Rule 8 may be applicable. 

(2) Scope of review. The second shall state the standard and scope of review applicable 
to the issue. 



(3) Merits of argument. The third shall state the merits of the argument. The merits of 
any argument that is not raised in the body of the opening brief shall be deemed waived and will not be 
considered by the Court on appeal. 

B.(l) Citations. The style of citations shal1 be as provided in paragraph (g) of this rule. 
(2) Unreported decisions. If an opinion or order which is unreported or not yet reported 

is cited, a copy thereof shal1 be attached to the brief, except that if the number of decisions is too 
numerous to attach, then the decisions may be bound in a separate compendium. 

(vii) Trial court's judgment and rationale. The opening brief of the appel1ant shal1 include a 
copy of the order or orders of judgment being appealed and, if any, the separate written or transcribed 
rationale of the trial court. These items shal1 be inserted at the end of the opening brief, and not in the 
appendix. 

(c) Reply briefs. 
(i) Contents. Appel1ant shal1 not reserve material for reply brief which should have been 

included in a ful1 and fair opening brief. There shal1 not be repetition of materials contained in the 
opening brief. A table of contents and a table of citations, as required by paragraphs (b)(i) and (ii), 
above, shal1 be included in the reply brief. 

(ii) Cross-appeal. Where there is a cross-appeal, appel1ee's summary of argument with regard 
to the cross-appeal shal1 be admitted or denied with specificity in the reply brief. As appropriate, the 
reply brief may also contain sections specified under paragraph (b)(iii) and (b)(v) of this rule, with 
respect to such cross-appeal. 

(iii) Headings. To the extent that the reply brief contains any of the items set forth in 
paragraph (b) of this rule, they shal1 be set forth under distinctive titles and commence on a new page. 

(d) Length of briefs. Without leave of Court, an opening or answering brief shal1 not exceed a total 
of 35 pages and a reply brief shal1 not exceed 20 pages, exclusive of appendix; but where there is a 
cross-appeal, the answering/opening brief on cross-appeal of appel1ee shal1 not exceed 50 pages and the 
reply brief of appel1ant shal1 not exceed 35 pages, exclusive of appendix. In the calculation of pages, the 
material required by paragraphs (b)(i) and (ii) of this rule is excluded and the material required by 
paragraphs (b)(iii) through (vi) of this rule is included. Footnotes shal1 not be used for argument 
ordinarily included in the body of a brief or for the purpose of avoiding these page limitations. 
Footnotes shal1 be single spaced and be of the same type size as the text of the brief. The Court looks 
with disfavor upon motions to exceed the page limitation, and such motions wil1 be granted only for 
good cause shown. Any motion filed pursuant to this section must be filed at least five days before the 
due date for the filing of the brief to which it relates. 

(e) Appendices. Appel1ant's appendix shaH contain a paginated table of contents, the complete 
docket entries in the trial court arranged chronological1y in a single column, and relevant portions of the 
charge. Unless otherwise ordered by the Court, the appel1ant's appendix shal1 contain such portions of 
the trial transcript as are necessary to give this Court a fair and accurate account of the context in which 
the claim of error occurred and must include a transcript of al1 evidence relevant to the chal1enged 
finding or conclusion. The appendix of either appel1ant or appel1ee shal1, unless otherwise ordered by 
the Court, contain such other parts of the record material to the questions presented as each wishes the 
Justices to read; duplication shal1 be avoided whenever possible. The portions of the record in the 
appendix shal1 be arranged in chronological order fol1owing the docket entries. If testimony of witnesses 
is included, appropriate references to the pages of such testimony in the typewritten transcript shal1 be 
made in the table of contents. Asterisks or other appropriate means shal1 be used to indicate omissions in 
such testimony. Each appendix shaH have a table of contents and be organized so that its contents can be 
clearly identified and rapid reference thereto can be made. AI1 appendices shal1 be separately bound. 
Whenever any document, paper or testimony in a foreign language is included in any appendix or is 
cited in any brief, an English translation of such document, paper or testimony, made under the 
authority of the trial court or agreed by the parties to be correct, shal1 be included in the appendix. The 
appel1ant's opening brief is required to be accompanied by an appendix in al1 cases except, in a 
Certification of Questions of Law matter filed pursuant to Supreme Court Rule 41. 
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