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L INTRODUCTION

“At trial they used lances to tilt with the windmills and on
appeal it is too late to avail themselves of the proper
weapons and a different target.”

This matter was filed in December 2009 as a 42 U.S.C. § 1983
case involving the deprivation of constitutionally-protected rights,
wrongful withholding of wages, and infliction of emotional distress
against Jay P. Mehring, a decorated, federally-commissioned undercover
Spokane Police Officer. After filing his original Complaint, Appellants
then began retaliating against Mehring in the workplace.

At the conclusion of a 3-week jury trial, Superior Court Judge
Kathleen O’Connor granted Plaintiff Mehring’s Motion for Judgment as a
Matter of Law, finding Appellant Defendant City of Spokane (“City”) had
committed a per se violation of Plaintiff Mehring’s constitutional right to
procedural due process when it terminated his employment in violation of

its own Felony Layoff Policy>. Judge O’Connor ruled this conduct

' Cowley v. Braden Industries, Inc., 613 F.2d 751 (9th Cir., 1980). The burden of
persuasion should not be altered to compensate for the deficiencies of an appellants’ trial
strategy. After spending 23 months including three weeks of trial unsuccessfully using
character assassination in an attempt to persuade the Trial Court and later a jury that
Plaintiff Mehring was not unjustly deprived of his constitutional right to due process,
Appellants have now changed targets blaming judicial error and an impassioned jury for
the results of this case.

* ADMIN POLICY 0620-06-34 — Layoff of Employees Charged With A Felony (“Felony
Layoff Policy”) Ex. 8 — Appendix A; RP 1890, 1894.




violated City policy which set the floor for constitutionally required pre-
deprivation procedural due process owed to City employees.

In turn, the jury then unanimously found, on a verdict form
proposed by Appellants, (1) Defendants/Appellants City and its then Chief
of Police Anne Kirkpatrick (“Kirkpatrick’) had further violated Mehring’s
constitutional post-deprivation procedural due process rights; (2)
Defendant Kirkpatrick had committed intentional and/or reckless infliction
of emotional distress/outrage; (3) Appellants had unlawfully retaliated
against Mehring when he sought redress for Appellants’ due process
violations; and (4) Appellant City had committed intentional and/or
reckless infliction of emotional distress/outrage. The verdict for Mehring
was $722,676, of which $250,000 was for punitive damages against
Kirkpatrick, personally.

The jury verdict was clearly supported by substantial evidence and
applicable law. Mehring’s Cross-Appeal thus pertains solely to the Trial
Court’s reversible error in: (1) dismissing Mehring’s wrongful
withholding of wages cause of action; (2) refusing to name Kirkpatrick as
a judgment debtor on the Judgment Summary; and (3) application of an

incorrect interest rate.




IL. ASSIGNMENTS OF ERROR

1. The Trial Court erred in dismissing sua sponte’ Mehring’s
Wrongful Withholding of Wages Claim. (RCW
49.52.050).

2. The Court erred post-trial in refusing to name Kirkpatrick

personally as a judgment debtor.

3. The Court erred post-trial in applying an incorrect interest
rate to the damages awarded against Kirkpatrick. (RCW
4.56.110(3)(b)).

III. ISSUES

1. Whether the Trial Court erred in dismissing sua sponte
Mehring’s Wrongful Withholding of Wages Claim in
violation of RCW 49.52.050.

S

Whether the Trial Court erred post-trial in refusing to name
Kirkpatrick as a judgment debtor after the jury
unanimously levied a $250,000 punitive damages award
against her personally.

3. Whether the Trial Court erred post-trial in applying an
incorrect interest rate to the damages awarded against
Kirkpatrick in violation of RCW 4.56.110(3)(b).

IV. STATEMENT OF THE CASE

A. Defendant Kirkpatrick — Lawver And Aspiring Big City Police
Chief.

This case involves Anne Kirkpatrick, a licensed lawyer as well as
aspiring big city police chief (RP 646-8, 674-5), who in August 2006 was
hired by Appellant City as Spokane’s new Chief of Police. RP 1334-5.

Previously, Kirkpatrick headed two small town Washington police

3 RP 1894-96.




departments — Ellensburg, then Federal Way. Id. At the time she arrived
in Spokane, Jay P. Mehring, a married father of 2 young sons was serving
in the highly dangerous position of an undercover narcotics officer for the
Spokane Regional Drug Task Force (“Task Force™). RP 953-4, 971, 981.
His rank was Detective. Id. Detective Mehring was an upstanding,
decorated, and federally commissioned officer of the Spokane Police
Department (“SPD”) for over 13 years. RP 959, 976; Exs. 105-7, 109-10,
114-6.

As the new SPD Chief, Kirkpatrick demanded her officers comply
with her “Five inviolable cardinal rules.” RP 719. “No bullying or
discrimination; You lie, you die; No abuse of authority; No
insubordination;, and No conduct unbecoming that would lead to lack of
public trust in the agency.” RP 722. Kirkpatrick made certain her officers
understood the full meaning behind her policy, “You lie, you die” — if they
were to have memory issues and/or losses regarding key circumstances or
events, they would be subjected to a fitness for duty examination.
RP 1219-20. Phrasing that would trigger such scrutiny included “I don’t
recall, I don’t know.” 1d. Kirkpatrick’s tenure in Spokane was never to be
permanent (RP 655,1334); she never purchased a home in Spokane; she

continued her permanent residence in Seattle; and she actively applied to




and interviewed for Police Chief positions in San Francisco and Seattle.
RP 655-6, 1435.

From the onset of her tenure, Kirkpatrick ensured all officers knew
her position that she had sole authority to set the standard on discipline.
RP 682, 703-5, 1336-7, 1456-8. Whether an employee was to be placed
on unpaid layoff status was her choice — “different chiefs do it differently.
It is my choice.... I have the authority to set that standard and I have set
that standard” RP 682, 703-5, 1336-7, 1456-8. She emphasized
“spankings” were to be given quickly; that she was not a “barker but... a
biter;” and likened her lapel insignia (command stars) to those of a ninja —
“you have stars for a reason — know when to throw them.” RP 1466-7;
Ex. 39.

Mehring’s first in-service training conducted by Kirkpatrick left
him with the distinct impression her focus was centered upon her and not
crime. RP 984-985. She discussed her history, background, law degree,
management style, cardinal rules, and the individuals she’d previously
fired, all of which seemed to underscore how heavy handed she was going
to be with a desire to make an “example” out of someone. RP 984-5.

B. Lisa Mehring’s Divorce Strategy.

In November 2006, Lisa Mehring (“Lisa”) filed for divorce from

Jay Mehring. RP 990. Until Saturday 3/24/07, their divorce was




proceeding strained but amicably. RP 991. On that date, the Mehrings
attended a wrestling tournament involving their sons. RP 992-5. They
had arrived separately. RP 992-5. Initially, the couple sat together and
“got along fine” but eventually began arguing over finances, but with no
threats by either. RP 992-5. When the tournament ended, Lisa left in her
vehicle with their boys. Id. The couple soon continued arguing over the
phone. RP 996. Mehring admits he said things he shouldn’t have during
the call. Id. “For the first time, I threatened to fight her for custody of the
boys. I threatened to burn her down in the divorce and to destroy her.”
Id. These words were used in the context of the couple’s finances and
divorce. Id. He never threatened to kill his wife or burn the house down
with her in it. RP 997.

On Monday 3/26/07, Mehring was ordered to a meeting with his
SPD superiors. RP 997-8. Upon arrival at work, he was advised SPD was
“looking into allegations of domestic abuse....” RP 999. The hearsay
allegations were provided by two fellow male officers who were close
friends of Lisa’s. RP 1002-4. Mehring’s supervisors provided Mehring a
written directive removing him from the Drug Task Force and placed him
on desk duty in another unit. RP 1000-2; Ex.9. Mehring became
concerned that Lisa was utilizing SPD’s internal complaint process in

response to his threat to seek custody of their sons. Id. Mehring advised




his superiors the allegations were “all divorce bullshir” and wanted to
“make sure that [he’d] be going back to the Task Force” when everything
resolved. RP 1001. He was assured he would. RP 1001; 1178. Mehring
was “mistakenly confident that [the SPD] would see [the allegation] for
what it was. ..a move on the divorce chessboard. ..by Lisa.”
RP 1001-2.

On Wednesday 3/28/07, Lisa executed a Declaration in support of
a Motion for a Restraining Order. Ex. 503. Mehring testified Lisa “did
not prepare this document. She was persuaded into signing it by the
detectives that showed up, and mainly by her divorce attorney.” RP 1156;
Ex. 503. Mehring was then served with a restraining order and “realized
that this was going to be a big deal and it was a great concern.”
RP 1017-8.

C. Mehring The “Example” Felony Arrest And Lavyoff.

On Friday 3/30/07, Mehring was escorted into Defendant
Kirkpatrick’s private conference room. RP 1019. Once in the room,
Kirkpatrick slid a “Felony Layoff Letter” across to Mehring saying, “I do
intend to terminate you.” RP 1020, 735, Ex. 10. The letter was a written
order separating Mehring from the SPD, summarily and indefinitely
depriving him of his pay, benefits, police authority, and privileges; and

then felony harassment charges were filed against him. RP 1039-40;




Ex. 10. Mehring was thereafter immediately arrested, handcuffed, and
booked into jail*. RP 1021.

Although Appellants’ “Felony Layoff Letter” referenced Civil
Service Rule IX°, it stated in “this instance normal lay off and
reinstatement procedures will not apply...” Ex.10. Appellants’ HR
Office was responsible for advising employees of actions available to
them, such as the ability to appeal a layoff. RP 1538. Appellant’s Acting
HR Director erroneously claimed Civil Service Rule IX provided for no
appeal process. RP 1525, 1539. In fact, neither Kirkpatrick nor the City
ever advised Mehring there was a specific policy entitled “Layoff of

9

Employees Charged with a Felony®” with mandatory provisions for
notice, ad hoc committee review, and an opportunity to be heard prior to

job deprivation. RP 1033-4; Ex. 8.

* Mehring was arrested by the Spokane County Sheriff’s Department, because the
purported crime occurred in Spokane County. RP 1647-8.

’ See Appendix B hereto, Civil Service Rule IX, pp. 33-7 of Ex. 6.

% “When it comes to the City’s attention that an employee has been formally charged with
a felony... the Human Resources Department shall convene an ad hoc committee
composed of the employee’s department head or designee, one person from the Human
Resources Department, and (if the employee is in a bargaining unit) one person from the
bargaining unit. The ad hoc committee shall review the charge and determine whether
it would be a violation of this policy to retain the employee in the job pending court trial
determination.... The employee, ...may make a presentation at the meeting of the ad
hoc committee if the employee desires,  The committee shall reduce its
recommendation in writing and submit them to the Human Resources director, the
Deputy Mayor and the affected employee... the Deputy Mayor... will make the
decision as to whether to lay the employee off pending court trial determination.”
(Emphasis added); excerpt from Appendix A attached hereto; Ex. 8.




The City’s “Felony Layoff Policy” (FLP) had been long standing
(effective 11/28/92) and had even been revised on 4/25/06, less than 5
months before Kirkpatrick arrived in Spokane. RP 496. At trial,
Kirkpatrick testified she was unaware of the FLP, rationalizing that she
expected Appellants’ HR would have been knowledgeable about the FLP.
RP 1449. Appellants’ acting HR Director likewise stated she was unaware
of the FLP. RP 1525, 1530. If the FLP’s required ad hoc committee had
been convened as required, the Police Guild President would have been a
part of it. RP 457, 500-5; Ex. 8. Yet, not one provision of the FLP was
followed. Id. The SPD Guild was not permitted to file claims regarding
any civil service actions since the individual affected “has to do that
himself”” RP 594. Appellants’ HR Director confirmed this pursuant to
Article 3 of the Guild Contract. RP 1534-5; Ex.7. The Guild was
contractually unable to arbitrate on behalf of an employee laid off
pursuant to Civil Service Rules, thus leaving an employee without
arbitration rights and litigation as the only recourse. RP 1535-6.

Kirkpatrick inexplicably believed her right and choice was to act

unilaterally, placing Mehring on unpaid layoff status. “I have the

7 The Guild President never testified the Union was fully satisfied that HR and Chief
Kirkpatrick had complied with Civil Service Rule X1 as Appellants misstate. App.s’ Br.,
p. 11. Rather, the Guild President testified Appellants were following the Civil Service
Rules according to what they wrote in the Layoff letter. RP 574,




authority to set that standard and I have set that standard.” RP 1456-8.
Despite the express language of the FLP, Appellants’ Acting Deputy
Mayor defiantly testified “regardless of what any ad hoc committee would
have said, I would have followed the recommendations of the Chief and
the HR director and laid off Mehring pending resolution of the criminal
case.” RP 874.

Moments after arresting Mehring, Kirkpatrick conducted a pre-
arranged public media press conference wherein she intentionally “outed”
Mehring as an undercover detective. RP 735-6, 744, 746-7, 827, 1405.
She then distributed his photo which previously had not even been
displayed within the SPD due to safety concerns over his dangerous
undercover work and status. Id. Kirkpatrick never advised Mehring she
planned to publicly disclose his undercover status to the media. RP 743,
1027. Despite her knowing he was working with very dangerous people,
Kirkpatrick never contacted Mehring’s supervisors to inquire about the
nature of the assignments he was working on. RP 741-3. She never
discussed with anyone her plan to disclose Mehring’s undercover status to
the media. RP754. In “outing” Mehring, Kirkpatrick gave no
consideration for his safety, that of his family, or the individuals he

worked with. RP 1023-4.
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At the time Kirkpatrick broadcast Mehring’s arrest and identity, he
had been active in a case involving persons affiliated with the notorious
Sinaloa Cartel, traffickers of powder cocaine. RP 1024-6. Mehring’s
Task Force supervisor testified that disclosing the identity of an
undercover officer could be dangerous not only for the officer “burned,”
but also for the officer’s family and those working with the officer.
RP 894, 912-3. That night after his release from jail, Mehring witnessed
Kirkpatrick “rather proudly” announce on television “that they had
arrested a 13-year... undercover narcotics detective with the task force,
Jay Mehring, and praised her sergeants who were involved in the
investigation....” RP 1022-4.

'As a result of being laid off without pay, Mehring was placed in a
position “where [he] couldn’t do anything. ...[He] had lost his income....”
RP 1034. He ended up living part time in a friend’s unfinished basement,
part time in his parent’s vacant rental in Coeur d’Alene, and part time in
California with friends. RP 1034-7. He attempted to work anywhere he
could get a job. Id.

Dr. Deanette Palmer, a psychologist for the SPD who had
previously provided both personal and marital counseling for Mehring

noticed “Detective Mehring began to display significant depressive and

11




anxious symptomology. He was very distraught about the layoff status.”
RP 1244, 1251-4. Dr. Palmer testified
“...there had been a significant exacerbation of both his
depressive and anxious symptomology. After the layoff in
March of 2007, there was a significant exacerbation in
both, including at times some suicidal ideation without
intent. There was some significant anxiety and stress that
manifests itself in panic attacks, in anhedonia...[which
manifests as] inability to experience joy in things, in sleep
disturbance, in chest pains.”
RP 1254. Being placed on administrative leave was very demoralizing for
Mehring. Having his badge and gun removed stripped him of his identity.
RP 1255-6. Being placed on leave without pay put him into financial peril
resulting in the loss of his home and forcing him to move from place to
place, sleeping on different couches, and not having any kind of a home

base. Id. It was very disruptive to him. Id.

D. Lisa’s Domestic Violence Retraction And The Criminal Trial.

Within days (4/10/07), Lisa Mehring moved to dismiss her
Restraining Order. RP 1028-9; Ex. 173. On 4/25/07, she filed a Domestic
Violence Input Statement advising there were things not true in her
probable cause affidavit and that she was neither threatened nor felt
endangered by Jay. RP 1030-1; Ex. 15. Lisa stated her belief she and
Mehring were both the victims of overzealous law enforcement, domestic

violence laws, and the legal system, and she would not be a part of it.
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RP 1227; Ex. 15. Despite her statements, Mehring’s criminal charges
were not dropped. RP 1030-1.

On 5/10/07, Mehring received a letter from Kirkpatrick advising
she was offering him an opportunity to voluntarily give a statement or to
recommend other investigative follow-up that the SPD Internal Affairs
office should explore. RP 1031-2; Ex. 16. However, Kirkpatrick stressed
“any statement made by you will be purely voluntary and can be used
against you in your pending criminal matter.” RP 828; Ex. 16. Neither
Mehring nor Kirkpatrick considered this to be a Garrity letter. RP 828,
1032. Mehring knew anything he said about the allegations against him
would be used against him in his pending domestic violence criminal trial.
RP 1032. As a result, he was not given an opportunity to tell his side of
the story. RP 1032-3. In June 2007, Kirkpatrick planned a Loudermill
hearing for Mehring. RP 495. “A Loudermill hearing is the final process
in a disciplinary action taken against an officer. It’s a hearing held by the
chief where you can go in and explain your side of the story... defend
yourself in any potential disciplinary action that she would be deciding.”
RP 1161. Kirkpatrick never did hold a Loudermill hearing for Mehring.
RP 789-90; Ex. 604 — illustrative.

In October 2008, while still on unpaid layoff status, Mehring was

tried on the felony harassment charge. RP 1039-40. Lisa Mehring
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testified on his behalf. RP 1039-40. Mehring was found not guilty.
RP 1041. During trial, the Prosecutor was heard to exclaim “khe never
wanted to prosecute this stupid case.” RP 1106. Immediately after the
verdict, Mehring told the waiting press there were serious morale
problems in the SPD directly related to its administration, and every time
he thought it could not get any lower, morale sunk to another level at the
SPD. RP 1041.

E. Post-Trial Reinstatement.

Two days after his “not guilty” verdict, Mehring’s 569 day unpaid
layoff ended. RP 755-6; 1042. Thereafter, he was reimbursed back pay,
overtime pay (based upon an estimated five-year average), and 2nd shift
pay, all in the amount of $127,945.51. RP 1042; Ex. 35, 4 11. However,
Mehring was not made whole, since he was not returned to in the Task
Force as promised at the start of his temporary duty assignment. RP 1221.
Further, Mehring was not compensated for the emotional, psychological,
and physical injuries suffered during his wrongful termination. RP 1221.

F. Appellants’ Immediate Post-Trial Retaliation.

Ignoring the jury’s verdict, Kirkpatrick asserted Mehring was
guilty despite never conducting her own investigation or questioning
Mehring’s alleged accusers. RP 1458-60. Kirkpatrick would have

terminated Mehring instead of reinstating him. RP 763.
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In spite of the evidence and jury verdict, Kirkpatrick immediately
thereafter instructed the previously suspended Internal Affairs (“IA”)
investigation to be finalized “for conduct unbecoming.” RP 756, 1043-4,
Ex.26. Mehring was thereafter interrogated by IA and for the first time
since his 3/24/07 argument with Lisa, he was able to tell his side of the
story. RP 792, 1044-5. An Internal Affairs Review Panel (“ARP”) was
convened to review the A investigation. RP 757. The ’Panel returned a
finding of “unfounded”. RP 757; Ex.32. “Unfounded’ means the
investigation determined the alleged act(s) did not occur and did not
involve department personnel. RP 547. Yet, Kirkpatrick intentionally
changed that finding to “insufficient evidence” despite no further
investigation or review of her own. RP 757, 759, 1410, 1458-61, 1486,
1504; Ex.33. Then Kirkpatrick inexplicably gave notice she was
absolving herself of any responsibility for Mehring’s continued
employment. “/T7he City may be subject to a negligent retention lawsuit
based on this record. This is the City’s determination to have Jay
Mehring reinstated.” RP 760-3; Ex. 34.

Upon reinstatement, Mehring was assigned to the Targeted Crimes
Unit (TCU) despite his written request to be sent back to the Drug Task
Force. RP 1046-50; Exs. 9, 160. His Task Force supervisor likewise had

hopéd Mehriﬁg would return to the Task Force. RP 920. Yet, Appellants
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contrived a newfound stance that the Task Force position was now no
longer available to ‘Detectives.” RP 1050-3; Ex.40. Nonetheless,
Kirkpatrick stated even if the opening was available to Mehring, she
would not have approved him to go back into that unit. RP 767.

G. Appellants’ Post-Lawsuit Retaliation.

On 12/15/09, as an exercise of his right to free speech to redress
the wrongs against him, Mehring filed a lawsuit against Appellants.
RP 1058. Mehring’s Complaint included claims alleging violations of his
constitutional rights, tortious acts against him, wrongful withholding of
wages, and emotional pain and suffering. CP 9. His Complaint centered
on Appellants’ failure to follow their own rules and procedures and for not
affording him due process. RP 1168.

On 9/3/10, Mehring provided Appellants with written responses to
Interrogatories that included a listing of his injuries, symptoms, and
conditions suffered as a result of Appellants’ wrongful conduct.
RP 1062-4, 657. Six days after receiving his answers to Interrogatories,
Defendant Kirkpatrick was to be deposed. RP 1064. On her deposition
day, Mehring was on duty as a plain clothes Detective in TCU. RP 1064.
As a Detective, he was required to wear his duty weapon, which he was

doing the morning he attended Kirkpatrick’s deposition. RP 623, 1065.
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Within minutes of her deposition being started, Kirkpatrick’s
attorney interrupted and demanded to know if Mehring was “armed.”
RP 1066. When it was acknowledged he was, Kirkpatrick “stormed out of
the room” ceasing her deposition. RP 1066. Mehring said nothing during
Kirkpatrick’s brief deposition. RP 672-3. Yet, she later claimed she was
“frightened” of Mehring in that “within a four- to five-day window” before
her deposition she supposedly received information he was “suicidal, he
had paranoid thoughts, and that his hands were tremoring.” RP 625-8.
The information she allegedly was referring to was Mehring’s answers to
Interrogatories, as well as a pre-employment interview he had given in or
around 1994 — 15 years earlier! RP 662-63. Despite Kirkpatrick’s
purported fright that Mehring was now purportedly dangerous, suicidal,
and possibly homicidal, she never spoke to his supervisors or anyone else
in his direct command. RP 640-1. Despite her purportedly learning of
Mehring’s “conditions,” Kirkpatrick never gave her staff any direction to
investigate or instruction to get more information about the nature of his
“conditions.” RP 691.

At trial, Kirkpatrick was unable to find any record mentioning so
called tremoring hands, much less anything in the 15 year old
pre-employment psychological evaluation identifying Mehring as having

any dangerous, homicidal, or suicidal personality traits. RP 668-9, 688-9,
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822-3. Indeed, that evaluation actually stated Mehring’s MMPI scores
were all reported normal. RP 1480-1.

Within minutes after Kirkpatrick stormed from her 9/9/10
deposition, Mehring was directed to respond to his supervisor’s office at
the SPD. RP 1066-8; Ex. 60. Once there, Appellants presented Mehring
with an Admin. Leave letter, confiscated his service weapon and badge,
and directed him to vacate his desk. RP 1067-8; Ex. 60. Then, in concert
with the City’s Acting HR Director, Kirkpatrick placed Mehring on leave.
RP 674. The next day Kirkpatrick emailed all SPD Captains, Lieutenants,
and command staff punitively advising that “recently the City received
information in Detective Mehring'’s civil lawsuit regarding his mental and
emotional status. ...HR determined that paid administrative leave was
appropriate at this time.” RP 842-3; Ex. 62.

The SPD Guild President was never made aware of any purported
concern prior to the 9/10/10 email regarding Mehring’s mental and
emotional status as an employee. RP 541. Mehring’s psychologist, Dr.
Palmer, had seen nothing during her treatment of Mehring in 2010 giving
rise to any concerns he could not do his job. RP 1259. Mehring saw his
placement on administrative leave as punitive; a pretextual power play by
the City related directly to Kirkpatrick’s deposition theatrics. RP 1069.

Because he was no longer able to carry his service weapon, Mehring
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promptly applied for and was granted a concealed weapon permit. Despite
her claim he was purportedly suicidal and paranoid, Kirkpatrick signed off
on and authorized his concealed weapon permit! RP 1069-71.

Kirkpatrick’s 9/9/10 Admin. Leave letter ordered Mehring to meet
with the City’s Employee Assistance Program (“EAP”) and thereafter
submit a return to work certificate. RP 1071; Ex. 60. One week later,
9/17/10, Appellants sent a different, more onerous letter to Mehring
ordering him to “submit to psychological counseling, testing, whatnot.”
RP 1072; Ex. 64. Mehring dutifully complied with that order on 10/27/10.
RP 1072-3; 1264; Ex. 605. His doctor then wrote the equivalent of an
EAP certificate advising “...it is my opinion that there is nothing to
suggest that he is not fit for duty. He is neither suicidal nor homicidal.
He is fully capable of handling existing work stress. ...it is my opinion
that Jay is actually a better detective now.” RP 1264, 1500; Ex. 605.
Additionally, Mehring successfully completed a psychological exam by
Appellants’ psychologist. RP 1072-3.

However, instead of returning him to work, Appellants issued yet
another written directive ordering Mehring to attend another psychological
exam in Bellevue, Washington. RP 1072-4; Ex. 74. Mehring objected,
since he always understood Appellants would only subject him to one

such examination. RP 1074-5, 1387. Further, Mehring understood the
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new proposed doctor was a personal friend of Kirkpatrick, and Mehring
believed the exam would not be fair. Id.; RP 1075.

H. Appellants’ Escalating Retaliation.

On 2/23/11, while still unassigned, Mehring applied for vacation
and cleared it through his chain of command. RP 1075-6; Ex. 76. The
next day, unbeknownst to Mehring, Appellants’ HR Director emailed
Kirkpatrick and others stating

“I'm about ready to send a letter to Mehring’s lawyer... he

must go to the FFD [Fitness for Duty] scheduled on March

3 or begin using accrued leave.... Is there a reason we're

not okay with him burning up his leave time...? Keeps him

out longer but not on our dime, which sounds like a

win-win to me. He still can’t come back to work until he

does the FFD. This just delays his return even longer but
we don’t have to pay for it.”

RP 1503-4; Ex. 179. While Mehring was on vacation, Appellants ordered
him to attend the second psych exam to be conducted by Kirkpatrick’s
personal friend, the Bellevue doctor. RP 1076-7; Ex. 77. Mehring again
immediately objected. RP 1077-8.

In response, Kirkpatrick initiated an [A Complaint against Mehring
for purported insubordination “affer a determination was made that
Detective Mehring did not comply with the terms of his letter of
administrative leave dated 9/9/2010.” RP 844-5, 1078; Exs. 86, 89.

Ultimately, the ARP panel that reviewed the IA investigation determined
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the Complaint against Mehring was “unfounded.” RP 846, 1079; Ex. 89.
However, Appellants, in turn, punitively changed that finding to “not
sustained, no sanction.” RP 1079-80; Ex. 91. “Not sustained” is defined
as “when the investigation discloses that there is insufficient evidence to
sustain a complaint or fully exonerate the employee.” RP 547. Instead of
being completely vindicated, Appellants punitively claimed there was not
enough evidence to fully exonerate Mehring. RP 762-3.

As a result, Mehring was ordered to contact Kirkpatrick directly
for “all requests for vacations, sick leave, compensatory time and other
forms of leave....” RP 1080; 1484-5; Ex. 91. No other Detectives within
SPD had such a direct reporting requirement to Kirkpatrick, only
Mehring! RP 1757. He was also ordered to be “available by phone to
respond within 60 minutes of a phone call” RP 1204-5. When
questioned about being on Kirkpatrick’s 60-minute “leash,” Mehring
responded “you just pay very close attention to your phone and hope that
you don’t miss calls.” RP 1205.

L Appellants’ Abuse Of Mehring’s Psychologist/Medical
Records.

In late April 2011, Kirkpatrick began communicating with
Mehring’s psychologist, Dr. Palmer, regarding continuing her SPD

contract. RP 849-53; Ex. 139. Kirkpatrick wrote Dr. Palmer that issues
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had arisen in regard to renewing her SPD contract due to a “recent event in
court...,” referring to Mehring’s lawsuit. RP 852. Dr. Palmer took this
correspondence to be a threat to her continued contract with the SPD and
it caused her “great concern.” RP 1272. She believed her involvement in
Mehring’s litigation was causing instability in her relationship with
Appellants and was a threat to her financial situation as collateral damage.
RP 1273-4.

As Mehring’s civil trial preparation continued, Defendant
Kirkpatrick received through discovery copies of Dr. Palmer’s highly
confidential psychotherapy notes regarding Mehring. RP 848-9; Ex. 147.
Within 17 minutes of receiving the medical records, Kirkpatrick utilized
SPD’s unsecured email system, intentionally forwarding them to SPD
officers! Id.; RP 723, 1407; Ex. 138 — Policy 212 “Electronic Mail.” Dr.
Palmer never intended for her notes to be distributed outside of the
specific individuals involved in the litigation. RP 1268-9. Dr. Palmer
believed the notes could be misinterpreted and that Kirkpatrick’s
forwarding them was unacceptable. RP 1269.

Kirkpatrick knew employees had rights to privacy regarding

medical records and disciplinary records.® Yet, she nonetheless sent them

¥ Kirkpatrick taught such matters at the N.W. Command College. Ex. 39 — Appendix C,
pp. 9-13.




to unauthorized personnel using the City’s unsecured email system.
RP 723, 1407; Ex.138; RCW 18.18.180 — Counselors “Confidential
Communications.” She also knew this because the SPD had a policy
stating “The email system is not a confidential system since all
communications transmitted on, to, or from the system are the property of
the department. Therefore, the email system is not appropriate for
confidential communications. ...Employees using the department’s email
system shall have no ... expectation of privacy concerning communications
utilizing the system.” RP 1207-8; Ex. 138.

Trial in this case commenced on October 17, 2011. Kirkpatrick
was first called in Plaintiff’s case in chief, then later in Defendants’ case,
testifying at length. RP 620-51, 655-767, 787-856, 1330-1512.
Ultimately, the jury totally discounted her credibility and rendered a
verdict in favor of Plaintiff Mehring. CP 2707-9 — Appendix D, hereto.

V. MEHRING’S RESPONSE TO APPELLANTS’ OPENING
BRIEF

Here, Appellants’ have appealed a plethora of supposed legal
errors made by the Trial Court. The legal errors raised by this shotgun
approach have no legal merit. Furthermore, Appellants’ counsel has
impermissibly “thrown the chaff in with the wheat, ignoring their duty

under RPC 3.1 to present only meritorious claims and contentions and




leaving it for this court [and Mehring’s counsel] to cull the small number

of colorable claims from the frivolous and repetitive.””

A. Procedural Due Process.

At the close of trial, Mehring moved for CR 50 Judgment as a
Matter of Law regarding his pre-deprivation procedural due process claim,
which the Trial Court granted. RP 1892. Notably, Appellants never
moved for CR 50 JMOL regarding Mehring’s post-deprivation procedural
due process claim. As a result, Appellants waived their right to move for
JMOL on that claim once it was submitted to the jury. CR 50(a)(2).
Appellants, however, did move for a new trial and/or remittitur on both of
Mehring’s procedural due process claims pursuant to CR 59 and CR 60.

The standard of review applicable to the denial of a new trial is

“abuse of discretion.” Aluminum Co. of America v. Aetna Cas. & Sur.

Co., 140 Wn.2d 517, 537 (2000). “The criterion for testing abuse of
discretion is: [H]as such a feeling of prejudice been engendered or

located in the minds of the jury as to prevent a litigant from having a fair

® Matter of Personal Restraint of Lord, 123 Wn.2d 296, 302-3 ( 1994). Courts do not
tolerate scattershot briefing such as Appellants’ 21 assignments of error including six
based upon jury instructions never subject to objection or exception (Apps’ Br., pp. 2-4,
Errors 14-18 and 20); violations of Court Orders and failure to accurately cite to the
record (fn. 11, infra, Appendix E); failure to set forth any standards of review (Apps’
Br., pp. 20, 33-4, 42, 44, 49-50); misstatements of law (Apps’ Br., p. 30, fn. 14; p.32; p.
39); misstatement of a Trial Court’s holdings (Apps’ Br., p. 21); citations to closing
argument as purported fact (Apps’ Br., pp. 48-9); and reliance upon evidence and
testimony excluded pursuant to Motions in Limine and Offers of Proof (Apps’ Br., pp.
24-5, fn. 11; p. 10, cite to RP 1788).
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trial?” 1d. Courts are loath to reverse a trial court’s discretion but will if
the discretion was exercised on untenable grounds or untenable reasons,

such as a misunderstanding of the meaning of a statute. State v. Downing

151 Wn.2d 265, 272-3 (2004). Such is not even remotely the case here.

1. Mehring’s Protected Property Interests In Continued
Employment.

“[T]he Fourteenth Amendment require[s]... an opportunity...

granted at a meaningful time and in a meaningful manner ...for a hearing

2

appropriate to the nature of the case.” Logan v. Zimmerman Brush Co.,

455 U.S. 422, 437 (1982). A procedural due process claim has three
elements: “(1) a liberty or property interest protected by the Constitution;
(2) a deprivation of the interest by the government; (3) lack of process.”

Portman v. County of Santa Clara, 995 F.2d 898, 904 (9th Cir., 1993).

Washington courts have found that civil service police officers
dischargeable only for cause have protected property interests in continued

employment. Payne v. Mount, 41 Wn. App. 627, 633 (1985); Danielson

v. City of Seattle, 108 Wn.2d 788, 796 (1987). It is uncontested that

Mehring possessed a property interest in his continued employment as a
police detective for Appellant City. Exs. 5 and 6. Thus, the first element

of Mehring’s procedural due process claims was established.
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Further, there is no dispute that Mehring was deprived of his
protected property interest in continued employment when his pay,
benefits, and association with the SPD was summarily terminated for 569
days on 3/30/07. RP 1020; Ex. 10. Therefore, the second element of
Mehring’s procedural due process claim was likewise established.

Government cannot deprive individuals of property interests within
the meaning of the due process clause of the Fourteenth Amendment

without procedural due process. Mathews v. Eldridge, 424 U.S. 319, 332

(1976). Here, Mehring was denied a pre-deprivation hearing. He was
denied a post-deprivation hearing as well. Additionally, in failing to
provide notice, an opportunity to be heard, and an impartial decision
maker, Appellants violated the protections afforded him by the City’s long
established Felony Layoff Policy (“FLP”). Since Appellants failed to
provide Mehring with any procedural due process, the third element of
Mehring’s procedural due process claims was satisfied.

2. Mehring’s Pre-Deprivation Procedural Due Process
Rights.

Appellants’ Assignments of Error 1 and 2 both address Mehring’s
pre-deprivation procedural due process claim. Appellants’ Summary of
Argument suggests that errors 1 and 2 resulted from the Trial Court’s

“erroneous legal ruling” regarding the City’s FLP and its significance to
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pre-deprivation procedural due process as related to Mehring. However,
Appellants’ arguments ignore their own conduct and their flawed trial
decisions and strategy invoking the Invited Error Rule and Judicial
Estoppel, rendering criticism of the Trial Courts’ grant of IMOL baseless.
a. Invited Error Rule. “The rule is well settled that a
party cannot successfully complain of error for which he is himself
responsible or of rulings which he has invited the trial court to make.”

Graham v. Graham, 41 Wn.2d 845, 851 (1953). Accordingly, appellants

who do not take exception to what they now claim to be an erroneous
statement of the law have invited any resulting error. Id.

Here, the Invited Error Rule prohibits Appellants from belatedly
arguing “[t/he trial court erred by determining that omission of a local
procedure violated Detective Mehring’s federal due process rights.” See
App.s’ Br,, p. 19, 21-2, fn. 8-10. Not only did Appellants’ trial attorneys
fail to take exception to what they now claim to be an erroneous statement
of the law, they actually agreed at trial that it was the correct statement of
law. During Mehring’s CR 50 Motion regarding violations of the FLP,
Appellants’ attorneys completely agreed with the assertion “that local
procedures like the ad hoc committee procedure [within the FLP] are only
relevant to the due process calculus, if they indeed set the floor for due

process.” RP 1884. As aresult of that concession, Appellants cannot now
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conversely argue to this Court that “/w/ell-established law provides that
such local procedures are irrelevant to whether the federal threshold was

39

mel.” See App.s’ Br., p.19. Appellants’ present arguments suggesting
trial court error are absolutely contrary to what they represented at trial! If
there was error, which Respondent Mehring rejects, it was invited by
Appellants.

b. Judicial Estoppel. Appellants’ inconsistent
position here belies what they argued during Mehring’s CR 50 Motion
and, as such, is precluded by judicial estoppel. “Judicial estoppel is an
equitable doctrine that precludes a party from gaining advantage by

asserting one position in a court proceeding and later seeking a second

advantage by taking a clearly inconsistent position.” City of Spokane v.

Marr, 129 Wn. App. 890, 893 (Div. I, 2005). Further, “The doctrine
applies ‘only if a litigant’s prior inconsistent position benefitted the
litigant or was accepted by the court.”” Id. Here, the Trial Court accepted
Appellants’ position and found the City’s FLP met the floor for due
process, and the City’s violation of that policy resulted in a ‘per se’
violation of Mehring’s constitutional rights, only after its counsel argued
local procedures are relevant if they set the floor for due process.

RP 1894. Judicial estoppel clearly prohibits Appellants from now arguing
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a clearly inconsistent position to the one they argued earlier to the Trial
Court. App.s’ Br., p. 19, 21-2, fn. 8-10.

c. The Trial Court Correctly Held The FLP
Represented Minimal Due Process Requirements And Vielation Of
That Policy Was A ‘Per Se’ Violation Of Mehring’s Constitutional
Rights. An agency’s failure to follow its own rules is a ‘per se’ violation
of procedural due process when the agency’s rules represent minimal due

process requirements. See Danielson v. City of Seattle, supra, at 797, n. 3

(1983). Appellants grossly mischaracterize the Trial Court’s holding on
this issue. The Trial Court did not hold the “omission of a local procedure
violated Detective Mehring’s federal due process rights.” App.s’ Br., p.
21. Instead, the Trial Court found (based on argument that the City’s FLP
represented minimal due process requirements, i.e., notice and opportunity
to be heard prior to deprivation of one’s job) that the City’s violation of
the FLP was a ‘per se’ violation of Mehring’s constitutional rights.
RP 1890.

Appellants inexplicably failed to follow the City’s FLP despite the
fact that it unequivocally provides for notice and opportunity to be heard
prior to deprivation of oﬁe’s job. RP 868, 872-4, 1449, 1451, 1453; Ex. §,
Appendix A. As such, Mehring was never provided with an ad-hoc

committee; no committee recommendations reduced to writing; no
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opportuhity to be heard or to tell his side of the story; and no unbiased
review — it was Kirkpatrick who unilaterally decided to place him on
unpaid leave status, not the Deputy Mayor, as required. RP 1032-3,
1456-8. This was all done admittedly in blatant violation of City policy
and procedure. Because Appellants’ actions violated the FLP — which the
Trial Court found set the floor for the minimal due process requirements
necessary to protect an employee’s constitutional rights — the Trial Court
correctly found Appellants committed a ‘per se’ violation of Mehring’s
constitutional due process rights.

d. Gilbert v. Homar. Appellants grossly misrepresent

the Trial Court’s consideration and review of Gilbert v. Homar, 520 U.S.

924 (1997) by erroneously asserting here that it overlooked the case.
Apps’ Br., p. 30. Gilbert was extensively briefed, argued, and considered
by the Trial Court “ad infinitum” before and after trial. 12/16/11 RP 6-9,
29, 38, 44; CP 1950-3, 2030, 2035-6, 2039, 2043, 2056-9, 2062, 2067,
2091, 2241, 2243, 2254, 2277, 2486, 2487-8, 2491, 2727, 2743, 2828-9,
3525, 3531, 3538-9, 3554-5, 3579-81, 3584. In fact, when deciding
Appellants’ post-trial CR 59 and 60 Motions, the Court underscored the
fact that “the vast majority of the motion of new trial was a revisiting of

issues that we have talked about ... extensively....” RP 39.
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Moreover, in an apparent attempt to create judicial error
Appellants distort the holding in Gilbert arguing Mehring was not entitled

to any pre-termination due process. As explained in Mustafa v. Clark

County Sch. Dist., 157 F.3d 1169 (9th Cir., 1998), Gilbert stands for the

proposition that “government does not have to give an employee charged
with a felony a paid leave at taxpayer expense when the employee
occupies a position of great public trust and high public visibility and is
given a sufficiently prompt postsuspension hearing, rendering the lost
income relatively insubstantial compared with termination.” 1d. (citations
omitted) (emphasis added).

The law is clear that “/s Jummary suspensions with minimal or no
pre-suspension due process are constitutional only if followed by adequate
post-suspension  procedures. Take away those post-suspension
procedures, and the suspensions are no longer constitutional under the

Due Process Clause.” Assoc. for I.A. Deputy Sheriffs (ALADS) v.

County of L.A., 648 F.3d 986, 993 (9th Cir., 2011), (citing Gilbert).

Furthermore, Appellants’ argument completely ignores that the Gilbert
court remanded the question of whether the employer violated due process

by failing to provide a prompt post-suspension hearing. Gilbert v. Homar,

supra, at 935-6. Accordingly, the remand in Gilbert underscores the fact

that while an employee may be terminated without pre-deprivation due
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process, that act is only constitutional when sufficiently prompt,
post-deprivation due process is given.

Here, the facts clearly evidence Appellants failed to follow their
own FLP prior to subjecting Mehring to loss of all pay and benefits
without providing any sufficiently prompt, meaningful, post-suspension
hearing. RP 836-8; Ex.41. Quite simply, the only time a lack of
pre-deprivation process is constitutionally sound is when adequate
post-suspension procedures are provided which undisputedly did not occur

here. ALADS, supra, at 993. The fact that Appellants violated Mehring’s

due process rights was extensively briefed and argued pre-trial and
decided correctly against Appellants. There was also substantial trial
testimony regarding Appellants’ failure to follow the FLP. RP 1449,
1451, 1453, 1530. Appellants simply never followed the City’s FLP. “It’s
the ad hoc committee procedure which we admittedly didn’t follow.”
RP 1893.

The Trial Court considered all the evidence and testimony in the
light most favorable to Appellants. It was more than sufficiently
established that Mehring’s right to procedural due process was violated.
The Trial Court determined the FLP was a policy providing minimal due
process necessary to protect an employee’s constitutional rights. Here, it

was blatantly not followed. Mehring’s CR 50 Motion for Judgment as a
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Matter of Law was correctly granted, thus denial of Appellants’ CR 59
and CR 60 Motions regarding the pre-termination violation of due process
rights did not constitute error.

3. Mehring’s Post-Deprivation Procedural Due Process
Rights.

Appellants’ Assignments of Error 3 and 4 both deal with
Mehring’s post-deprivation procedural due process claim. Appellants’
main argument seems to be premised upon the faulty legal assertion that
Mehring’s alleged failure to exhaust administrative remedies precluded a
finding of a due process violation. Although unclear, it appears what is
really being appealed is the jury’s unanimous verdict. Accordingly, the
applicable standard of review is substantial evidence. “Substantial
evidence entails a relatively low threshold of proof and exists when ‘there
is a sufficient quantity of evidence in the record to persuade a fair-minded,

rational person of the truth of the finding. ™ Sunderland Family Treatment

Services v. City of Pasco, 127 Wn.2d 782, 801 (1995). “Under the

substantial evidence standard of review, the reviewing court defers to the
fact-finder’s assessment of witness credibility.” 1d. Here, the jury frankly
found little about Appellants’ testimony or bearing credible.

Indeed, Kirkpatrick’s trial testimony made clear her inviolable

cardinal rules were not applicable to her. She rationalized her testimony
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claiming not to be “a detail lady” (RP 628), while uniformly answering
questions evasively with either “/ don’t recall” (RP 633, 638, 716-8, 728-
9, 735, 737, 754, 812, 819, 831, 1424, 1442, 1444, 1451-2, 1470, 1473,
1486, 1504, 1509), “I don't know” (RP 640, 642, 689, 703, 738, 754, 767,
799, 812, 830-1, 855, 1404, 1406, 1416-7, 1420, 1423, 1439, 1448, 1453,
1473), or that she needed her memory refreshed. RP 680, 691, 819, 830-1,
1443, 1451, 1462.

She did admit there are exceptions to public disclosure that permit
keeping information confidential, and that she had discretion to refuse
media interviews. RP 744; 1437. Nonetheless, Kirkpatrick, a lawyer with
27 years in law enforcement, chose to hold a press conference to “out”
undercover drug enforcement Officer Mehring, confidential photo and all.
RP 716, 736, 744-6. The self-proclaimed “ultimate decision maker on
discipline” with self-perceived unilateral authority to execute decisions
regarding employee punishment, Kirkpatrick readily testified she did not
at all like to postpone discipline but preferred to give her “spanking really
close.” RP 682,703-5,749, 1336-7, 1456-8, 1466-7. And so she did!

Kirkpatrick also readily believed she was somehow specially
entitled to take action contrary to established policy, procedure, and law.
Kirkpatrick had authored a Leadership and Discipline presentation which

she taught to the NW Command College on 3/13/08. RP 719-20; Ex. 39,
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Appendix C. Incredibly, only months after teaching other police officers
that medical records are confidential and must be kept in a secure location,
Kirkpatrick intentionally emailed out Mehring’s medical records. RP 723,
848-53, 1406-7; Exs. 39 and 147. Despite teaching officers that work
email is not secure or private, Kirkpatrick utilized the SPD’s email system
to: advise employees she had concerns regarding Mehring’s “mental and
emotional status,” to forward his confidential medical records, and to
threaten Dr. Palmer with contractual repercussions. RP 723, 842-43, 848-
53,1272-74, 1406-7; Exs. 5, 39, 62 and 147.

Despite teaching other officers about the legal requirements of due
process, Kirkpatrick failed to afford Mehring pre-termination notice and
hearing in violation of legal requirements as well as the Appellant City’s
Felony Layoff Policy. RP 457, 500-5, 724, 1541, Exs.8 and 39.
Kirkpatrick also failed to ensure Mehring was provided with a post-
termination hearing and never provided him with Garrity protections.
RP 789-90, 828, 836-8, 1032. In fact, Kirkpatrick testified both in
Mehring’s criminal trial and before the jury here that it was her choice to
place Mehring on layoff status. “[I]¢ is my choice, yes, different chiefs do
it differently. It is my choice and that’s all we've done so far.” Later she
readily admitted she did not have the authority to deviate from the FLP at

issue. RP 1520, 1456. Kirkpatrick, also acknowledged the City’s
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employee handbook requires her to “base employment-related decisions
on fair and equitable standards and job-related criteria.” Yet, she
deliberately opened a punitive IA investigation against Mehring for
insubordination because he had received vacation approval from his
sergeant as was customarily done, rather than getting approval from
command staff. RP 712-8, 844-5, 1391; Exs. 4, 86, and 89.

With respect to the alleged DV threats attributed to Mehring,
Kirkpatrick never interviewed any witnesses, Lisa Mehring, the Mehrings’
sons, either of the two “reporting” fellow officers, any of the Mehrings’
friends, was not present during the purported argument, did not view or
discover any text messages containing purported DV threats, and heard no
telephone conversations of the Mehrings. RP 1458-61. Instead, relying
upon hearsay and punitive motivation, she chose to disregard her own
adage that “facts not in context do not lead to the truth,” ignored the
criminal jury’s finding of not guilty, and later SPD’s determination that
Mehring’s alleged conduct had not occurred. In doing so, she self-
proclaimed Mehring as guilty, announced him to be a negligent retention
employee, and deemed him unfit for Task Force undercover assignment.
RP 757, 1410, 1460, 1486, 1504; Exs. 32 and 34.

After reviewing evidence and hearing testimony, the jury here

unanimously found Appellants violated Mehring’s post-deprivation
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procedural due process rights. CP 2707 9, Appendix D. Even though
Appellants never sought a CR 50 JMOL regarding Mehring’s
post-deprivation procedural due process claim, they did move for a new
trial and/or remittitur on this claim (CR 59 and CR 60). CP 2718-48.
Their motions were denied because substantial evidence did indeed
support the Trial Court’s rulings and the jury’s verdict. 12/16/11 RP 41.
Appellants now appear to be appealing denial of their Motion for a New
Trial. If so, the applicable review is abuse of discretion. See Aluminum

Co. of America v. Aetna Cas. & Sur. Co., supra. Nonetheless, Appellants’

request to reverse the jury verdict, and/or the Trial Court’s rulings is based
upon misplaced legal arguments and on the unsupportable assertions that:
(1) Mehring waived his rights by failing to exhaust administrative
remedies; (2) the Trial Court erred by instructing the jury regarding
Garrity; and/or (3) an employee only has one right to procedural due
process.

a. Mehring Waived None of His Rights. Appellants
have contrived an argument relying upon evidence and testimony never
presented to the jury. Mehring never waived his speedy trial rights
thereby preventing Appellant City from according him sufficiently
prompt, meaningful, post-deprivation procedural due process. The fact is

the Trial Court granted Mehring’s Motion in Limine excluding any and all
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references, testimony, and/or evidence regarding his alleged waiver of
speedy trial rights. Thus, Appellants’ unsupported argument on pp. 24-5
of their Opening Brief, all of which is impermissibly supported by fn. 11,
is baseless and must be stricken. More pointedly, Appellants waived the
right to raise this issue by failing to appeal the Trial Court’s grant of
Mehring’s Motion in Limine. Thus, the only preserved argument
currently before this Court is the strained contention that Mehring waived
his rights by failing to exhaust administrative remedies. Apps’ Br., pp.
25-8.

As a matter of law, Mehring was not required to first exhaust
administrative remedies prior to bringing claims addressing Appellants’

violations of his constitutional right to due process. In Felder v. Casey,

487 U.S. 131, 147 (1988), the Supreme Court explained that while “States
retain the authority to prescribe the rules and procedures governing suits
in their courts.... That authority does not extend so far as to permit States
to place conditions on the vindication of a federal right.” A waiver of a
constitutional right is “not to be implied and it is not lightly to be found.”

U.S. v. Provencio, 554 F.2d 361, 363 (9th Cir., 1977). In fact, courts

“indulge every reasonable presumption against waiver of fundamental
constitutional rights and ... do not presume acquiescence in the loss of

fundamental rights.” Johnson v. Zerbst, 304 U.S. 458, 464 (1938)
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overruled on other grounds by Edwards v. Arizona, 451 U.S. 477 (1981).

Accordingly, “Constitutional rights may ordinarily be waived only if it
can be established by clear and convincing evidence that the waiver is
voluntary, knowing, and intelligent.” Gete v. ILN.S., 121 F.3d 12835, 1293
(Oth Cir., 1997). “Because waiver is a defense, defendants have the

burden of proving the existence of a knowing waiver.” Barberic v. City of

Hawthorne, 669 F.Supp. 985, 992 (C.D. Cal., 1987). Appellants
unquestionably failed to meet that burden.

In Ostlund v. Bobb, 825 F.2d 1371 (9th Cir., 1987), the defendant

city argued the peace officer’s procedural due process claim had to be
dismissed, because “Ostlund waived his right to a hearing by not
requesting one after the City made its final determination...” 1d. at 1373.
However, the Ostlund court held plaintiff had not knowingly and
voluntarily waived his right to a hearing and the defendant city’s failure to
provide plaintiff with a hearing constituted a procedural due process
violation. Id. A finding of a constitutional violation was based on the fact
that the plaintiff was not “aware that he was entitled to a hearing, and the
City never informed [him] that he was entitled to a hearing.” 1d. at 1373.
The exact same is true here. As in Ostlund, the claim that Mehring
knowingly waived his right to a sufficiently prompt, meaningful

post-deprivation hearing fails since Appellants likewise clearly never

39




informed Mehring he was entitled to a hearing, and Mehring testified he
was unaware of any such right. RP 1110. Accordingly, Mehring’s alleged
failure to demand a hearing could not be a knowing and voluntary waiver.
Appellants’ assertion that “Detective Mehring has never shown
that a Union arbitration would have been inadequate” is patently false.
See App.s’ Br., p. 27. The terms of the City’s 2006-09 Collective
Bargaining Agreement (CBA) are expressly inapplicable to this case.
Ex. 7. The CBA states “lay off [of] employees in accordance with current
Civil Service Rules” is an “inherent management responsibilit[y]... not
subject to arbitration.” (emphasis added). See Ex.7, pp. 2-3.
Additionally, Appellants’ own HR witness testified that the layoff of an
employee in accordance with the Civil Service Rules was “a decision...
[that] would not be able to go to arbitration. ...[the Guild] simply couldn’t
pursue it to arbitration.” RP 1532-3, 1535, Without the availability of
arbitration, an employee is left with filing litigation. RP 1536. By its very
terms, the City’s CBA did not provide an administrative remedy by which
Mehring could have sought redress for his 2007 unpaid layoff status.
Likewise, Appellants’ assertion Mehring was required to utilize the
“Spokane Civil Service Commission rules, which allow for a hearing when
an employee is aggrieved by a personnel action like layoff or suspension”

is equally meritless. The City’s own HR Director testified that the City’s
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Civil Service Rule IX, at the time it was used to separate Mehring from
the SPD, meant “that appeal process... was not available...”
RP 1538-39. Further, Kirkpatrick’s separation letter issued to Mehring
moments before his arrest never advised him of the availability of a
hearing but rather specifically stated “normal lay off and reinstatement
procedures will not apply...” RP 1541; Ex. 10. Appellants’ argument
that Mehring failed to exhaust either his Union or Civil Service procedures

is simply unsupported. Finally, Appellants’ citations to Alvin v. Suzuki,

227 F.3d 107 (3rd Cir., 2000); Conward v. Cambridge School Committee,

171 F.3d 12 (1st Cir., 1999); N.Y. St. Nat’l Org. for Women v. Pataki, 261

F.3d 156 (2d Cir., 2001); Suckle v. Madison Gen. Hosp., 499 F.2d 1364

(8th Cir., 1974); or Krentz v. Robertson, 228 F.3d 897 (8th Cir., 2000), do

nothing to assist them. None of these cases are remotely analogous to the
facts presented here.
Alvin, is inapplicable. Mehring was never advised of any

administrative procedures available to him. Conward v. Cambridge

School Committee, supra, at 23-4, is inapposite, as it deals with a claim

for a pre-deprivation procedural due process violation where the employee
refused to provide his version of events. Here, Mehring testified
unchallenged that he was never given a meaningful opportunity to present

his side of the story either pre- or post-deprivation. RP 1032-3, 1044-5,
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1161, 1164, 1201. As for N.Y. v. Pataki, supra, Appellants rely upon dicta

taken out of context and upon distinguishable facts where alternate
procedural forums were available for pursuing the discrimination claims.
Here, there were no alternative procedural forums available to Mehring.
Appellants’ own HR witness testified when arbitration was unavailable,
litigation was the remaining option. RP 1536. As to the Civil Service
Rules, Appellants themselves advised Mehring that normal appeal
procedures were not available. Ex. 10.

Suckle is also distinguishable in that it involved a physician who
refused an offer of a pre-termination hearing. The court held “He cannot
sue in federal court to secure a right which he declined when it was
voluntarily offered to him.” Supra at 1367. Here, there was extensive
testimony and numerous exhibits illustrating Mehring was never offered a
hearing but was instead explicitly advised that normal appeal procedures
did not apply. RP 789-90, 1032-3, 1538-9, 1541; Ex. 10. This is the same
testimony and evidence relied upon by the Trial Court in denying
Appellants’ Motion for a New Trial. 12/16/11 RP 41-4. Finally, in
Krentz, the court specifically found the plaintiff was aware of but did not
avail himself of the available administrative procedures. This is not the

case here for the same reasons stated above. Mehring was told no appeal
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procedures were available to him regarding his termination. RP 1538-9,
1541; Ex. 10.

b. The Court Did Not Err Instructing The Jury On
Garrity. Whether an instruction is an error of law is reviewed de novo.

Giving a particular instruction is reviewed for an abuse of discretion.

Thomas v. Wilfac, Inc., 65 Wn. App. 255, 264 (1992). Garrity is a
protection commonly utilized by law enforcement officers during

Loudermill hearings. See Garrity v. New Jersey, 385 U.S. 493 (1967).

Appellants do not argue the Garrity instruction here as an error of law but
rather whether it was error to instruct the jury on Garrity. App.s’ Br., p.
29.

Garrity contemplates an invocation that may be made by an officer
being questioned regarding actions that may result in criminal prosecution.
Id. By invoking Garrity protection, the officer is invoking his right against
self-incrimination. [d. Accordingly, any statements made by an officer
after invoking Garrity rights may only be used for departmental
investigation purposes and not for criminal prosecution purposes.

“Conceiving the choice imposed upon them, i.e.

self-incrimination or job forfeiture, was tantamount of

coercion, thereby rendering their statements involuntary,

the United States, Supreme Court, in a five to four decision,

reversed their convictions stating.... We now hold the

protection of the individual under the Fourteenth
Amendment against coerced statements prohibits use in
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subsequent criminal proceedings of statements obtained
under threat of removal from office, and that it extends to
all, whether they are policemen or other members of our
body politic.”

Seattle Police Officers’ Guild v. City of Seattle, 80 Wn.2d 307, 310

(1972), citing Garrity. During trial here, the jury heard extensive
testimony regarding Kirkpatrick’s conduct in scheduling a Loudermill
hearing'®.  RP 495-6, 506-9, 574-5, 789-90, 1160-1, 1365, 1368.
Appellants and Mehring’s counsel both examined witnesses regarding
Garrity. RP 828, 1032. As a result, the Court did not abuse its discretion
by then instructing the jury as to Garrity. “A party is entitled to have the

court instruct on its theory of the case if there is substantial evidence to

support it.” Delahunty v. Cahoon, 66 Wn. App. 829, 837 (Div. III, 1992).
Furthermore, Appellants misstate the holding in Seattle Police

Officers’ Guild, supra. Apps’ Br., p. 30, fn. 14. In that case, Garrity was

thoroughly analyzed. It was held the City of Seattle could not be enjoined
from questioning its officers because the questions posed were to “be
specifically, directly and narrowly related to the past performance of their
official duties,” and the officers were not required to waive any immunity

under Garrity or otherwise. Id. Additionally, the officers to be questioned

% The jury did not believe Kirkpatrick canceled Mehring’s Loudermill hearing due to
purported pressure from the Guild. Rather, the jury rightly decided Kirkpatrick did
exactly what she testified to under oath — namely she canceled the Loudermill hearing
based upon advice from her attorneys. RP 789-90.
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were to be advised that “information supplied through their answers could
not be used against them in later criminal proceedings, and that their
refusal to cooperate in the investigation could result in their dismissal.”
Id. Specifically, the Court held “/u/nder these circumstances we are

convinced that within the procedural formula of the Garrity, Spevack,

Gardner and Uniformed Sanitation cases, the Fifth Amendment privilege

against self-incrimination would not be a bar to discharge of an officer ...
who refused to answer questions pertaining to the use or abuse of his
official duties.” 1d. at 314.

The facts here differ starkly from those in Seattle Police Officers’

Guild. Mehring and his criminal defense lawyer read Kirkpatrick’s
5/10/07 letter requesting he provide a written recommendation of “other
investigative follow up” as being a demand to make a statement in
contravention of his Fifth Amendment right against incrimination or waive
the right to present his defense. RP 1032-3; Ex. 16. “If we do not hear
from you on or before this date [May 21, 2007] it will be understood that
you have declined to provide additional information.” EXx. 16.

The fact that Kirkpatrick’s demand was sent prior to the
completion of Mehring’s criminal trial put it in direct contravention of
Garrity. Kirkpatrick’s 5/10/07 letter specifically stated “any statement

made by you... can be used against you in your pending criminal matter.”
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Ex. 16. Mehring felt he was being forced between choosing to make a
statement thereby giving up his Miranda rights contrary to legal advice or
not giving his side of the story. RP 1164. Pursuant to Garrity, this
untenable choice constituted an impermissible violation of Mehring’s
Fourteenth Amendment right to procedural due process. Thus, the Trial
Court did not abuse its discretion or commit error in instructing the jury on
Garrity.

c. Appellants’ Position That Employees Have One
Procedural Due Process Right Is Not The Law. Recently, E.D. of
Washington Federal Judge Thomas Rice rendered an instructive decision
in an analogous due process case. While his holding is certainly not
controlling, it is persuasive, as it mirrors exactly what the Trial Court did
when it sent Mehring’s post-deprivation procedural due process claim to
the jury after granting CR 50 JMOL on his pre-deprivation procedural due
process claim. Judge Rice wrote the “Ninth Circuit has held that the court
‘must also independently assess the adequacy of the post-termination
proceedings. For not only is such an assessment usually required to
determine the necessary scope of pre-termination procedures, but the
inadequacy of post-termination process may itself be a source of a

distinct due process violation.” Taylor v. City of Cheney, (slip copy)

2012 WL 5361424 (E.D. Wash. Oct. 31, 2012) citing Clements v. Airport
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Authority of Washoe County, 69 F.3d 321, 332 (9th Cir., 1995) (emphasis

added) (Appendix I hereto). Appellants grossly distort existing
jurisprudence when misstating an employee has only one right to
procedural due process. Apps’ Br., p. 32. The Trial Court here committed
no error.

B. Since Mehring’s Retaliation Claim Was Viable, Kirkpatrick
Had No Qualified Immunity.

Appellants’ Assignment of Error 5 argues that the “trial court
erred by allowing the retaliation claim to go to the jury,” and Mehring
“failed to present sufficient evidence to establish the necessary elements of
his retaliation claim.” App.s’ Br., pp. 1 and 19. An appellate court
reviews a Trial Court’s decision denying a motion for judgment NOV by

applying the same standard as the Trial Court. Indus. Indem. Co. of the

N.W., Inc. v. Kallevig, 114 Wn.2d 907, 915 (1990). “4 directed verdict or

Judgment n.o.v. is appropriate if, when viewing the material evidence most
Jfavorable to the nonmoving party, the court can say, as a matter of law,
that there is no substantial evidence or reasonable inferences to sustain a
verdict for the nonmoving party.” 1d. The requirement of substantial
evidence necessitates that the evidence be such that it would convince ‘an

unprejudiced, thinking mind,” and the inquiry on appeal is limited to
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whether the evidence presented was sufficient to sustain the jury’s verdict.
Id.

On 12/19/09, Mehring exercised his right of free speech by filing
suit seeking redress for violation of his constitutional rights as well as for
Appellants’ tortious conduct. See CP 9. Mehring’s allegations that
Appellants violated his 4™ and 14™ Amendment rights clearly implicated
the exposure of significant government misconduct. Once the Trial Court
determined Mehring spoke as a citizen on a matter of public concern, not
as an employee, the jury was tasked with determining (1) whether
Appellants took an adverse employment action against him; and (2)
whether Mehring’s lawsuit was a substantial or motivating factor for the
adverse employment action. RP 1951; see CP 2692 (Instruction No. 19).
Here, the Court’s Instruction No. 19 stated “An action is an adverse
employment action if a reasonable employee would have found the action
materially adverse, which means it might have dissuaded a reasonable
worker from engaging in protected activity.” 1d. The jury was further
instructed that a “substantial or motivating factor is a significant factor.”
Id. Ultimately, the jury found sufficient evidence to support Mehring’s

retaliation claim and a verdict.
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1. After Mehring Sued, Appellants Violated His
Constitutional Rights By Retaliating Via Adverse
Employment Actions.

“The First Amendment shields public employees from employment

retaliation for their protected speech activities” Karl v. City of

Mountlake Terrace, 678 F.3d 1062, 1068 (9th Cir.,, 2012). “Out of

recognition for ‘the State’s interests as an employer in regulating the
speech of its employees, however, we must arrive at a balance between the
interests of the public employee, as a citizen, in commenting upon matters
of public concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs through its
employees.” 1d. (emphasis added) (citations omitted). The “balance”
referred to in Karl at 1068 is achieved by asking a sequential five-step
series of questions.

“First, we consider whether the plaintiff has engaged in
protected speech activities, which requires the plaintiff to
show that the plaintiff: (1) spoke on a matter of public
concern, and (2) spoke as a private citizen and not within
the scope of her official duties as a public employee. If the
plaintiff makes these two showings, we ask whether the
plaintiff has further shown that she (3) suffered an adverse
employment action, for which the plaintiff's protected
speech was a substantial or motivating factor. If the
plaintiff meets her burden on these first three steps, thereby
stating a prima facie claim of First Amendment retaliation,
then the burden shifis to the government to escape liability
by establishing either that: (4) the state's legitimate
administrative interests outweigh the employee's First
Amendment rights, or (5) the state would have taken the
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adverse employment action even absent the protected
speech.”

The Trial Court here correctly concluded Mehring’s original
Complaint constituted speech on a matter of public concern. RP 1949,
1951-2. The jury in turn then answered the Special Verdict question
determining that Mehring had filed his lawsuit as a private citizen. CP
2707-9, Appendix D. That was followed by the Jury’s answer confirming
that Appellants had been motivated by the lawsuit to take adverse
employment actions against Mehring. Id. Appellants’ attempted defense
was to establish they would have taken the adverse employment actions at
issue regardless of Mehring’s lawsuit. RP 587-8, 594, 1380, 1392, 1397,
1708-10, 1744-5, 1823; 12/16/11 RP 20. The jury’s unanimous verdict
rejected that position and awarded $250,000 in punitive damages
underscoring that Appellants failed to meet their defense burden. CP
2707-9, Appendix D.

a. Mehring Spoke on Matters of Public Concern.
“Whether an employee's speech addresses a matter of public concern is a
pure question of law that must be determined ‘by the content, form, and
context of a given statement, as revealed by the whole record’” Karl,
supra, at 1069. “Of these three factors, the content of the speech is

generally the most important.” Karl, supra, at 1069. “‘[/S/peech involves
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a matter of public concern when it can fairly be considered to relate to
any matter of political, social, or other concern to the community. ™ Karl,
supra, at 1069. “Just as speech whose content exposes potential
government misconduct is speech on a matter of public concern, so too is
speech made in the context of litigation brought to expose such wrongful
conduct.” 1d., “So long as either the public employee's testimony or the
underlying lawsuit meets the public concern test, the employee may, in

accord with Connick, be afforded constitutional protection against any

retaliation that results.” Karl, supra, at 1069, citing Alpha Energy Savers,

Inc. v. Hansen, 381 F.3d 917, 926-7 (9th Cir., 2004).

In denying Appellants’ CR 50 Motion, the Trial Court here
analyzed in depth the content, form, and context of Mehring’s original
Complaint and concluded:

“[IJt’s very true that this case is about allegations of
constitutional violations, and that’s been in the case from
the beginning. ...the real major claims here are the
constitutional claims. ... It isn’t just about Detective
Mehring’s personnel, personal issues.... The issue of how
this all happened or how it came down and whether or not
it passed muster constitutionally is clearly of interest, if
nothing else, to the police department and to the public. ...
There’s... been a lot of scrutiny of the Spokane Police
Department for the last few years, and it’s coming fo a
head. ...So it’s kind of unique for this community right
now. The last few years, there’s been a heightened sense of
police department functioning at all levels.... So for all
those reasons, Counsel, there’s enough public interest... to
send it to the jury....”
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RP 1949, 1951-52. Appellants’ reliance upon Harrell v. Wn. State ex rel.

D.S.H.S, 170 Wn. App. 386 (Div. II, 2012) is misguided. Apps’ Br., pp.
36-37. In Harrell, the Trial Court dismissed plaintiff’s civil rights claims
“on the grounds that the speech was not of public interest.” 1d. at 407.
Unlike Mehring here, the plaintiff in Harrell did not raise an issue
regarding significant government misconduct, e.g., the violation of an
individual’s due process rights but, instead, simply raised a personnel
issue involving alleged deficient lighting. Id.

b. Mehring’s Lawsuit Was As A Private Citizen,
Not As Part Of His Official Job Duties. The second question in the
above Karl analysis is not disputed. Mehring sued Appellants as a private
citizen and not as part of his employee duties.

c. Mehring’s Protected Speech Was A Substantial
Or Motivating Factor For Appellants’ Adverse Employment Actions.
Appellants’ fall back assertion is that their adverse employment actions
were inconsequential, because there was a lack of official discipline.
Apps’ Br., p. 38. Yet, Jury Instruction No. 19 accurately set forth the law
and correctly defined an adverse employment action, and “official
discipline” is not part of that definition as Appellants erroneously suggest.
CP 2692. Furthermore, Washington case law defines adverse employment

action as involving “a change in employment conditions that is more than
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an inconvenience or alteration of job responsibilities such as reducing an
employee’s workload and pay [or] [a] demotion or adverse transfer.”

Campbell v. State, 129 Wn. App. 10, 22 (Div. III, 2005). Based upon

substantial testimony and evidence presented at trial, the jury rightfully
concluded that Appellants retaliated against Mehring for exercising his
First Amendment rights of free speech and redress by the Courts.

Notably, the testimony and evidence presented at trial
overwhelmingly supports that Appellants placed Mehring on
administrative leave in retaliation for filing his lawsuit. Appellants clearly
intended to keep him out of the workplace “until resolution of the
lawsuit.” Ex. 183. Further, the evidence and testimony illustrated that
Appellants’ decision to place Mehring on leave was not a simple
“management decision” and had nothing to do with a “concern” for his
wellbeing. Apps’ Br., p. 38. See Exs. 179, 183. The jury heard that
Appellants’ conduct was undertaken for retaliatory purposes and as
litigation strategy. Id. Mehring successfully proved retaliation was the
motive behind Appellants’ adverse employment actions. “Proximity in
time between the adverse action and the protected activity, along with
evidence of satisfactory work performance, suggests an improper motive.”

Campbell, supra, at 23. Here, Appellants’ retaliatory conduct began just

shortly after Mehring initiated his lawsuit against them. RP 665, 674, 681,
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842-3, 1390, 1393-4; Exs. 54, 56, 60, 62, 64, 74, and 77. Mehring clearly
established a prima facie case of retaliation.

Appellants’ assertion that Mehring “failed to show that his speech
interests were greater than the employer’s interest in effective and
efficient fulfillment of public responsibilities” grossly distorts the law and
ignores the facts. App.s’ Br, p. 39. Once Mehring successfully
demonstrated that his lawsuit constituted speech on a matter of public
concern; that he filed his lawsuit as a private citizen and not as a detective
for the SPD; and further demonstrated he suffered adverse employment
actions for which his lawsuit was a substantial or motivating factor,
Appellants were required to establish either (1) their legitimate
administrative interests outweighed Mehring’s First Amendment rights, or
(2) that they would have taken the adverse employment actions absent his
speech conduct. Karl, supra, 1068. Appellants failed to do either.

Further, Appellants misstate the holding in Harrell, supra, at 171.
The court in Harrell did not hold that the issue of whether the city’s
interest outweighs the employees is a part of the employee’s burden of
proof as Appellants state. Apps’ Br. p. 39. In fact, the Harrell court does
not even address that element, as the plaintiff’s claim there was dismissed
due to failing to “carry his burden to demonstrate that his speech touched

on a matter of public concern.” 1d. Here, the jury simply did not believe
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Appellants’ adverse actions toward Mehring were justified. The jury, in
considering all the testimony and evidence, unanimously found the
campaign of adverse actions against Mehring would not have occurred
absent his litigation. As a result, Appellants were found liable for the
injury they caused. See CP 2707-9, Appendix D. Thus, the Trial Court
did not err in denying Appellants’ CR 50 trial motion or in denying
Appellants’ CR 50, 59, and 60 post-trial motions.

2. Mehring Had A Clearly Established Constitutional

Right Not To Be Retaliated Against In Raising Matters
Of Public Concern.

Having established that Mehring prevailed on proving a
constitutional violation, the next issue under the Karl analysis is whether
the “contours” of Mehring’s First Amendment rights were “sufficiently
clear that every reasonable official would have understood that what he is
doing violates that right”  Karl, supra, 1073. The Karl court
unequivocally set forth the standard to be used. “Whether the law was
clearly established is an objective standard, the defendant’s subjective
understanding of the constitutionality of his or her conduct is irrelevant.”
Id.

Kirkpatrick futilely seeks immunity for her unlawful conduct.
“Qualified immunity is designed to ensure that before they are subjected

to suit, officers are on notice their conduct is unlawful.” Karl, supra, at
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1073. Accordingly, the question here is whether existing law at the time
of Kirkpatrick’s conduct in 2009 through 2011 provided her notice that the
First Amendment prohibits retaliation against an employee for seeking
redress for a violation of his constitutional rights. Notably, “closely
analogous preexisting case law is not required to show that a right was
clearly established.” Karl, supra, at 1073. The Karl court went on to hold
“It has been clearly established since at least 2004 that judicial and
administrative proceedings are matters of public concern when they seek
fo expose ‘potential or actual discrimination, corruption, or other
wrongful conduct by government agencies or officials.” 1d. at 1074,
Kirkpatrick was therefore on notice that Mehring’s 42 U.S.C.
§ 1983 action was a matter of public concern, “for any reasonable official
would know that unlawfully retaliating against a public employee for his
protected  speech  activities constitutes  ‘significant  government
misconduct.” 1d. at 1074. Additionally, a reasonable official, particularly
a licensed lawyer such as Kirkpatrick, “would also have known that a
public employee’s speech on a matter of public concern is protected if the
speech is not made pursuant to her official job duties, even if the testimony
itself addresses matters of employment.” 1d. This is especially so when
the speech at issue is in connection with a judicial proceeding, namely

filing a lawsuit seeking redress for significant government misconduct
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such as due process rights violations. Here, as in Karl, “the relevant
principles were all clearly established long before the events in question,
such that ‘every reasonable official would have understood that what he is

9

doing violated™ First Amendment rights to be free from workplace
retaliation. Karl, supra, at 1074.

C. Punitive Damages Were Properly Awarded Against
Kirkpatrick.

Punitive damages may be assessed under 42 U.S.C. § 1983 when a
defendant’s conduct is shown to be motivated by evil motive or intent or if
it involves reckless or callous indifference to the federally protected rights

of others. Fair Housing of Marin v. Combs, 285 F.3d 899, 906 (9th

Cir.2002) (citing Smith v. Wade, 461 U.S. 30, 56 (1983)).

The Trial Court here correctly denied Appellants’ CR 50 trial
motion seeking to dismiss Mehring’s claim for punitive damages.
RP 1303, 1313. 1In doing so, the Trial Court held the testimony and
evidence regarding Appellants’ alleged adverse employment actions
presented “potential issues with reasonable inference that they either
might be reckless or there may be an intent involved.” RP 1316. The
basis for the Trial Court’s denial of Appellants’ CR 50 motion was
unequivocal.

“The Plaintiff has talked about... the fitness for duty
exam... the internal affairs investigation and the ultimate
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resolution on the second that required him to report to the
Chief for or ask for vacations and that sort of thing. The
disclosure of the psychotherapy notes of Dr. Palmer as an
attachment to this email... plaintiff is entitled to all the
reasonable inferences with regard to that conduct. And I
think particularly the psychotherapy notes issues is a
significant issue.... I'm satisfied that the plaintiff should be
allowed to go to the jury with the punitive damages.”

RP 1316. Subsequently, the jury unanimously found Kirkpatrick had
retaliated against Mehring and awarded $250,000 in punitive damages
against her. Post trial, Appellants filed CR 50, 59, and 60 Motions
seeking judgment as a matter of law, a new trial, and an order vacating the
judgment and/or remitting the jury award of punitive damages to zero. CP
2733. Those Motions were all properly denied.

The Trial Court’s post-trial refusal to vacate and/or remit the jury’s
award of punitive damages has in fact only strengthened this verdict. In
determining whether to vacate a jury’s award of punitive damages, the
appropriate standard of review is abuse of discretion. “When the trial
court refuses to remit the award, then our case law says the verdict is
strengthened and the discretion of the trial court should be respected.”

Bunch v. King County Dep’t of Youth Servs., 155 Wn.2d 165, 176 (2005).

Accordingly, “Trial court orders denying a remittitur are reviewed for

abuse of discretion using the substantial evidence, shocks the conscience,
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and passion and prejudice standard articulated in precedent.” 1d. The
Bunch court emphatically recited longstanding law:
“The damages, therefore, must be so excessive as to strike
mankind, at first blush, as being, beyond all measure,
unreasonable and outrageous, and such as manifestly show
the jury to have been actuated by passion, partiality,
prejudice, or corruption. In short, the damages must be
[flagrantly outrageous and extravagant, or the court cannot

undertake to draw the line; for they have no standard by
which to ascertain the excess.”

Id. at 179 (cites omitted). The jury is given the constitutional role to
determine questions of fact. The amount of damages is a question of fact.
Further, there is a strong presumption that the jury’s verdict is correct.
“The jury’s role in determining noneconomic damages is perhaps even
more essential.” Bunch, supra, 179-80. Here, the jury had substantial
evidence upon which its award was based.

Kirkpatrick admitted that Mehring’s reinstatement was not her
decision (RP 763; Ex.34); that she emailed pleadings favorable to
Appellants to Mehring’s peers and refused his request to similarly email
his pleadings (RP 842; Exs. 54, 56); that she was the one who placed him
on administrative leave (RP 665, 674, 681; Ex. 60); that she threatened
multiple psychological evaluations (RP 1390, 1393-4; Exs. 64, 74, 77);
that she advised his peers she had concerns over his mental and emotional

status (RP 842-43; Ex.62); that she initiated an Internal Affairs
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investigation for insubordination (RP 844-5; Exs. 86, 89); that she
required him to be on a 60-minute reporting “leash” as the only SPD
Detective to report directly to her when seeking any leave or time off
(RP 1080, 1205; Ex. 91); and that she forwarded his highly confidential
psychological notes to his peers (RP 723, 848-9, 1407; Exs. 39, 147). All
of this was done as a campaign within 24 months after Mehring filed suit,
underscoring her callous indifference to his rights and her intent to ensure
his career was destroyed. It was obvious to the jury that there was
substantial factual support for a damage award.

Appellants’ assertion that “there was no basis in fact or law for an
award of punitive damages in this case” (App.s’ Br., p. 42), makes it
appear as if they were in attendance at a different trial. Here, substantial
evidence and testimony proved retaliation against Mehring via numerous
adverse employment actions, thus the jury’s substantiated finding that
punitive damages were warranted. There is no evidence of passion or
prejudice in the verdict nor does the award shock the conscience. Bunch,
supra, at 176. There is no basis in law or fact supporting a request that this
Court vacate a unanimous jury verdict awarding $250,000 in punitive

damages.
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D. Evidence Was Sufficient To Warrant Mehring’s Qutrage
Claim.

Appellants’ Summary of Argument claims “The trial court also
erroneously allowed the jury to consider an outrage instruction and make
an outrage award, in spite of insufficient evidence.” App.s’ Br., p. 20.
Notably, Appellants failed to either object to or take exception to the
specific jury instructions at issue, Nos. 22-26. RP 2001-2. “Failure to

object to jury instructions waives objection on appeal.” Valdez-Zontek v.

Eastmont School Dist., 154 Wn. App. 147, 165 (Div. III, 2010).

“Instructions to which no exceptions are taken become the law of the
case.” 1d. Thus, Instructions Nos. 22-26 are the law of the case.
Moreover, Appellants failed to make a CR 50 trial motion to dismiss
Mehring’s outrage claim. Only after the jury’s verdict did Appellants file
a motion for judgment NOV. The Trial Court properly denied Appellants’
motion. An appellate court reviews a Trial Court’s decision denying a
motion for a judgment NOV by applying the same standard as the Trial

Court. Indus. Indem. Co. of the N.W., Inc. v. Kallevig, supra.

“The elements of the tort of outrage are extreme and outrageous
conduct, intentional or reckless infliction of emotional distress, and

resulting severe emotional distress.” Corey v. Pierce County, 154 Wn.

App. 752, 763 (2010). “The court must initially determine if reasonable

61




minds could differ on whether the conduct was sufficiently extreme to
result in liability.” 1d. “Then the determination of whether the conduct is
sufficiently outrageous becomes a question for the jury.” 1d. Here, the
Trial Court satisfied its obligation to determine if reasonable minds could
differ on whether the conduct at issue was sufficiently extreme to result in
liability. In response to Appellants’ argument relating to their distribution
of Mehring’s highly confidential psychotherapy records, the Court
specifically stated, “I think what’s fair to say is that the plaintiff can say
it’s outrageous, might not have violated a statute and an order, but it’s
still outrageous, these people didn’t have a need to know this.” RP 1915,
Thereafter, the determination of whether Appellants’ release of medical
records was sufficiently outrageous became a question for the jury.

After eight days of testimony and evidence, the jury unanimously
found Appellant Kirkpatrick had engaged in intentional infliction of
emotional distress/outrage against Mehring. See CP 2707-9, Appendix D.
Eleven of the twelve Jurors found the Appellant City had likewise
engaged in outrage against Mehring. Id. Indeed, the jury heard
substantial evidence and testimony that Kirkpatrick engaged in outrageous
conduct condoned and/or ratified by Appellant City, including but not

limited to the following:
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Without regard to his safety, Kirkpatrick publicly and intentionally
‘outed’ Mehring as an undercover drug enforcement detective
thereby subjecting him and his family to potential harm. RP 736,
741-4, 746-7, 824-7, 911-3, 1023-4, 1026-7, 1404-5, 1660.

Kirkpatrick intentionally forwarded his private, confidential
psychotherapy notes via an informal, non-confidential email
system to unauthorized members of the police force — his peers.
RP 848-9, 1209-11, 1267-9, 1398-1400, 1406-7; Exs. 39, 147.

Kirkpatrick threatened Mehring’s treating psychologist that City
legal was contemplating not renewing her contract for the first time
in over twenty-two years due to her involvement in the Mehring
litigation. RP 849-54, 1269-75, 1599, 1601; Ex. 139.

Kirkpatrick created a separate 1A finding wherein she determined
the charge of “conduct unbecoming” was sustained and thereafter
placed the City on notice that the City “may be subject to a
negligent retention lawsuit based on this record’ despite Mehring
being cleared of all wrongful conduct through both a criminal trial
and Internal Affairs investigation. RP 761-3; Ex. 34.

Kirkpatrick, in September 2011, announced to all SPD Captains,
Lieutenants, and Command Staff in general, that Mehring’s
“mental & emotional status... caused the City enough concern that

H.R. determined that paid administrative leave was appropriate.”
RP 540-1, 842-4; Ex. 62.

Kirkpatrick threatened and attempted to subject Mehring to
multiple psychological fitness-for-duty examinations. RP 1072,
1074-8, 1173, 1211-2, 1214-5, 1498-1502, 1510-2, 1503-4;
Exs. 64, 74,77, 179, 180, 183.

Kirkpatrick, in February 2012, retaliated with an A investigation
against Mehring alleging he was insubordinate as a result of a
vacation approval. RP 541-7, 585-7, 844-7, 1078-81, 1484-5;
Exs. 86-9, 91, 138.

Appellants, on 6/30/11, initiated a third IA investigation of
Mehring as a direct result of his litigation. Ex. 146.
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Additionally, the jury was presented with extensive testimony from
Mehring and his doctor detailing the psychological, emotional, and at
times physical effects Appellants’ actions had upon him. RP 1023-4,
1026-7, 1059-60, 1063-4, 1096-7, 1262-3, 1604-6; Ex. 605.

Notably, the support Appellants’ brief purportedly relies upon to
attack the outrage claim predominantly cites to closing argument instead
of any actual testimony. App.s” Br., pp. 48-9. This Court’s prior Order
instructed Appellants to support their purported “factual assertions” by
citations to the record or to remove them altogether, which they ignored.
//

1
//
1
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//
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See Appendix E-Commissioner Wasson’s Ruling'!. All Appellants’
citations to the record from RP 2028 forward, are simply to closing
argument, which of course, the Trial Court instructed was not evidence.

RP 2027; CP 2668-71, Appendix F — Court’s Instruction No. 1.

"' Appellants failed and/or refused to correct numerous invented citations in direct
violation of Commissioner Wasson’s 1/7/13 Ruling and RAP 10.3(a)(3) and (6). “The
remedy provided by RAP 10.7 is to return the brief for corrections or to impose
sanctions.”  Lawson v. Boeing Co., 58 Wn. App. 261, 270-71 (Div. I, 1990).
Commissioner Wasson specifically held the cited page, RP 999, did not support the
following statement “Based on these reports, SPD Administration opened an Internal
Affairs investigation....” App.s’ Br., p. 7. Yet, Appellants refused to either remove the
statement or provide an accurate citation as ordered. In further violation of the Order,
Appellants failed to provide accurate and/or actual support for the following creative
version of purported facts: “The case was reviewed by Spokane County Deputy
Prosecuting Attorney Mark Lindsey who determined there was sufficient evidence to
prove the elements of the charged crime beyond a reasonable doubt” (p. 8, RP 1779);
“This letter by Chief Kirkpatrick was treated by all as a Loudermill letter” (p. 10, RP
615); “In April and May, 2007, Chief Kirkpatrick took steps toward completing the
disciplinary action against Detective Mehring” (p. 10, RP 1366); “Chief Kirkpatrick did
not agree that Detective Mehring could testify under a grant of immunity, which meant
that she could not discharge him for insubordination for refusing to answer questions
related to the criminal charges” (p. 10, RP 1366); “Despite this, the County Prosecutor
decided to proceed to trial with a reluctant domestic violence victim” (p. 11, RP 1373,
1811); “Which was, of course, all of the evidence against Detective Mehring” (p. 12, RP
1376); “Chief Kirkpatrick disagreed; she very much believed that Detective Mehring did
exactly what he was charged with, but rather than swim upstream against her officers,
she concluded that there was ‘insufficient evidence’ to discipline Detective Mehring for
conduct unbecoming a Spokane police officer” (p. 12, RP 1377); “When Detective
Mehring was paid for his time on unpaid leave status, he was ‘made whole” (p. 12, RP
1042, 1166); “All Civil Service procedures were followed to the letter” (p. 12, RP 574);
“Detective Mehring was at all times represented by both his private attorney and by the
Union” (p. 12, RP 488); “It is undisputed that the City (whose Chief of Police was new to
the job and whose acting Human Resources Director was new (o that role), and the
Union simply overlooked the procedure” (p. 14, RP 617); “The Deputy Mayor testified
that he believed that he would have determined that unpaid leave was proper for an
employee charged by an independent prosecutorial agency with a felony” (p. 14, RP
875); and “In other words, had the City complied with Administrative Policy 0620-06-34,
it would not have made a difference in this case” (p. 14, RP 875). In light of Appellants’
refusal to comply with this Court’s 1/7/13 Order and RAP 10.3(a)(3) and (6), Mehring
hereby respectfully renews his 12/6/12 Motion to Strike pursuant to RAP 10.3 and 10.7.
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The Corey, supra, decision is on point and is particularly
instructive. In Corey, a jury verdict was upheld with a finding that the
“trial court did not err in denying the judgment as a matter of law on the
outrage claim.” Corey, supra, at 764. In Corey, allegations were made
against a longtime public servant asserting the mishandling of public funds
thereby engaging in a criminal endeavor. The Court found these
allegations to be particularly loathsome and went beyond “mere insults
and indignities....” 1d.

Here, a decorated SPD Detective was falsely accused of felony
harassment, arrested, and stripped of his badge; was publicly ‘outed’ as an
undercover agent without regard to the safety of him, his fellow officers,
or that of his family; was suspended without pay in derogation of due
process; was subjected to the false accusations he was unfit for duty; was
subjected to several retaliatory IA Investigations; was required to report
directly to the Chief for any leave; was harassed with the threat of ongoing
psychological exams; and then had his highly confidential psychotherapy
notes disseminated to his peers. See Statement of the Case, supra. The
jury saw and determined this to be outrageous conduct clearly far beyond
“mere insults and indignities.”  Corey, supra, at 764; CP 2707-9,

Appendix D.
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Appellants’ reliance upon Pettis v. State, 98 Wn. App. 553 (1999),
likewise offers them no support. In Pettis, the plaintiff relied upon
“conclusory allegations rather than on specific evidence” to support her
claim for outrage. Id. at 564. Unlike in Pettis, Mehring provided the jury
here with substantial evidence and testimony illustrating that Kirkpatrick
engaged in outrageous conduct, particularly when she publicly outed his
undercover status thereby placing him, fellow officers, and his family in
danger. RP 894, 912-3, 1023-4. Further, Appellants’ reliance upon

Deeter v. Safeway Stores, Inc., 50 Wn. App. 67 (Div. I, 1987) is not even

remotely relevant to the facts presented here and warrants no discussion.
As a matter of fact and law, the Trial Court here committed no error in
allowing the jury to decide the claim of outrage.

E. Lost Overtime.

Appellants’ argument that “No theory was properly pled in this
case under which Detective Mehring’s ‘lost overtime’ claim could have
been awarded” is specious. App.s’ Br., p. 50. At the close of testimony,
Defendants argued a CR 50 trial motion to preclude any jury deliberations
over lost overtime wages Mehring suffered as a result of being removed
from the Task Force. RP 1897-1902. The Trial Court denied Appellants’
Motion holding the question of damages for lost overtime was “part of the

damages” Mehring arguably suffered as a result of being denied his
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constitutionally-protected right to due process. RP 1902. Appellants
ignore that the question of lost overtime damages was never submitted as a
separate claim but was argued as damages suffered due to violation of
Mehring’s constitutional right to due process. “The issue was if he had
been given due process, he would not have been terminated without pay,
he would have been in the Task Force, and he would have been entitled to
overtime had they not done what they did to him without due process... it
goes to the issue of damages.” Judge O’Connor, RP 1898-99. Appellants’
request to have the jury’s award of $45,675 in economic damages stricken
must be denied.

F. The Trial Court Did Not Error In Awarding Attorney Fees.

“An attorney fees award under 42 U.S.C. § 1988 is reviewed under
an abuse of discretion standard; discretion is abused when its exercise is

manifestly unreasonable or based on untenable grounds or reasons.”

Parmelee v. O'Neel, 168 Wn.2d 515, 521 (2010). “In order to reverse an

attorney fee award, an appellate court must find the trial court manifestly

abused its discretion.” Chuong Van Pham v. City of Seattle, 159 Wn.2d

527, 538 (2007) (holding that the trial court did not abuse its discretion in
calculating the lodestar amount) (emphasis added). This is so because trial

courts are required to “independently determine what is a reasonable fee.”
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Steele v. Lundgren, 96 Wn. App. 773, 780 (1999) review denied, 139

Wn.2d 1026 (2000).

1. The Trial Court’s Approval Of Mehring’s Attorney
Fees Segregation Was Reasonable And Appropriate.

Washington follows the “Admerican Rule” requiring each party to
pay its own attorney fees, unless a statutory or contractual basis exists for

the recovery of attorney fees and costs. Rettkowski v. Dept. of Ecology,

128 Wn.2d 508, 514 (1996). Here, 42 U.S.C. § 1983 authorizes an award
of reasonable attorney fees to the prevailing party. See 42 U.S.C. § 1988.
“The purpose of § 1988 is to ensure effective access to the judicial process
for persons with civil rights grievances. Accordingly, a prevailing plaintiff
should ordinarily recover an attorney’s fee unless special circumstances

would render such an award unjust.” Ballen v. City of Redmond, 466

F.3d 736, 746 (9th Cir., 2006) (quoting Hensley v. Eckerhart, 461 U.S.

424, 429 (1983)). A plaintiff becomes a prevailing party when he
succeeds “on any significant issue in litigation” which achieves some of

the benefit plaintiff sought in bringing suit. Parmelee, supra, at 522 (citing

Tx. State Teachers Ass’n v. Garland Indep. School Dist., 489 U.S. 782,

792-2 (1989) (internal quotations omitted)). Attorney fees are granted

pursuant to litigation outcome, not whether a plaintiff succeeds on every
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claim or motion. Hensley, supra, 433. In Hensley, the U.S. Supreme

Court explained that:

“[i]n some cases a plaintiff may present in one lawsuit
distinctly different claims for relief that are based on
different facts and legal theories. In such a suit, even
where the claims are brought against the same
defendants...counsel’s work on one claim will be unrelated
fo his work on another claim. Accordingly, work on an
unsuccessful claim cannot be deemed to have been
‘expended in pursuit of the ultimate result achieved.” The
congressional intent to limit awards to prevailing parties
requires that these unrelated claims be treated as if they
had been raised in separate lawsuits, and therefore no fee
may be awarded for services on the unsuccessful claim.”

Id. at 434-35. The case here was not such a suit.

In this matter, Mehring’s claims filed on 12/15/09 were based upon
the same course of conduct and the exact same facts commencing on
3/24/07. Thereafter, Mehring’s amended claims for retaliation and hostile
work environment were based upon the same course of conduct and the
exact same facts commencing on 12/15/09. Mehring’s case is clearly one

that involves a “common core of facts.” See Brand v. Dept. of L&I of

State of Wn., 139 Wn.2d 659, 672-3 (1999) citing Hensley.

As a result, the time Mehring’s counsel spent was “devoted
generally to the litigation as a whole, making it difficult to divide the
hours expended on a claim-by-claim basis.” 1d. According to Hensley,

such a case as this “cannot be viewed as a series of discrete claims.”
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Hensley, supra, 435. Instead, the focus here should be “on the
significance of the overall relief obtained by the plaintiff in relation to the
hours reasonably expended on the litigation.” 1d. In doing so, the
Hensley court at p. 435 advises:

“[wlhere a plaintiff has obtained excellent results, his

attorney should recover a fully compensatory fee.

Normally this will encompass all hours reasonably

expended on the litigation, and indeed in some cases of

exceptional success an enhanced award may be justified.

... the fee award should not be reduced simply because the

plaintiff failed to prevail on every contention raised in the

lawsuit. Litigants in good faith may raise alternative legal
grounds for a desired outcome, and the court’s rejection of

or failure to reach certain grounds is not a sufficient

reason for reducing a fee. The result is what matters.”

(Emphasis added)(citations omitted).

Here, Mehring’s result unequivocally was an exceptional success
justifying not only an award encompassing all hours reasonably expended
on the litigation but a multiplier as well. Washington Courts follow
Hensley in recognizing that attorney fee awards are not required to be
reduced when the plaintiff fails to succeed on each claim brought. “In
other cases the plaintiff’s claims for relief will involve a common core of
facts or will be based on related legal theories. Much of counsel's time
will be devoted generally to the litigation as a whole, making it difficult to

divide the hours expended on a claim-by-claim basis. Such a lawsuit

cannot be viewed as a series of discrete claims.” Brand v. Dept. of L&I of
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State of Wn., 139 Wn.2d 659, 672-3 (1999) citing Hensley. See also Blair

v. WSU, 108 Wn.2d 558 (1987) (when parties prevail on any significant
issue that is inseparable from issues on which the parties did not prevail, a
court may award attorney fees on all issues).

In determining whether attorney fees in a civil rights case should

be segregated to exclude time spent on unsuccessful claims, the court in

Odima v. Westin Tucson Hotel, 53 F.3d 1484, 1499 (9th Cir., 1995)

explained: “/r]elated claims will involve a common core of facts or will be
based on related legal theories.... Thus, the test is whether relief sought
on the unsuccessful claim is intended to remedy a course of conduct
entirely distinct and separate from the course of conduct that gave rise to
the injury upon which the relief granted is premised.” In Odima, Id., the
court found plaintiff’s unsuccessful state tort claims were related to his
successful Title VII and § 1981 claims because:

“all of Odima’s claims arose from a common core of facts
— his employment relationship with Westin. To prove the
discrimination claims pursuant to Title VII and Section
1981, Odima had to present evidence of his work
environment, his relationship with his superiors, his
interactions with the Human Resources staff, his efforts to
advance and the impact of Westin's discriminatory
practices.  Odima’s state tort claims for retaliation,
constructive discharge, and wrongful termination required
virtually the same evidence.”
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The same is true in this case. Mehring’s unsuccessful state tort
claims were related to his successful 42 U.S.C. § 1983 claims, because all
of his claims arose from a common core of facts — his employment
relationship with Appellants. As in Odima, Mehring had to present
virtually the same evidence regarding all of the claims he initiated. Here,
segregation is legally not required as the successful and unsuccessful
claims were related and inter-related. E.g., they sought to remedy the
injuries Mehring suffered as a result of the course of conduct Appellants
engaged in to terminate his employment without due process.

Mehring succeeded on each of the 11 issues presented to the jury.
See CP 2707-9, Appendix D. The jury found Appellant City had violated
Mehring’s constitutional right to procedural due process, Appellants
retaliated against him in violation of his First Amendment right, and
engaged in the intentional and/or reckless infliction of emotional
distress/outrage. Id. Since Mehring unequivocally prevailed at trial he is
entitled to an award of reasonable attorney fees and costs under 42 U.S.C.
§ 1988. CP 2707-9.

In Steele v. Lundgren, supra, at 782, the defendant claimed the trial

court abused its discretion when it failed to segregate the award of
attorney fees between successful and unsuccessful claims. Defendant’s

argument was based upon the fact that many of plaintiff’s claims were
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dismissed on summary judgment. Id. at 782-3. However, the appellate
court rejected this argument and held the trial court had not abused its
discretion in failing to reduce fees because all of plaintiff’s claims were
overlapping and thus involved “a common core of facts and related legal
theories.” 1d. at 783.

Here, the Trial Court went above and beyond Steele and ordered
Mehring to reduce attorney fees for the dismissed claims, despite the fact
that all of his claims involved a common core of facts and related legal
theories. 1/23/12 RP 129-33; CP 3391-2; CP 3250-65. Thereafter,
Mehring segregated his attorneys’ fees as evidenced by Judge O’Connor’s
“Finding of Fact, Conclusions of Law and Order Granting Plaintiff’s
Motion for Award of Attorney Fees and Costs.” CP 3255-6. This
segregation resulted in a reduction of $43,995.48 in fees. CP 3392;
1/23/12 RP 112-4. Appendix G hereto sets forth Plaintiff’s segregation.
CP 3407-3513. Ultimately, despite many of the same arguments presented
here, the Trial Court found “/a/dditional segregation was not required, as
the case involved two core sets of facts, those supporting Plaintiff’s claims
and those supporting Defendant’s defenses and the claims that proceeded
to trial were based upon one or both of these core sets of facts.” CP 3255.

Here, the Trial Court’s award of attorney fees was not a manifest

abuse of discretion.
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2. The Trial Court Correctly Found Counsel’s Hourly
Rate Reasonable.

In Washington, when determining the reasonableness of a fee, the
factors to be considered include:

“(1) the time and labor required, the novelty and difficulty
of the question involved, and the skill requisite to perform
the legal service properly; (2) the likelihood, if apparent to
the client, that the acceptance of the particular employment
will preclude other employment by the lawyer, (3) the fee
customarily charged in the locality for similar legal
services, (4) the amount involved and the results
obtained... (7) the experience, reputation, and ability of the
lawyer or lawyers performing the services, (8) whether the
fee is fixed or contingent....”

RPC 1.5(a). Moreover, according to the U.S. Supreme Court, reasonable
hourly rates under 42 U.S.C. § 1988, the statute granting attorney fees in
42 U.S.C. § 1983 claims, are to be determined by “prevailing market rates

in the relevant community.” Perdue v. Kenney A. ex. Rel. Winn, 559 U.S.

542, * 1672 (2010) (quoting Blum v. Stenson, 465 U.S. 886, 895 (1984)).

In this case, the Trial Court found the hourly rate charged by Attorney
Dunn — lead counsel for Plaintiff Mehring — was reasonable and consistent
with the usual and customary hourly rates charged within the community
by attorneys with similar experience, reputation, and ability. Likewise, the
rate was found to be reasonable and consistent with those attorneys

representing citizens seeking redress for the violation of constitutional
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rights as well as those attorneys representing employees and employers
regarding employment disputes. CP 3253-60; 1/23/12 RP 139.

Mehring’s expert on attorney fees in employment law matters
opined, “The hourly rates requested by Dunn & Black are reasonable
given the experience, reputation and ability of the lawyers handling the
case. The hourly rates requested are consistent with the rates charged by
lawyers with similar experience and expertise in the Spokane area.”
CP 3635, 9 14. She further concluded, “[t/he prevailing rates in the
Spokane area for employment and civil rights work performed by lawyers
with the skill and expertise exhibited by the lawyers of Dunn & Black is
currently $200 and $400 per hour.” 1d. at p. 6, § 15.

Notably, Appellants’ utilization of 9 Foster Pepper Seattle
attorneys in defense of this matter confirm the rates charged by Dunn &
Black, P.S. are reasonable. Attached hereto as Appendix H (CP 3062-4)
is a spreadsheet identifying those Seattle attorneys and rates ranging from
$175 to $395 an hour. CP 3039-3062, 99; 3062-4. Only one Foster
Pepper attorney, charged less than $200 an hour, $175, presumably
because she graduated in 2011. CP 3062. All other Foster Pepper
attorneys billed between $215 and $395 an hour, including those
graduating in 2005-7. CP 3039-62, 9 9; 3062-4. Based on the record, the

Trial Court did not engage in a manifest abuse of discretion holding
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“Plaintiff’s attorneys’ rates are consistent with rates of other comparable
attorneys in the Spokane area.” CP 3253.
3. The Trial Court Correctly Applied A 1.25 Multiplier.
Washington courts determine a reasonable attorney fee by first

calculating the lodestar amount. Clausen v. Icicle Seafoods, Inc., 174

Wn.2d 70, 81 (2012). The lodestar amount is calculated by multiplying
the number of hours reasonably expended on the litigation by the
reasonable hourly rate. Id. Second, the court considers two factors to
determine whether to adjust the lodestar fee: (1) the contingent nature of
the case; and (2) the quality of the work performed. Id.

Where a case significantly impacts the lead lawyer’s ability to
work on other matters and the case constitutes a significant risk to the

firm, a lodestar multiplier is appropriate. Sanders v. State, 169 Wn.2d

827, 869 (2010); Broyles v. Thurston County, 147 Wn. App. 409, 452-3

(2008). As an illustration, in Broyles, three female attorneys formerly
employed as deputy prosecutors filed an employment discrimination
action against Thurston County. Id. at 415-22. Division II found that a
trial court’s application of a 1.5 multiplier was appropriate and not an
abuse of discretion where the “representation significantly impacted the
ability of the lead lawyers to work on other matters and constituted a

significant risk to plaintiff’s law firm if it did not recover.” 1d. at 453.
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There, as here, plaintiff’s firm took the case which was unique and
complex, requiring a high degree of skill and preparation, on a
contingency fee basis. Id.

Furthermore, a multiplier of 1.5 was granted in the case of Carlson

v. Lake Chelan Community Hosp., 116 Wn. App. 718 (2003), a wrongful

termination case, wherein Division III found based upon the trial court’s
findings, that plaintiff’s counsel took the case on a contingent basis,
proceeded at considerable risk, while defense counsel granted no
concessions, and did so with no assurance of plaintiff’s recovery. 116
Whn. App at 743. The same situation exists here.

Ultimately, Mehring was represented by Dunn & Black, P.S.
pursuant to a contingency fee agreement because of his inability to pay
hourly fees and costs. CP 3650-8; 1/23/12 RP 141. Despite the
uncertainty of pursuing a 42 U.S.C. § 1983 case, Dunn & Black agreed to
provide representation on a hybrid contingent fee basis. CP 3639-775. In
contrast, Appellants had vast resources at their disposal as indicated by the
City Council’s agreements to retain private lawyers — Summit Law Group,
PLLC, and Foster Pepper, PLLC — for their individual representative roles.
1/23/12 RP 141. As aresult, the Trial Court correctly determined that:

“the following factors: undesirability of the case, the

impact of the case on the attorney’s practice, the nature of
the case subject matter, the fact that Plaintiff was
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proceeding against a well-represented government entity
with substantial resources, the highly contested nature of
the case, the fact that there was no assurance of recovery,
the complexity of the case, the high quality of
representation, the exceptional result obtained, and the
substantial time commitment expended by the attorneys
Justified a multiplier of 1.25 in this case.”

CP 3257, 1/23/12 RP 142-4. Additionally, this case “significantly
impacted the ability of the lead attorneys to work on other matters... [and]
involved complex issues of employment law, Constitutional law, and
government liability.” CP 3257, 2748. The Trial Court here did not abuse
its discretion in granting a multiplier of 1.25. The Court carefully
considered the contingent nature of the case and quality of the
representation in making adjustment to the lodestar fee. 1/23/12 RP 145.

VI. RESPONDENT MEHRING’S CROSS-APPEAL

A. Dismissal Of Mehring’s Wrongful Withholding Of Wages
Claim Was Error.

The Trial Court committed reversible error when it granted
Appellants” motion to dismiss Mehring’s wrongful withholding of wages
claim at the close of his case in chief. CP 26 — Eleventh Cause of Action.
The applicable standard of review requires the appellate court to “accept
as true the nonmoving party’s evidence and draw all favorable inferences
that may reasonably be evinced. The motion may be granted only if it can
properly be said as a matter of law that there is no evidence or reasonable

inference therefrom to sustain a verdict for the nonmoving party.”
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Baldwin v. City of Seattle, 55 Wn. App. 241, 247 (Div. 1, 1989) (citations

omitted). Here, the evidence was more than sufficient to justify a verdict
on Mehring’s wage claim.

Washington courts liberally construe the wrongful withholding
statute “to advance the legislature’s intent to protect employee wages and

assure payment.”” Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 159

(1998).  “Any employer or officer, vice principal or agent of any
employer... who (2) willfully and with intent to deprive the employee of
any part of his wages, shall pay any employee a lower wage than the wage
such employer is obligated to pay such employee by any statute,
ordinance, or contract, ...shall be guilty of a misdemeanor.” RCW
49.52.050. “A plaintiff can file a claim under RCW 49.52.070 when he
can show a violation of RCW 49.52.050(2), subjecting the violator to twice
the amount of wages unlawfully withheld and to attorney fees and costs.”

Durand v. HIMC Corp., 151 Wn. App. 818, 833 (Div. II, 2009).

An allegation of willful failure to pay is rejected only when “(7)
the failure is the result of carelessness or error or (2) when a bona fide

dispute exists as to the amount of wages owed or whether there was an

employer/employee relationship.” 1d., citing Schilling, at 160. “An
employer’s failure to pay wages due is willful if the employer knows what

he or she is doing, intends to do it, and is a free agent.” 1d. Here, it is an
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uncontroverted fact that Appellants knowingly and willfully withheld
wages from Mehring for 569 days when Kirkpatrick intentionally placed
him on unpaid leave status in violation of the City of Spokane’s “Felony
Layoff Policy” and the City’s Charter. RP 755-6, 872-4, 1042, 1449,
1451, 1453; Ex.6. The amount wrongfully withheld, $127,945.51 in
wages, was eventually re-paid to Mehring but only when he was
vindicated at the conclusion of his criminal trial. RP 1042; Ex. 35, 11.

In Mega v. Whitworth College, 138 Wn. App. 661 (Div. III, 2007),

this Court similarly held that a tenured professor was entitled to damages
due to the college’s wrongful withholding of his wages. Id. at 673. The
Court found that the professor had been entitled to suspension procedures
detailed in the faculty handbook and that the college’s failure to follow
those procedures due to the incorrect belief that the college’s suspension
letter complied with their policy, constituted a wrongful withholding of
wages pursuant to RCW 49.52.070 upon his separation from the college.
Id. at 673.

Here, Appellants likewise admittedly failed to follow their
procedures as outlined in their FLP which the Trial Court ruled was
conduct in violation of Mehring’s procedural due process. RP 868, 872-4,
1449, 1451, 1453. Further, Appellants failed to follow the City’s Charter

prior to placing Mehring on indefinite unpaid layoff status despite the fact
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the Charter only permitted Appellants to place a commissioned employee
on unpaid leave for 30 days unless cause, as defined in Civil Service Rule
IX, exists. Ex. 6. Here, without question, no such cause existed. Just as
the defendant employer in Mega was found to have wrongfully withheld
wages as a result of its failure to accord its employee the process he was
due, Appellants here also wrongfully withheld wages in failing to accord
Mehring his due process.

The Trial Court here erred when it decided as a matter of fact and
law that Appellants were not liable for the wrongful and willful
withholding of $127,945.51 of Mehring’s wages in violation of RCW
49.52.050. Accordingly, Mehring requests that this Court reverse the Trial
Court’s dismissal of his wage claim and award him twice the undisputed
amount of his withheld wages as damages pursuant to the statute.

B. Refusal To Name Kirkpatrick On The Judgment Summary
Was Error.

The Trial Court committed further reversible error when it was
persuaded by Appellants to remove Kirkpatrick personally from the
Judgment Summary. CP 2766-9. The standard of review is de novo
review when legal error is at issue. Besides deciding a verdict in favor of
Mehring against Appellants in the amount of $472,676, jointly and

severally, the jury in this case also directed a verdict specifically against
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Kirkpatrick individually, awarding punitive damages to Mehring in the
amount of $250,000. See Appendix D. Notably, the Special Verdict

Form used here was proposed by the Appellants. CP 2707-9. It required

the jury to answer four specific questions addressing Kirkpatrick’s
conduct in this case. See CP 2707-9, Appendix D.

Later, when Mehring presented the Judgment for entry, the Trial
Court refused to allow Kirkpatrick to be identified as a Judgment Debtor,
thus impermissibly rewriting the jury’s findings. Without Kirkpatrick as a
named Judgment Debtor, Appellant City could decide not to indemnify
her thereby preventing Mehring from collecting the punitive damages
awarded against her. The City on 6/28/11, did pass a Resolution
Approving Indemnification which specifically provides that “any
Jjudgment rendered against her (Anne Kirkpatrick)..., including punitive
damages, will be paid by the City of Spokane or its insurance carriers.”
CP 2751-6. However, even pursuant to these terms, a Judgment is first
required to be rendered against Kirkpatrick before any indemnification
obligation is triggered. More pointedly, if there is to be an insurance
company involved in paying this verdict as suggested in the City’s
Resolution, an appropriate Judgment against all the parties is required.

“Neither a trial court nor an Appellate Court may substitute its

Jjudgment for that which is within the province of the jury.” Blue Chelan
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vs. Dept. of L&l of State of Wash., 101 Wn.2d 512, 515 (1984). The

Judgment must accord with the findings. Gilmartin v. Stevens Inv. Co.,

43 Wn.2d 289, 298-9 (1953). Further, “/w/hen a special verdict is sought
from a jury, the appropriate procedure is for the court to accept the
findings of fact explicitly made or implicit in the jury’s answers and, based
thereon and on such additional findings as the court may find necessary to

make, direct entry of judgment.” Korssjoen, Inc. v. Heiman, 52 Wn. App.

843, 847 (1988).

Kirkpatrick was found personally liable for $250,000 in punitive
damages suffered by Mehring. Accordingly, the Judgment entered in this
matter must be consistent with the jury’s verdict and must list Kirkpatrick
as a Judgment Debtor. The Trial Court erred by substituting its judgment
for the jury’s in refusing to name Kirkpatrick as a Judgment Debtor.
Mehring respectfully requests this Court enter an appropriate Judgment
naming Kirkpatrick as a Judgment Debtor.

C. Ordering Use Of An Incorrect Interest Rate Was Reversible
Error.

The Trial Court also erred in contravention of RCW 4.56.110(3)(b)
by ordering an incorrect interest rate applicable to the Judgment. The
issue of what interest rate is appropriate requires interpretation of the

applicable statutes and is a legal question subject to de novo review.
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Obviously, Kirkpatrick, individually, is not a public agency. Thus,
pursuant to RCW 4.56.110, the appropriate rate of interest applicable to
the punitive damages awarded against her is 5.26%. RCW 4.56.110(3)(b)
provides “judgments founded on the tortious conduct of individuals or
other entities, whether acting in their personal or representative
capacities, shall bear interest from the date of entry at two percentage
points above the prime rate....” 1d. The rate of 5.26% was the appropriate
rate of interest applicable to the $250,000 punitive damages award, yet the
Court applied a lesser rate. 12/16/11 RP 81-86. Further, as for the
remaining $472,676 in damages, Appellants inexplicably failed to provide
for a segregated verdict as between the respective defendants on the
Special Verdict Form. Thus, those damages were awarded jointly and
severally. In order to accomplish the central goals of 42 U.S.C. § 1983,
the highest available interest rate must be utilized. After all, the primary
goals of 42 U.S.C. § 1983 are that of make-whole relief and deterrence.

See Squires v. Bonser, 54 F.3d 168, 172 (3d. Cir., 1995). Here, the Trial

Court used the lowest rate (2.061%) available pursuant to RCW 4.56.110.
12/16/11 RP 81-6. This error contravened the goals underlying 42 U.S.C.
§ 1983 and ignores the jury’s unanimous verdict finding against
Kirkpatrick on all claims, but especially as to the $250,000 punitive

damages award against her personally. In order to ensure justice is served,
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the entire verdict amount and Judgment must be corrected to reflect the
highest of the two interest rates available (5.26%) pursuant to
RCW 4.56.110(3)(b).

VII. RAP 18.1 MOTION FOR ATTORNEY FEES AND COSTS

Mehring respectfully requests an award of reasonable attorney fees
and costs incurred on appeal. RAP 18.1. A prevailing party under 42
US.C. § 1988 may also seek attorney fees and costs on appeal.

Democratic Party of Wn. State v. Reed, 388 F.3d 1281, 1284 (9" Cir.,

2004); see also Ermine v. City of Spokane, 143 Wn.2d 636, 650 (2001).

Additionally, Mehring requests an award of post-judgment interest on his
award and attorney fees pursuant to RCW 4.56.110(3)(b). See Wn. State

Comme'n_Access Project v. Regal Cinemas, Inc., 293 P.3d 413, 439

(2013). Mehring also respectfully requests a multiplier of 1.25 on all
appellate work undertaken. 42 U.S.C. § 1988 rests on the premise that
rewarding attorneys with an enhanced lodestar in “exceptional cases,”
such as this, is necessary to achieve a socially desirable level of civil rights
victories. Eliminating enhancements when attorneys are subsequently
required to defend favorable outcomes on appeal contravenes the

multiplier purpose.
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VIII. CONCLUSION

Based upon the foregoing, Respondent Mehring respectfully
requests that the jury verdict against Appellants be upheld and affirmed in
all respects; that Respondent’s fees and costs awarded by the Trial Court
be upheld and affirmed; that the Trial Court’s dismissal of Respondent
Mehring’s wrongful withholding of wages claim be reversed and that such
undisputed wages — $127,945.51, as a matter of law, be awarded in twice
the amount wrongfully withheld; that the Trial Court’s errors in refusing
to correctly identify Kirkpatrick as a Judgment Debtor and to apply the
appropriate interest rate be reversed and remanded for entry of an
Amended Judgment; and for an award of reasonable costs and attorney
fees with a multiplier of 1.25 on appeal.

DATED this | day of April, 2013.

DUNN & BLACK, P.S.

ROBERT A. DUNN, WSBA #12089
SUSAN C. NELSON, WSBA #35637
Attorneys for Respondent/Cross-Appellant
Mehring
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the Z 5 _day of April, 2013, I
caused to be served a true and correct copy of the foregoing document to
the following:

o [ o =

HAND DELIVERY

U.S. MAIL

OVERNIGHT MAIL
FAX TRANSMISSION

EMAIL

HAND DELIVERY

U.S. MAIL

OVERNIGHT MAIL
FAX TRANSMISSION

EMAIL

Milton G. Rowland

Foster Pepper, PLLC

422 W. Riverside, Suite 1310
Spokane, WA 99201

Carl E. Hueber
Winston & Cashatt
601 W. Riverside Ave.
Suite 1900

Spokane, WA 99201

St o

SUSAN C. NELSON
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CIYOF BPORANE ' T ADM)NDB?,BM
ADMINISTRATIVE POLICY AND PROCEDURE ___Lel2oteet

| TITLE: LAYEFF OF EMPLQYEEﬁ CHARGED WITH A FELONY
EFFECTIVE DATE: November 28, 1802
REVISION EFFECﬁVE DﬁTE M}l‘l 25, 2098

10 GENERAL

11 Civil Semvice Rule IX, Saction B(d) pmvidéa that any emplcyee who has
baen. formally chatged with a felony may be. lakd. off without. pay pendlng
court trial decarmtnatmn This document spalls-out the City's policy on the
Iraplementation of that rule and the procadure to bs followed after the City
Ieams that ah employes has been formially-charged with a felony: ~

1.2 TABLE OF CONTENTS

10 GENERAL

'2.0 DEPARTMENTS/DIVISIONS AFFECTED
3.0 REFERENCES

4.0  DEFINITIONS
- 50  POLICY

‘8.0 PROGEDURE =~

7.0  RESPONSIBILITIES

8.0 APPENDICES

2.0 DEPARTMENTS/DIVISIONS AFFECTED

. This pollcy shall epply to all Gity divislons and departme nts:

3.0 REFERENCES
Civil Sawlce Ru 1x Baeﬁcn B(d)

4.0 DEPINITIONS

'None

-------

 CBO1376

I Y


http:f6rrn'aJ\1:QFl~.ed

£ 60

POLICY

5.1

it 14 the policy of the City of Spokane that en employes who has bean
formally charged with a felony will be fald off pending cotit trial
deiemh‘laﬁen only if the alieged crime Is so0 helnous as fo offend_the
sengibiliies of a reaspnable person, there Is a job connection, the City's
public refations would be adusrsely affected by retalning the employes on
the. job, or the ‘employea’s presenae on the job would be a d!srupme
famr inthe work force.

PROCEDURE

.a‘f;

6.2

6.3

8.4

When i comes to the Gity's attention thet en employes has been farmally
charged with a felony, the Human Resources E)eaaartment shau verify that
chargs with the appropilate prcsecutcr's office.

- if the charge.s verified, the Hurman Rasources Department shall convens

&n ad-hoc committes composed of the employes’s depanment head or .
desighee, ona person from the Human Resources Department, and (i the
employes is in a bargeiping unit) one person from the bargaming unit.
The: ad-hoc mmm%ttae shell review the chamye and determine whethar #
wolld be a violation of this policy to. retaln the employes In the job
pendihg court trial determination. The employes, if not Incarcerated, may

.make ‘a presentation at the mesting of the:ad-hoc committes tf the

employee deslres. The comniittee shall reduce lts recammendation In
writinig and submit tham to the Human Resources Director, Deputy Mayor
and ths affected employss.

The Human Resources Director shali. provide information on the- charge
and the ad-hoc commitiee's recommendations to the Deputy Mayor who
will make the decision as to whether to lay the employse off pending court
trial detorimination..

The Human Resources Direclor and Depiity Mayer may temporarily
reassign sh employes to other dutles If it would be in the best interest of
the Clty periding court trial determinatlon.,

RESPONSI I BILITIES

The Human Rasaumes Depariment shall admimstsr this policy

Aoy -

CBOI1ST?
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CIVIL SERVICE COMMISSION

CITY OF SPOKANE

State of Washington

As Adopted December 17, 2002

Last amended July 20, 2004
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| RULEIX
SUSPENSION, DISCHARGE, LAY OFF

REFERENCE: CHARTER, SEC. 53(AND BEC. 55.

Section 1. GENERAL.: An smployes n the classified service may
be suspended, demoted, or discharged for discliplinary purposas
by the Mayor. Notice thereof, togsther.with a full statement of the
regsons, -shalf be immediaierg filed with the Comimission through
the Human Resourcss Director who shall aiso serve a copy upon
the employee 1o include notice of appeal rights, PROVIDED: No
ampioyee may be disciplinad twice for the same-act.

Section. 2. APPEAL: Any émployes distiplingd under this Rule
glh?h )rélaua the right of appeal 'under tha proceduras. prescribed in
yle

Section 3. HEARING: The Commission shall conduct hea‘nngs*
a8 provided in Rule XJ, The Commission may susialn the
disciplinaty order of mey onder the employse reinstated,

Section 4. CONDITIONS: Emplo?»ees may be suspended or
dischaigad under the following con

{a) Ahy employee may be suspended for a period of not more
ihan sixty days for cause and with loss of salary,

(b) Ary emplayes may be permanently discharged from the
servics for cause.

, Sactlons CAUSE: Merit principies of employment'shall be the
“consideration in any diaciplinary action, Employees may
he discipiined only for actions which wwld affect their ability or
finess to satisfactorily perform their assigned duties. Non-merit
factors sUCh as race, creed, color, affitation, national origin, ssx;
sexusl odentation, age, marital status, or the presence of any
physml or mentaj dasabalaty may nat be r:onsidsnad The following
conditions are compatible 1o the principies of merit and may be
considered as cause for any classified employae to be suspended,
discharged or otherwise disciplined.

(s) Has been absent from duty without approved ofiiclal leave
copirary to the Civil Service rules or the City parsonne} regulations,
or has fafied to report after any such leave has been officially
d?sapprwed Of Tevoked;

(b} Has wilifully: or corruptly, alone or in cooperation with one ar
more persons, defsated, deceived or obstrusted any person in
respect 1o thelr Aght of exnmmatlon or hag willfully or corruptly
furnished to eny person so examined. any special or secret
information for the purpose of efther improving or Injuring tha
prospecis or chances of persons so axammad or o be examined,
belng examined, employed or promioted In the operatzon of the
Civil Bervice and Personnhel programs of the City.

éc) 15 Incompetent or inefficient in the perfonnanane of the dutles:
responsibiliies of the position held;

*
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{d} Is wilifully careless or negligent of the propsriy of the Clty,

(@) Any willful violatian of ths Charter, these Rules, any writlen
personnel policies, wiitten departmental rules or procedures, or of:
any reasonable and proper order ordiection given by a supervisor,
where such viclation or failure {o obey amounts fo an act of
insubordination or & serious breach of proper disdipline or resulted
or might reasonebly be expected b result in loss or injury to the
Clty, or the public, or to the prisoners or wards of th City;

{fH Has been guilty of conduct unbecoming an officer or
employes ofthe City; C h ‘

{g) While on duty, if an officer or an employee has aided in any
manner in soliciting or collecting money from an officer or employee
‘of the City for any purpose prohibited by the Mayor; provided,
contribitions. solicitsd for spproved purposes must be voluntary
and no discrimination shall be permitted against an employsa
engaged in such adls] B h

(h) Has engaged, while In uniform or on duty, in the solicitation
a‘f,)g.;ﬁds or sale ofiicksts for any purpose sxcept as provided In {g)
above;

{i) Has used or threatened to use or pilempted to use political
influsnca in securing promotion, leave of absencs, transfer, change
of graiie, pay, or character of work;

{i) Political activity as follows is prohibited:

{1) While fulfiling the duties. of City employment to actively
engage in 3 poltical campaign for Mayor, City Council or
other elective City office.

{2) While fulfiliing tha duties. of City employment to take an
eclive part in securing or contributing moniss toward the
election of any candidate for elective City office.

{3) Use of City position, office, facilities or public resources
1o attempt to peisuade any other employes or other parson
to participate In or contdbute fo any political campalgn,
for Mayor, City Coundil, or other sleciive Gity uffica,

Nothing conteinet herein shali prohibit an employss from
exercising voling rights, and expressing opinions on all political
subjects, not prohibit the officers of emploves associations from
soliciting dues or contributions from members of thair associations.
k) Political activity of employees of the City whose positions are
financed in total or primanly by Federal grant-in-eid funds, shall
also be regulated by the rules and regulations of the Federal Civil
Service. A violation of such rules shall be cause for discipiine
under these rules,

{i} Has been convicted of a felony or a gross misdemeancr;

(M) Excassive absentealsm or habltual piaiﬁemb:f failure to report.
for duty on time without good and sufficient reason;
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(n) Has committed, or has Induced or has attempted to induce
an officer or employee of the City, to commit an unlawful act or to act
in viclation of any reasonable and lawhil deparimental o officlal
reguiation or order, or has taken any fes, gift or other valuable thing
in'the course of work of In connaction with i, for personal use from
any cifizen, when such gift or other valuabla thing Js given intha
hope or expectaion of recaiving a favor of bettar treatmentthan that
accorded other citizens; )

{o) Has bensficial interest, directly or indirectly, In any contraet,
sale, lease or purchase with or for use of thie Clty; or accepts,
dirsctly or indirecily, ahy compansation, gratuity or reward fromany
person beneficially Interested therein,

8pction 6. LAY OFF: Whenever it becomes. necassary in any
department, through lack of work or funds, sbolighment of the job,
or other good causa to reduce the work farce in that depaitment, or
for re-employment or extended leave of absence a8 provided in
Rule X, Section 3 and 4 (), parsonnet shall be lald off or raduced
In grade according to the progedures established in this Rule.

{s} Reductions in forse shall be confined to the depariment
affected; except that employees who have been promoied or
Iransferred o their present classification directly from a classification
I another departmsent: may be returned to such previously hald
classification in the other department. No classified employes
shall be laid off or reduced In grade under thess conditions while
there are employees not within the clesslified sarvice who are
serving in the same depariment in the same relativa job or
classification. For the purpcse of this rule, “ciessified employes®
Includes beth permanent and probitionary appoiniess.

{b) Classification seniorfly tenure shall be the primary factor in
determining a reduction [n force, should this tsnure be the same,
then, in order, shall be considered the departmental senlority and
the City senforify. The Commission may grant pemmission for {fay
off out of the regular order upsn showing by the departiment head In
writing through' the Human Resources Direetor of a neceesily In
the interast of efficient operation of the department, after ghving the
employee affected an opportunity for a heafing.

{t)At the imeof lay off, parmanent and promotional probationary
employses: shall, .at their dpiion, be reduced to the next lower
clagsification within the depariment, or they may bé transfemed as
providad In Rule VI provided such reduction or transfar shiall not
displace ah employee with graater seniority; and provided further,
that such mduction or transler Is Yo & classification In which. the
employsa previously held status, or a classification in which a
vecancy exists and for which the character and standards are similar
or related to those required inthe empioyes’s present classifitation.
Senilority in this instance shall be determined by combining time
spent In present clessification and Eme served in classification 1o
which reduttion or transfer is conternplated.

4 [d‘m y employee who has been formally charged with a felony
may be lald off without. psy pending court trial determination.
in this instance rormal lay off and relnstaternent procedures wil
not-apply; however, the sppointing officer shall notify the employee



and process the necesssry records and forms. If the employee s
found not guilty of the charge, the employee shall be immediahe!y
restored io duly and ghall be entitied Yo all back salary, and benefits
due. In other instances the Mayor shall Immédlatély maks a
determinatlon as to restoration 1o duty and of pay.

Section 7. LAY OFF PROCEDURE: The parson with the least
genlority In the classification within a department shall be the first
laid off or reduced excepl that this provision shall not apply in the
event lay off action Is taken In connection with an extended iéave of
absence In accordance with Rule X, Sec. 4 {d), The. abpbmting
officér shall notify the affected smployee in  writing 8 minimum of 10
working days prior ta the effective date, prepare the order of charge
with coples 1o tha Commission and the Human Resources Direclar
on a form provided and shall obtain the approval of the Commission
prior o the sffective-date of.slich order.

Section 8. REINSTATEMENT: The names-df persons laid off or
reduced-in accordancs with Section B (a-), shall be. placed on a
iajd off register, to be prepared [ointly by the Commission and e
Human Resources Dirsctor, with coples for both, in the inverse
order of lay off; that Is, the last person laid off shal be ihe number
one person on the lay off register, Persons on ths lay off reglster
shall be given preference over all others in certification and
appointment as set out in Rule V, Section 3, and Rule Vi, Saction
12. The names of such persons shall also be piaced at tha top of
the Citywide promotion or open eligible list for that clessification
and grade inwhich they wera. empbyed st the tima of lay off. If no-
¢ligible list exists, the names of such 'employees shall constitute
the eligible: list.. In ordet to facilitate reinstatement, the names of
such persons may also be placed on transfer lisis to pther
classifications at the same. or lower grade Jevel to be ceriified as
transfer requests in accordance with Rule V, Section 3, provided
that the pergons mest the qualrfucataons far such other
classifications. For.employass who hava been reduced in grade
and are emplbyed by the City, there Is no limh to the duration of a
lald off list however, those hired from the laid off list after thrée
years from 'the date placed theraon shall be required to serve & six-
month pmbaﬁméry parod. For employees separated from service
due to fayoff, thers is @ three-year limit o the length of time a name
may be on the laid off Tst. All employees hired in & department
other than fiom which they were laid off shall be requivred thewa a
six-month pmbaﬁanary period

Snﬁon 8. REINSTATEMENT PROCEDURE: Uponh recaiptof a
requisition from a8 departmem or divigion, names will be certified
from the faid off registerin accordance with Rule V, Ssction 3, and
Rule VI, Secion 12, The f;pnint!ng officer shall have no c’noica n
ther appointment, and shall a pmnl the person so certified within
10 days of the certification. If for good and sufficlent reason the
appolntmant’ is not made within 10 days, the appointing officer
shall so notify the Commission in writing through ihe Humah
Resourcés Directorwith rsasons. Upon acoeptance of such notics,
the Commission shall withdraw the cerificalion and the position
shall be declprad vacant and riot to be filled until such time as the
appointing officer again requests certification.


http:fromlldepartmant.or

_Section 10, TEMPORARY INTERRUPTION: Any interruption of
emplayment not in excess-of 15 calendar days because of adverse
westher conditlons, shertage of materials or equipmient, of for other
uriexpected or uhusual réasons during which employess receive
no pay, wages or salary, shall not be considered a lay off.
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L eadership and Disc‘ip’line

Northwest Command College
March 13, 2008

Anne E. Ki%kpatﬁck
Spokane Chief of Police

Road Map

Part |
* Why Leadership matters in the discipline process
~  Workplace Expectations
* Managing the Grey
» Non-Negotiabie Boupdaries

Part il
» Negligence
¢« Right to Privacy
. Part lll
» Particularly Difficult Disciple cases
Part IV

* Due Process

12/6/2010



Part |

» Leadership: What is it?

- Why does it matter?

+ Good Traits

* Bad Traits

+ Workplace Expectations
» Managing the Grey

« Non-Negotiable

What is Leadership?

Without true followers there is no true
L eadership.

Look over your shoulder and see if anyone is standing
there. If not, you're just the Chief of Police.

12/6/2010
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Worthy to Follow?
Why it matters

There are two main areas in Leadership where you will be
most judged worthy to follow:

One- Who you Promote

Two- How you discipline
» Fair-minded
» competent

Traits of Good Leadership

+ Credible (competent/cheap talker/believable/I'm not a
barker but | am a biter)

« Vision (you don’t need a leader is you’re not going
anywhere-managing the statys quo is not leadership/do
you have a vision about discipline?-a right and tight ship)

» Positional authority vs. Reverential Authority (people
- follow people not position/you have stars for a reason-
know when to throw them)

. Trust (i's all In the relationship)




. Likeability vs, Respactability (don't confuse the twollhere are many pecpls |

Good Traits contined

Decisive (makeone)

Courageous (it sucks lo ba you 1oday)

Consistent and Predictable(5 cardinal rules)

Abllity to manage the Grey (equal principletunagual rasults)
Fair-Minded (rard v. harsh)

anjoggm want to have Binnier wih but | wouldn't by a u;e’ﬂ;‘mra from them)

Inte,grity {wholenees,/'samengss/no shadows or landmlnes)

NS

A %

Poor Traits that undermine effective Discipline
The Friend
Inablity 1o regulate bishavior

Bupenvisory decislan based on favoritism
Difficult 1o make iough decision

The Non-decision-maker

Siow daclsin making.leads to low morale

The Ostrich
Avoigs conflict
Shart term problems besome chronic long standing problems
Negiigent supervisory risk

S0 friendty with statt hard & remaln objective
May hear"too muck” information and become conBicted

Unlikely to tell an employee the real reason for teimination, ete,
High risk liability

12/6/2010
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Workplace Expectations

+ Say what you mean and mean what you say
* Do your work
» Treat each other with respect
» Be reasonable in your deczsion-makmg
{the Dork Rule)
» I'will not Juggle personalities |
» We are in the business of regulating other
peoples behavior — regulate your own

Managing the Grey

Equal application of principles that yield
unequal results,

Compromise of officer safety will yield a
suspension, but for how long depends on
the circumstances.
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5 Cardinal Rules
Non-Negotiable

No buillying or discrimination

You lie you die

No abuse of authority

No insubordination |
No conduct unbecoming that would lead
to lack of public’s trust in agency

s NS

Part Il

Theories of Negligence

Right to Privacy




"~ Why know the legalities?

You are most Ilkely to be challenged in your
discipline decisions. You will lose s6me
arbitrations, but if you are overturned because
you do not know what you are doing, then you
fail the competency test and being competent is
a threshold crititeria for being judged worthy to
follow.

Being overturned makes you look weak!

Negligence

A person has a duty towards another person;
The person breaches that duty; AND

The breach causes the injury to the person or proerty

if it's pradictable it's preventablel” Gordy Graham.

12/8/2010
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Respondent Superior

An employer is liable for the harmful acts
committed by an employee where the
employee was “acting within the scope of
his/her employment”

| Duty in
Hiring/Training/Supervising/Retention

Hiring
Psychological Testing (Brans)
Background Checks (Domestic Violence)
Carlson v. Wackesihut Corpe; 3 Wash, App. 247 (1884)
~ Duty in Training
Give a tool, traln on the tool (tasers)
2. Train on Policy (HRILF/NDT)

N =

[ §

“I was never trained to drive on wel grass”
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Duty continued:

Supervision / Retention

Elements basically the same:

1.  Theemployee presented a risk to others
The employer knew, or in the exercise of reasonable care, should
~ have known, that the employee presented such & risk;
3. The employer's failure to adequately supervise the employee
proximately caused the pla aintiifs injury

Niece v, Elmview Group Home, 131 Wn2d 39, 51, 828 P.2d 420 {1607)

The Right to Privacy

The right to be left alone arises out of the constitutional protection of
privacy. The United States Constitution does hot explicitly contalh a
right to privacy provisioh. The body of law has grown out of the
Supreme Court abortion cases. A right of privacy s inferred from a

combination of the First, Fourth, Fifth and Ninth Amsndment,




The Right to Privacy

» Financial Matters
» Medical Records

= Drug Testing

= Disclplinary Records '

*» Personal Addresses and Telephone Numbers

* Lockers, Desks, Offices, Phone Records, E-mall
+ Time while on sick Leave

» Personal Appearance

» Off-duty Employment

Financial Matters

The basis for the compelied disclosure of financial matters
is to deter corruption and dishonesty In the workplace.

» Pre-employment credit checks

- Assignments to speclal task forces
» organized crime.

» narcofics

Bamry v. Citv of New York 712 F.2d 1564 (20 Cir, 1983)

12/6/2010
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Medical records

General Rule
A law enforcement agency may.compst the disclosure of medical
récords if it can show & direct relaﬂonship to the officer's. bmfsibal or
psychological ability to perform the job.

R 7, Cliy ¢ ang: B?2F5upp4;€3(01'(an 198?)

An officer was ofdared 1090 for 4 Fitness-fr Duty exam with a psychologist. The
officer sied for vidlation &f privacy, becausa Ihe psychoiogleal required herto.
disclose parsonal medicalinformation from her private-docior, Court ruled In faver of
thie department.

*  The medical rechris must be kept In a limited-access fila.

HIPAA

The Health Insurance Portability and Accountability Act

Inténded to protect confldentiality of medical information. It

was not intended to preciude employers from receiving legitimate
medical Information about applicants or employees with fitness-for- '
duty.

Mnmﬂu&mzw caees 1706 {M.D, Tox, 8935 A palloa pfficar was wtfaring o depressian. Bhs

tras bte loconiinpe o wark while iakifig madizetion dnd poing io bounesing. he relapsen, In'crueria birg her back,
¢ Chly souh har madical ma(dv Shemags sn ADA clalm snd HIPAA chalisnge. The Gity prevaiiad.-

Notee Depressipns not & disshilly under ADA

12/6/2010
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Drug Use

« Itis not a medical exam

- As a general rule, a reasonable suspicion standard is
more easily justifiable than random testing.

» Policies requiring employees to inform the employer of

. ALL prescription drugs |s overly broad, The policy should
require disclosure If the prescription drug would interfere
with the employee’s ability to safely perform the job.

Discipline Records
General Rule

Personnel files may be exempt from disclosure
> Where no misconduct exists

If misconduct is found to have occurred, the documents

relating to the misconduct are considered public.

> An employee must be hotifled in advance of disclosure,
but the burden is on the employee to seek a protectie
order prohibiting release.

12



Personal Addresses/Phone numbers

The courts have been receptive to arguments that
the home addresses and phone numbers. of law
enforcement officers are protected. However,; the
names. of law enforcement officers are gensrally
not protected.

* Rate my Cop

»  Voling Records
* Properly Records

Internet Use, E-Mail and Work cell phones

There is no privacy in these records! If you
use your personal computer to do work at
home, you have no privagy in your personal
computer, Same is true if you use your
phone for both personal and business
needs. Need clear policy about use.

12/6/2010
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Offices, Lockers, Desks

Gensral Rule

The right to privacy turns on whether thers is a reasonable
expectation of privacy. An employer can easlly diminish the
expectation y explicltiy stating such In policy. Without a
policy the courts will look at whether an ofﬁcer has created
a reasonable expectation of privacy. Such as having a lock
on your locker, a door on the office that is locked every
night versus a cubicle, or a desk you never lock.

Sick Leave

General Rule

The smployer has & right to make sure that sick leave is not abused.
‘ The employer may restrict the to his /her home and activities while
at home sick, such as travel. However, you cahinot restrict them from
attendance at church, to vote, or to see a doctor,

Do not put an officer under surveillance,

12/8/2010
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Personal Appearance

Kelly v. Johnson, 425 U.S. 238 (1976): upheld an agency's right to
impose grooming standards — not on privacy grounds, but of esplrit de
corps and as long as it Is not arbitrery.

+ Itis a mandatory subject of bargaining

» Beards, taltoos; com-rows, Rastaiarian Religion Dread Locks — all held
okay in Detrolt.and New York

Off-Duty Employment

General Rule
Yhe agency has the right lo reguiate oft- -duly work: They Meva the right do be.suse that the
saemd Ioh doas 0t pose 4. oarfig of Inerast o so° “Burdansome that i mpkes the
officers primary jeb :Lifar snd thal the:setond | Iceb acm ot biirg Sigoledn © he apsncy. .

1. Nb policy, po reguiating '

2. Employar has buden o distinguish why some work e banned ard othsrs are pot (industrias
LE repulate such as sloohol estsbiishimaits and sdult enteralnment)

3. Connct lnfingsop free speech (expert whnass)

Condtion that secondary smpdoyer assuma all conts of workers compensation and ot
insyrance. The pourts retionale i thet-when.ofeer lakes L.E- sclion on bebalf of 3¥ pary, LE.
Ajency beniefits.

:u,

12/6/2010

15
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

JAY P. MEHRING, a single person,
Plaintiff, | No. 09-2-05647-6
V. SPECIAL VERDICT FORM
CITY OF SPOKANE, a municipal BN %
corporation in and for the State of 7( >C \/{/
Washington; ANNE KIRKPATRICK, a ’
single person,

Defendants.

1. Did Defendant City of Spokane commit a per se violation of Plaintiff
Mehring’s constitutional right to procedural due process when Defendants violated
Defendant City of Spokane's Admin Policy 0620-06-34 Layoff of Employees Charged
With A Felony.

YES X NO

Please proceed to the next question.

2. Did such violation proximately cause Plaintiff to sustain damages?

vES___ (/¢S NO

Please proceed to the next question.
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3. Did the Defendant City of Spokane violate Plaintiff's right to due process '
by actions taken after March 30, 2007?

Fas

YES NO

if you answered “no” to this question, please go to question 5. If you answered “yes” to
this question, please answer question 4,

4. Did such violation proximately cause Plaintiff to sustain damages?
YES___UJA NO

Please proceed d the next question.

5. Did Defendant City of Spokane commit intentional or reckless infliction of
emotional distress or outrage?

YEs___ [/ 44 NO

Please proceed #o/the next question.

8. Did Defendant Anne Kirkpatrick commit intentional or reckless infliction of
emotional distress or outrage?

ves__ LA NO

If you answered 4:3” to both quéstions 5 and 6, please move on to question 8. If you
answered “yes” to either question 5 or 6, please continue with the following question.

7. Was the intentional or reckless infliction of emotional distress or outrage
by either Defendant City of Spokane or Defendant Anne Kirkpatrick a proximate cause
of emotional distress sustained by Plaintiff?

ves__ U414 NO

Please proceego the next question.

8. Did the Defendant City of Spokane retaliate against Plaintiff for filing a
lawsuit against it in December 20097

YES_ U[{4 NO
d .

Please proceed to the next question.
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9. Did the Defendant Anne Kirkpétrick retaliate against Plaintiff for filing a
lawsuit against her in December 20097

ves. (M NO
J

If you answered “Yes” to either Question 8 or Question 9, please answer question 10. If
you answered “No” to both Questions, please proceed to Question 11.

10.  Did retaliation by either the City of Spokane or Anne Kirkpatrick
proximately cause plaintiff to sustain damages?

ves_ ({4 NO
J

11. Please set forth the amount of plaintiff's damages, as determined by you:

a. Economic damages $.45,675.00
b. Non-economic damages $ ‘j 27 L )QQ . 00
¢. Nominal damages: $_1.00

=%

. Punitive damages: $_ Y ), 200,00

Sign and date this verdict form, and give it to the judicial assistant.

Signed:

Date: //147/'//

Presiding juror
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Uhe Qomet of Appeals

of fie ST
State of Washington

iision W

JAY P. MEHRING,

No, 30514-7-111

Respondent,
V. COMMISSIONER’S RULING
CITY OF SPOKANE,

Appellant.

N e e e S et S Nt N N’

The City has appealed the Spokane County Superior Court’s November 21, 2011
judgment on a jury verdict in favor of Jay P. Mehring. Mr. Mehring now moves to strike
the City’s brief, based on the following arguments:

A. The Brief does not Comply with RAP 10.3 and 10.4.

(1) Certain of the City’s Citations to the Record do not Support the Factual

Assertions in the City’s Brief. (The respondent has highlighted those citations

in the brief in yellow.)

(a)  “[T]he Mehrings had an explosive }Sublic argument . .. (RP 992-94)”
Brief at 7. This Court finds that the cited pages support the statement.



No. 30514-7-11I

(b)  “After the wrestling match, Lisa Mehring left with her young sons who
were also very upset. (RP 1352)” Briefat7. The cited page does not
support this statement. ‘

(¢}  “Later that evening, Lisa Mehring talked with a family friend, SPD
Sergeant Troy Teigen. (RP 1349) Lisa told him that she had gotten into
an argument with her husband, that Detective Mehring was extremely
angry and had threatened “to destroy” her and said that he would “burn
her down” or “burn the house down with her and the kids in it. (RP
1349)” Brief at 7. ‘

“On March 26, 2007, another family friend, SPD Sergeant David
Overhoff, ran into Detective Mehring and his sons at a gym. (RP 1349)
Detective Mehring was again extremely angry, and stated to Sergeant
Overhoff that ‘I’m going to burn that bitch and her house to the ground.
... I'm going to destroy that bitch and everything she owns® and ‘I
have nothing to lose and a piece of paper isn’t going to stop me either.’
(RP 1349)” Briefat 7.

“Both Sergeant Overhoff and Sergeant Tiegen documented their
contacts with the Mehrings in separate memos to their superiors, (RP
1349y Briefat 7.
The cited page does not support these statements.

(d) “Based on these reports, SPD Administration opened an Internal Affairs
investigation into the situation. (RP 999)” Briefat 7. The cited page

does not support that statement.

(e)  The respondents have highlighted additional material in yellow at pages 8,
9,11, 12, 13, 14, 15, 17 of the appellant’s opening brief.

Given the fact that a review of the citations on page 7 of the brief, as set forth
above, bear out the respondent’s argument, this Court directs the appellant to check its

citations and, if they are not accurate, to either remove the statements or provide accurate

2



o 3051671
citations for them. The appellant shall do the same for the statements identified in (a)
through (d).
| (2) Certain Factual Statements in the City’s Brief are not Supported with any
Citation to the Record. (The respondent has highlighted in green those
statements in the City’s brief.)
The City shall either provide a correct citation from the fecord, or remove frorh its
brief, the statements highlighted in green at pages 7-17, 23-25, 28-29, 31, 38-40, 43-44, |
47-49, 52, and 54.

B. The Brief does not Comply with RAP 10.3. (The respondent has highlighted
unsupported argument in orange.)

This Court has reviewed the material highlighted in orange and concludes that
they constitute argument based on the case it cites in a prcceding statement. If the
respondent disagrees with the City’s interpretation of the case, it can do so in the
argument portion of its respondent’s brief.

C. The Brief does not Identify the Standard of Review.

While an appellate bfief, as a matter of good practice, should identify the standard
of review, the respondent has}not.cited any case or rule that requires such. Nor is this
Court aware of any.

D. The Respondent asks this Court to Impose Sanctions against the City for
its Violation of RAP 10.3 and 10.4

This Court declines to award sanctions at this time.

(93



No. 30514-7-II1

Accordingly, IT IS ORDERED, the respondent’s motion to strike the brief in its
entirety is denied. However, the Court shall return the appellant’s brief to the appellant
with a copy of this ruling and direct the appellant to take the steps set forth in this ruling.

The appellant shall refile its amended brief within 10 days from the date of this ruling.

January 7, 2013
y«“x:f" ‘,: / ) ,
,/ jf‘f?’ffrwvzt,é{f Bkt L FTT
Monica Wasson
Commissioner
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FILED
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SR ey

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SPOKANE COUNTY

JAY P. MEHRING, a single person,

NO. 09-2-05647-6
Plaintiff,

VvS.
CITY OF SPOKANE, a municipal corporation

in and for the State of Washington; ANNE
KIRKPATRICK, a single person.

et N St s Nt et Nt o “as” Nt et Nt

Defendants,

COURT'S INSTRUCTIONS TO THE JURY

November 3, 2011

z

“Judge Kathleen M. O’Connor
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Instruction No. 1

It is your duty to decide the facts in this case based upon the evidence presented to
you during th.is trial. It also is your duty to accept the law as | explain it to you,
regardless of what you personally believe the law is or what you personally think it
should be. You must apply the law from my instructions to the facts that you decide
~ have been proved, and in this way decide the case.

The evidence that you are to consider during your deliberations consists of the
testimony that you have heard frorh witnesses, and the exhibits that | have admitted,
during the trial. If evidence was not admitted or was stricken from the record, then you
are not to consider it in reaching your verdict.

Exhibits rhay have been marked by the court clerk and given a number, but they do
not go with you to the jury room during your deliberations unless they have been
admitted into evidence. The exhibits that have been admitted will be available to you in
the jury room.

In order to decide whether any party's claim has been proved, you must consider all
of the evidence that | have admitted that relates to that claim. Each party is entitled to
the benefit of all of the evidence, whether or not that party introduced it.

You are the sole judges of the credibility of the witness. You are also the sole judges
of the value or weight to be given to the testimony of each witness. In vconsidering a
witness's testimony, you may consider these things: the opportunity of the witness to
observe or know the things they testify about; the ability of the witness to observe
accurately; tﬁe quality of a witness's memory while testifying; the manner of the witness

while testifying; any personal interest that the witness might have in the outcome or the
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_issues; any bias or prejudice that the witness may have shown; the reasonableness of
the witness's statements in the context of all of the other evidence; and any other
factors that affect your evaluation or belief of a witness or your evaluation of his or her
testimony.

One of my duties has been to ruie on the admissibility of evidence. Do not be
concemed during your deliberations about the reasons for my rulings on the evidence. If -
I have ruled that any evidence is inadmissible, or if | have asked you to disregard any
evidence, thén you must not discuss that evidence during your deliberations or consider
it in reaching your verdict.

The law does not permit me to comment on the evidence in any way. | would be
commenting 'on the evidence if | indicated my personal opinion about the value of
testimony or other evidence. Although | have not intentionally done so, if it appears to
you that | have indicated my personal opinion, either during trial or in giving these
instructions, you must disregard it entirely.

As to the comments of the lawyers during this trial, they are intended to help you
understand the evidence and apply the law. However, it is important for you to
rememberkthat the lawyers' remarks, statements, and arguments are not evidence. You
should disregard any remark, statement, or argument that is not supported by the
evidence or the law as | héve explained it to you.

You may have heard objections made by the lawyers during trial. Each party has the
right to object to questions asked by another lawyer, and may have a duty to do so.
These objections should not influence you. Do not make any assumptions or draw any

conclusions based on a lawyer's objections.
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As jurors, you have a duty to consult with one another and to deliberate with the
intention of réaching a verdict. Each of you must decide the case for yourself, but only
after an impartial consideration of all of the evidence with your fellow jurors. Listen to
one another carefully. In the course of your deliberations, you should not hesitate to re-
examine your own views and to change youf opinion based upon the evidence. You
should not surrender your honest convictibns about the value or significance of
evidence solely because of the opinions of your fellow jurors. Nor should you change
your mind just for the purpose of obtaining enough votes for a verdict.

As jurors, you are officers of this court. You must not let your emotions overcome
your rational thought process. You must reach your decision based on the facts proved
* to you and on the law given to you, not on sympathy, bias, or personal preference. To
assure that all parties receive a fair trial, you must act impartially with an eamest desire
to reach a proper verdict.

Finally, the order of these instructions has no significance as to their relative
importance. They are all equally important. In closing arguments, the lawyers may
properly discuss specific instructidns, but you must not attach any special significance
to a particular instruction that they may discuss. During your deliberations, you must

consider the-instructions as a whole.

Page 2671




APPENDIX G



d wd ek ah a A
N AW N A D

© 0O N O O h W N -

RO NN N —_ —_

SUPERIOR COURT, STATE OF WASITINGTON, COUNTY OF SPOKANE

JAY P. METTRING, a single person,
NO. 09-2-05647-6

Plaintifl,
DECLARATION OF SUSAN C.

NELSON IN SUPPORT OF AMENDED
FEE PETITION

)

)

)
. )
CITY OF SPOKANE, a municipal )
corporation in and for the State of )
Washington; ANNE KIRKPATRICK, 2 )
singlc person, ;
)

)

)

)

Defendants.

I, SUSAN C. NELSON, make this Declaration under penalty of perjury under
the laws of the State of Washingion:

1. [ am one of the attorneys of record for Plaintiff Jay P. Mehring. [ am over
the age of 18, have pcrsonal knowledge of and am competent to testify with regard to
the matters contained herein.

2, Following the hearing of December 20, 2011, Plaintiff’s counsel re-

reviewed all of their billing records for the purpose of identifying and segregating out,
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to the fullest extent possible, any and all time entrics and/or costs relating or pertaining
to work performed on claims dismissed [rom the Complaiot by this Court.

3. Attached hereto as Exhibit A is a truc and correct copy of an [ixcel
spreadsheet for 2009, prepared by myself and Robert Dunn which lists by date, entries
of billable work that Plaintiff’s counsel have identified pertaining or relating to such
claims. As (o certain of these entries, it was not possible to discern with a degree of
specificity the exact amount of time spent on matters that were ultimately dismissed.
This is because many cntries reflect research and work efforts that are integrally
intertwined with claims that were successfully tried and, thus, remain billable.
Accordingly, those specific billable entries for 2009 which cannot be totally segregated
out are identified and listed in Exhibit A at a proposed discount of 50%. This has
resulted in Plaintiff deducting $4.676.85 in attorney and staff billable fees from its fee
petition. For ease of reference, attached hereto as Exhibit B is a true and correct copy
of Dunn & Black’s original 2009 billing statement with the proposed discounted entries
highlighted.

4, Plaintiff’s original fee petition filed herein sought a total of $16,395 for
attorney and staff time billed in 2009. Based upon the attached segregation, the amount
of Plaintiff’s Amended Fee Petition has bcen reduced to a request for $11,718.15 in

fees.
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5. Attached hereto as Exhibit C is a true and correct copy of an Excel
sprcadsheet for 2010 identifying by date the entries of billable work that Plaintiff’s
counsel have identified as pertaining to claims this Court dismissed from the
Complaint. [.ikewise, as to certain of these entries, it was not possiblc to discern and
segregate out with a degree of specificity the exact amount of time spent on matters that
were ultimately dismissed. This is because many entries rellect research and work
efforts that were integrally intertwined with claims that were ultimately tried to a
successful conclusion. Accordingly, these specific billable entries for 2010 which
cannot be totally segregaled out are identified and listed in Exhibit C at a proposed
discount of 50%. This has resulted in Plaintiff deducting $19,762.25 in attorney and
staff billable fees on those entries. Attached hereto as Exhibit D is a true and correct
copy of Dunn & Black’s 2010 billing statement with the specific proposed discounted
billing entries highlighted.

6. Plaintiff’s original fee request sought a total of $139,787 for attormney and
staft time billed in 2010. Based upon the attached segregation, the amount of Plaintiff’s
Amended Fee Petition has been reduced to a request for $120,024.75 in fees.

7. Attached hereto as Exhibit E is a true and corrcct copy of an Excel
spreadsheet for 2011 identifying by date entries of billable work Plaintiff’s counsel have
identified as pertaining to claims this Court dismissed from the Complaint and the
Amended Complaint. Again as to certain entrics, it was not possible to discern and
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segregate out with a degree of specificity the exact amount of time spent on matters that
were ultimately dismissed. This is because there were research and work efforts
integrally intertwined with claims that were ultimately tried to a successful resolution.
Accordingly, these specific billable entries from January 1, 2011 to Fcbruary 3, 2011
were discounted by 50% to account for time spent on those claims this Court dismissed
on February 3, 2011.

8. Similarly, certain billable entrics from February 4, 2011 to September 9,
2011 have heen discounted by 25% to account for time spent on Plaintiff Mehring's
hostile work environment and tortious interference with contractual relations claims
which were ultimately dismissed on September 9, 2011. Additionally, a time entry for
my work done on 8/31/2011 for .5 hours was removed in total as it was a clerical error.
Attached hercto as Exhibit F is a true and correct copy of Dunn & Black’s 2011 billing
statement with the specific proposed discounted billing entries highlighted.

g. The majority of Plaintiff’s time aftcr February 3, 2011 was spent on

fitness for duty issues, due process claims, retaliation, discovery disputes, and trial.

" Accordingly, Plaintiff applicd a 25% deduction rather than 50% for the identified billing

entries in order to adjust for the de minimis work donc on those claims this Court
dismissed on September 9, 2011. As a result, Plaintiff has deducted $19,556.38 in

attorney and staff billable fees from its original fee request.
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10.  Plaintiff's original fee request sought a total of $494.316.25 for attorney
and staff time billed from January 1, 2011 (o November 4, 2011, Based upon the
attached segregation, that amount has been reduced to $474,759.88.

11.  Thus, the total amount to be deducted, based upon Plaintiff’s best effort to
identify and segregate dismissed claims from those that were litigated, amounts to
$43,995.48 in attorney and staff fees.

12, Thus, based upon the foregoing, Plaintiff’s modified and amended fee
request for attorney and staff time through November 4, 2011, is a total of $606,502.78.

13.  Additionally, Plaintiff is seeking an award of $32,298.78 in compensable

costs pursuant to 42 U.S.C. § 1988; RCW 4.84.010; and Ruff v. County of Kings, 700
F.Supp.2d 1225, 1244 (E.D. Cal., 2010). Ruff affirms that pursuant to 42 US.C.
§ 1988, the prevailing party may recover “out-of-pocket expenses that would normally
be charged t0 a fee paying client.” 1d. at 1244,

14,  As evidenced by Exhibits B, D, and F hereto, Dunn & Black customarily
bills its clients expenses associated with: photocopies, trial expenscs, long distance, fax
fees, parking, electronic legal research (Westlaw fees), postage, the employ of a
Discovery Master, acquiring hearing transcripts, courier services’hand deliveries, as
well as witness fees and professional fees associated with medical personnel such as

compensating Dr. Palmer at her professional rate for time spent at trial. Attached hereto
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as Exhibit G is a true and correct copy of an Excel spreadsheet summarizing the costs
incurred by Plaintiff Mehring from the onset of this matter to November 8, 2011.

15.  Plaintiff is also sceking an additional award of $51,560.50 for billable
attorney and staff time as well as $886.11 in costs spent on various post-trial motions
and in seeking an award of attorney fees and costs from November 5, 2011 to December
23, 2011. Attached hereto as Exhibit H is a truc and correct copy of an itemization of
the time and costs spent by Dunn & Black and thus incurred by Plaintiff Mehring
relating to these post-trial motions and the pending Motion for TFees and Costs. There is
an overlap of costs from November 7-8, 2011 on Exhibits F & G. Howecver, thosc
costs have only been accounted for once in the original costs und have been subtracted
from the November 8, 2011 to December 23, 2011 Cost Bill.

16.  Attachcd hereto as Exhibit I is a true and correct copy of an Excel
spreadsheet setting forth a summary of the November 5, 2011 to December 23, 2011
fees and costs.

17.  In summary, Plaintiff's fees and costs request in this matter through

December 23, 2011, is as follows:

Fees through 11/20/11--S606,502.78 Costs--832,298.78
Fees through 12/23/11--§ 5§1,560.50 Costs--S  886.11
$658,063.28 $33,184.89
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I declare under penalty of perjury under the laws of the Statc of Washington that

the foregoing is true and correct.

DATED this (0 day of December, 2011, at Spokane, Washington.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY thaton thc 330 day of December, 2011, T caused to be
served a true and correct copy of the {oregoing document to the following:

o

OO0, O

DECLARATION OF SUSAN C. NELSON - 8

ITAND DELIVERY
U.S. MAIL
OVERNIGHT MAITL
FAX TRANSMISSION
EMAIL

HAND DELIVERY
U.8. MAIL
OVERNIGHT MAIL
FAX TRANSMISSION
EMAIL

Ellen M. O’Hara

Agsistant City Attorney

808 W. Spokane Falls Blvd.
Spokane, WA 99201

Milton (i. Rowland

Foster Pepper, PLLC

422 W. Riverside, Suite 1310
Spokane, WA 99201

Q\\J/\/\./

SUSAN C. NELSON
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MEHRING V. CITY OF SPORANE, ot al

2009 Bilkrg Adjustinest
Total Segregated $4,676.85
ROBERT & DUNN (attorney}

DAYE HOURS RATE AT BILLED
B 20/ 2008 0.5}  $e00.00 $200,00
872472009 a3F 340000 $320.00
B/ZR/2000 131 s4n0.00 $520 00
82972009 16f  $400.00]  $640.00
83172008 0.8 $400.00 $320.00]

9/1/2008 1] $400.00 $400.00
1]1472009 2] $e000D $800.00

TOTAL $3,000.00

50% ADIUSTMENT $1,500.00

by

o

1181

SULAN C. NELSON fattorsey) SARAH POWELL {paralegal)

DATE HOURS  RATE AMT BILLED DATE HOURS  RATE AMT SILLED
8/5/2009 02] 519500 43700 8/20/2008 1 01 ses.00} $950
8£6/200% D2] 5185.00 $37.00 YOTAL 5950

6/14/2009 26| si85.00 $441.00 S0% ADMISTMENT $4.75
87202009 3] simspol 58500
8/24/2008 03] s1ss00 555,50
B/25/2009 1] 5185.00 $185.00
8/26{2008 3} 5185.00 $145 00
8/27/2009 0.5 $1B5.00 59250
/2872008 3| s1es00 $185.00
812942008 01 518500 $129.50
B/30/2009 1] si1esoo $12.50
873172009 ¢} 518500 $129.50
9£1/2008 08 $185.00 $148.00
/22008 i} SIRS.00 $185.00
97352008 @2} $18S.00 $32.00
8/8/2009 62} 318500 $37.00
SM&/ 309 28] SiEs.00 $518.00
9/17/2009 04! S185.00 $74.00
11/23/2000 18] %18s5.00 4331.00
11/241200% 28] $105.00 $536.50
11/25/200% 06] saesgol  $13to0
12972008 0.8 518500 $148.00
1730/2008 08| $1BS.00 $148.00
120172009 3a] Sigs.00 $629.00
127312009 0.8] 518500 $148.00
1/473009 04| S5.00 S
12/7/2000 04 518500 £74.00
123042009 06| $)86.00 $112 60
1371447005 n&| $187.00 $145 60
12445/2009 15| $38800 528200
121710009 04| 318500 $74.00
1241272009 0.2] $185.00 $27.00
TOTAL $5,945.20

S5 ADILSTMENT $2,972.60

SHELLIF GARRFT (paralegal}

narE HOURS  RATE AMT BILLED
82042008 13} $85.00 $1.50
Sf212009 02  $5500 $19.00
8/8/2009 02| 58500 $19.0D
9/16/2009 n&l  $9500 $57.00
12/15/20689 18] ¢9500 $I7LO0
121772008 D]  §95.00 $5.50
TOTAL $399.00
50% ATLUSTMENT $195.50
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BANNER BANK BULDING, 111 NORTH POST, SUITE 300 « SPOKANE, WASHINGTON 282011-0705

FEDERAL TAXID 81+1578281

Invoica submitted to:
Jay Mehring

PO Box 48663
Spoxana, WA 96228

November 29, 2011

in Refsrence To: Anne Kirkpatrick and Cry of Spokane

Profesgional Services

11812009 -

112772009 -

17282009 -

2/1172009 -

2/18/2009 -

3722008 -

3/4/2008 -

3/18/2008 -

TBF E-mail from M. O'Brien: Print case; Scan
and send to R. Dunn

TBF Meeting with J. Mehring, R. Dunn and C.
Bugbee; Ressarch re; "double damages" for
withholding wages

T8F E-mail case re: double damages to Jay;

Discussion with R, Dunn

TBF Teleghone call from J. Mehring responding
to e-mail; Request to M. O'8rien and R.

Dunn re: fee agreemaent

TBF Respond to e-mall; Fea agreement

TBF Fee Agreement back from R. Dunn;
Telephore call with J. Mehring

TBF Prepare for and meet with J. Mehring re:
fees and fee agreement

MCO Final Contingency Fee and Hearing Fee
Agreements in preparation for meeting with
J. Mehring

TBF Discussion with R. Dunn re: case law and

contingency fee; Telephons call 1o clisnt

EXHIBIT

3416

Rate Hours
$275.00imr 0.40
$110.00

$275.00/hr 2.00
$550.00

$275.00/hr 0.40
$110.00

$275.00/hr 0.50
$137.50

§276.00/nr 0.50
$137.50

$275.00/Mr 0.50
$137.50

$275.00Mmr 1.00
$275.00

$75.00/Mr 0.10
$7.650

$275.00Mr 0.50
$137.50



Jay Mehnng
3(22/2008 - TBF
711012000 - TBF
8/8/2008 - SCN
8/672009 - SCN
8/13/2009 - RAD
B/14/2008 - SCN
8/17/2008 - SCN
8/19/2008 - SCN
8/20/2008 - SP

- 8G

RAD

- SCN
8121/2009 - SCN
8124/2009 - RAD
SCN

8/25:2008 - SCN

B
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LAWYERS
A PROFESSIONAL BERVICE CCREORATION

SEDERAL TAX D 81- 1576231
Respond to J. Mehring re: fees question
Review e-mallg; Clalm from J. Mehring;
Response e-mail; Conferance with R. Dunn
Confersnce with R Dunn
Strategy and pregare Teort Claim
To C. Bugbes's office for document review.
Mesting with client; Docurnernt review
Conference wih R, Dunn; Review file notes
and client tendar from defense altomey,

Review Tor Clairm forms

Review case file and document
Conferance with R, Dunn
Revise Tort Claim

Rasearch City website for Ciaim Form; Orait
Clain Form; E-matl lo R, Dunn ard 8.
Nelson

E-mails from client. Conference re’ Tont
Claim Notice

Draft Tort Claim; Print artcles and Motion o
Dismiss; E-mails with client (x2); Research
changes to RCW 4.96.020; Tort Clasm Farm

Client e-mails; Telephone call with client
Confarence re: Cla.m Form issues
Conference with R. Dunn re: Tort Claim;

Client e-mail

E-mail from client; Draft ‘atter

3417

BANNER ZANK BUILDING, 111 NORTE POST, SUITE 300 » SPOKANE, WASHINGTON 9320°-C705

Rate

$275.00/Mr

§275.00hr

$170.00Mr

$170 Ovhr

$170.00Chr

$170.00Mhr

$170.00Mr

§170.00/hr

375.00hr

§75.00/Mr

$170 QQshr

§170.00/he

$170.00/h¢

$170.00¢hr

$17C.00hr

$*7C.00hr

Page 2

Hours

0.50

$137.80C

0.30

NO CHARGE

0.20
§34.00

Q.20
£34.00

280
3476.00

2.80
$442.00
Q.50
$85.00

0.20
$34.00

0.10
57.80

1.3C
597 50
0.50
585.00
3.00
$510.00
0.80
$138.00

8.30
$51.00

0.30
§51.00

1.00
$170.00



Jay Mehring
8/26/2008 - SCN
8/27/2009 - SCN
B/28:2009 - RAD

SCN
8/29/2008 - RAD
SCN
873072009 - SCN
8/31/2008 - RAD
- SCN
§/1/2008 - SCN
RAD
8/2/2008 - SG
- 8CN
9/3/2008 - SCN
9872009 - SG
- 8CN
8/10/2008 - SCN

B
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LAWYERS
A PROFESSIONAL SERACE CLRPORATICN

FECESRAL TAX 1D By 1578234
E-maile with ¢lient: Draft demand lstiar
Tetephona call with ¢hent; E-mail client;
Conference with R. Dumn

Redraft demand letter; Tetephone call ta
client: Conference re: Tort Claim |stier

Conlerence with R. Dunn; Edit \etter;
Conference call with J. Mehring

Telephone cal to client, Review of demand
leiter

Telephone cat with client, Edit aller; E-mall
revised draft o cignt

E-mall with chentre. demand latter
Conferance re; camand latter, Final same

Conference with R, Dunn; Edit letter: E-mall
cllent; Review client e-mail; D-aft latter

Conference witr R, Dunn; Clien! a-mail;
Review elter and mesge w.th previous letier

Telephone call toffrom client; Redraft
demand |eiter

Revise and final dermand lelter

Talephone call with dliart, E-mails with
ciient: Edit lefters

E-mail client; Final dematd letter ang send
E-mail documen's to cliant,

Send letter and Tort Claim to ciont

Telephone call with client

3418

BANKER BANK BUILDING, 171 NORTE PCST, SLITE 300 » SPOKANE, VASHINGTON DE201.0705

Rate

$170.00/e

5170.00¢hr

$170.00/nr

$170.00M¢

5170.00hr

$170.00/Mr

$170.00/hr

S5170.00/r

$170.0CQ/he

$170.C0hr

$170.00¢r

575.00:h

$170.00¢hr

$170 30/

$75.00/r

$170.00Mr

$170.00/mr

Page 3

— Hours

1.00
$170.00

0.50
$85.0¢C

1.30
§221.00

1.00
§170.00

1.80
§272.00

Q.70
$118.00

0.10
517 00

0.80
$138.00

¢.70
$119.00

0.80
$136.00

1.00
$170.00

0.20
$15.00

1.00
§170 00

020
§34.00

3.20
$15.00

3.20
$34.00

Q.20
$34.00
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Jay Mahring
9711/2009 - SCN
8/14/2008 - RAD

SCN

9/15/2009 - SCN
- RAD
9/18/2008 - RAD
- 5G

- SCN
8/17/2008 - SG
SCN

911812008 - SCN
922009 - SCN
/232008 - RAD
- SCN
9/24/2008 - RAD
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BANNESR BANK BLDING, 117 NDRTH POST, SUITE 400 ¢ SPOCANE, WAS-INGTON 262010705

EZOERAL TAX 1D 91-1878231

Conference with R, Dunn re: adminiskative
leave

Telephone cali to cllant, Conference re:
adminisirative leave issues

Telaphone call from Jay, Conference with
R. Dunn end Jay

Client e-mail and article
E-mail from client
Telephone sall to client; Conference re;

Discovery ssues

Maeling with clien! Notarize C.abm;
Redaction of Exhibit

Telephone call with client conference with
R. Dunn, Meeating with client; Have
document redactad; Voicamal from E.
Jacobson. Assistant City Attomey,
Telephore call with Jay 2}, Have Tart
Clairn prepared for signature

Draft and final Madical Authorlzations (x3)
Fiie Tort Clairr; Telephone call from clisnt,
Chetk web for information re search

Cliant communications

Meet with client, Conference with R. Dunn
E-malls toffrom client: Conferente re: press
ralsase issue

E-malls with cfient: Conference with R,
Bunn; E-mall to Spekesman Review,
Voicemail for J. Holy

Telaphone call to client; Talephone call to
Spokesman Review

3418

$470.00/r

$170.00/hr

$170.00f0r

$170.00/hr

$170.00nr

$17Q.00/br

$75.00/hr

$170.0C/hr

§76.00/hr

$170.00/s

$170.00/hr

$170.00/mr

$170.00/hr

$170.00/Mr

$170.00Mr

Pege 4

tiggra

Q.20
334‘00

1.00
$170.00

0.80
$86.00

0.30
$61.00

0.30
$51.00

0.80
$183.00

Q8C
$45.00

280
$476.00

0.30
$22.80

0.40
$68.00

0.20
$34.00

0.80
$136.00

8.70
§119.00

0.60
$102.00

0.90
$153.00
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Jay Mehring
8/25i2006 - SCN
8/26/2008 - SCN
10/6:2008 - SG

- SCN
10/7/2008 - SCN
10/8/2008 - SCN
10/9/2008 - SCN
10/20/2008 - SCN
1072872008 - SCN

- 86
10/29/2009 - SCN
1013012009 - SCN
11/2/2008 - SCN
11/3/2009 - SCN

- §G
111472008 - SCN
11/5/2008 - SCN
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LAWYERS
A PPOFEZSIONAL SEPVICE CORPORATICN

FEDZRAL TAX 1D 9115782

Telephone call with J. Holy; Volcemall to

gpckesman Review; Confarence with R,
unn

Contact Spokesman for @ copy of
Kirkpatrick's Wrilten Staterment

E-mait from S. Neison: Rasearch re; fillng
date and response deadline; E-mall to client

Meeting with client
Review Canter for Justice News Report re:
Kirkpatrick; Send t2 chenl

E-mall client
Review cllent documents

Valcemall from client; Voicemail for
Spokane City Attorney E. Jacobson;
Conference with R. Dunn

Leltars to medical providers

Revise and final Ragues!s for Medical
Recards

Firal letters for medics! records
Volcemail from client; Retum call
Left message re: Mahning ratter with E.

Jacobson Clly Attornay; E-rnail client re; call
Voicemall from Cliy Attomey, E-mall from S,
Larson

Telephone call with 8. Larson re: rocords

Return telephone cal to City Altorney

Telephone call frem cllent

3420

BANNER BANK BUILDING. 111 NORTHPOST, SLITE 300 » SPOKANE WaS- NGTON 88201 aCTOFﬁ

$170.00Mmr

$170 0Qthr

$75.00/Mr

$170.00/hr

$170.00/hr

$170.00/mr

$170.00/mr

$170.00Mmr

$170.00ihr

$75.00/h

$170.00¢pr

§170.00/hr

$170.00/r

$170.00Mr

§75.00mr

$170.00/hr

$170.00/br

Page 5

1.60
$2565.00

0.20
$34.00

0.2
§15.00

0.50
$35.00
0.40
$68.00

0.20
$34.00

Q.30
551.00

0.40
£68.00
020
§$34.00

€20
$15.00

6.20
§34.00

0.3
$51.00

0.20
$34.00

0.40
$68.00

0.10
$7.50

020
$34.00

0.10
$17.00



Jay Mehnng

11/8/2008 - RAD
- SCH

11/41/2008 - $G
11/1712008 - RAD
- 8CN
1171872008 - SCN
114192009 - SCN
11/23/2009 - SCN
112412008 - SCN
11/25/2009 - SCN
11202009 - SCN
11/30/2008 - SCN
120112008 - SCN
127372009 - SCN
12/4/2008 - SCN
12/7/2008 - SCN
12/104200% - SCN

DR

DUNN&BLACK

LAWYERS

A FRICFESSIONAL SERVICE CORPORATION
SANNER BANKBULDHNG 117 NORTH POST SUITE 300 » SPOKANE, YASIGTON 532C1-0708

FEDERAL TAX (D 41-1578231
Conference re: Mehring Discovery
Raview client medical records; Conference
with R, Dunn; Send records to client
Research re: D. Palmer
£-mails to/from cllent

Client e-mal; Conference with R. Dunn

Voicemall from City Attomey;
Calll‘conference with City Attarmey,
Canference with R. Dunn

Client e-mall; Telephone call from cllent
Dratt Compiaint

Draft Comp'aint; Canfarance with R. Duan
Rewview Causes for Complaint; Conferance
with R. Durn

Drafl Compigint

Draft Complaint

Draft Complaint, Review chent noles
Review and ecil drafl Complaint, Client
e-mall

E-mallg with client; Review edils

Reaview Jay's adits

Edit Compiaint Confarence with R Dunn,
Client e-mail

3421

$170.00Mr

$1470.00/Mr

$75.00Mnr

$170.00Mr

$170.00Mr

£170.00Mr

$170.00/Mr

$170.00/Mr

$170.30Mr

$170.30r

$170.00/Mr

$170.00/0r

170.00/hr

S170.00/hr

$170.00/Mr

$170.00/h

$170.00/Mr

S g
8o 8. &o
838 83 23

£
e 8
S

$102.00

€.80
$136.00

0.80
$136.00

3.40
$578.00

2.80
$136.00

3.40
$68 00
040
S68.00

0862
$102.00


http:I:lg!d.tl

DB

DUNNG&BLACK
LAWYERS
i 7
Jay Metring A PRCFESSIONAL SEFACE CORFORATION Page
BALNER BANK SULEING, 153 NOFIT POBT, SUITE 300 o SSOKANE, WASHINGTON 582015705
FEOERAL TAX 12 @1-16793% Rete . Hours
1214/2009 - RAD Redraft Complaint $170.00hr 2.00
$34C.00
- 8CN Edit Complaint, Conference with R. Dunn; $170.00/nr 0.80
E-mail client $136.00
12/16/2008 - SCN E-mail from clect (x3}; Edlit Compiaint, $170.00r 1.50
Conference wth R. Dunr; Telephone call $255 00
wath client, Contact Spokesrman; Mest with
cliant, Fina! pleadings for filing
« 8G Revisa and final Complaint Witness $75.00Mmr 1.80
Signature; Draft, revise and final $135.00
Summanses; Prepare for filing
12/18/2008 - SCN Volcemait from J, Mahring; Talaphone call $170.00Mmr 0.30
with J. Mehring $51.00
12/17/2009 - SCN Conference re: service on delendants; $170.00mr 0.40
Calendar dales; Review service of process $68.00
|attar
- 8G Areange service of Surnmons and Complaint £75.00/hr sg; g
12/18/200¢ - SCN Scan Complalnt, E-mall Spokesman $170.00nv s 32{233
For professional services rendered 71.40 $12,236.50
Additlonal Charges ;
Qty/Price
4/14/2008 - Photocopy Charge(s é
Py oels) 0.20 0.80
8/1472009 - Postage Charge(s 1
se gets) 5.18 £.18
- Photocopy Charge(s 226
Py gets) 0.20 4520
- Photocopy Charge(s 1.806
Py sis) 0.20 361.20
9/15/2008 - Woestlaw-Lagal Rasearch 1
864 0.64
10/12/2008 - Photocopy Charge(s 6
Py Charge(s) 0.20 1.20

3422


http:12,235.50

DB

DUNN&BLACK

LAWYERS

Page
Jay Menring A PROFESSIINAL SERVICE CORFCRATION 9 8
BANNER BANK BLILDING, 111 NOR™H #C8T, SUTE 300 « SPOIGNE, 'WASHING™ON 98235 97C5

FEDERAL TAX 1D 01-1§78201 Qtv/Price Amount

1041212009 - Photocopy Chargels 171
Py Cherge(s) 0.20 3420

10/13/2008 - Postage Charge(s 1
g Charge(s) 0.44 0.44

10/15/2008 - Long Distance Charge{s 1
e roe(s) 0.29 0.29

11/3/2009 - Northside Famlly Medicine 1
§1.40 €1.40

11/11/2008 - Postage Charge(s) 1
1.76 1.78

- Photocopy Charge(s 44
Py oe(s) 0.20 8.80

121172009 - Woestlaw-Legal Research 1
1.87 1.87

12715/2009 - Postage Charge(s 1
g rge(s) (.44 0.44

- Filing fea 1
230.00 230.00

12/2812008 - Service of Process Fes.Assoclated Messenger Service, Inc. 1
145.00 145.00
Total cosis $607.40
For professional services rendered 71,40 §13,142.90

3423
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MEHRING V. CITY DF SPOKAMNE, et al

2010 Bulbng Adjustment
Totat Segregaed $19,762.25
RORBERT A, DUNN lattorney) SUSAN C. NELSON (altorney) WES D. MORTENSEN {attormney) SHELLIE GARRET {paraiceaf)

DATE MURIAS RAYE AMY SHLED DATE HOURS RATE AMT 8l iD DATE HOLUIRS RATE AT BILLED DATE HOURS RATE AMT BILLED
/28/2048] 27 se0000f 5168000 1/3472010] os| sissoo]  sazsp sf1772010{ ps] Sispgo]  sos 1715/2010] 020  555.00 $18.00]
B/29/2030 25|  ss00.00]  $1.000.00 3/387 20104 p.2] sigs.oo 537.00} TOTAL sasa 138/ 11]  $85.00 $104.50)
8/30/200] 24| 540000 sswool 6/8/2010] 15| siespo]  sa7rsn S0% ADJUSTMENT 437, 8/31520 15]  $95.00f 514150
8/1/20%0] 77| sao0op|  $3,080.00] 7423fa010f 23] $185.00]  542550| s/1/2000] 37]  S55.00]  $ISLS0
1272/2000| 14] 540000 $560.00) 2/26/20100 38] siesoa]  smio0 972/ 2010| o3| swsoo]  sessof
12/772080] o8] $400.00]  5320.00 7z7100] 48 smsm! SR8 00 3/9/2010] 0z}  swsonl $29 00
12/8/2030} 1 8400.00] 40000 74283100 58] siss00f 510730 9/14/2010] 06]  $9500]  552.00]

TOTAL $7,400. Ya9i2010] 65| $385.00{ 3120150 5/15/2020] 04] sesoo]  s3soo|

50% ADJUSTMENT $3,700. /3072030 BEE T IR ET 5/20/2010 v4]  sesopf $38.00§

| Bj2j2080] 4| Sws.00l  sMem 11/29/7010 0.5f  $95.00] uzs‘o{
8/3/2010] 35| S5O0 464750 12/8/2D10 D3] s0500]  sas0
B0 46 $18500]  $B51.00 TOTAL $931.00}
BYSF010 35 $18500]  S64750 50% ADUUSTMENT $465. 50|
8/6/2010/ 12{ swmsoo 22200,
2/9/2010] 1 sresom]  s4em sl
8/10/2010 43{ siss $795.50
8f13/2010 18{ $185.00) $HJ.00
8/15/2010 12{ sisso0]  San00
o &/16/2010 10] s1ms00|  s3s1s0]
RI7/2010 11 sisspo|  s3saso
871872010} 12 518510 $407.00,
824,100 33 S50 $573.50]
8/25/2010, 53] sisspof  5943.50)
872672010} sl sissoo]l 5o

/TR0 02  sisso0! $37.00
828720108 g5 ¢ us.ool $1,757.50
a/29/z0a0! 43| saes00 4745,
830130} s8] s1ss00]  S1.073.00]
8/31/2010} a8 smsnol  5187RO0

47147010} 79] 4$18500] 5145150
8/2/2000} s3] $wsoe]  $920.50
s73apa070] 3| sisson] 555500

" g/15/zmol 02| sissool 3§30
af21/2010] s.7] Siss0D] 510545

| __s/a0/2mp] ze¢] $18500f 54440
1171872010} 28] susool  $518.00]
uf1afa010f 22] s1aso0f 540700
11/ 207202 25] smmsop]  $ae2s0
/212001 35| sausonl  sA47sH
13/7112m0} 3.5| s1s00] 564730
11/28/20100 2| Samsool  S3mL0
11/29/2010] s3] S1as00]  $1,01750
1272110101 241 $i8500]  $444.00|
12/3/2010} 2.4] S185.00 $444.00/
1206/ 204D 25| $18%.00 $481.00
| 12/7/2m8] 55 SMEodl  $1m750
1387030 1x] swxon] Se47%0
TOTAL $31,08
SO ADJLISTMENT 515,548 2




B

DUNNG&BLACK

LAWYRRS
A PROFESSIONAL SERWEIE CORPORATION

BANNE{ BANK BULDING. ~ 11 NORTH FOB™, SUITE 300 » SPOKANE, WASHINGTON 9Q201.07C8

invoice submittad to:
Jay Mehring

PO Box 43683
Spokane, WA 99228

Novembar 28, 2011

FECEPAL TAXID @1-1578231

In Referance To: Anne Kirkpatrick and City of Spokare

Profassional Services

1/4/2010 - SCN

11471200 - SCN

1H18/2010 - 858G

« SCN

1#17/2010 - SCN

1/18/2010 - 8G

- SCN

1/18/2010 - SCN

172012010 - SCN

112112010 - SON

Letter ta City Altarnay

Client email; Determine deadline far ling
Answer have calendared

Draft Mation for Defauit

Draft discovery

Draht Discovery Requests

Draft Moticn for Je‘auil, Declaratior of 5,
Nelson, Order Note for Hearlng

Review drail p'eadings an Moticn for Defauit
Draft discovery, Review Defendants’
Answer to Complaint

Oraft Discovery Requests

Draft Discovery

EXHIBIT

1 D

3425

Rate

§175.00/hr

$175.00/hr

$90.00/hr

$175.00/hr

$175.00Mmr

590.00hr

$175 aQhr

$175.00/mr

$175.00/¢

$175 Q0dtr

MHours

{.20
$35.00

§.83
$87 50

c2¢
$18.00

1.50
§262.80

1.00
$175.00

110
$98.4C

0.20
$33.00
2.60
$488.00

0.20
$35.00

2.20
$385.00



Jay Mehring
1/22/2010 - SCN
1/26/2010 - SCN
1/28/2010 - SCN
11282010 - SCN
143142010 - SCN
2/172010 - SCN
2/2r2010 - SG

- SCN
27342010 - SG
2/8/2010 - SCN
2/9/2010 - SCN
21012010 - BCN
212412010 - SCHN
2/28/2010 - SCN
3212010 - SCN

B

DUNN&BLACK

LAWYERS

A PROFPESSIONAL SERVICE CORPORBTION
BANNER BANK SBUILDING, © 11 NORTH POST, SUITE 300 » SPOKANE, WABHINGTON R9201-0708

FZDERAL TAX I 911578231

Caonference with Mehring via phone

Emall from client

Raview tranacripts from griminal proceeding
Raview transcripts from criminal proceeding
Review transcripts from griminal trial

Review franscripta from criminal trial; Emall
Jay re: opinion on trenscripts; Strategize re;
Discovery Requests; Cenferenos with Jay

Revise and duplicate Discovery Requests
for each defendant; Finsl Dlscovery
Requesls

Final interrogatories/Requests for
Production of Documents - have hang
deiivered

Draft Jury Damand
Review Oshorne v. Bird
Emall client

Review case law ra; invalving A. Kirkpatrick;
E-mail clieni

Review letter from Ellen O'Hara re:
Digcovery, Conferenca with R. Dunn; Have
latter sent to client

Telephone call with Mehring, Conferance
with R. Dunn; Review Requesis for
Production of Documents/interragatories
and left voicemall for O'Hare; Telephone
call with O'Hara re: Discovery

Review Emallfistter/Protective Order from
Ellen O'Hara

3426

Rate

3175.00imr

$176.00Mr

$173.00Mmr

$175.00Mr

$175.00/hr

$176.00/Mr

$80.00/r

$175.00/hr

$80.00/Mr

$175.00/hr

$175.00/hr

$176.00/he

$75.00Mhr

$175.00ehr

$175.00ir

Page 2

o HOUIS

€40
$70.00

020
$35.00

3.50
$612.50

4.80
$840.00

0.50
$87.50

4.70
$822.50

1.30
§117.00

8.50
$87.50

0.20
$18.00

0.50
$87.50

0.20
835.00

Q.70
$122.50

.40
$70.00

1.70
$207.50

0.40
§70.00



Jay Mshring

3/3/2010 - SCN

3/4/2010 - SCN

3/16/2010 - SG

3/18/2010 - SG

- SCN

3M8/2010 - RAD

- 8@

- SCN

37222010 - SCN

3/232010 - SCN

312472010 - SCN

3/2872010 - 8CN

3/3072010 - SCN

41272010 - MCO

- SCN

4/8/2010 - SCN

DB

DUNN&BLACK

LAWYERS

A PROFESSIONAL SEIVICE DORPORATION
BARNER BANK BUILIING, 111 NCRTH FOST, SUITE 300 » SPOKANE, WAE-INGTON 220! -0708

FEDERAL TAX I 51-1578231
Review documanis produced by City
Review documents produced by City,
Compase and send emall 1o Jay re:
discovery and Proposed Protective Order
(x3); Conferance with R. Dum; Emall
C'Hara, Execute Protective Order

Draft Joint Cese Status Report

Revise and fine! Case Status Report; Emall
to E. UHara

Edit Joint Casa Status Raport; Raview fax

letter from O'Mama; Conferance ra. status:
Emaii from O'Hara

To Court for Status Conferencs

Revise and finalleter 1o E. O'Hara

Draft lettar 'o O'Hara; Conference with R,
Dunn

Case calendaring; Email from Jay Mehring
Bearch for mention of wote of no confidence
Search for mention of vote of no conflderce
Emall client {x3)

Check for publication of vate ¢f no
confidence

Review and final |atter O'Hara

Draft letter o O'Hara re; discovery

Emall fromfto Jay, Review KXLY report

3427

Rate

$175.00/tw

$176.00/hr

$680 g0/hr

§80.00Mmr

$176.00/nr

$170.00/Mhr

$90.00/r

$175.00/hr

$175.00/r

$175.00/hr

$175.00Mr

$175.00hr

$175.00/Mr

58C.00/Mhe

$475.00/r

$176.00Mmr

Page 3

Hours

0.80
$140.00

1.70
$287.50

82

$4

No @mo
O G
[= X ]

32
1.00
$175.00
1.00

$17Q.00

Q.20
§18.00

0.50
$87.50

0.50
$87.50

0.40
$70.00

0.40
$70.00

0.40
$70.00

0.20
$36.00

0.10
$9.00

040
$70.00

0.80
$87.50



Jay Mehring

4/712010 - SCN

4/8/2010 - SCN

4/15/2010 - 8CN

4/28/2010 - SCN

6/3/2010 - SCN

£1412010 - RAD

« 80

- SCN

5/6/2010 - SCN

5/812C10 - SCN

57712010 - SCN

5/8/2010 - SCN

§/17/2010 - SCN

5/18/2010 - 8CN

5/20/2010 - SCN

B

DUNN&BLACK

LawyLrs
A FHOFEBSIONAL SERVICE CORPCAATION
FEOERAL TAX 1D 811576231

Follow up on discovery issues: Calendaring
Letter from {FHara re; discovery

Raview press an vote of no confidence
Telephone call with Mehring; Schedule

meeting

Review recantly recejved Discovery
documents

Meeting with client. Conference re!
discovery issues

Reavise and final latter to City Attornay
Review oulslanding Discovery; Oraft letter
to O’'Haras; Confersnce with R. Dunn; Meet
with Jsy and R. Dunn; Ermnall M. Lawson;
Revigw new Discovery Responses pravided
today. Telephone cail with Marcus Lawson;
Reviaw Police Guild Forum; Clvil Service
commission masting; Roberison Complaint

Conference with Lawson re; experts

Review letter provided by City attornay
attached to further discovery; Emall from
Lawson re: experts

Email from M. Lawsor: re. experts; Email
client; Review recent Discovery

Review documents from City

Review Amended Answer

Have new Discovery copied and sent to Jay

Email documert review; Flle managemesrt

3428

BANNER BANK UL DING, 111 NCRTH POST, SLITE AN » SPOKANE, WASHINGTON 892210708

Fage 4

Rate Hours
§175.00Mr .50
$87.50

$175.00hr 0.20
$35.00

$176.00/hr 020
$36.00

$175.00mr 0.50
$87.50

$17500/hr 0.80
$140.00

$170.00Mr 1.20
$204.00

£90.00Mr 0.10
$5.00

$175.00Mhr 8.00
$1,050.00

$175.00/hr 0.50
$87.50

§5175.00/r 0.70
$122 50

$175.00¢hr 100
$175.00

$175.00/Mr (.50
$87.50

$175.00/hr .40
$70.00

$176.00Mr Q.20
$35.00

$176.00/Mmr 300
$525.00


http:1,050.00

Jay Mehring

5/21/2010 - SCN

6812010 - SCN

6/8/2010 - 8GN

8/13/2010 - BCN

8/22/2010 -~ SCN

6/23/2010 - SCN

8/24/2010 - SCN

6/25/2010 - SCN

6/28/2010 - SCN

613012010 - SCN

71212010 - 8G

- SCN

DB

DUNN&BLACK

LAWYERS
A PROEESEONAL SERVICE CORCOPATON

FEDERAL TAX O @1 - 157824

Document review

Compare Angwar with Amended Answer;
Rasearch affirmalive defense of RCW
1C.88.070 -- Domestic violence protection
act

Conference with Jay, Have City's emails
downloaded to Outlook; Emall from Jay
{x5); Forward to R. Dunn and place in file

Draft Discovary Requests

Draft Witness Disclosure List, Review
expert profites; Telephone call with Jay {31
Conference with R. Dunn; Final pleading

Telephone call with |ntegrity assurance re:
expert; Recelve Nolice of Summary
Judgment Hearing from Clty; Check local
rule 56 re: timing; Send list of Individuals for
Notice of Dapositions; Hava CR 66(f)
Mation drafted; Voicemall from Win Taylor;
Conference with R, Dunn

Telephons call with Alyson Taylor
Talephone call with Win Taylor, Email
Complaint and Tont Claim to Win, Heve
ietlar re: depositions drafted; Final [elter:
Calendaring

Draft and final letter to £ O'Hara
Emall from Win Taylor

Draft Discovery Requests

Draft letier to E. O'Hara

Raview Letier from O'Hara; Conference with
R. Dunn; SBcheduting; Research Anne
Kirkpatrick, Review Discovery and prepare
for deposition; Have letter to O'Hara drafted

3428

DANNER BANK BULDING, 111 NORTH POST, SLITE 300 « SPOKANE, WASHINGTON 36230105

$175.00/hr

5175 00/hr

$175.00/hr

$175.00/hr

$175.00/nr

$175.00Mmr

$175.00Mr

§175.00/r

$90.00/hr

$175.00/hr

$175.00/Mr

$80,00/hr

$175.00/0r

Page §

—Hours

1.00
$175.00

1.50
$262.50

1.80
$315.00

0.40
$70.00
2.60
$437.50

2.00
$380.00

8.80
887.50

1.60
$280.00

0.20
§18.00

0.20
$35.00

0.30
$52.50

€20
£18.00

270
$472.50



Jay Mehring

782010 - SCN

~ SG
N72010 - SCN

- 85G
7/8/2010 - SCN

7/812010 - SCN

711212010 - SCN

71132010 - RAD

- SCN

71142010 - SCN

7/18/2010 - RAD

SCN

B

DUNNGS&BLACK

LAWYERS

A PRCFESSIONAL SEIRWCE COMPORATICN
BANNER BANK SUILDING. 11 NCHT?| POST, SUITE 300 + SPOKAKE, WASKHNGTCN 5520 0705

FEDERAL TAX 1D 011578241

Final {etter to O'Hara re: 30(b)}(B}); Final
Deposition Notice to Tiegen; Raview
Discovery sent to Jay from Cily, Have copy
sent to Jay with deadiine for draft responsa

Letter to client

Review hot docs birder. Create ouiline for
Discovery Reguests and Depositions

Arcange court reporier for Teigen deposition

Prepare Depesiton Outiines and Digcovery
QOutlines

Prepare deposition outtines and disoavery
outlines; Research Jessica Nelson's case
apainst Kirkpatrick from Faderal Way

Prepare for meeting with Win Taylor; Meet
with Win Taylor; Review Discovery from
criminel case; Drafl discovery
outlines/depositicn preparation; Review
latter from Ellen O'Hara - hava forwarded to
client

Calt to client; Conference re. expert witness
designations

Review transcripts from Overhaff Deposition
and trial proceedings; Outline Discovery;
Conference with R. Dunn; Emnal client (x3);
Email Win Tayior (x3); C.V, ard Ratatner
from Win; Farward C.V, to client; Revisw
trial tranacripts

Conferenca with R. Dunn

Call to/from cliant; Conference re: discovery
Issues

Conference with §. Nelson

Strategy re; discavery with City! Raview
form of records request to he sent to
Sherifl's office: Review trlal transcnpts to

prepars for depositions and Discovary
Requesta/Motion to Compel

3430

Rete

$176.00/Mr

£90.00/0e

$175.00¢hr

$80.00/hr

$175.00¢hr

$175.00/hr

$176.00/Mr

$170.00/r

$173.00/hr

$175.00/hr

$170.00/hr

$80.00Mr

$175.00Mr

Paga 8

——Hours

0.40
$70.00

020
$18.00

110
$192.50

0.20
$18.00

4,80
$787.50

4.20
$735.00

8.70
$1,172.50

0.60
$102.00

8.10
$1.417.50

0.20
$35 00

630
$51.00

.30
$27.00

2.90
§507.60


http:1,417.50

Jay Mshring
7/18/2010 - SCN
711812010 - RAD

SCN

7/19/2010 - SCN
- 8G

- RAD
712012010 - SCN
7/21/2010 - SG
- 8CN
7/22/2010 - SCN
712372010 - SCN
712672010 - SCN
71212010 - SCN
7/28/2010 - SCN

B

DUNNG&BLACK

LAWYERS
A PADFESSIONAL SEFVICE CORFORATION

FEDEFAL TAX ID 81 1578231

Review trial transcripts prep for
Depositions/Motlon to Compel/Discovery
Raquests

Call to cliant

Revlew Fee Agreament: Conference with R,
Dunn; Email Jay

Review trial transcripts; Frepare for
depositions and discovery issues; Mesling
with Maehring and R. Dunn: Telaphonre call
with Erlck West (x2); Telephone call with
Jay Mehring; Emall Jay: Draft letter!final to
O'Hara re: Tlagen depaosition

Revise and final etterto E. O'Hara
Meeting with client

Email from/to Jay

Revise and final letter tc E, O'Hara

Draft iefter to O'Hara (ngﬂ; Draft 30(o}(8)
subjects; Conference with R. Dunn;, Email
draft ietter to Jay, Final {iret lettar tc O'Hara
and have sent; Review letter from O'Hara

Conference with R. Dunn: {atter from
O'Hara

Emat from Jay" Prepare discovery outling,
Have warking coptes of pleadings made

Reaview Defandants Memorandum ta
Dismiss/Summary Judgment, Shapardize
case law

Review Defendants Memorandum to
Dismiss/Summary Judgment, Shepardize
case |aw; Calendaring

Review Defendants Memorandum to

Dismiss/Summary Juggmert, Shapardize
case law, Draft/finalize two latters to O'Hara,

3431

BANNER BANK BUILDING, 111 NORTH PGST. SU.TE 300 « SPOKANE, VASHNGTON 99201-0702

Rate

$170.00/0r

$170.00¢hr

$170.00/hr

$170.00/hr

$80.00/hr

$170.00/w

$170.00/r

$90.00/hr

S170.00/hr

$170.00Mmr

$170.00"r

$170.00¢hr

$17Q 0Q/hr

$170 Gohr

Page 7

Hours

4.50
$765.00

Q.20
$34.00

0.40
NO CHARGE

360
$612.00

0.10
$8.00

150
$255.00

0.20
$34.00

0.20
$18.00

280
$442.00

0.60
$102.00

2.30
$391.00

3.80
$646 00

480
5816 00

5.80
$986.00



Jay Mebhring
7/28/2010 - SG
7/2812010 - BCN
713012010 - SCN
8/1/2010 - SCN
8272010 - 8CN
832010 - SCN
B/472010 - SCN
8/5/2010 - 8G

- 8CN

DB

DUNN&BLACK

LAWYERS
A PROFESSICNAL SERACE CORPOFATICN

FEDERAL TAX 1D B - 1E70231

Review domastie violanca pratection act,
Emall fromito Jay (x2)

Revise and final letters to E, O'Hara (x2)

Review Defendants Memorandum to
Dismiss/Summary Judgment, Shepardize
case law. Review City's domest¢ viclence
plan; Review I/A report and finding: Email
from Jay

Shepardize case law in Summary .udgment
Brief; Compare Kirkpatrick Declaration to
Testimony

Confer with R. Dunn; Review prass releages
and compare with Declaration of Kirkpatrick

Calendar‘m%of Clity's Mation o Stay
Discovery, Review Qverhoff
Declarabon/Trial Testimony/Deposition;
Review Tiagen Declaration/Trial Testimony,
Email from Jay, Voicemail from Jay
Telephone call with Jay, Scheduie mesting
with Jay

Confaer with R. Dunn re: Summnary
Judgment hearing date: Contact Judge
C'Connor's assigtany, Telephane call with
O'Hara {x2)}, Emall lo/from C'Hara;
Voicamall fram Jay Mahring; Telephone cail
with Jay Mehring; Emall fromita Jay
Mehring (x4); Review Protective Order

Telephone call with Rocky T from City;
Emai fromite Racky, Review Proposed
Order and Mollon; Review Exhibits to City's
Motion for Summary Judgment, Cross
referance Bobbie Overhofl and Lisa M
testimony to Taigen and Cverholf

Prapare Amendec Note for Daposilion,
Arrange court reporter

Telephone call with Herpe-, Fila
maintenance; Telaphone call with Jay
Mehring: Scheduling. Review Lisa testimony
with Daclarations n Support of Summary
Judgment; Draft Response Brlaf, Reviaw
Judge Kozinski

3432

BANKER BANK 8ULDING, 111 NOFTH POST, BUITE 260 » SSOKANE, WAS-INGTON 88201-0705
R

$80.00/hr

$170.00/hr

$170.00Mr

$170.00hr

$170.00:hr

$170.00Mhr

$170.00/hr

$90.00/hr

$170.00/n

Fage 8

e HQUER

0.30
§27.00

6 50
8110500

.00
3510.00

410
369700

400
$680.00

3,50
$596.00

4.60
§782 00

0.2¢
$18.00

3.50
§595 D¢



Jay Mehnng
8/612010 - SCN
8/9/2010 - SCN
8/10/2010 - SCN

8/11/2010 - SCN
81272010 - SCN
8713/2010 - SCN
B/16/2010 - SCN
BI672010 - SCN
81172010 - SCN
8/18/2010 - 8G
- 8CN
8/19/2010 - 8G
SCN
8/23/2010 - SCN

DB

A PROFESSICNAL SEFVICE OORPDRATION
BANNER BANK BUILDING, 11+ NORTH POST, SUITE 300 » BPOXANE, WARINGTCN 00201 0708

FEDERAL TAX 1D 81-1578231

Telaphone call with ¢lient; Draft Response
to Summary Judgment; Have Discovery
Requast scannad and emall fo client; Email
from chent (x2)

Research 1583 claims; Email to/lrom City
attorney (x3}, Resaarch defamation

Email from/to client; email fremito Gity
attorney re; deposition of
Kirkpatrick/Overhaff, Research "public
official” re: defamation; Review GR 15;
Have hearing to seal scheduled for 8/10/10

Research tort of gutrage; Civil conapiracy;
Negligence; Voicemsll from Ellen O'Hara

Review Defendants Note on Motlon to Seel;
Telephonse call with Shisia O'Hara assistant
re; depositicn dates

Emall to Q'Hara re; deposition dates
Review Discovary questions; Draft
Summary Judgment Response

Draft response to Summary Judgment
Email clien!; Drg®t Response to Summary
Judgment, Telephone call with Eillen
Q'Hara: Have Depuosition Notices prepared
and sent; Calendaring

Prepare Sacond Amendad Notice of
Depositlen of T, Teiger; Prepare Nollce of
Deposition of A, Kirkpatrick

Oraft Resporse to Summary Judgment

Re-arrange court reporter scheduling for
Teigen and Kirkpatrick depasitions

Emall from Mehring

Yaicemail from O’'Hara rs: scheduling;
Conference with R. Dunn; Telaphone call
with Mehring

3433

Page 8
Hours
$170.00hr 120
$204.Q0
$170.00br 270
£459 00
$170.00/h 4.30
$731.00
$170.00/he 380
$646.00
$170.00/hr 040
$68.00
$170.00/hr 0.20
£34.00
$170.00/he 1.20
$204.00
$170.00¢hr 190
$323.00
$170 0C/hr 210
$357.00
$80.00¢hr 0.30
527 Q0
$170.0C/hr 220
$374.00
$9C.00Mr 0.20
$18.00
$170.00/r 0.20
$34.00
$170.00s0r 360
$612.00



Jay Mehring
8/24/2010 - SCN
8/25/2010 - SCN
8/28/2010 - SCN
8/27/2010 - SCN
8/28/2010 - SCN

- RAD
8192010 - SCN
- RAD
8/30/2310 - 8CN
- RAD

8/31/201Q - SG
- SCN

9/1/2010 - SG
- RAD

DB

DUNNG&BLACK

O T ) 0 L R

LAWYERS
A FROFESSIONAL SERVICE CORPORATION

FEDERAL 1AX €3 31-1578231

Reseaarch 1983 viclaticns

Dralt Summary Judgment Respanse;
Research

Draft Summary Judgmert Respanse;
Revigw Jay's Responses fo Discovery
Requests: Research wrongful withhoiding
response and draft; Raview Seattie Times
article rg; cop sult against cty

Conference with R, Dunn

Oraft introduction and Statement ot Facts;
Edit draft, Draft Jay's Declaration

Work on Response Brief ard Declarabon of
J. Mehring

Draft Jay's Declaration, Emall to client;
Telephone call to client

Work or Response Brief and Declaration

Email from cllent; Edit chert Declaration per
cliant email; Conference with R, Dunn; Drait
S Nelson Declaration; Telephone call with
Rocky T.; Ematl tosfrom Rocky T.; Draf
statement of matenal fact

Conterence re; Respcnee Brief tssues,
Work on Response Brief

Re-draft Declaration of S. Netson: Draft
Statement of Materlal Facts

Edit Jay Declaration; Orafl Statement of
Facts; Edit S. Neison Declaration;
Review/pult exhibits

Revise Statemeni of ~acls; Revise
Oeclaratior of 8, Nelsor; Work with exhiblts

RedraftFinal Summary Judgment Brief and
Statarnaent of Facts and Declaration of
Mehring; Conferance re Summary
Judgment issues; Meeting with client

3434

BAANER BANK BUILDING, 111 NORTH PCE™, SUTE 300 » BPOKANE, WASH NGTON 83201-0705
R

$170.00hr

$170.00Mmr

$170 QO

$170.00Me

£170.00nr

§170.00/hr

3170.20Mr

$170.00mr

$170.00/hr

$170.00Mr

$90.00/r

§170.00MMr

$80.00/0¢

$170.00/he

Page 10

e Hours

310
$527.00

510
$887.00

500
285000

0.20
$24.00

850
$1.61500

270
$458.00

4.30
$731.00
250
$425.00

5.80
$986.00

2.40
$408.00

1.50
$135.00

8.80
$1,486.00
370
$333.00

770
$1,308.00


http:1,309.00
http:51,496.00
http:1.615.00

Jay Mehring
8/1/2010 - SCN
8/2/2070 - SG
- RAD
- SCN
8/3/2010 - MCO
- SCN
9/7/2010 - 8CN
- 8G
8/8/2010 - SCN

DB

DUNNG&BLACK

LAWYERE

A BROFESSIONAL SERWEE CORPORATION
BANNER BANK SLILIING, 119 NOARTH PCST BUITE 300 « SPOKANE, WASHINGTON 88201 -37&%

FEDERAL TAX |D10% 1578231

Conference with R Dunn; Tetaphona call
with client; Email cllent; Ecit S, Neison
Declaration; Edit Melring Declaration; Edit
Breef; Edit Slatement of Facts; Pull
remalining exhiblis: Fina: ail for filing; Dratt
Discovery Responsas; Confarence with R,
Dunn re: Kirkpatrick deposition

Revise and final Motion for CR 56(1
Continuance, Deciaration of $. Nelson;
Revise Answers ta Discovery

Final Discovery Responses

Draht Discovery Regponses; Conference
with R, Bunn; Draft 55(f)
Motion/Memorandum and Declaration;
Raview correspondence; Voizemall from
City attorney office

Raview and final letter to O'Hara; Final
Discovery Responses and asaemble for
service

Edlt Response to Discovery, Draft letter to
opposging; Volcamail for cliant; Telephone
call with client; Meat with tlient; Final
Digscovery Responsea

Pull documents for Kirkpalrick depostion;
Review Declarstion in Comparison with
Court Testrmony; Mark radactions for
attorney/client doctor/patient priviiege in
personal journals; Contact Cleve
Stockmeyer re: similar case in Seattle;
Telaphone call with Cleve, Review
pleadings on Eklund v CHy of Seattle

Redect client's documents; Oraft privilege
tog

Review Pastor Creach press release;
Watch raw footage of Kirkpatrick;

Telephone call with Ellen (x3); Voicemail for

Jay Mehring; Confersnce with R. Duan,

Conferance with osurt reporter re: transoript
of raw footage, Telaphone call with Jay (x2),
Emall from Clavs Stockmaysr, Have bated

discovery sent over; Emall from Ellen
O'Hara, Emall frum Judge O'Connor's JA

3435

$170.00MNr

$80.00%r

$4170.00Mr

5170.00Mr

$90.00/hr

$170.00Mhr

$170.00/hr

560.00/Mr

5170.00/r

Page 11

28

51,34

0.90
$81.00

110
§187.00

£30
$801 00

030
327.00

.30
$561.00

8.00
$1,380.00

140
$126.00

5.80
$1,003.00


http:1,D03.00
http:1,360.00
http:1,343.00
http:5ANN'EFlI3toJl.JK

Jay Metrring
876872010 - SG
9/8/12010 - SCN
- RAD
- 30
8/10/2010 - RAD
- SCN
8/12/2010 - RAD
- SCN
9/13/2010 - SCN
- RAD
871472010 - SCN

B

DUNNG&BLACK

LAWYERS
A PROFESSICHNAL SERVICE CORPORATION

FEDERAL TAX 1D 81181823

Ashlay, Finalize deposition outline for
Kirkpatrick; Left volcamall for Jay

Revise and tinal privilege iog

Prepars for Kirkpatrick deposition; Attend
deposition; Meat with client; Telephone call
with Wuthrich (x2); Telephone call with
Chris Vick; Telephona call with Captain
Braun; Conferance with R. Dunn;
Telephone call with Snover; Telaphone csll
with Elien; Reconvene depositan; Ermnail
from court; Telephcne call with Jay Mehring

To deposition of A. Kirkpatrick: Maeting with
client; Calls 1o Guid

Dratt Amended Complaint
Confersnce re; discovery issues

Telephone call fram Jay Mehring; Voicemail
from Ellsn O'Hars; Email toffrom Ellen (x3);
Conference with R. Dunn: Email Snover
Reporting; Review Digcovery aad pull
documents for Telgen depasition;
Telephone call with Caurt Reporter; Emall
from#fto Jedy at Snover

Deposition preparation

Conference with R. Dunn; Prepare for
Teigen deposltion

Prapare for Telgen deposition; Conference
with R. Dunn; Meet/conference with R.
Dunn and Jay; Dapositon; Research
Telgen/Gauthun Facebook/MySpace pages:
Voicemal] from Krem2

Oepaosition preparation; Meeting with client;
Deposition of Teigan

Draft CR 58 Reply, Review discovery
tirnetline; Emait toffrom Ellen O'Hara; Edit
Supplemental Declaretion; Telgphane call
with Ellen O'Hara; Email fromfto Ellen
O'Hara; Raview Notice ¢f CR 35 Exam;
Review Motion/Memorandum to Compal

3436

BANNER SANK 8UILING, 111 NORTH POST, SUITE 300 » SPOKARE, WASHINGTON B3201-0705

Page 12

Hours

$80.00hr 0.40
$36.00

$170.00/Mr 8.70
$1.479.00

$170.00/hr 12.90
$2,193.00

S90.90¢hr 0.20
$18.00

$170.00/hr 1.00
$170.00

$170.00Mr 500
$650.00

$170.00/hr 5.30
$301.00

$170.00/Mr 200
$340.00

$170.00/hr 7.20
$1.224.00

$170.00/hr 8.50
$4.818.00

$170.00/mr 300
$510.00


http:1,8t5.00
http:1.224.00
http:2.193.00
http:1.479.00

Jay Mehring
9/14/2D070 - 8G
- RAD
9/15/2010 - 8G
- SCN
9/18/2010 - RAD
SCN
9/17/2610 - RAD
- WOM
SCN
9/19/2010 - RAD
- SCN
972072010 - MCOQO
- SCN

B

DUNN&BLACK

L

TAWYERS

_ A SROFESSIONAL SERVICE QORRQRATION
BANNEF BANK BLILDING, 111 NOA™H POST, SUITE 200 « SPOKANE, WASHINGTON §83C1-0705

FEDESAL T8 10 9987823+

Exam; Conference with R, Dunn; Review
CR 35 case lawirule nolas, Review Krem2
report and comments

Revise Reply o CR 88(1) Moticn; Oraft and
final Suppierrenial Declargtion of 8. Nelson

Emails re; CR 35 issues: Confarence re; CR
35 matiers

Revise and final reply to CR 56{f) Mation
and Declaration of S. Ne'son; Prepare for
filing

Final Reply
Conferance re: motion arguments

Telephone call with Jay; Email from Ashley
reschedule 9-17 hearing; Reviaw
Defendants’ Notice of IME CR 3§;
Conference with R, Dunn; Email Eflen
O'Hara; Prepare for hearing

Hearing preparation. To Court for Hearlng,
Meeting with client

Conference with S. Nelson regarding
Summary Judgmert Hearing and
continuance issues

Prepare for hearing; Cutlins CR 66
argumant and Summary Judgment
Argurnant; Raview deposition notes; Qral
argument: Ccnferance with R, Dunn,
Forward email fram court reporter to R.
Dunn; Review press release on Meabiing

Review documents for deposition
preparation

Review CR 38 clvil procedure and
commentary

Telephone calt from Q'Hara’s sssistant;
Conference with R. Dunn and S. Nelson re;
same

Review Propased Order re: CR £6(1);

Voicemall from Elen O'Hara re: discovery
master; Conferance with R. Dunn; Email

3437

Rate

590.00/br
$170.00/Mr

£90.00Mr

$170.00/h
$170.30/r

$170.00Mr

$170.Q0mMr

$79C QOthr

$°7¢ 00hr

$170.00/hr
$170.00Mr

390.00/mr

$172.00/hr

Page 13

0.80
$54.00

1.00
$170.00

040
$36.00
0.20
334.00

2.40
$408.00

2.30
$391.00

240
$408.00

050
$96.00

§8.70
$869.00

220
$374.00

0.20
$34.00

8.10
$8.00

240
$408.00


http:137.4.00

Jay Mehring
9/20/2010 - 50
912142010 - SCN

- RAD
- 8@
812272010 - SCN
- RAD
- 8G
£/23/2010 - RAD
- 8G
- SCN
8/24/2010 - SG

B

DUNN&BLACK

TAWYERS
A PROFESSIONAL SERVICE CCRPORATION

FEDEMAL TAX 1D @1-1578201

BANMER BANK BUILDING, 141 NORTH ROST, SUITE 300 » SROKAKE, WASHINGTON Ba201 0708

Propased Orger; Emall fromio Ellen re:
deposition dates and Summary Judgment
dste {x9); Calendar deposition dates

Draft Order Granting CR 58(f) Motinn;
Telephone call with §. Oropeza:
Misceilaneous emalls

Review 9/17 latter ko Jay, Conferenca with
R. Dunn; Telephore caf with Jay (x2);
Emall fromfto City Attorney {x4); Have
Qeposition Notice/Subposnas drafted/sent;
Review Summary Judgment Notice from
City; Scheduling depositions; Research CR
45 nofice requirements

Conference re: daposition mattars

Draft Notice of Continuance of Kirkpatrick
Deposition; Subpoenas to Arleth and Nicks

Emall from City, Review Notice of
Deposition; Calendearing; Review CR 26;
Research protective order case iaw: Draft
Memorandum for Protective Order

Telephone call with Spokesman Review,
Conferance re: Discovery issues; Redraft
Memorandurm re; Protective Order

Draft Rebuttal Witness List
Final pleadings re; Protective Order
Review and adit Declaration of 5, Neigan

Draft Motion for Protective Order, Edit
Memorandum for Protective Order,
Conference with R, Dunn; Draft/edit
Declaration: Volcemall from Jay, Email to
Jay

Revise and final Motion, Declaration of S.
Nelson and Memorandum for Protective
Order; Prepare Note for Hearing; Telephone
calls and emails with Discovery Master's
office and City Attomey's ofice to arrange
Hearing

3438

Rata

$90.0C/hr

$170.00Mr

£170.00hr

$80.00/Mmr

$170.00mr

$170.00/Mc

$90.00mr

§170.00mr

$80.00Mr

$170.00/M¢

$90.00Mr

Page 14

e HOUTS

C.40
§36.0C

240
$408.00

0.30
$51.00

.70
$63.00

2.20
$374.00

2.10
$367.00

.20
$18.00

220
3374.00

0.40
$38.00

3.40
§578.00

$128.00


http:SS1\ft.CE

Jay Mehring
8/24/22010 - SCN
§/25/2010 - RAD
0/27/2010 - SCN

- 5G
§/28/2010 - RAD
- SCN
. 5G
9/28/2010 - SCN
. SG
10/1/2010 - SCN

B

DUNNGBLACK

LAWYERS
A PROFESSIONAL SERVICE DXORPORATIL!

FEJERAL TAX IDRY 1E78231

Final pleadings; Review Discavery Master
Qrder; Conferance with R, Dunn; Pull
Exhibits; Telephone gpll with Mehring;
Conference with Mahring; Have pleadings
sent to Mr. Cronin end City Atomey,
Review amail correspondence from City
Attorney, Scheduling Proteclive Order
Hearing, Emall from Cranlin's office: Emall
re: depositions

E-mails re; Discovary issues
Scheduling
Draft Rebuttal VWitness L.ist

Conference call to 7. Cronin: Conference
re: discovery issuas

Conference call with Cronin: Resend Maotion
for Proteative Order to City Attormey;
Volcemall from City Attomey re:
depositions; Verify Cronin receved Motion
for Protective QOrder; Emall from City
Attormey {x2); Have Notice of Nicks
Deposilion sent out; Text messages fram
Jay re: Liga meeting, Have Rabutial
Wimess List finalad and sent: Ramots
Msaring on Protective Order

Order Transcript of Hearing; Email re.
Heagring before Discovery Master, Prepare
Amended Note for Hearing

Tim Cronin emall re’ scneduling; City
Attorney emalis, Drat email to Cronin's
office, Have copies of Protective Ordear
pleadings hand dellvered to Ellan's office,
Tglxt from Jay, Email Jay, Emall from Eller's
office

Miscellaneous emalls re: hearing dates;
Draft and final letter to E, O'Hara

Review City’'s pleadings; Correspondence
from Cronin; Privilege redaction from client
documents; Review medical mlease forms
and research HIPPA requirements

3439

SANNER BANK BUILLANG, 111 NCATH POST, SUNE 300 ¢ SPUKANE, WABHINGTON 39201 ﬂ?ﬁ?ﬁé

$170.00/hr

$170.00/h¢

$170.00/r

580.007hr

$170.00/r

$170.00/y

$80.00/r

3170.00/0r

$80.00/hr

$170.00/hr

Page 15

2,50
$425.00

0.40
$88.00

0.20
$32.00

0.20
518.00

1.80
$306.00

2.20
$374.00

0.50
$45.00

1.80
$308.00

0.50
345.00

1.80
$306.00



Jay Mehring

10/472010 < SCN
- 86
10/6/2010 - SG
- RAD

- BCN
10/8/2010 ~ SCN
- 8G
10/7/2010 - SCN
8G

10/8/2010 - SCN
- 8G
10/9/2010 - RAD
101072010 - SCHN

DB

DUNNG&BLACK

.......................

LA \;? ERS
A PROFESSIONAL SERVICE CORPCRATION

FEDERAL TAK D g1-157E257

Schedule Hearing, Emal' R. Dunn; S
hearing date with Cronin

Telephone call and smail with discovery
mausters assistant

Arrange coufi raporter for Kirkpatrick
geposition

Calt from client, Conference re; discovery
issues

Review carrespondance from City;
Confarence with R. Dunn; Draft Response
to City's Motion for CR 35 examination

Draft Response {0 CR 35 Mation; Research;
Draft Reply to Motion for Protective Order,
Draft Declaration; Draft amail to Ellen re:
Gauthun/Lindquist Deposdions; Telephons
call with expert on child witnesses atiorney
David Marshall, Response io Defendants'
Motlon to Amend Protectve Order

Review and adit Response; Draft
Declaration of S, Nelson

Oraft/edit pleadings on Reply to Motion for
Protective Order and Response Motion CR
35, Edit medical releases; Revlew
discavery, Redzact discovery; Email cllent,
Telgphone ¢all with client

Draft medical authorizations: Review and
edil Raply, Response and Declarstion of 8.
Neigson to Discovery Master Motians

Edit Daclaraticn; Edit Reptg re. Protactive
Order; Edit Response ra: CR 35; Telephone
call with Jay, Email Jay; Review Clly Motion
to Amend Existing Protective Order,
Conferenca with R. Dunn

Redact privileged documents; Revise and
final Response, Declaration of S, Nelson
and Reply

Work on deposition preparation

Conference with R. Dunn; Pull Kirkpatrick
Transcript

3440

BANNER BANK BUAL.DING, 171 NORTH FCST, BUITE 308 « SPOKANE, WASHINGTON 962010708

Page 18
Rate Hours
$170.00/hr 0.50
$85.00
$20.00/hr 0.20
$18.00
$30.00/Mr 0.20
$18.00
$170.00Mr .80
$153.00
$170.00/r 2.80
$478.00
$170.00/hr 8.60
$1,122.00
$50.00/Mr 1.10
$38.00
3170.00Mhr 6.20
$1.054.00
$£0.00/Mmr 240
$218.00
$170.00Mr 5.10
$887.00
$80 00Mr .20
$289.00
$170.00/mr 2.00
$340.00
$+70 00/Mhr Q.80
$138.00


http:1.054.00
http:51,122.00

Jay Mehring

1041072010 -

101172010 -

101212010 -

10711372010

1

RAD

5G

RAD

SCN

RAD

SCN

8C

SCN

RAD

MCO

&§G

DB

DUNNG&BLACK

LAWYERS

A PRQFESSIONAL SERVICE CORPCRATION
BANKER BANK BUILDING, 111 NORTH POST, SUITE 300 » BPOKANE, WAS- NGTON 90231 0745

FELEPAL TAX D 31-157823¢

Deposition preparafion
Deposihon Exhibits: Madica. releases

Deposition preparation; Daposition of A.
Klirkpatrick; Meeting with client

Prepere for Kirkpatrick deposition; Review
Kirkpatrick Responses to Discovery; Review
policy/procedure manual; Confersnce with
R. Dunn; Email City re: deposition dates

and avalabiity (x2); Pull medical relesses
for Jay's review; Conference with client and
R. Dunn; Prapara for Nick's Depasition - pull
Discovery Documents; Meet with cllent to
review medical releases and pending
Discovery Motions, Review Lindquist
tastimony; Review Pittz testimony: Emali
client (x2); Review Bugbee notes on Pitiz

Hearing preparation; To Tim Cronin's offica
for Heanng; Meeting with client; Califo L.
Mehring, Conference re: discovery issues

Conference with R, Dunn re: Hearing and
Meations; Strateglze with R. Duan; Pull
documents and prepare for Nick's
deposition; Review City's medical release
forms; Confersnce with R, Dunn re: hearing
and mesting with Or, Palmer; Full
documents for Qverholt Deposition

Draft and linal letter to E. O'Hare
Conference with R. Dunn; Pull documents
for Nicks and Overhofl Depositions: Review
priviiega log; Email fromito City Attorney;
Emall from cllent; Telepnaone calt with Jay.
Vokiemail for Dr. Palmer, Telephone call
with Or. Palmer, Scheduling depositions
Deposition preparation

Emallg to/from Yick re: transcript of
Kirkpatrick

Draft and final letter to E. O'Hara

3441

Rate

§170.00Mmr

$90.00/hr

$170.00¢hr

$170.00/hr

$170.00Mr

$170.00Mr

$B0.00/hr

$170.00/r

$17G 00/hr

$60.00/Mr

$80.00/hr

Page 17

Hours

8.20
$1,054.00

0.30
$27.00

7.30
$1,241.00

B.80
$1,173.00

330
$561.00

8.10
$1,037.00

0.2¢
$18.00

5.40
$818.00

4.0
§785.00

.10
$9.00

0.20
£18.00


http:51,037.00
http:1,173.00
http:1.241.00
http:1,054.00

Jay Mehring
10/14/2010 - SCN
RAD
MCO

- 8G
10/15/2010 - SCN
- SG
10/18/2010 - RAD
10/19/2010 - RAD
102012010 - RAD
10/2112010 - SG
10/22/2010 - RAD
10/25/2010 - RAD
.- SG
10/26/2010 - RAD

B

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERVCE CORPORATION

FELERAL TAX D 61-1876231

Prepare for deposition of Nicks; Nicks
Deposiltion, Meet with Dr. Palmer;
Telophone call with Dr. Palmer; Drak two
letters to Or. Pamer; Conference with R.
Dunn: Conleranca with ¢llent, Strateglze re!
demand lstter

Depasition preparsation; Deposition of J.
Micks, Meeting with client

Emails tovfrom Vick re: transcript of
Kirkpatrick

Depositon Exhiblts; Reviss and final lettars
to D. Palmar {x2)

Review Kirkpatrick deposltion transcript,
Draft Second Set of |nterrogatorles anc
Requests for Production of Documaents for
City and Kirkpatrick; Review privilege log
and have discovery sent

Re-draft and final Second Set of Discovery
to Kirkpatrick; Revise and final Second Set
of Disgovery to Telgen; Letter 1o E. O'Hara;
Revise and final privilege log

Emails to/fram T. Cronin, Emait from E.
O'Hara; Email to client

Emails toMrom T. Cronin; Call From E.
O'Hara

Calito E. O'Hara

Prapare Notics of Cepaosition of Overhoft
and Subpoenas 10 Barkiey, Raberts and
Arleth

Calls to client; calls to E, Q'Hare; Review
Discovery Responses; Call to Dr. Dennette
Palmer

Review Discovery Log documants, Email to
E. O'Hara

Arrange court reporter for depositions

Phane call with client; Conference re:
discovery issues

3442

BANNES BANK BUILDING, 111 NORTH FOST, SUTE 300 » SPUKANE, WASHINGTON 98201-0705

Rete

$170.00/hr

$170.00Mr

$60.00/hr

$90.00Mhr

$170.00/r

$80,00/hr

$170.00/hr
§170 00/hr
$170 Q0¢hr

$90.00/hr

$170.00/r

$170.00/Mmr
$90.00Mr

$170.00/hr

Page 18

. Hours

5.60
$935.00

8.30
$1.411.00

0.10
$6.00

0.50
$81.00

2.50
$425.00

0.80
$81.00

1.00
$170.00

0.40
$88.00

0.20
$34.00

0.70
$63.00

1.70
$289.00

1.40
$238.00

0.20
$18.00

1.00
$170.00


http:51.411.00
http:FF.:r.F.AA

Jay Mehring
102712010 - 8G
1012912010 - RAD
147172010 - RAD
117272010 - RAD
11/3/2010 - RAD
11/4/2010 - RAD
11/5/2010 - 8G

- RAD
11/8/2010 - 8G
11/9/2010 - SG
£1415/2010 - RAD

- 5G
1141872010 - SCN
11/17/2010 - BCN

B

DUNNG&BLACK

LAWYERS
A FROFESSIONAL SERVCE CORPORATION

FEDERAL TAX iC 91-1 578281

Cancel depositions {x2), Email o 8.
Oropeza re; available dates

Waork on Depaosition Scheduling
Email toffrom client Deposition preparation

Deposition of B. Roberts, Meeting with
client, Call io client

Meeting with Lisa Mehring, Call to client
Depaosition preparatlon of Overhoff

Draft Subpoena Ducas Teeum to Shannon
Deoniar

Meeting with client; Daposition presaration
and Deposition of Overhoff

Draft and tinal Subpoana Duces Tecum o
M. Leavel, Final Subpoena Duces Tecum to
Shannon Deonier

Draft ang final Subposena to Khris
Thompsen; Draft and finai lstter to E.
O'Hara, Arrange for service of Subpoena

Emasil loffrom E. Qarg; Emails ko 7. Cronin;
Hearing with 7. Cronin; Email to client

Prepare Amended Subpoens

Ravisw Overhoft, Nicks deposgition
transcripts; Conference with R, Dunn; Have
Subpoena Duces Tecumn sarved at Paina
Hamblin: Review racent corraspondance
with defensa counsel: Caelendar Response
ta Defendants Motion for Summary
Judgment

Raview last half Nicks deposition; Raview
Roberts deposition; Mark up Kirkpatrick
deposition for Summary Judgment
Respanee; Conference with R. Dunn re:
Subpoena Duces Tecumn on Paine Hamblln;
Conferance with Marcus Lawson re: contact
with sheriffs department via email and

3443

BANNER BANK BUILDING, | 11NCATH POST, SUITE 200 « SPCKANE, WASHINSTON 992011705

$80.00/hr

$170.001r

$170.00mr

$170.00/hr

$170.00/hr

$170.00thr

$390.00/Mr

$470.00mr

$80.00hr

$80.00Mr

$170 00:he

580 .00/hr

$170 00r

$170 00fr

Page 19

-—Hours

0.30
$27.00

0.70
$118.00

7.20
$1,224.00

8.80
$1,168.00

130
$221.00

6.30
$001.00

0.30
§27.00

4.40
$748.00

0.30
$27.00

0.50
345.00

1.80
$308 Q0

0.20
$18.00

4.20
$714.00

$782.00


http:1,156.00
http:1,224.00

Jay Mehring
11418/2010 - SCN
1111942010 - RAD

- $G
- 8CN
1112012010 - SCN
1442172010 - RAD
- SCN
11/22/2C10 - RAD
- 8G
- SCN
112322010 - RAD

B

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERVIGE CORPORATICN
FEDERAL TAX [0 81 - 578251

telephone; Conference with R. Dunn re:
Lisa Mehring Paine Hamblin attorney file

Review Twegen deposition for Supplemantal
Summary Judgment Response; Telephors
call with client. Calenoaring

Emalls toffrom E. O'Hara; Call toifrom
cllent; Conference re: discovery Issues

Revise and final Jury Dernand; Prspare for
fiing

Prepare Suppiemental Response to
Summary Judgm.ent; Conferance with R.
Dunn: Telephone call with client; Review
Mehring emails; Review deposition
transcripts for Supplemantal Response
Summary Judgment

Prapare Supplementz] Rasponse to
Summary Jucgment; Review deposition
transcripts for Supplemental Response
Summary Juggment

Daposition preparation

Prepare Supplemental Response t¢
Summary Judgment; Prepare for Thompson
depasition; Conference with R. Dunn

Deposltion preparatio; Meeting with cllent;
Deposition of K. Thompson

Telephoas call with Court

Prepare for Thompson deposiion; Pull
axhibits; Volcemal' for JA Ashley Kelley;
Conference with R. Dunn; Review case
schedule oroer and rule re; jury demand,
Scheduling with ccurt and cpposing
Summary Judgment Motion, Daposition of
K. Thampson

Call from client; Confersnca re: brief issues

3444

BANNER 84N BUILOING. 111 NORTH 20T, SATE 303 « SPOKANE, WASHINGTON €8201-0708

$170.00i0r

$170.00/r

$80.00mr

$170.00Mmr

3170.00Mr

$170.00mr

$170.00Mm¢

$170.00/hr

$80.00¢hr

$170.00/hr

$170.00/he

Page 20

——tiours

280
$478 00

1.20
$204.00

0.20
§18.00

220
$374.00

2.50
$425.00

320
$544.00

3.50
$595.00
820
$1,384.00

0.10
$8.00

8.80
$1,166.00

1.00
$170.00


http:1.156.00
http:1,394.00
http:tI.CRT.oj

Jay Mehring
11/2%32010 - SCN
11/24/2010 - RAD

- SCN
11/27/2016 - SCN
11/28/2010 - SCN
11/2072010 - SCN

- 8G
11/3072010 - RAD

- SCN
12/112010 - SCN
12/2/2C10 - RAD

- SCN
1273/2010 - SG

B

DUNNG&BLACK

W g e o b 9 Y

LAWYERS
A PROFESSIONAL SERVICE CORPORETION

FEDERAL “AX O 811378231

Telephons call with Ellen re: Summary
Judgment, Emalii count re: scheduling
Surmmary Judgment; Email from cllent
“most dangerous”; Review racent discovery

Call to L. Mehring; Call to client; Conferenca
re; pleading Issues

Review Discovery Responses; Conference
with R. Dunn: Telephone call with Jay

Outling; Draft; Edit Supplermnental Summary
Judgment Response

Drak Suppiementa: Response o
Defendants Summary Judgment
Memarandum

Edit Supplerrental Respense tc Detendants
Motion for Sumrmary Judgmant; Draft
Declaration; Puli exhibits, Clte to discovary,
Raview case law; Telephona call with Ellen
g‘l-gara; Email with Ellen; Confaranca with

. unn

Revisa Declaration of R. Dunn; Assemble
exhibits, Prepare Supfsrementa} Response
and Declarat:on for flling

Call trom cilent; Confererce re: pleading
and Hearing tssues

Review documents from Paine Hamblen,
Telophone call with Jay;, Conference with R.
Dunn

Telephone call with J. Snover re:
transcribing lapes; Confarence with R, Dunn

Call fram clieat; Call to L. Mehring; Final
Response Brief

Conference with R. Dunn: Review recent
appeliats case; Start oullining Summary
Judgment argumer!, Review Ailchison “the
rights of law enforcament officers” and cited
case law

Draft Tral Management Joint Repart,
Exhibit List, Witrass List and ER 804

3445

BAMNER BANS BUILDING, 171 NORTHPOST. SUJITE 200 « SPOKANE, WASHINGTON 98201-0705

$170.000w

$170.00thr

3170.00/tw

$170.00/v

5170 00/hr

$170.00/hr

$9C 00Ny

$170.00f0r

%$170.00/r

$170.00Mmr

$170.00/Mr

S$17Q.20Mmr

$80.00/hr

Page 21

Hours

2.20
$374.00

1.40
$187.00

270
$458.00

3.50
$685.C0

200
$340.00

5§50
$835.00



Jay Mehring
121312010 - SCN
12/6/2010 - SCN
121772010 - RAD

- SCN
12/8/2010 - RAD
- SG

SCN

12/912010 - SCN
- RAD
12/10/2010 - SCN
12/14/2010 - BCN
12/27/2010 - RAD
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DUNNG&BLACK

LAWYERS
A PROFFESIONAL SERVINE CORPORATION

FEDERAL ThX 0 B1- 578231

Conference with R. Dunn; Review racent
appeliate case, Start culining Sumimary
Judgrment argument; Review Alichison 'the
rights of law enforcemaert officers” and cited
case law

Outlining Summary Judgrment argument.
Review Aitchison “the rights of tlaw
enforcement officers” and cited case law

Call fram client; Conference re; Hearing
issues

Outline Summary Judgment Argument,
Raview Kirkpalrick transcript in-service
2007, Cutline chapter 4 Alichison book;
Create yrmeline of events for Summeary
Judgment Argurnent; Confererice with R,
Dunn; Outline Defendants Summary
Judgment

Hearing preparaton, Emafis from/io Court
Revise anc final Errata, Prepare for filing

Qutlining Summary Judgment Argument;
Conference with R Dunn; Emal' frcm Court
rescheduling {x2}. Telephana call with Jay,
Forward emails 1o client

Review CR 35; Emall to/from client, Review
recent discovery, Conferenae with N,
Kovarik

Emails from client

Conference with R. Dunn; Review racant
discovery; Stalagize

Emall from/to client

Review psychological report, Emails to/ffrom

the Clty; Conferanca regarding discovery
issues

3446

BANNER BANK BURDING, 101 NORTH POST. SUITE 300 » SPOKANE, WASHINGTON 29201-0705

5170.00/hr

$170.02hr

$170 00/hr

§170.00/0r

S170.00/hr

$80.000r

$47C.00Nr

$170.00¢hr

5170.00/hr

$170.00/

$170.00Mr

$170.00vhr

Page 22

SISO < .1 ;

240
$408.00

280
$442 00

0.8C
$136.0C

58C
$935.0C

1.00
$170.00

0.30
$27 00

3.50
$585.00

1.50
$265.00

0.30
$61.00

0.50
$65.00

0.20
$34.00

0.70
$119.00
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BANNEN BANK BULDING, 111 NORTIH POST, SUITE 300 » SPCKAKE, WASHINGTON 292G 1.0705
FEDERAL TAX 10 B1-1578231 Rate Hours
12/2772070 -« SCN Emall from client: Email Ellen re; CR 35 3170.00/hr 1.80
defense exam (xZ}, Review physician's $272.00
report, Email repart to clisnt {x2}),
Conference with R. Dunn
12/2872010 - SCN Emall from cilent, Telephone call with client; $170.00/tr 1.80
Email Erin (x2), Raview physiclans raport, $306.00
Conference with R, Dunn
For professional services rendered £08.50 $99,350.00
Additional Charges .
Qiv/Price
1/4/2010 - Serwvice of Process Fee-Aasoclated Massenger Service. inc. 1
45.00 45,00
17812010 - Photocopy Charge(s) 821
0.20 124.20
1/12/2010 - Photocopy Charge(s) 4
0.20 0.80
113/2010 - Postage Charge(s) 1
1.08 1.08
141542010 - Photocopy Charge(s) 21
0.20 a4.20
2/81201G - Westlaw-Legal Rasearch 1
101 41 101.41
211072010 - Photocopy Charge(s) 318
0.20 63.80
- Westlaw-Legal Research.. 1
70.00 70.00
211172010 - Postage Charge(s 1
ge gels) 573 573
32/2010 - Westlow-Legal Research 1
11.29 11.28
3/1072010 - Photocopy Charge 2
i 9e(®) 2.20 ¢.40
3/11/72010¢ - Postage Charge(s 1
o9 rge(s} 1.32 1.32

3447


http:599,350.00

B

DUNN&BLACK
, LAWYERS
Jay Mehring 4 PROFESSIONAL SERVICE CORPORATION Pege 24
BANNER BANK BUILDING, 117 NORTHPCST, SUITE 300 » SPOKANE, WASHINGTON 982010705

FECERAL TAX ID ¢1-157823" Qtv/Prige .. Amoynt

4/8/2010 - Photocopy Charge(s) 7
y e 0.20 1.40

4/9/2010 - Photocopy Charge(s) 15
0.20 300

4{13/2010 - Postage Charge(s) 1
2.98 2.88

5/10/2010 - Photocopy Charge(s) 84
v 0.20 16.20

6/8/2010 - Photocopy Charge(s)} 383
0.20 72.80

- Photocopy Charge(s) 2
0.20 0.40

- Postags Charge(s) 1
8.48 8.48

- Phatocopy Charge(s) 32
0.20 B.AO

7812010 - Long Distance Charge(s) 1
082 a.82

7/1272010 - Photocopy Charge(s) 108
0.20 21.80

711312010 - Photocopy Charge(s) 15
2.20 3.00

711412000 - Postage Charge(s) 1
1.49 1.48

8/12/2010 - Woestlaw-Legal Research 1
B1.84 ¢1.64

- Long Distance Charge(s) 1
0.36 0.26

- Photocopy Charge(s) 1,038
y charast g.20 207 20

- Photocopy Charge(s 2
Y gels) 0.20 .40

8/13/2010 - Postage Charge(s 1
ge rae(s) 8.04 504

3448



DUNN&BLACK
LAWYERS
Jay Mehring A PAROFESSIONAL SERVICE CORPORATION
BANNER SAKK BULDING, 111 NDRTH PCST SUTE 300 « SPOKANE, WASHINGTON $3201-0705
FEDERAL TAX ID 91-157820 1 Qiv/Price

/212010 - Waestiaw-Lagal Research |
148,72
8/9/2010 - Lang Distance Charge(s) 5 ?;
- Photocopy Chargels 3,160
p rgels) 2.20
81072010 - Photocopy Charge(s) aagg
107142010 - Westiaw-Legal Research 1
48.21
10/4/2010 - Deposition Expanse-Snover Realtime Reporing oas 4;
104112010 - Photocopy Charge{s) Oigg
- Photo Charge(s 1,878
COpY ge(s) 0.20
10/12/2010 - Long Distence Charge(s) ” 5!15
- Deposition Expense - Snover Rezaltime Reportin 1
P P ¢ 983.48
1001302010 - Postage Charge(s i
¢ rets) 12.87
10727/2010 - Service of Process Fee-Easterr Washington Attorney Services 40 0:1
1114/2010 - Westlaw-Legal Ressarch 1
134.35
- Deposttion Expensa-Snover Realtime Reportin 1
epa pe p 9 568,25
117212010 - Fax Chorge{s) 8
1.00
- Phatocapy Charge(s) !
Py oe Q.20
11/4i2010 - Photocapy Charge(s) 875

B

0.20

3449

Page 28
Y.\ 1411113

145.72
1.78
833.80
77.80
48 21
948.45
3380
398.80
258
983.45
12.87
40.00
134,35
868.25
8.00
0.20

175.00
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Jay Mehring 4 PROFESSIONAL SEFVICE CORFORATION 2
3ANNER BANK 3UILDING. |1° NORTH AO5T, SLI"E 300 « SPOKANE. WASHINGTON 93201 6705

FEDERAL TAX 12 91-1528231 QtyPrice __Amount

11/4/12010 - Professional Services Rendered-Mullin, Cronin. Casey & Blair, PS 1
888.28 888 25

11/7/2010 - Long Distance Charge(s 1
9 o) 0.3 0.31

1411142010 - Photocopy Charge(s)-Sodemann Document Services 1
136.24 138.24

- Deposition Expanse-Snover Raaltime Reportin 1
P ¢ 838.3C 838.30

1112/2010 - Deposition Expense-Snovar Realtime Report! 1
P poring 824.90 824,60

- Deposition Expense-Snover Raaltime Raporting 1
588.10 588.10

1141672010 - Hearing Transcript - Mark Sanchez 1
35.00 35.00

117182010 - Service of Process Fee-Eastern Washington Aftorney Services 1
40.00 40.00

11/19/2010 - Jury Demand Fee - Spokane County Superior Court 1
i g fy Super 250.00 25000

12/1/2010 - Westtaw-Legal Research 1
78.36 79.36

12/6/2040 - Deposition Expense-Snover Rsaitime Reparting 1
700.00 700.00

12/912010 - Photocopy Chargel(s 1,485
oy raels) 0.20 293.00

12/10:2010 - Photocopy Charge(s 24
PY el 0.20 4 80

12/13/2010 - Postage Charge(s) 1
ge A 2.37 237

12116/2010 - Deposition Expense-Snover Realtime Raportin 1
pe pe P ¢ 858.45 B58.45
Total costs $10,888.93
For professional services rendered 508.80 @ $110,2368.83

3450


http:10,888.93
http:LAWVE.RS

MEMIING V. CTTY OF SPORANE, et at

Leve

a1 hhing Aoustresent
Totul Seprepated 25% / 50% $39,401 0
I ROMAT A DUNN {snmay) SUSAN & NEISON {attorney] KEVIN W. ROBENTS {attomey| SHELLE SARRET |pacabngel}

DATE HOURS WATE AMT BILLED DATF HOURS  RATE AMT Bi14 £D bate HOLRS RATE AMT BILLED DATE HOLRS  RATE AN BILED
g1 28]  $400.00 $320.00 10472011 06| siss.co $113.00 I w1l 1] sz_m.ml 5250.00 32011 9.2 $85.00 $39.00
i 16{ s40p.00]  $1,043.00 /713011 24| Sieste $529.00 rom $250.00 %/2011 [0 $95.00 $42.50
e (Y] HOCO0|  $2.320.00 /501 27| sasa0 531450 5% ADIUSTMENT $125.50 &fa1 8.7 $85.00 $19.00

13201 X} S40D.00 S:63.00 112602071 37| siss.co $584 50 B0t (1.4 $95.00 5300

131400 43 Ss0000] S172000 251 45| s15.00 583250 S{23/2011 05 595.00 54750
F Ty 5.8 $40000] 5232000 1f2852071 49] $185.00 590650 5/6/2011 2.2 595,00 $§5.50
Hapny 59 400001 S1360.00 1£30/203) 3] gissoo]  sSaLap TOTAL $25650
232831 3 $500.001  $3.20000 1431521 &l gaesopl  31:1000 I TIME BEFORE 2/4/31 $19.00
4452021 8.5 $400.00 $200.00 uzu 48] 18500 SEAB.O0 7IMF AFTER 2/4/11 §237.50
AN £.8 $400.00 $320.00 e 53] 518590 D33 % ADHUSTMENT TIME SEFONE 1/4, ss.s50

4252011 0.7 $400.00 $280.00 2f3{2031 65 us00| 51250 255 ADIUSTMENT TIME AFTER 22471 459,34
B/6/20%1 25 540000  $3.040.00 3/8/2m3 46] S18500 $8%1 00 TOTAL SEGREGATED AMOUAIT $62.98
B/Ri2021 26 $400.00]  51,080.00 2/9/11 1]  suas.o0 S385.00
Busat1 2% ssonoo]  $182000 2/1402013 06! 518500 511100

TOTAL $12,240.00 2/15/2011 3.8] sues.00 $703.00
ME BEFDRE 2/4711 $13,440.00 3312080 eh6] S18500 §111.00 MALIREEN ODX-O'BRIEN [parategal}

TIME AFTER /4711 54,800 60 Balzat 38| Sassat $201.00 DATE HOURS  RATE ANST WILED

505 ADIUSTMENT T'ME BEFORE 2/4/11 56,720.00 a5tz Lx| $wesoel  $107300) a2 | 0.2} $95.00 $19.00

25% RDJUSTMENT T'ME AFTER 2/4/11 $5,.200.50 4 2/201 & sams.oc § S0

TOTAL SEGREGATID AMICXINT $/82m.00 afprzmiil 7] swson|  $370.00 TOTAL $19.00

41172012 L3l sumnae $9651.50 505 ADJUSTRMENT $950
afzafn 35 simsoo]  S1pM750
250015 56] SuAS00)  Sioda.00
tabibies’ | _sAanatl 93] 4185001 $1702.00
Sfafsmis 46] S1ZS.00 $851.00
/232013 16] Sies00 $196.00
| 5/30/2005 S| Saanon 9240
g | 577014 15) 58500 $277.50
sA3fIM 62 fissoc|  31,147.00

m Mz 53] $38n03]| $112850

8182011 62 $wsool siieroo
87221011 33] $2A500 $552.00
B/3/1018 74| s18500]  43,369.00
8£38/2011 58] 5135000 %1288.00
EFI5/301 53 s1ss0e] Srommo
afa0/2u13 58] Simunc 431 073.00
87312013 a8 $a85.08] $15385p
9/3/2011 27} $a85.00 $190.50
Sf4£2011 82 s1sso0| §L14700
BI/N1Y Bl $igsonl 5148000
Seizot 861 Sisoe|  SiSenoo
Syaf2oma 5.9 $38500] 5408050
/942031 a?] susm| sLamaa
TOTAL $17,148.00
I TIME BEFORE 2/4/1° $5,214.00
1ME AFTER 204711 $1% 934 00
S0% ADJUSTMENT TIME SEYORE 2/ $4,107.00
Trom amusTomNT T RFTER 24y 57733501

TOTAL SEGREGATED AMQUNT §11,340.50


http:511,340.50
http:1.200.00
http:S(,,720.oo
http:U.t40.QO
http:SUlIl.oo
http:1,040.00
http:1.040.00
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http:S~,200.oo
http:RJ:IO.oo
http:S.U.1C.OO
http:Jl:.3;zg.OO
http:S-l,l)IIQ.oo
http:m)lEi1.B8

Involce submitted to:

Jay Mahring
PO Box 48663

Spokane, WA 80228

November 28, 2011
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A PROFESSICNAL SERVICE CORPORATION

FEDERAL, TAX 1D 811678231

in Refarence To: Anne Kirkpalrick and CHy of Spokane

Profasgsional Services

17472011 - RAD
SCN

- MCO

1162011 - RAD

« SCN

172011 - RAD

SCN

141272011 - SCN

Phone call to client, Conferance re. hearing
issues

Text from ¢lent; telaphone cal witn client;
Conference with R. Dunn; Email frem count

Confarence with R. Dunn re; Summary
Judgment Hearing; Conference with Shellis
re: same; Conferance with R, Dunn re; same
Hearing preparaticn

Have Presesvation Deposition Notice
drafted; Conferance with R. Duan

Draft Notice of Video Deposition

Meeting with ctient; Hearing preparation; To
Court tor Hearng.

Prepare for Hearing; Conference with R,
Dunn; Shepardize case |aw, Corfarence
with client, Hearing

Have hearing re-scheduled

EXHIBIT

3452

BANNER BANK BUILDING, 113 NOHTH POST, SUTE 500 » SPONANE, WASHINGTON p0201-0708

Rate Hours
5170.00/Mr 0.80
5136.00

$17C.00Mmr 0.60
$102.00

$85.00Mr 0.20

‘ $19.00
$170.00/Mr 260
$442.00

$170.00/hr 0.40
$68.00

$95.00/hr 0.30
$28.50

$170.00Mr 580
$988.00

§170.00/hr 3.40
, $578.00
$170.00/he 0.20
$34.00



Jay Mehring
111872011 - BCN
112112011 - RAD

- 83

- SCN
112212041 - SCN
1/24/2011 - SCN
- RAD
1/25/20%1 - SCN
- RAD
1/26/2011 - SCN
12742011 - SCN
RAD

1/28/2011 - SCHN

B

DUNNG&BLACK
LAWYERS )
A PROFESSIONAL SERVICE CORPORATION

FEDERAL TAX D B1-1578231

Telephone call with Jey, Confersnce with R.
Durn

Conference re: FFD Exam; Plsadings re:
objaction to FFD Exam

Revise ang final motion for Protecive
Order, Memorandum and Note for Hearing;
Prapsare for flling

Telephons call fram Jay, Conference with
R. Dunn; Draft Memorandum for Protective
Order; Draft Motion, Draft Note, Draft jster
to Cronin; Review proceduras re: fitnass for
duty, Mest with dlient, Telephane call with
Wuthrich; Left voicemall for Vick

Emais from/o Defendanis, Emalls fromito
Cronin; Te'ephone cal with R, Dunn

Email fram R, Bunn to Cronin; Outline
argument; Pull suppornting documents;
Research case law on fitness for duty
exams; Telephone call with Mahring (x2},
Conference with R, Dunn; Emai to/from
Cronin/O'+ara/R. Dunn: Emall Jay

Emails toffrom cliant; Emalls toffrom Tim
Cronin; Emails to/ffrom Ellen Ogra

Telephone call with Jay, Telephone call with
Ernie; Confersnce with R. Dunn: Forwerd
emails to Jay Emai from Jay, Conference
with R. Dunn, Addrass [udges concems

Emaills to/from Tim Cronin; Emails tofrom
Police Quid

Email say (x2); Dralt Angwars to O'Connor's
Summary Judgrmart Concerns, Draft autline
to counter Defendants Introduction; Email
from Cronin re; FFDE

Meet with Jay, Research/draft Resporses to
Judge O'Connors Questons, Raview Tim
Cronin's Order

Review Order from Tim Cronin

Corference vilh R, Dunn; Research Jludge

O'Cannot's issues; Research legisiative
history of mandatary reporiing, Review

3453

BANNER BANS BULDNG, 1! NOR™H POGT, SUTE 300 « SPO<ANE, WARBHINGTCN 00200705
Rate ____ Hours

$170.00/h

$170.000r

§85,00/hr

$170.00/r

5170.00/hr

$170.004w

$170.00/r

§17C.00¢hr

$170.00/hr

5170.0CHhr

$170.00mhr

$170.00Mr

$170.00/r

Page 2

040
$68.00

0.80
$136.00

1.00
$08.00

3.0
$663.00

0.9¢
$163.00

3.80
$612.00

1.30
$221.00

1.70
$288.00

1.00
$170.00

3.70
$628 0Q

450
3765.00



Jay Mahring
1:30/2011 - RAD
- SCN
113122011 - RAD
- 8CN
2112014 - RAD
- 8CN
2/2/2011 - RAD
- SCN
2/3r2C011 - KWR
- RAD
- SCN

8G
2142011 - SCN

B

DUNNG&BLACK

LAWYERS
£ PROFESZONAL BERVIZE CORBORATION

FLEDERSL TAX D 31-1 578251

developmant of law enforcement policles ra.
dv with emrployees

Review emails from 7, Cronin; Haering
preparation

Research Judge O'Connor's issLes: Review
development of law enfercement pelicies re:
dv with employees, Draft hearing oulline to
address O'Connor's issues

Hearing preparation

Confarence with K, Durn; Research Judga
O'Connor's issueg; Review develapment of
law enforcement. polizies ra: dv with
employeas; Oraft hearing outiine to address
O'Connor's ‘ssues; Raview case |aw re:
wrongful withholding; Review Kirkpatrick
testimony. File management

Hearlng preparation
Coalerence with R, Ourn; Outline
deposition lestmony, Print suppismertal

casss; Strategize for Hearing

Hearing praparation; Confergnce regarding
Hearng

Outline Roberts anc Nicks Deposition
Testimony, Conference with R. Dunn; {ndex
Exhibits; Outlina Tergan; Volcemail from
Jay; Email from/to Jay; Prepare for Hearing
Summary Judgment Hearing

Mearing preparaion; Corference regarding
Hearing, Meeting with client; To Court fo-
Hearing

Prepare for Hearing, Meet with cllent;
Conference with R. Dunn; Hearng
Order Transcript from 2/3 Hearing

Strategize re: nexi step; File management

3454

BANNZH SANK BUILDING, 111 NOSTK POST SUITE 300 » SPOKANE WASHNGTON 98205-0705

Rate

$170.00/

$170.00hr

$170.004n1

$170.00chr

$770.00hr

$47C 00/hr

$170.00hr

$170.00vhe

5250 QQrhr

$170.00¢r

$170.00hr

396 Qlvhr

$47000/Mr

Page 3

Q.40
$68.00

300
$510.00

430
$731.00

6.0¢
$1.020.00

5.80
$586.00

4,80
$816.00
580
$1,003.00

5.30
$801.00

1.¢00
$250.00

8.00
$1,360.00
6.50
$1,108.60

0.20
$19.00

1.00
$170.00


http:S1,003.00

Jay Mehring
2/812011 - SCN
2/812011 - SCN

- 8G
2/14/2011 - 8CN
2{1572011 - SCN

- 8G
2/16/2011 - SCN
21772011 - SCGN
2/22/2011 - SCN
2/24/2011 - RAD

- SCN
2/25/2011 - BCN

DB

DUNNG&BLACK

LAWYERS
A PACFESSIONAL SERVICE CORPORATION

FERERAL TAX 0 5~ -157023

Draft Proposed Crder; Review hearing
notes, Conference with R. Dunn; Research
damages

Conferance with R, Dunn: Fnaliza
Proposad Order; Emall Proposed Qrder to
O'Hara; File management

Revise anc final Order o Motion for
Summary Judgment

Conference w.th R. Dunn; Telephone call
with Jay, Emall toffrom O'Hara re FProposed
Qrder

Email from/to Elien; Raview Defendants
Proposed Order; Conferance with R, Dunn;
Email re: transcript and sshaduling;
Telephona call with Jay; Research
Discovary Master/FFDE issue; Ressarch
criminal testimony issue

Ematil to count reporter re; transcript

Research ER 804(1}(b) re; Lisa Trial
Testimony

Emall from#to Cranin

Telephone call with client; Review
Protactive Order: Telaghone call with Je*f
Holy; Email deposition transcripts

Ernaifs to T, Cronin: Emalle from the City
Attarney re: IME; Confarence re; hearing
with Cronin

Email fromio Jay re: FDE; Review
Temporary Protective Order, Dralt/send
emall fo Ellen (x2}

Ematl} from Erin Jacobson; Review notes;
Respond to small; Foward to Jay,
Note/Schadule Motlon with Cronin; Emas
from £rin; Review Chiaf's PowarPolnt on
FFDE, Resoarch psychological tests used in
FFDE, Review Dr. Green's findings:
Draft/send response email to Erin;
Telephang call with Deanetle Paimar; Try tg
acate Dr. Sowers e, FFDE; Telephone call
with Jay {x3); Emait from Erinicraft

3455

BANNER ANK BULITNG, 111 ROITH POST, SUTE 300 » SPOKANE, WASHNGETON 362010705

£170.00Mr

3170.00/Mr

$95.00/mr

3170.00Mr

$170.00/0

$85.00/hr

§170.00/h¢

$170.00/hr

$170.00/hr

$170.00hr

170 00Ny

$170.00Mr

Page 4

QLTS

4.80
$782.00

1.00
$170.00

0 50
§47.50
0.60
$102.0Q

.80
S64E 00

0.10
§8.50

3.80
$596.00

020
$34.00

0.60
$102.00

1.00
$170.00

1.60
$272.00

520
$1,054.00



Jay Mehring
212612011 - SCN
212712014 - 3CN

- 8SCN
2/28/2011 - 8G
3/1/2011 - SCN

- RAD
J/2/2011 - SCN
3432011 - SCN
3/412011 - SCN
V712011 - SCN

DB

DUNNG&BLACK

LAWYERS
A PHOFESSIONAL BERVIDE CORPORATION

FEDERAL 'TAX 1T 1 - 157823+

respanss; Telephone call from Jay
regarding 1A ihvestigation

Emall romvte R. Dunn; Emall from Jay
Email framvto R, Dunn: Dra#t email o Cronin

Telephone call with Jay, Conference with R,
Dunn; Edit Memarandum for Protective
Order; Final Memorandum/Nole

Reviss and final Amended Memorandum re:
Protective Order, Prepara Amenaed Nots
for Hearlng; Prapara for fillng

Conference with R. Dunn, Telephone call
with Jay; Scan Dafandants’ pleading;
Racelve Notice of Appearance for Rocky T.
and H. Delaney; Emall from court reporter,;
Prapare for Headng; Meet with clent
Telephonic Hearing on Protactive Order;
Email Ellen/Rocky; Forward to Jay;
Talephone call with Cronin and Ellen
O'Hara; Schedue Thursday 10 am Hearing;
Telephone call with Ashley re; hearing
canceled, Review Order Taxt from Jay,
Woicemall from Jay, Telephone call with Jay

Conference 18; Hearing issues with T,
Cronin; Call 1o Court, Hearing with T, Cronin

Conference with R. Dunn; Email rom
Ashlay; Forward emaiis 1o client, Email from
Emie; Review documents from Emle

Emall from client with Formal Notice of A,
Review Notice: Conference with R, Dunn;
Raview conformed copy of Discovary
Master's March 2, 2010 Order

Emall frem Court; Schadule Hearing on
Protective Qrder; Canferance with R. Dune;
Forward email to cliant; Telephone call with
Millary McClura Quild Attorray, Emai with
Miliary McClura

Emall Hitary McClure {x3); Confarence with
R. Dunn; Ressarch FFDE
standards/guidelines; Edit Memorandum for
Protective Order, Call Dr. Miller
561-382-8681 re; siandards; Telephane cail

3456

BANNER BANK BUILDING, 111 NOR™H POST, SUITE 300  SFOKANE, WASHING™ON 99201-07C3

Page 5
Hours
$170.00/Mhr 1.00
$170.00
$170.00Mmr 070
$118.00
$170.00mr 2.00
£340.00
$86.00/Mh0r .80
$57.00
$170.00/Mr 470
$799.00
§170.00/Mr 2.00
$340.00
$170.04/hr 2.50
$425.00
$170.00/hr 0.80
$136.00
$170.00/he 1.80
8272.00
$170.00/hr 8.70
$1.139.00



Jay Mehring
A/8/2011 - SCN
3/82011 - RAD

~ SCN
- 8§G
¥10/2011 - RAD
31162011 - SG
- RAD
- SCN
34172011 - RAD
- BCN
3/2172011 - SCN
- 5G

DB

DUNN&BLACK

LAWYERS
A PROFESSIONAL SERACE CORPCRATION

FEDERAL TAX 1D 91-167823°

with Dr. Milier; Review Dr. Miller's arficle
and IAPC guidelines

Telephone call with client (x2); EditYaraft
Mamorandum for Protective Order; Draft
Declaretion; Attach Exhibits; Conference
with R. Dunn; Case managemant

Final Brief, Conference /e hearing Issues;
Conference re: Gulld |A mattars

Edit R. Cunn Declaration; €dit
Memorandum, Review correspondsnce with
Defense re: FFOE: Conference with R,
Dunn; Dratt Motion to Shonen Time io file
pleadings: Talephone call with Jay

Revise and final Mamorandum and
Declaration of R. Dunn: Prepers for filing

Conferenca re: Gulid |A issues; Conference
re: DME Hearlng

Prepare Supplemental Declaration of 3,
Neison for filing, Revise and final
Declaration of E. Wuthrich

Hearing preparation with Neison

Review pleadings filed, Reviaw email
commurnications; Telephona call with Jay
{x2); Telephone call with Ernig; Emall from
Emile; Draft Supplemensal Declaration; Final
Deciaration; Draft Declaration for Ernie

Tao Court for Hearing, Meating with cfient;
Emails re. hearing iasues

Prapare for Hearing: Conference with R.

Dunn; Telaphone call with client; Meet with

Ernia Wuthrich, Revise Errle's Declaration;

Have Declaration filed; Argue Hearing;

{é‘.cnfamnca with client; Telephone call with
mig

Draft Protective Order: Draft letter 10
McClure; Email Rocky Pratective Order;
Conference with R. Dunn

Edit and final Proposed Order; Edli letter to
McClure and Wuthrich

3457

BANNER BANK BIULDNG, 111 NCHTE POST, SUTE 300 « SPOXANE. WASHING DN 93010706

Page 8

Rats Hours
$170.00/hr 4.60
$782.00

$170.00/Mr 2.00
$340.00

$170.00Mhr 4.00
$680.00

$86.00/hr 0.80
$76.00

§170.00¢hr 0.70
$119.0C

595.00/Mr 0.40
$38.00

$170 .00/ 1.00
$170.00

$170.00/Mr 4.80
$818.00

§170.00hr 1.70
§288.00

$170.00Ms 4.70
$789.00

$170.00Mmr 2.50
: $425.00

$35.00/Mr 0.40
$38.00



Jay Mehring
322011 - SCN
372372011 - SCN
3/24/2011 - SG

- RAD
- SCN
3/25/2011 - SCN
3/28f2011 - SCN
- 86
3/29/2011 - RAD
- 8CN
302011 - SCN
3731/2011 - 30N
4/4/2011 - RAD
- 8BCN

B

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERVIGE CORPORATIGN

FEDERAL TAX D 811578831

Case flle management

Stralagize; Emall Racky/Ellan; Heve
iHearing Noted

Telephone call with Court; Prepare Notice of
Pregentment; Prepare for filing

Emalls re; |A investigation

Have Hearing Note sant, Conferance with
R. Dunn; Emait from/to MeClume (2},
Strategize, Review IA packat; Email fromito
Jay

Emai fromAo Hillary, Conferenoce with R,
Dunn; Email fromito Racky; Telephone call
with Jay, Foliow up on Summary Judgment
Hearing Transcript; Email Jay, Review
Discovery Requests, fer those needing
supplemen:, Oraft letter Yo opposing

Final and have discavary lsther sent
Revise and firal letter {o E. O'Harg

Confarence re: Gulld IA matters; Meeting
with client

Telephene call with cilent; Meet with client;
Conferanca with R, Dunn; Ravise
MeClure/Wuthrich lettar and send to

opposing

Telephone call with tllent; Research recent
decisions on procedural due process
violations; Draft letter to McClure/Wuthrich
re: |A; Conference with R. Dunn

Review Defandant's Notice of Presentment
re; Summary Judggment

Conference re; Summary Judgment Order;
Confarence re: Guild procesding

Dratft letter to McClure/Wuthrich ra:! IA;

Compare Proposeo Crders on Summary
Judgment, Revlew notes fram Sumirnary

3458

BANNERA BANK BUILDING. 171 NOFTH ROBT, SUITE 300 v SPOKANE, WASHWETON 98251703
R

3170.00/mr

$170.00/Mr

$95.00/hr

5170.00/hr

$170.00/hr

§170.00/hr

$170.00/hr

$95.00/r

$170.00/Mr

$17C.00Me

$+170 o0/

$170.00¢hr

$170.00/hr

$170.00/Mr

0.30
$51.00

0.20
$18.00

1.00
$170.00

2,00
$340.00

2.00
$340.00

Q.60
5102.00

€.50
$85.0C

380
$646.00



Jay Mehring
4/412011 - S§G
4/5/2011 - 8CN

- 8G
41612011 - RAD
- SCN

sG

4/7/2011 - SCN
- RAD
4/8/2011 - SCN

DB

DUNNGBLACK

———— 1 5 ——— B e 4

LAWYERS
A PRCFESSIONAL SEFVICE COAPORATION
FECERAL TAX 0811878231

Judgment Holding; Conferance with R.
Dunn, Emall Ellen

Revise and fina. Order on Summary
Judgment; Prepare for fiing

Final letler, Email client; Email from Ashisy

Rewvise and fina! letter to H. McClure/E.
Wuthrich

Emalls from client; Final Memarandum re:
Court Order: Conlerence re: Hearing 1ssues

Conference with R. Dunn; Oral Objeclior to
Proposed Qrder re: Summary Judgment;
Edit Proposed Order; Final Order, Review
Arleth Affidavit, Errall Hitary re: phone call;
Telephone call with Hillary, Email lattsr and
Summary Judgment
pleading/Affidavits/Declarations to Hillary;
Email from Jay, Telephonea ca'l with Jay;
Email from City Attorney; Review Objsction
to Protective Ordar Telephone call with
Ellen and Rocky; Review hand written notes
from hearings; Have Orders prepared for
signature; Prepare for Hearing: Email ¢ity
attorneys

Revise and final Objection ta City's
Proposed Order, Prepare for filing

Prepare for Hearlng; To/from Court;
Hearing; Conlerence with €llen; Canfersnce
with R. Dunr; Yoicermnall from cllent;
Voicemail for client; Telephone call with
client; Strateglze with R, Dunn; Review
Proposed Order frem £ljsn

Conference re: Hearing

Email City Attornay re: Proposed Order (X2);
Email from Cily Attornay (x2};
Draft/research Summary Judgment on dus
process; Yoicamail from Jay rs: public
records request

3459

BANNER BANC BLALDING, 111 NGTTH POST SUITE 300 » SFOKANE, WASHINGTON 992C1-C705
Rate . Hours

$85.00Mr

$170.00hr

$95 00/hr

§170.00nr

$170.000r

$95.00/hr

$172.00/hr

5170.00/hr

§170.00

Page 8

0.20
$18.00

1.00
$170.00

.30
$28.50

0.80
$138.00

5.80
$985.00

0.40
$38.00

4.00
$680 Q0

070
$119.00

200
$340.00


http:L"W'IE.RS

Jay Mehring
4/112011 - SCN
4/12/2011 - SCN
4/13/2011 - SCN
4/14/2011 - SCN
4/15/2011 - 8G

SCN

4/19/2011 - SCN
4/2012011 -« SCN
472112011 - SCN
42212011 - SCN
4/25:2011 - BCN
- RAD
4/27/2011 - SCN
- RAD
47282011 - SCN

DB

DUNNG&BLACK
LawvEeErs
A PROFESSKNAL SEIVICE CORPOPATION
FEDESAL “AX ID Bt-157823+

Conference with R, Dunn; Email from City
Attarney. Review Proposed Order,
Ressarch 14th amandment
claims/precadence

Conference with R, Dunn re- Defardants’

Proposed Order; Review Proposed Crder -

have finaled for signature; Research 14th

:?mendmenl case law; Telephone cali weh
ay

Conferance with R, Dunn; Rewlew due
process cass law

File management

Draft and final letter to client

Executs letter to Mehring
Researchydraft Summary Judgment
Researchidraft Summary Judgment. SR

articie on Kirkpatrick

Draft Summary Judgment; Review articles
on Kirkpatrick

Draft Summary Judgment, Research
Draft Summary Judgment; Research:
Review client emall; Email client;
Conferenca with R. Dunn

Rewview A Investigation Repart; Cenference
re: Amended Compiaint issues

Research; Draft Memorandum Summary
Judgment

Conferance re; cose status lssues
Draft Summary Judgment Mamorandum,
Reviaw police policy manual, Conference

with R, Dunn re: wrongful withholding
wages/idue process claims

3460

BANNER BANK BULDING, 117 NCRT - POST, SUITE 300 » SPOKANE, WAGHINGTON 302012705

Page 8

Hours

$170.00/r 5.30
$901.00

$170.00/hr 5 50
$635.00

$170.00Mr 2.60
$442.00

$170.00Mr 0.30
$51.00

$98.00/Mr 0.20
$19.00

$170.00/hr 0.20
§34.00

$170.00/r 1,40
$238.00

$170.00/M¢ 6.40
$4,088.00

$170.00/e 1.50
$255.00

$170.00hr 4.90
$833.00

$170.00nr 560
$952 60

$170.00Mr 070
$119.00

$170.00Mmr 280
$648.00

$170.00/r 0.50
$85.00

$170.00/r 4.70
$799.00


http:1,088.00

Jay Mehring
4/29/20%1 - SCN
§/3/2011 - 8CN
5472011 - SCN
5/512011 - SCN
5/6/2011 - SCN
5/82611 - SCN

- 8G
5MQ/2014 - SCN
- RAD
5/11/201% - SCN
5/12/2011 - SCN
51672011 - RAD
- SCN
5/17/2011 - RAD

B

DUNN&BLACK

LAWYERS

A PROFESRIONAL SERVICE CORPORATION
BANNER BANK BUILDING, 111 NORTH POST, SUITE 300 » SPOKANE, WASIHING™OK 902010705

FEDERA. TAX 0 B1-157823"

Review clvil service rules; Review CBA;
Oraft Summary Judgment

Draft Summary Judgmeni, research; Email
from Hillary McClure

Review ARP fina| finding re: Mehring
ingsubordination provided by McClute;
Research

Draft Summary Judgment Memorandum

Draft Summary Judgment Memorandum;
Commurications with Wuthrich:;
Communications with Mehring

Draft Summary Judgment Memorandum;
Cemmunications with Wuthrich,
Communications with Mehring; Conferance
re-status of Defendarts Summary
Judgment Crder; Review City charter/civil
service rules: RCWs: gulld confract

Email to Clty Attarney’s offica re: Order
Edit Summary Judgment Mamorendum;
Canference with R Dunn, Verify case cites

Work on Summary Judgment Brief
Voicemail fram cllent

Edit Summag Judgmant; Conferance with
R. Dunn re: Ernla deposition;
Communications with Wuthrich;
Communications from the City, Maat with
client, Review ARP finding: Review
Commaeng Steff finding; Chte fo criminal
holding by Judge Price

Conference re' Summary Judgment Brief
issues

Communications from City Attornay Office

Redraft Summary Judgmert Brief,
Conferenca re: Summary Judgment Motion

3461

Page 10
Rate Hours
$17G.00Mr 440
3748.00
$170.00Mr 3.00
£510.00
3170.00hr 1.40
$238.00
$170.00/r 4,50
§765.00
$170.00/hr 4.20
$714.00
S170.00/Mr 9.20
$1,564.00
$85.00/hr 0.20
$19.00
$170.00Mr 3.50
$585.00
$170.00mr 2.50
$425.00
$170.00/4r Q.20
$34.00
$170.00/Mr 5.80
$852.00
$17Q.00/Mhr 1.00
$170.00
$170.00/hr 0.20
$34.00
$170.00¢/r 260
$442.00


http:1,504.00

Jay Mehring
5/M7120¢1 - SCN
5/18/2011 - SCN

- 8G
5/18/2011 - SCN
- RAD
52002011 - SCN
- 86
5/2212011 - SCN
- RAD
6/23/2011 - SCN
- 586G
5/24r2C41 - SG
- 8SCN
8/25/2011 - SCN
5/26/2011 - SCN

B

DUNNG&BLACK

LAWYERS

A PROFESSIONAL SERVICE CORPCRATION
BANNER BANK BUILDING, +31 NORTH SO8T, SUITE 300 * SPOKARE, WASHNGTON 9020 1-07C5

FEDERAL TAX I 57-757825°

Conferance with R, Dunn

Edit Merorandum for Summary Judgment,
Amend Compiainl; Research
retaliation/nostile work eavironment claims

Revise/edit Memorandum for Summary
Judgmaent

Voicemall from McClure; Correspondence
with McClure, Correspondence with City
attorney, Conference with R, Dunn;
Correspondence with client

Emalls to/from City re: discovery,
Conferenca re: discovery [ssues

Send Depasition Notice to Clty,
Correspondence with cliant,
Correspondence from City

Prepare Notice of Degosition of Erin
Jacobson

City Natice of Cepaosition; Canfarence with
R. Dunn; Correspongence with client;
Correspondence with Clty

Conference re: discovery issues
Correspandence with clisnt;
Correspondence with Clty; Conference with
R. Ounn; Edit Amanded Complalnt
Revisions to Amenged Complaint
Arrange court reporter for depositior,
Review emails re: E. Wuthreh Depositien
Notice

Scheduling deposltions; Correapondance
with McClure; Correspandence with client;
Conterance with R, Dunn

Ccerrespandance with client, Volcarnail from
client; Vaicamail from Cily Attorpey

Cerrespondanc: with client

3462

Rate

5170.00Mmr

§$170.00Mr

$96.00Mmr

$170.00Mmr

§170.00Mmr

§170.30/r

$85.00Mmr

$170.00Mmr

$170.00¢hr

70 00hr

395.00r

$96.00dhs

5170.00Mr

$170 00/hr

$170.00/Nr

Page 1

Hours

Q.40
368.00

4.80
$782.00
1.70
$161.50

1.80
$306.0C

o8o
$102.00

080
$153.00
0.40
$36.00
0.40
$68.00
0.50
$85.00
1.80
$272 00
0.50
34750
0.60
$47.50

0.80
$153.00

0.80
$153.00

.50
$85.00


http:emailsre:E.Wuthr.ch

Jay Menring
5R712011 - SCN
5/30/2011 - SCN
5/31/2011 - SCN
6/4/2011 - SCN
81212011 - 8G

- 8SCN
6/3/2011 - SCN
6/6/201% - SCN
8712011 - SCH

- RAD

- 8G

B

DUNN&BLACK

LAWYERS

A FROFESTIONAL SERYVICE CORPORATION
BANNED BANK BULDING, 111 hOR™H POST, BUITE 300 ¢ GPOKANE, WASH NETDN §0201-0708

FEDERAL “AX 1D 911578231 Rate
Correspondence from City $170.00/h
Review client ects to Amended Complaint $170 0Uhr
Edit Amended Complain, File managemant $170.00Mhr
Draft Declaration of S. Nelson; Draft 5170.20hr
Dectaration J. Mehring; Client

cerresponoence

Telephene call with Cily Attorney's offtce re: $65.00mr

Deposition of client [x2)

Carrespondence from City Attorney; $170.00¢hr
Correspondence from Sondamann

documents; Dralt §. Nelson Declaration;

Caorrespondence with client

Correspondence from City, Edit §170.00/hr
Memorsndum for Summary Judgmaent, Edil

Deciaratior; Draft Motion for Summary

Judgment; Draft Motion to Amend

Complaint, Review Clvil Rules; Have Judge

O'Connor administrator contacted re:

heanng dales

Edit Summary Judgment Memorandum; $170.00/0r
Voicemall from cient, Corespondencs from

Defendants

Confarencs with R. ODunn; Draft letter to $170.00/r

Defendants; Correspondance with client;
Review comrespondence with Dr, Palmar;
Review Sodemann file re: Dr, Palmer;
Review medical authorizations provided o
Defendants; Create imeiine of events. Final
letter: Corrgspondence with Paimer,
Research per se violations;
Corragpondenca/Notice of Appearancs from
Beth Kennsr, Research opposing counssl;
Edit Summary Judgmeant Memorandum

Letter from City, Emails toffrom City; $170.00/hr

Conference re: discovery issues

£dit, revise and final lefter to € O'Hara $65.00/hr

3463

Page 12

—Hours

0.40
$68.00

0.80
$85.00

150
325500

170
32808.0C
0.20
$18.00

2.10
§357.00

280
$442.00

2.40
$408.00

580
$83500

0.60
$102.00

0.30
$28.50



Jay Mehring

8/8/2011

6/8/2011

6/10/2011

61132011

¥

KWR

RAD

SCN

RAD

SCN

SG

RAD

SCN

sG

SCN

§G

B

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERACE CORFORATICN

FEDERAL TAX [} 91875231

Revise amail. Confarenca with 8. Nelson re:
trial strategy/discovery issues

Canlerence re: discovery lssues

Research par se due process vid'ations;
Correspondance with O'Hara;
Correspondence with Bath Kennar - Summit
Law Group; Conference with R. Dunn;
Canfarence with K. Robarts; Draft
MationMemarandum fo Comipel

Caonference ra: discovery issues

Carrespondence with City Attomay;
Canferenca with R. Dunry;, Draft letter to
Paimer; Research cause of action for
witness tampering

Edit, revise and final lstter to & O'Hara
Emails to/from City Altorney

Comrespondenca with City Attomey;
Correspondence from Dr. Paimer;
Conferenca with Beth Kennar;
Comespondence with clisnt, Draft
Supplemental Discovery Responses; Meet
with client; Review Notice of Unavailability
of Delense Counseal; Finalize Supplemantal
Discovery; Review recent 8th Circult
Holding on 1883 actions

Revigions 1o Supplamental Discovary
Responses; Meet with client; Notarize
Discovery Responses

Conference with R, Dunn; Comespondance
with O'Hara: Finakze Summary Judgment
Memoranduim'Motion/Declaration; Finalize
Armended
ComplaintMemorandum/Motion/Daclaration;
Exhibits; Corraspondence with Dr. Paimer

Edit, revise and final Motion for Summary
Judgment, Motion to Amend Gomplaint,
Declarations of 8. Nelson, Merncranduma;
Prapare Note for Hearing: Prepars for filing

3464

BANNER BANK BLALDING, <11 NOH"H POST, SUITE 300 » BPOKANE, WASKINGTON 00201-0105

Rate

$250.00fhr

$170.00Mr

§170.30r

$170.00/0r

$170.00hr

$95.00¢hr

£470.00/hr

$170.00¢/hr

$85.00/r

$170.00Mmr

$96.00/hr

Fage 13

e HOUCS

1.00
$250.00

Q.80
$136.00

5.10
$667.00

0.80
$153.00

2860
$442.00

0.20
$18.00

0.60
$102.00

4.90
$833.00

0.30
$28.50

6.20
$1,054.00

2.40
$228.00


http:51,054.0J
http:S2!iO.OO

Jay Mehring

6/14/201t - RAD

- 8CN

811572011 -

6/16/2011 -

’

&/17:201

6/20/2011

T

6/21/2011 -

8G

SCN

RAD

SCN

SCN

SCN

RAD

- SCN

B

DUNNG&BLACK

T lAwyYERs

. A PROFESSIONAL SERICE CORPORATION
BARMER BAsdt BUILDING. 117 NORTH FOST, SUME 33C « SPCKANE, WASHINGTON 992010706
FEDESAL TAX 10 9° 1578231 Rate

Mesting with client; Conference re: $170.30/Mr
discovery and Summary Judgmaent [ssues

Conference with R, Dunn; Cormespondeace $170.00mr
with O'Hara; Comrespondenca with Dr.
Paimaer's attorney; Correspondence with
client, Review newly produced discovery,
Correspondence with McClure (x2); Meet
with cllent; Revise Authorization for Relesase
to Dr. Palmer; Drafl lstter to O'Hara, Have
release hand delivered; Corraspandence
with Kennar; Calendaring: Correspandence
with Dr. Palmer, Re-note Enin Jacobeon
Deposition; Review notes

Edit, revise and final latter to E. O'Hara $95.00/hr
Correspondencs from City; Review $170.00/nr
discovery

Canference re: Discovery |ssues $170.00/hr
Correapondence with Kennar, Review £170.00/hr

plaadings; Correspondence with client;
Conference witr R. Dunhn

Comespondence with Or. Paimer; $170.00/he
Calendaring of hearings/pleadings;

Discovery

Corraspondence with clisnt; §170.C0/hr

Correspondence with Dr. Paimer; Review
Defendants pleadings; Draft Qbjection to
Motion for FFDE; Confer with R. Duan

Revise and final Response to Motion for $65.00/nr
FFOE; Draft Amended Rebuttal Witness

Disclosure

Redrait Responge Brief, Conference re: $170.00thr
Brief issuas

Dratt/edit Objection to FFDE, Draft/edit S. §170.00Mr

Neison Declaration; Draft/edlt J. Mahring
Declaration, Docurnant review - Discovery;
Correspondence with Court;
Cotraspondence with O'Hara;
Correspondence with client;
Correspondence with Jennifer Underwaood -
Dr. Palmer's attorney

3465

Page 14

. Hours

.10
3187.00

8.40
$1.088.00

020
$19.00

1.20
$204.00

0.80
§136.00

4,20
§714.00

4.80
$516.00

6.80
$1,156.00

1.20
$114.00

2.00
$340.00

7.40
$1.258.00


http:51.156.00
http:1,088.00

B

DUNNG&BLACK

LAWYERS
A PROFEBSIGIKAL SERMACE CORPORATICN

BANNER BANK BULDNG, 111 NORTH POST. SUITE 300 » SPORANE, WASKINGTON DRE01-07386
R

Jay Mehring
622011 - WDM
- RAD
- 8CN

- LR
6/23/2011 - SCN
RAD

812412011 - 8P
6/26/2011 - SCN
612712011 - WDM
- SCN
672812011 - SCN

FEDERAL "AX £ 9115782

Conference witr S. Nelson re: Maotion for
Leave to Amend issues

Redraft Response Brief, Conference re;
piaading issuss; Emal's to/from City Aftomey

- Edit Memorandum Summary

Judgment/Errata; Hava courtesy capies
pulled for Judge O'Connar; Edit letter to
Court. Review Discovery, Correspondence
with O'Hara; Meet with cllent; Finallze
Objection/Oeclarations in Support Of

Confersnce with S, Nelson; Revise/final
Errata of Memorancum in Support of Motion
for Summary Judgment; File/aerve same,
Draft letter to Judge O'Connor regarding
changes and judicial coples

Correspondence with City Atiomey;
Correspondence with Court;
Correspondence with client; Voicemall from
client; Corraspordence with Dr. Paimers
altorney; Canfarence with R. Dunn

Emails from/to E. OHara re: discovery;
Conference re: discovery isauss

E-mail to B. Kennar; E-mai 1o cliant

Correspondence with Cty Attorney;
Cuorrespondence with Court

Confarence wih 8§, Neison ¢e: Matlon to
AmendiSummary Judgment issues

Correspondsnce with City Attorney;
Correspondence with Court,
Correspondence with client; Review client
PAR; Strategize; Review City's pleadings;
Review pleadings filed on Friday, Draft
Discovery, Emall to City Attorney

Correspondences with City Attorney,
Confarence with R. Dunn; Correspondence
with Cronin’s office; Correspondence with
Court; Draft Supplemental Notes re: Mollon
for Summary Judgment and Motion to
Amend; Correspondance with Dr. Pelmer's
attorney, Depesltion praparation with lient;

3466

$200.00/mr

$170.00Mmr

$170.00/nr

$85.00/hr

$170.00Mr

$170.00/0r

585 Qodhre

$170.00¢r

$200.00Mmr

£170.00/Mr

§170.00¢hr

Pege 10

ﬁougg

0.3C
$80.00

2.00
$340.00

4.20
$714.00

0.50
$47.50

2.30
$381.00

100
$170,00

Q.10
$6.50

0.30
$561.00

0.40
$80.00

§.00
$850.00

22

51 |27


http:1,215.00

Jay Mehring

6/28/2011 -~ RAD
- LR
8/29/2011 - SCN
- RAD
83072011 - SCN
8G

M1120%1 - KP
- RAD

- SCN

B

DUNN&BLACK

LAWYERS

A PROFESSIDNAL SERVICE CORPOPATION
BANNER BANK BUILDING, |11 NORTH POST. SUTE 300 » SPOKANE, WASHING TON 36201-0708

FEDERAL TAX ID 131278231

Review Dr. Palmers notes; Draft Motion to
Compel

Oeaposition preparation with glient;
Conference ra: digcovery issues; Emails
offrom E. Ora

Conference with S, Nelson Reviselinal

Amended Notice of Hearing on Motlon for
Summary Jixigmeant and Motion to Amend
Complaint, Assamble for filing end service

Cuarrespondsnce with City Attorney;
Confaerence with R. Dunn; Deoasition
preparstion; Deposition, Correspandence
wilh Gronin; Conference call with Cronin,
Correspondence with client;
Correspondence with Or. Paimer's atiorrey;
Corresponcence with Hillary MeClura;
review Subpoena Duceas Tecum to Dr.
Paimer

Deposition of J. Mehring; Phonacallsto T,
Cronin, Emsils to 7. Crenin

Corresponcence with City Atlorney’
Correspuncence with clisnt; Conterence
with R. Dunn; Review Distovery Reguests,
Research paid ieave; Correspondencs with
|udge; Hearing preparaton; Draft hearing
outline; Review Defendants Raply Brief;
Correspondsnce with Snover Reporting,
}Revlaw transcript re; alleged vio of leave
efter

Draft Subpoena o Spokane County
Frosecutor

Legal Research re; what the implications
are for an atorney who engagas in witness
tampering

Emails re; Discovery, Conference re:
hearing issues and ruling

Conferance with R, Dunn; Confarence with
client; Prapara for Hearing, Heering,
Confsranca/scheduling with client;
Correspondence with Dr palmer's attorney,
Coarrespondence with Cily; Review CR 28;
Conference with K. Raberts;
Correspondence with client

3467

$170.00/hr

$95.00/r

$170.00¢hr

$170.00/y

3170.00/hr

£85.00/Mr

$110.00Mr

$170.C0thr

$170.00/r

Page 16

. Hours

2.30
$301.00

0.50
$47.50

7.80
$1,282.00

5.00
$850.00

710
$1.207.00

0.50
$47.50

0.80
$88.00
1.00
$170.00

4.80
$816.00


http:S1,207.00
http:1,292.00
http:Attorr.ey

Jay Menhring

7/6i2011

T/a2011

71112011

1

KWR

SCN

5G

LR

RAD

SCN

8G

RAD

8G

SCN

DB

DUNNG&BLACK

LAWYERS
A FROFESBIONAL SEFUCE CORPORATION

TIDERAL TAY D et 578231

Legal Research re; what the implications
are when an attorney intimidates a witness

Strategy conference with S, Nelson re:
Deposition

Draft Response and Declaration to Motion
for Continuance; Carrespondence with City
Atltorney: Correspondence with Dr, Paimer's
attorney; Draft MemorandumiDeclaration to
Compal: Corespondence with Beth Kennar;
Correspondencs with cliant; CR 28
Conference with Clty Attarney;, Final
Response pleadings

Ravise and edit Memarandum re: Motion @
Comped and Declaration of S. Nelson;
Revise, edit and final Responae to Molion to
Continue, Declaration of S Naisan, Prepare
for filing

Emails toMfrom R. Dunn and S. Naison
regarding drafts of deposition transeripts
received, noted o fie

Emails from E, Ohara, Canference re:
discovery igsues

Pull documents for Jacobsan Declaration;
Conference with client, Correspondenca
with Dr. Paimer attorney, Research attorney
privitege whan altomey wears two hats'
Draft timeline re: Jacobson: Review meeting
notes: Research hostle work environment:
Correspondence with City Attorney;
Correspondence with Beth Kennar

Cancel count reporter

Emails framfo E. Wuthrich; Conference re:
discovery issues; Final pleadirgs and letter
to Clty

Revise, edit and inel Subposena Duces
Tecum to Or. Palmer; Telephone calt with
City Attomeys offica re; Palmar Daposition

Corespondence with Dr. Palmer's attomey,
Oraft Subpaena Duces Tecur Dr. Paimer,
Research; Correspondence with City
Attornay; Conlarenca with R. Dunn;
Correspondance with client; Research

3468

BANNER BANK BUILDING, 111 NOATH POST, BUITE 008 » SPOSANE, WABHINGTON 88201-3705
R

$11G.00/hr

$25C.00Mr

$170 0Whe

$85.00/Mhr

$95.00hr

$170.00Mr

170 00/ ¢

$85.00/hr

$170.00Mc

$95.00hr

$170 00/

Page 17

e HOUE

3.00
$330.00

0.50
$128.00

7.80
$1,326.00

1.20
$114.00

0.20
$18.00

1,10
$187.00

§.10
$1,037 00

010
$8.50

1.80
$306.00

0.40
538.00

530
$901 00



Jay Mehring

71812011

+

711072011

71112011

711212011 -
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3G
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SCN

RAD

SCN

8G
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B

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERVICE CORPORATICN

FEDERAL TAXIL 91-1578241

Reply to Amend Complaint, Draft Reply:
Cerrespondance from DeMello

Conference rs. discovery issues

Draft Reply to Amendsd Complaint;
Conference with R. Ounn; Draft Motion to
Compel; Edit Memorandum/Declaration for
Motlen to Compel; Have pleadings finaisc
for fiting

Telephone call and emall ta Court; Edit.
réwise and final Reply to Motion to Amend

Review email to E, OHara re: ex parte
communicationa with client's healthca=
providars

Strategize

Conference re: pleading lasums; Confecence
re. discovary matters; Emalils re: Deposilion
Transcript

Strategize; Correspondence with cliant;
Correspondence with Wuthrich; Conference
with R. Dunn; Review deposition transcript;
Finalize pleadings - Motlon to Comoai;
Finalize Subpoena Duces Tecum to Dr.
Paimer

Emallto T. Cronin's olfice; Set Heering:
Edlt, revisa and final Motion to Compel and
Deaclarstion of 8. Neisan, Oraft and final
Motion to Shorten Time, Deciaration of S.
Neison, Order Compelling Discovery, Order
Shortening Time and Note tor Hearing;
Prapare for filing; Revise and linal
Subpoena Duces Tecum to Dr, Paimer

Legal regearch re; effect of using
documents ir support of motion that were
not discloged In discovery

Conference re: Hearing .ssues; Conference
ra; discovery [ssues

Correspondence with Ashley,
Corraspondence with Cly Attornay;
Conferance with R. Dunn; Draft Hearing
Qutline - Motan to Amend; Draft

3469

BANNER BANCBUILDING. 11+ NORTH POBT, SUATE 300 « BPOKANE, WASHNGTON 082010705

$170.00¢hr

$170.00Mr

$85.00Mmr

§170.00Mr

$170.00Mr

8170.00/M

§170.00Mmr

$95.00/nr

$110.00/mr

$170.00Mr

$170.C0/mr

Pege 18

——Hourg

Q.50
$85.0C

2,20
8374.00

Q.70
$66.50

Q.30
$51.00

$153.00

320
$544.00

2.40
§228.00

1.00
$110.00

0.60
$102.00

6.60
$952.00


http:9Ho7a~.31

Jay Mehring
7122011 - SG
7M13/2011 - RAD

- SCN
- 8G
TH4R2011 - 86
- SCN
THE2M1 - 86
- SCN
7148i261% - S8CN
- 8G
7419/2011 - RAD
- WDM

DB

DUNNG&BLACK

LAWY

4 PROFESSIONAL SERVIZE SCAPLRATION
BANNES BANK BUILDING. 111 NDRTH R0ST, SUTE 300 » BPTKANE, WASHINGFOM 982013705

FEOERAL TRX D 61874231

Supplemental Declaration; Cllent
corespondence; Draft hearing outtine -
Motion for Conlinuance, Prepare for
Hearing; Attend Hearing

Draft, revize and final Supplernantal
Declaration of 8, Nelson: Prapare for filing

Meeting with client; Deposition of client,
Conference re: discovery igsuss

Correspondence with cllert; Depositon
preparation; Deposition of J. Mehring. Draft
Reply to Motion to Amend, Conlerence with
R. Dunn

Prepare Acceptance of Sarvice of
Subpoera Duces Tecum to Palmer

Edit, ravise and final Amended Reply and
Amended Supplemental Declaration of 5.
Nelson

Draft Reply Brief; Draft Supplamentat
Declaration; Conference with K. Dunn;
Cenferance with McClure; Cermrespondence
with clent; Review un-redacted Paimer
Notes for Objection; Comespendence with
Underwood

Prepare Amanded Reply and Declaration of

S. Neison for fliing; Review Declaration of 8.

Oropeza and cormpare with documents
previously attached to Supplemental
Statement of Materis! Facts

finalize pleadings; Review City's Errata
Corraspondence with Clty; Correspondsnce
with Court: Clly's p eadings

Revise and final Acceptance of Service;
Draft and finat letter to J. Underwoad

E-mails re: Discovery iasues; E-mails from
E. Wuthrich; E-teaits from City

Strategy conference re: hearing

3470

Rate

$85.00/Mr

$170.00¢r

$170.00/hr

$95.00/Mr

§985.00Mr

$170.00Mr

$85.00/Mr

5170.00/Mr

$170.00/hr

$86.00/hr

$170.00hr

$200 00/ht

Page 18

0,40
$38.00

6.60
$1,122.00

8.60
$1.482.00

0.20
$19.00

Q.80
$78.00

4.30
$731.00

§78.00

070
§1189.00

1.59
$265.00

.40
$38.00

1.00
$170.00

0.30
$£60.00


http:1,462.00
http:1,122.00
http:Corresponden.ce
http:Ft'DE.FW

Jay Mehring

7/18/2011 - 8SCN

712072011

72172011 -
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DUNN&BLACK

TAwvYERs
4 PRCFESSIONSL SERVICE CORFORATION
FEDERAL TAX 1> 8¢-*578231

Prapare for Hearing; Hearing; Confarence
with client; Correapondence with Wuthrich;
Conference with R, Dunn; Review
Supplemental Discovery; Canfarence with J.
Underwood; Correspondencs with
J.Uncerwood: Corraspondence with Cly;
Review Clty pleadings for Protactive Dider

Draft Qrder Granting Motion to Amend
Comptlaint; Draft latter {0 £. O'Haa

E-malia re; Discovery and Trial issues;
Conference re: Hearing Issuas; Telephone
call from E. Wuthrich; E-mail from E.
Wuthrich

Correspandence with R, Dunm,
Correspandence with court;
Correspandence with Underwood;
Correspondence with City; Prepare for
hearing on Motion to Compel; Hearing on
Motion to Compel; Final Order Motion to
Amend

Re-graft and final Otder 1o Amend; Prepare
Notice of Presentrnant; Prapars for flling

E-malls re. Summary Judgment/Trial Issuas

Correspondsnce with Court;
Correspondence from Underwaod:
Correspondence with City;, Edit Proposed
Order; Review Discovery Master Order,
Confarence with R. Dunn; Schadule
Wuthrich Deposition; Review City's
Proposed Order

E-mall re: opening statemant issues, Latter
from Clty

Correspondence from Chy,
Corraspondence from Cronin; Conferencs
with client; Strategize for Trial; Review
discovery Yst

E-mails re: Discovery s8uas

Confarence with R. Duhn, Draft Discovery
re: retaliatinn/HWE, Review SNR stalf
meeting miniras

3471

BANNER BANK BUILDNG, 11* NORTH POST, SUITE 300 » BPOXANE, WASHNGTON 96201 0705

Page 20
Rate Hours
$170.00/Mr 520
$884.00
$85.00Mmr 0.70
$66.50
§170.00/hr 2.40
5408.00
£170.00/Mr 8,30
$1,071.00
$85.00/r 0.50
§47 80
$170.00/he 0.70
5119.00
$170.00/hr 3.80
$585.00
§170.00/hr 0.80
$138.00
$17C.00Mr .80
$648.00
$17C.00Nr 060
$102.00
§170.00inr 2.50
$425.00



Jay Mehring
7/26/2011 - SCN
- RAD
71272011 - RAD
- S8CN
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7/29/2011 - SN
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B

DUNNG&BLACK

LAWYERS
A PPOFESSIONAL SERVWCE CORPORATION

FECERAL TAX [ 311578231

Review City pleadings; Review documents;
Strategize; Correspondence with Wuthrich;
File management

Woerk on Appellate Brief, Conferance re.
Brief Issues

Waork on Appellate Brisf, Conference re;
Briefissues; E-mafs ra; Brief issuas

Correspondence with J. Julius - Guild
Altorney

Meel with client; Review Witness List

Lega! research re: seeking discovery from
all membars of a sorporation/ the Clty; Draft
lege! documents re; Interrogatories and
Regquests for Production

Review Discovery, Strategize; Conferance
with law clerk re: dlgcovery requestsinew
claims; Correspondence with CeMaello!
Correspondance with J, Holy

Conference with R. Dunr

Legal researcn re. compelling discovery
from all employees of the city; Emall
Discovery

Ematis re: discovery disputes

Conference with R, Dunn; Fe
management, Strateglze: Correspondence
with DeMello

Draft legal documents re: second set of
Interrogatories and Raquaests for Production
of Documents

Meetng with E. Wuthrdge and counsel ang
client; Conference re: discovery lssuss

Prepare for mesting: Conference with J.
Jullus; Conference with clent; Execute
Propased Order Amend Compiainz
Conference with R, Dunn; Corrssgondance
from Julivs, Carrespondence with Cronin;
Review Mehring depositlan/Kirkpatrick

3472

BANNER BahK BUILDING. 119 NORTHFCST. SUTE 300 « SPOKANE, WASHIND™ON B3201-0705

Rate

$170.00Mr

$170.00mr

§170.00/Mr

$170.00/mr

$170.00/nr

§110.00/hr

$170.00hr

$17C.00hr

$11C.Q0Mhr

3.70.00Mr

S17C.Q0Mr

$110.00¢hr

$170.00mr

$170.00/r

2.20
§374.00

8.40
NO CHARGE

7.00
NO CHARGE

140
$238.00

1.80
$308.00

3.30
$363.00

1.50
$255.00

0.20
$34.00

4.60
§506.00
0.40
$68.00
1.7C
$288.00

210
§231.00

1.00
$170.00

610
$867.00



Jay Mehnng
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- RAD
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B/4/2011 - SN
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DUNNG&BLACK

CAWYERS
A PROFESSICNAL SERCE CORPORATION
FELZMAL TAX ID 971578231

deposition re: Guild/\Wuthrich; Review
discovery smalis re: Wuthrich; Draft
Response to Motlon to Extend Time

Prapare legal memorandum ra: Requast for
Praduction of City's emsils

Canfarence re; discovery matters; Emails
re: discovery Issues

Correspondence with client; Drek Response
to Motion to Extend; Corraspondence from
J. Jullug; Reviaw racent Ninth Cirouit
Holding on Due Process Violation; Edit
Response/Daclaratlon; Fina! pleadings

Legal research at law school library re
sample discovery for retaliation and hostie
work environment

Correspondence from Court, Have
Amended Complaint filed; Cormespondence
with client; Conference with R. Dunn:
Discovery research; Review racent case jaw
on retaliation

Frapare Amended Complalat for filing

Emalls re: discovery dispule Issues;
Conference ra: discovery disclosures

Conference with DeMello; Outine remalning
claims; Draft Discovery

Conference with R. Dunn; Research and
draft Response Memorandum to
Defendants Proposed List of SFD
Personnel to search for discovery,
Correspendence with Mehring; Oraft Thirc
Set of Discovery

Conference re. discovery Issues: Emalls re;
discovery Issues

Format, adit Responsa to email search ist;
Revise and final Amended ‘Niinass
Disclosurs; Prepare for fiing, Edlt and final
Third interrogataries and Requasts for
Production of Documents to City

3473

SANNVES BANK BUILDING. 111 NOHTH POS™ SUTE 390 « SPTKANE, WASHINGTON 33201-0705

Rate

$110.0CHr

$170.00hr

$170.00/hr

$110.00/M¢

$170.00Mmr

$95.00Mmr

§170.00/r

$170.00/r

$170.00/hr

§170.00/Mr

885.00/hr

Page 22

HOU!&

1.70
$187.00

¢80
$153.00

340
§678.00

1.30
$14300

2.60
5442 00

0.30
$28 50

.70
§118.00

2.80
$442.00

6.80
$1.122.00

1.10
$187.00

0.80
$76.00


http:1,122.00
http:Emall.re

Jay Mehiing

8/9/2011 - SCN
81072011 - 8SCN
B/12/2011 - SN
« 8CN
B/14/2011 - SCN
8/15/2011 - SCN
- RAD

- 86
8/16/2011 - SCN
841772011 - RAD
S5G

- SCN
B/18i2011 - SCN

B

DUNNG&BLACK

LAWYERS
A PROFESSKONRL SERVICE CORPORATION

FEOERAL TAX 1D 91 -1E7H%31

Caonference with R, Dunn; Editffinal
Response, Edit/final Third Set of Discovery,
Correspondense with J. Mshring:
Comespondence with J. Julius;
Correspondence with Clty; Correspondence
with 7. Cronin: Editifina! Witness List;
Prepare for Hearing

Prepare for Hearing;, Hearing; Confarence
with client

Prepare case synopsis for recent Ninth
Circuit Court of Appeals case

Draft Opening Statement; Read recent 8th
c:rcult cass law on procedural dus process
vio

Draft Claim QOutline/Wltness Oulfine;
Prepare lor Or, Palmer deposition

Conference with R, Dunn; Correspondence
with O'Hara:, Correspondence with
Underwood: Schedute/nate Jacobson
Deposition; Dr. Palmer Deposition

Conference re. deposition schedule and
witnassss

Prapare Second Amended Notice of
Deposition of E. Jacobson

Craft claim listiwitnass tast; Review draft of
Dr. Paimer Deposition

Confarence ra; discovery and pleacing
issues

Revise and final lstter ta E. O'Hara,
Telepnone call with O'Harg’s assistant;
Arrange court reporter for deposition

Draft claim/witnass list; Conference with R,
Dunn; Correspanidence with client;
Correspondence with City: Review graft Dr.
Palmer depositior; Case managerment,
Recelveireview pisadings

Review Defendanis Memarandum;
Sheparcize case law. Review labor
managemaent ralations act of 1847;
Conferance with R. Dunn; Corresponderice

3474

BANNER BANK BLALDING 11 NORYk POBT, SUITE 300 » SPOKANE, WASHNGTON 00201 -0705

$170.00Mr

$170.00Myr

$110.00/hr

$170.00hr

8170.00/r

$170.00/hr

$170.00Mr

$36.00/hr

$170.00/hr

$170.00Mn¢

$65.00Mr

$170.00/r

$170.00¢hr

Page 231

6.00
$1.020.00

$1,054.00


http:1,054.00

Jay Mehring
8/1872011 - RAD
8/16/2011 - SCN
82272011 - SCN

- RAD
823/2011 - SCN
8/24/2011 - SCN
8/25/2011 - 8CN
8/26/72011 - RAD

- SCN
8/28/2G11 - SCN

B

DUNNG&BLACK

» LAWYERS
A PROFESSIONAL SEFWICE COAPCRATION

FEDERAL TAX D 811578251

with Julius, Correspandence with Mehring;
Correspondance with ity Attorney; CR261
conference; Conterence with K. Roberis

Conference ra: Discovery Issues; Emais
toffrom E. O'Hars

Strategiza for trial; Correspondenca with J
Jullus; Calendar deadline for Answer to
Amended Complaint; Schadule Discovery
Hearing; Correspondence with court
reporter; Review hoiding on Motion o
Amend; Corrsspandence with court

Conferance with R. Dunn; Correspondence
with Court, Correspondence with court
reporier; Correspandence with cllent;
Research/draft Response to City's Brief

Conference re: Mehring medical tecords,
Record review

Conference with R. Dunn; Correspondence
with Jay, Draft claim cutline/witness list,
Corraspondence with City, Carrespondence
with Court; Shepardize casa iaw ciled by
City; Review document producin far
Rasponse Brief, Prepare Oppositlon 1o
Motion for Protactive Order; Strategize

Researcn Resporse to Mation for Summary
Judgment; Reviaw charterfcivil service
rules/RCW, Prepare for Jacobson
Deposition; Correspondence with cllent;
Raview City's Armended Answer

Rasearch Response to Motien for Summary
Judgmant, Prepare for Jacabson
Depasition; Correspendence with JPM

Conference re: Deposition; Conference re:
discovery; Emails to £, O'Hara

Prepare for Degosition; Deposition of
Jacotson, Confarence with R. Dunn,;
Commespondence with client;
Correspondence with City; Review City's
Response to Summary Judgment

Regsarch Defandants Reasponse case law,

Conference with R. Dunn; Rasearch
applicability of RCW 41,58

3475

BANNER BAVK BLILDING, 111 NORTH POST, SUITE 300 » SPOKANE. IWASHINGTON 0822+ 708 H
Rate . Hours

$170.00Mmr

$176.00Mmr

$170.00/Mr

$170.00/hr

$170 00thr

$*7C 00/hr

5170.00mr

$170.00Mr

$170.00Mr

$170.00he

Page 24

1.30
$221.00

2.50
$426.00

1.20
$544.00

0.70
3118.00

740
$1,258 00

68C
$1,156 Q0

5.8
$986.00

1.00
$170.00

5.00
$850.00

340
$578.00


http:COI"respondaf".C1

Jay Mehring
8/29/2011 - KWR
- RAD
- BCN
8/3072011 - RAD
- BCN
8/31/2D11 - SCN
- SCN
- RAD
8112011 - 8SCN
Br2/2011 - RAD
- SCN

- 5G

B

DUNNSBLACK
LAWYERS
4 PROSESSIONAL SEPVIGE CORPORATION

FEDERAL TAX 13 911578231

Conference with S, Nelson re; Reply to
Summary Judgment

Conference re: Palmer deoosition;
Conference re; witness tamparing issues

Research Defendants Response case iaw.
Conference with R. Dunn: Conference with
client, Dr. Paimer Ceposition;
Cotrespongence with City Attamey,
Confarence with K. Roberts

Call from client: Calito T, Durkin; Emalls
toffrom E. O'Hara

Conference with R, Durn; Correspordence
with client; Reseacch for Response/Reply
Briefs

Correspondence with DAN; Conference with
R. Dunn

Conference with R. Durn; Correspondence
with cllent; Research for Response/Reply
Briafs; Draft Raply Brigt

Call toffrarm cliant, Call with 7. Durkin

Conference wilth R. Dunn, Conference with
client; Conference with K. Roberts, Drafl
fMation Lo Strike; Draft Response to Motion
to Strike; Reseerch ER 801, 907, §02; Have
certified copy of Judge Price Order
abtaired; Draft Reply Memorandum;
Review new discovery (150 emalls); City
correspondence

Redraft Summary Judgment Brisf; Mesling
with dlient; Conference re: discovery lssues

Conference with R. Dunn, Edit Reply Brief,
Draft Declaration of JPM; Emall to Jay,
Draft Declaration of 8. Nelson; Dosumant
reviaw of electronic emalls;
Correspondence with cliant; Meet with
client; Finalize pleadings, Confsrence with
court reportar

Reviss and final Daclaretion of S, Neisor,
Declaration of Mahring

3476

BANNEA SANK BUILLNG, 111 NORTH 20O8T, SUITE 300 + SPOKANE. WASHINGTON 99231.0778

Rate

$250.00mr

$170.00Mr

$170.00/0

$170.00/r

$170.00/hr

$170.00Mr

$170.00:hr

$170.00hr

$170.00mr

$170.00/hr

$170.00Mmr

$05.00/Mr

Page 2§

e HiOUTS

0.50
$126.00

1.10
$187.00

8.10
$1,377.00

0.90
$153.00

5.80
$986.00
0.5C
$85.0C
830
$1,411.00
1.00
$170.00

9.40
$1,688.00

4.80
$782.00

7.20
$1.224.00

£.50
847,50


http:1.224.00
http:1.598.00
http:51,411.00
http:1,377.00

Jay Mehring
9/3/2011 - SCN
€/412011 - 8CN
9/5:2011 - RAD

- SCN
9/6/2011 - RAD
- 8CN
- 8G
872011 - RAD
- SCN

DB

DUNNG&BLACK

LAWYERS
A PROFEBSIONAL SERVICE CORMCRAYION

SEDERAL TAK D fi-167823°

Research/craft Rasponse to Dafendan's
Mation for Summary Judgment

Resaarch/draft Rasponse lo Defendants
Motlon for Summary Judgmer; Review
Deposition Transcript of Dr. Paimer;
Centerence with R, Dunn

Redraft Reply Brief

Researchidraft Response to Defendants
Motion for Summary Judgment; Draft
Objection to Protective Order;
Correspondence with client

Final Brief. Meeting with client, Conference
ra: witness tampering Issues; Emails from
client

Research/draft Response to Defendants
Mation for Summary Judgment; Edit
Response; Conference with R. Dunn;
Conference with cllent; Draft Mehring
Dectaration; Draft 8, Nelson Ceclaration;
Conference with court reporter; Cite to Dr.
FPaimer Deposition: Volcemnall for Attorney
General's Offlce; Clienl corraspondencea

Revise, edll and final Respanse to Cliy's
Summary Judgment Moticn, Response to
Motian for Protective Order, Dec.aration of
S Neison, Declaration of Mehring

Meating with client; Conference re:
discovery issues, Emaila from client; Final
pleadings

Client correspondence; Correspongdence
with Attorney General's Office; Review Elise
Roberison transcripts; Review Wuthrich
Transcript; Correapondancs with Guild
Anarney Jullus; Confarsnce with olient;
Correspondence with FBL, Draft two RCW
8A.72 letters; Conference with R, Dunn;
Correspondeance with Jeanifer Underwood:
Research prosecution of RCW BA.72,
Research corspiracy/1983 vitness
tampering claim

3477

BANNTR 3N« BLa DING, 115 NORTH POS™, SUTE 300 » SRICANE, WASHINGTON 932010708

Page 26
Rate Hours
$170.0CHhr 2.7¢C
$459.0C
$170 0Cthr 6.2C
$:.034.00
$170.00/r 330
$561.00
$170.00Nr 8.00
$5,360.00
$170 QChr 2.60
$442.00
$170.00/r 860
$1,462.00
$35.00Mhe gen
$85 50
$170.00/r 2.80
$478.08
$170.00hr 720
$1.224 Q0


http:1,462.00
http:1.360.00
http:S~.OS4.00

Jay Mehring

Q812011 - KP

201

97102011

124201

1]

]

SCN

RAD

5G

SCN

RAD

SCN

KWR

SCN

DB

DUNN&BLACK
T Lawvees
A PROFESSIONAL SEPVICE CORPORATION

BANNER BANK BUILLING, 111 NORTH POST, SUITE 300 « SPOKANE, WABHINGTON 09207 -C705

FEDERAL TAX [ 91-1578123 Rate
Lagal research re: whether the action of $110.00/hr

witnass tamparing creales an additions] 42
U.8.C. § 1885(2) ctaim for the plaintiff in the
case

Comespondence with J. Underwood; $170.00Mr
Correspondenge with City Aftorney:
Correspondence with T. Cronin; Draft
Motion to Campel; Draft Motion to Shorten
Time; Oraft Memorandum to Compel; Draft
Deslaration {x2); Cotraspondence with
gliant; Edit client’s criminal statement re;
witness tamparing, Mest with client; Hearing
on Molion to Compel: Conference with R,
Dunn; Prepare for Hearing on Summary
Judgment; Carrespondence with FBI

Conferance re: clscovery issues; Emals re: $170.00Mr
docurment dispute; Cenference re: Hearing

‘8sues

Revige, adit and Final Motion 1o Shorten $85.00mr

Time, Motion to Compal, Daclarations of S.
Neison, Mamorandum; Email to counsal,
Prapare for filing

Conference with chent; Corespondence $170.00M¢
with Tim Cronin; Conlerence with R. Dunn;

Prepare for Hearing: Outline Argument;

Attend hearing 1.30 - 4:20, Conference

with FBI, Communications om Undenvoaod;

Correspondence with Valera;

Corraspondance with Clty Allorney

Conference re; beering issues; To Hearing; $170.00/Me
Meeting with client; Conference re;
discovery issues; Emails ta T. Cronin

File management, Cllent communications $170.00/Mr
Conference with S. Nelson re. discovery $260.00/
lssues

Draft Trial Management Report; $170.00ihe

Correspondente with Cronin, Discovery
Hearing; Conference with R. Dunn; Client
communications; Correspondence J.
Underwood: Review Defendants Updated
Disclosure of Withesses

3478

Page 27

—HOurS

1.70
$187.00

580
$1,003.00

260
5442.00

1.1G
$104.50

9.20
$1.564.00

4.80
$816.00

0.70
$118.00

0.50
$125.00

6.80
$1.173.00


http:1.564.00
http:1,003.00

Jay Mehving
9/12/2011 - RAD
9/1372011 - SCN

- RAD
9/1472011 - WDM
- 8CN
- RAD
5/18/20%1 - SCN
- RAD
- 585G
9/18/2011 - RAD
- BCN

DB

DUNNG&BLACK
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A PRCFESSIONAL SERICE CORFCRATION
FEDERAL TAX D b~ -1 ErBaet

Conlerence re: discovery issues; Emalls
toffrom T. Cronin; Emalls lo £, O'Hara

ER 804; Review Discovary Order,
Correspondance with client, Conferenca
with R. Dunn; Correspondence with City,
Review 1883 case law re: post daprivation
hearings, Meet with cllent re: trial
praparation; Script testimony

Meeting with client; Tra: preparation

Canference with S. Nelson re: discovery
and trial preparation issues

Trigl preparation; Discovery Hee-ing; LR 28i
Conference; Communications with Gity,
Communications with Cronin; ER 804:
Correspondenca with cliemt

Tria! preparation

Trial preparation; Draft Opening Statement;
Conterence with R. Dunn; ER 304, Client
meeting, Oraft Summery Judgmant Onder;
Correspondence City re: Deposition of Jay,
Document review - documents recaivad
today, Oraft Motion for Reconsideration

Pretrial Exhibit review Conference re: trial
strategy issuss, Review Juy instructions

Assamble Exhibits far ER 304 Notice;, Draft
Orcer on Summary Judgment, Telephons
call with Court

Raview Trial Exhibils: Emaiis tofrom E
O'Hara

Conferance with R. Dunn; Prepare and
finalize ER 904, Mest with client; Review
documents for Supplemental Response;
Correspondence with Tim Cronin;
Correspondence with Clty, Draft
Memaorandum for Reconsideration;
Rasearch regarding quailfied immunity end
summary judgment, Review Dafendants ER
204 List, Draft Jury Instructions; Dralt Joint
Trisi Management Report

3479

BANNER BANMK BUILOING, <11 NORTH POET, SJITE 310 » SPOCANE, WASIHMEBTUN 29201 L708

Pagn 28
Rate ____ Hours
$170.00/mr 2.40
$408.00
$170.00/Mr 8.5¢
$1.445.00
$170 00¢hr 350
$5685.00
$200.00/r 0.40
$80.00
$170.00mr 940
$1,588.00
$170.00/mr 2.00
$340.00
$170.00¢hr 8.80
$1.496.00
$170.00/Mr 2.3¢
$291.00
$95.00/r 2.50
$237.50
$17C.00¢hr 1.30
$221.00
$77C.00Mr 8.80
$1,668.00


http:1,666.00
http:1.496.00
http:1,598.00
http:1.445.00

Jay Mehring

]

8/18/2011 - SG

89/17/2011 - RAD

- SCN

A

8/18/2011 - RAD

- SCN

89/16/20°1 - SN

+

- RAD

SCN

9/20/2041 - SCN
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DUNNG&BLACK
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A PROFTSSICNAL SERVIGE CORFORATION
BANNER BANK BULENG, 111 NORTH FOST, BUITE 300 « SPOGANE, WASHING TON 88207 -0705

FEDERAL TAX 1D 91 1878231

Raview, adit and final ER 804 Notice,
Farmat Memorandum

Work on Pretrial Statemaent; Work on Jury
instructions; Work on witness testimony and
exhibits; Conference re: frigl preparation
matters

Conference with R. Dunn, Editffinal
Memorandum far Reconsideration; Deaft
Jury instructions; Research

Trial Preparation; Confarence ra: trial
issues; Work on Jury Instructions and
Pra-Trial Report

Edit Joint Trial Management Repart;
Research; Edit Jury Instructions

Delivar Plaintlffs Trial Exnlbits and Witness
List, Trial Management Report, Motion for
Reconsideration, and Declaration of 8.
Neison to Courthouse for filing and coples
to Judge O'Connor; Dallver copies to City
Attorney's Office

Conference ra: discovery Issues; Emaig
toffrom E. O'Hara

Review City's Praposed Joint Trial
Managemant Report, Meet with client re:
rial preparation: Finalkze Memarandum re;
Reconsideration; Draft Daciaration; Draft
Proposed Qrders; Meet/confer with O'Hara
re; Joint Trial Management Reporl; Draft
Prefiminary Objections to Defendants
Exhibits; Finalize pleadings re.
Reconsigeration; Conferance with R. Durin;
Conference with K. Robarts;
Corraspondence with Jennifer Underwoos

Oraft and final Witness List. Exhjbit List;
Prepare Exhibits for exchange; Draft
Proposad Ordar, Revise, adt and final
Motion for Reconsideration

Correspondence with City, Prepare for
Discovery Hearing: Discovery Hearing;
Confarence with R. Dunn; Teiephone call
with Milt Rowland; Meet with client (%2},
Draft Supplemental Disccvery Rasponses;
Medical Authorization for Dr Paimer

3480

Rate

$95.00/nr

$170.00/r

$170.00/hr

$170.00Mr

$170.00Mr

$110.00Mr

$170.00/hr

$170.00hr

$98.00/nr

$170.0000r

Page 29

U « - 1],

270
$256.50

570
$968.00

7.50
$1,275.00

380
$663.00

380
$663.00

0.60
§66.00

2.30
$3g1.00

7.80
$1,276.00

1.50
$142.50

5.60
3852.00


http:51,275.00
http:1,275.00

Jay Mehnng

9r20/2011 -

9/21/2011 -

9/2212011

-

RAD

§G

SCN

RAD

8G

SN

AC

RAD

SCN

SG

BANNER BANK BUILDING, 1+

B

DUNNG&BLACK

LhWYE‘!S

A PROFESSIONAL SERVICE DORPORATION
UROPTE POST, SUITE 300 = SPOMARE. WASHINGTON 99201-0708

FECERA. TAX D " - 1578231

Conference re; discovery issuss; Work on
Triad preparaiion

Emall release to J. Underwood

Draft Suppiemeantal Discovery Response;
Correspondencea with cliant, Confarence
with R, Dunn; Draft Objecﬂon to
Defendant's Proposed Order on Secand
Meotion for Summary Judgment; Review
Defendants Memorandum for
Reconsideration, Conference with Elizabeth
Gibbans re: ALADS; Review ALADS
pleadings; Te'sphone cali with client;
Shepardize defendants’ cass citations;
Correspondence with J. Underwoed,
Correspondence with court:
Caorrespondence with Clly, Corresponcence
with Spokesman; Meet with client;, Finat
Chjection ta Propased Order

Trial preparation; Call to M. Rowland;
Redraft Response pleading

Revise Objections to Proposed Order,
Prapare For filing

Dratt legal docurments re: Motions in Limine
Review Evidence for ER 904 Objections

Conference re. Management Repori; Emslls
to E. O'Hara; Emalls to M. Rowiland; Email
to T. Cronin

Correspondence with Clty; Conference with
R. Dunn; Correspondence with Court; Draf}
Motion for Recensideration Discovery
Master, Draft Declaration for
Reconsideration of Discovery Master;
Telephone calf with cllent, Voicemal| from
client, COrrespondence with Underwood;
Rewew Dr. Palmer's documents

Revise and final Oblection; Draft Motion for

Review of Discovary Master's Order,
Proposed Order

3481

Rate

§170.00/0r

$95.00/r

$170.00¢e

$17Q.00/hr

$35.00/hr

$110.00/hr

$£90.00/hr

$170.00/n

$170.00Mhr

$95.00mr

Page 30

—Hours

2,20
$374.00

0.10
$8.50

7.9¢C
$1.343.00

2.80
$476.00

0.50
§47.50

1.80
$165.00

336
§297.00

1.60
$272.00

4.80
$816.00

1.80
$152.00


http:1,343.00

DB

DUNN&BLACK
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Page 31
Jay Mehring A PROFESSIONAL SERVICE CORPOSATION o
BANNER BANK BUILDING, 111 NORTH POS™, SUITE 30 » SHOKARE, VIASHING "0 99201-0705
FEDZRAL TAX ID 01 1578231 Rate Hours
Br2312011 - AC Wrole brief re; ER 804 Objections fo $90.00hr 3.40
Defsnse's Evidence $308.00
- SCN Conference with R. Dunn; Review City's $170.00Mr 7.20
Mation o Amend Caption, Review City's $1.224.00
Mation to Compel Deposition/Protective
Order: Draft Objaction to Motion for
Protective Orden’Motion to Compal;
Research; Dralt Supporting Dectaration,
Review Deposltion Transcript, Prepare for
Hearing, Hearing
- 8G Ravise and finai Response to Motlon for $85.00Mmr 220
Protective Order and Motion o Comped, $209.00
Declaration of S. Nelsan, Revise and final
Motion for Review of Diacovery Masater
Order, Deciamation of S, Neison,
Memorandum, Proposed Order; Prepare for
fing
- RAD Te¢ Court for Hearing, Mesting with client; $170.00/Mr 420
Confarence re: hearing and trial preparation $714.00
issues
812472011 - RAD Emails toffrom T. Cronir $170.00/hr 0.50
$85.00
- SCN Correspondence with City, Corespondence §170.00/hr 0.40
with Cronlir $68.00
8r25/2011 - RAD Trial Preparalion $170.00hr 1.40
§238.00
- BCN Draft Respanse to Defandant's Motion for $170.00/r 220
Reconsideration $374.00
81262011 - SN Draft legat documents re: Motions in Limine $110.00r 3.00
$330.00
- 8G Format Response o totlon for 38800/ 0.3¢0
Raconsideration §28.50
- RAD Emalis to/from T. Cronin $170.00Mc 0.80
$136.00
- SCN Oraft Trial Memoreadum; Telephona call $170.00/hr 7.50
with clisnt (x2}; Conference with R, Dunn; $1,275.00

Raview Deposition Transoript and drafl
qutline for Cronin; Confarerce with
Sunghing regarding Motion in Liming

3482


http:1,224.00

Jay Mehring
9/27/2011 - S§G
RAD
- BCN
©/28/2011 - RAD
- SCN

- 8G
8/29/2011 - RAD
- SCN

- 8G
8/30/2011 - RAD

B

DUNN&BLACK

LAWYERS
A PHOFESSIONAL SEAVICE CORFCRATION

FEDEAAL TAX 10 91-157823°

DOraft Objection to ER 804 Documants;
Revise, edit and final Response to Mation
for Recanslderation; Draft and final
Ceclaration of 8, Nelson

Conferance rg: discovery issues; Emails
toffrom E. O'Hara and T. Cronin
Conference re: discovery issues

Edit Response to Motion far
Reconsideration; Draft Declaration;
Shepardize cited case law, Correspondence
with City, Correspondence with Discovery
Master, Review new discovery, Draft Trial
Memorandumiresearch retaliation claim;
Draft discovery timalins/outine

Work on Response Briefs, Emalls re:
discovery; Confersnce cg discovery issues

Draft Raply in Support of Mollon for
Reconsideration; Corraspandance with
client. Correspandence with Discovery
Master; Review Discovery Order; Review
Discovery of 8/15 compare with prior

Convart Depcsition Transcript excerpts (o
PDF; Emait to Cronin; Trial preparation

Review Exhibits for Objection; Redraft
Motlons in Limine; Hearing with T. Cronin,
Emaia to/fram E, O'Hara; Redraft Raply
Brief

Draft Reply re: Motion for Reconsideration;
Conference with R, Dunn; Draft Response
Motion to Amend Caption: Correspondence
with Cronin; Dralt Tria' Brief, Disoovary
Hearing; Conference with client Draft Trial
Memorandum Intreduction, Facts, Outrage;
Review CR 30 re: depositions of experts;
Communications with Cronin

Revise and final Response to Motion to
Amend Caption, Resporse to Motion far
Review and Reply in Motion for
Raconsideration and Declarstions ! 8.
Nelson

Tnial praparation: Redraft Triai Brief; Final

Motions In Limine; Emalls toHfrom O'Hara;
Emails toffrom T. Cronin

3483

BANKER BaNK BLLDING, 11 NOFITH POST, SUITE 900 » 3AOKANE, WASHINGTON 88X)|-0705

Rate

$95.00/r

$170.00r

$170.00mr

$170.00fMr

$°70.00/hr

$96.00/hr

$170 00/hr

$170 00/hr

$65.00/h

$470.00Mr

Page 32

e Hours

120
$114.00

1.30
$221.00

940
$1,588.00

270
$450.00

3.60
$612.00

2.50
$237.50

5.40
$918.00

8.30
$1.411.00

2.50
$237.50

340
$578.00


http:1.411.00
http:S1,598.00

Jay Mehring
9/30/2011 - 8CN
- MCO
- 8G
10112011 - RAD
- SCN
107212011 - RAD
- SCN
10372011 - SCN

DB

DUNNG&BLACK

LAWY ERS

A PROFESSIONAL BERWCE CCRPQRATION
BANNER 2aNK BRILDING, 111 NOH™H POST, SLITE 300 ¢ SPOKANE, WASHNG "Oh DB201.0%05

FIDERAL TaX DG 167833

Edivfinal Triel Memorandumn; Draft
Declaration In Support of Trial
Memorandum; Editfinal ER 804 Objections;
Ediv/draftfinal Motions In Limine:
Conference with R. Dunn, Conference with
client; Communicahions with City,
Communications with Cronin; Review
documentsiscraen shots, Previaw
defendants pleadings

Raview and final Memarandum in Support
of Motions in Limine

Revise and final Objectiona fo ER 904;

Revise and final Trial Memorandum and

Declaration of 8. Nelson; Revise and final

Supplemental Mations in Liming; Revise

and fina! Reply to Mation for Review;

tF;;r\a;:mra Joint Management Trial Reporn for
ing

Meeting with client; Witness praparation;
Conference re: discovery issues; E-malis o
T. Cronin; Emalls from O'Hara

Correspondance with Ciy: Correspordence
with Court; Conferance with ciient; Review
City's Motion In Limine; Correspandence
from Jay: Correspondence from Cronin

Trial Preparaticn

Cotraspondence with City; Correspondence
with Court, Correspondence from client;
Conterence with R. Dunn; Draft Admission
Table: Draft Loudarmil Table; List neaded
Motions in Limine; Work on Opening
Statement; Draft Objection to Protective
Crderffinal: Review policies re. undarcover
officers

Draft Reply to Dr. Paimer Rasponss; Draft
Reply to Defendanis Response; Draft
Second Motion in Limine; Edit Admissians
Table;, Draft Gffer of Proof; Review
documents/screen shots from defendant;

Correspondence with City, Review Order re:

Depoasitton of Dr. Grean; Review Trial
Subpoenas;, Review RCW 5.58; Review
docurnents for 2010 administrative leave;
Review Jacobson deposition; Meet with

3484

Rate

$170.00/hr

$95.00/0r

595 GCthr

$170.00hr

$170.00tr

$170.00Mr

$170.00mr

$170.00/hr

Page 33

Houts

8.30
§$1.411.00

.20
$18.00

3.20
$304.00

6.40
$1.088.00

1.70
$288.00

5.80
$1.486 00

7.40
$1,258.00

8.40
$1,428.00


http:1,42B.OO
http:1,258.00
http:1,088.00
http:1.411.00

Jay Mehring

10/3/2011 -

100472011

10752011 -

MCO

RAD

SG

MCO

SCN

5G

RAD

- GRH

SCN

DB

DUNN&BLACK

LAWYLRS
A PEOFESSIONAL SEFIWCE CORPORATION

FEDERAL TAX D B1-1578231

client and R, Dunn; Review/sign Def,
Summary Judgment Order

Emaits to TV crews (x3] with information
from Jday

Trial Praparation; Mesting with clisnt;
Deposition preparation of client; Deposition
of client

Tral Subpoenas; Email to O'Hara;
Miscelianeous trial preparation

Telephone call from Sheiia at Attorney
General's Office; Conferencs with R. Dunn;
Teiaphone cali to Shella

Trial Preparation;, Work on Trial
managemeant Report; Emalls to/from City
Attorneys

Draft/adit Supglemental Mations in Limine,
Final Trial Supboenas; Correspondence
with Wuthrieh, Editinal Reply
Memaorandums;, Meet with opposing re:
Joint Trial Managerment Reporl Drafvedit
Joint Trial Managemant Report,
Correspandeance with City, Cornespondence
with cllent, Correspondence with
Underwood; Corraspondence with Demeile

Prepare list of emalls not prodused;
Miscellanaous trial preparation; Revise and
final Trlal Subpoenas to E. Wutnrich, Dr.,
Paimer, E, Jacobson, Kirkpatrick; Ravise
and final Notice ta Attend Tral to
Kirkpatrick; Prepare for flling

Trial Preparation; Emalts to/from Gily's
Attarneys

Researching 1883 damage ¢'aima

Cuorrespondence with MaCiure;
Correspondencs with J. Juljus; Edit
Supplemental Motions in Limine; Cilert
correspondence; Orafl Supplemental Exhibit
List: Conferance with R. Dunn; Review WPl
14.03; Object to Proposed Order Containing
“reckiess”; Draft Memorandum to Compel
Deposition of Dr. Greer; Oraft Declaradion
in Support of Memorandum fo Campel;

3485

BANNER BANK BUILING, ! | KOR™H POST, SUMTE 300 » SROKANE, WASHNSTON pE201-0705

$85.30Mr

§170.00/hr

585,00/t

$85.00/hr

$170.00¢mr

$170.00/h

386 00Mr

$170.00Mr

$175.00/mr

$170.004r

Page 34

o Hourg

2.10
$8.50

13.40
§2,278.00
1.50
$142.50
0.10
$9.50

12.00
$2,040.00

8.80
$1,156.00

1.80
$171.00

11.70
$1.989.00

3.5¢
$312.50

8.80
§1,486.00


http:1,498.00
http:1,989.00
http:1,158.00
http:2,218.00

B

A e
nn Page 35
Jay Mehnng A PROFESSIONAL SERVICE CORPORATION "
BANNER BANK BULDING, *11 NORTHFCET. SUI™E 300 » SPOKARE, WAGHINGTON §323° -0705
FELERAL TAX D 911578221 Rate _  Hours

Oraft Motion to Shorten Time, Draft
Declaration In Support Molion to Shorten
Time; Draft Jury Questionnalre; Research
Reaponse o Motion in Limine; Draft
Supplemental Jury Instructions

10/5/2011 - 8G Revisa and final Joint Management Report, $85.00¢hr 1.50
Email to Coury, Mlscellaraous trial £142 .50
preparation; Draft and firal Plaintiff's
Supplementat Motions In Limine, Note for
Hearing, Motion to Shorten Time, Motion for
Review of DM Order; Revlse and finat
Memorandum re: Plaintif's Supplemental
Motions In Limine, Mamorandum in Support
of Revisw of DM Qrder, Deslerations of S.

Nelson, Prapara Plaintiffs Supplemental
Trial Exhibit List

10/6/2011 - RAD Trial preparation; Hearing praparation; To $170.00/hr 12.80
Court for Hearing; Emails toffrom City $2,142.00
Attomeys; Finai pleadings
- GRH Researching 1983 damage clsims $175.00/hr 6.75
$1,181.25
SCN Prapare for Hearings; Draft Suppleamental $172C.00/Mmr 8.40
Jury Instructions; Atlend Hearings; Edit $1,428.00

Joint Trial Managemant Report, Conference
with client; Conference with R, Dunn;
Correspondence with City Attomaeys;
Comresponcence with Jennifar Underwood;
Review Exhibits for redaction,
Correspondence with court stenographer;

Edit opening
- 86 Prepare for Pretrigl; Work on Trial Exhibits; $85.00/mr 1.50
Emails $142 50
10/772011 - RAD Trizl preparation; Hearlng preparation, To $170.00Mr 11.00
Court; Meeting with cllant; Emalls to/from M, $1,870.00

Rowland

- MCO Wark on Jury instructans - cited and $85.00mr 1.00
uncited and index $95.00
- GRH Reseaarching 1983 damage claims $175.00Mmr 3.80
$812,50
- 8CN Edit Opening Statement; Conferance with $170.00/hr 8,80
R. Dunn; Edit Joln: Trial Management $1,513.00

Report; Cllent correspondence; Edit Trial
Exhibits/Objactions; Confarence with Adam
re: Response to Motion in Limine,;

3486


http:1,513.00
http:51.870.00
http:51,428.00

Jay Mehring

1076011 - AC

10/8/2C614 - RAD

*

- SCN

101942011 - RAD

- SCN

10410/2017 -~ GRH

- SCN

B

DUNN&BLACK

LAWYLERS

A PROFESSIONAL SERVICE CORFCRATION
BANNER BANK SUILDING, 171 NOR™M POBT, SUITE 300 » SPOKANE, WAS-NGTON 0620° 0115

FEQERAL TAX 12 911578231

Conference with client: Correspondence
with Underwood; Prepare for Court; Edit
Jury Instructions; Correspondence with
Court; Atend Trigl Canfererce:
Correspandence with O'Hars;
Correspondence with Rowland

Drafted legal dacuments re: Oppasition to
City's Motions in Limine

Revise and final Subpoana ‘o DeMelio;
Research John Pilcher, Prepare Subposna
ta . Pilcher, Arrange service; Prepare
Amended Trial Exh'bi{ List; Prepare for
Hiing: Miscellaneous trial preparation

Yrial preparation; Meeting with client, Emais
to/from Mitt Rowland

Correspondence with Underwood,
Correspondencs with DeMallo; Meet with
client; Conference with R Dunn; Draft
Suppiemental Motions in Limine; Draft
Appendix A -- Mation in Limine index;
Review Daandents Trial Exhibits for
neaded recactions/Mctions in Limine; Draft
Order re: Motlon in Liming; Draft Objections
to Defendants Motion in Limine; Practice
Operning Statermenl, Edit Opening

Trial preparation

Correspondenge with McClure;
Correspondence with DaMello; Meet with
client, Conference with R. Dunn; Edit
Suppiemental Motions in Limine: Edit
Appendix A - Motion in Limine index; Edit
Croer re; Motion In Limine; Edit Objections
to Defendants Motion in Limine: Practice
Qpening Statement, Edit Opeaning: Pull
newsclipsivideos on Chief, Drafl Testimony
Qutiine for Ernle Wuthrich: Draft Teatimony
Qutline for DeMello

Rasearching 1983 demage claims and
drafting memorandur for R. Dunn

Practice/ocit opening, Conference with R,
Dunn; Draft questioning for Wuthrich:
Review axhibits for demonstrative exhibits:
Pull video ¢lips on Chief; Voicemail from
Underwood ofice e Or. Paimer; Trial

3487

Rate

$60.30/Mmr

388.90/Mr

$170.00/nr

$170.00¢he

570,00/

$170.00/Mr

$175.00/nr

$170 00shr

Page 38

2400
$180.00

2.70
§256.50

14,50
$2,465.00

10.00
$1.700.00

13.50
$2.285.00

8.00
$1,360.00

7.80
§1,312.50

1270
52,158 04


http:51.312.50
http:1,360.00
http:2,295.00
http:51.700.00
http:52,465.00
http:Comerer.ce
http:CQAP().1A

Jay Mehring

10012011 - RAD

5G

10/11/2011 - GRH

SCN

RAD
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- 8G

DB

A PROFESSIONAL SERVICE CCRFORATION
EWANNER BANK BUILDING, 111 NORTHPCS™, SLITT 300 « SPOKANE, WASHINGTON 5201 Gres

FEDZRAL 1A 1D 811578231

preparation of Emis; Draf DeMelio
questions; Drafl Dr. Palmer guesticns

Final Pleadings,; Trial preparation; Ernie
Wauthrich Trial preparation

Edit, revise and final Second Supplemental
Motions in Limine, Memorandum, Order,
Index, Response to Defendant's Motions in
Limine; Work on Defendants' Exhlbits;
Miscellaneous trial preparation

Rasearching municips! llability under 1883
claim and re-drafting memorandum for R,
Dunn

Drafling Reply to Defendants’ Opposition to
Plaintiffs Motions in Limine

Conference with R. Dunn: Edit DeMello
questioning, Draft Response to Motion to
Amend/Stay, Pull Washington case law an
Monell claims. Conference with Garrett;
Conference with Adam re: case law on
malicious pros; Conferencs with Kaaren re:
Reply in Support of Motion In Limire; Draft
autline of DeMesllo Exhibits: Raview
Deferdants Jury Instructions; Draft
Objections to Instructions; Correspondsnce
with Court, Correspondence with Milt R ;
Correspondence with City; Review newly
deliverad discovery documents; Conlerence
with client; Conferance with K. Roberis and
W. Martensen ra: jury instruchons; Prepare
for Dr. Graen depasiton

Trial Preparation; Meeting with ¢ient;
Depositicn Preparation for Dr. D, Green;
Emalls toffrom Glty Altorneys

Trial preparation: Highlightad exhibits for
Trial; Legal research ra. Elementa of
Malicious Prosecution

Misceltiansous trial preparation; Response
to Motion to Ameno; Several telsphone cails
with Cily: Telephonre call with Judge Price's
court reparter; Second Amendad Exhibit
List; Prepare Subpoena Duces Tecum 10
Or. Green, Arrange service of process;
Order ‘arge exhibits

3488

Rate

$17Q.00nr

$36.00hr

$175.00Mr

$110.00Mr

$173.00¢r

$170.00/Mr

$90.00hr

$85.00/r

Page 17

Hours

15.20
$2,584.00

270
$266.50

8.00
§1,400.00

4.70
8517.00

12.10
$2,087.00

13.60
$2,312.00

820
$738.00

240
$228.00


http:52,312.00
http:52,057.00
http:2,584.00

Jay Mehring

101272011

10/13/201

*

KP

SN

GRH

SCON

RAD

8G

MCO

RAD

GRH

AC

SCN

B

T AwYERs T
A PRGFEGSIONAL SERVICE CORPOFATION
FENERAL TAX © 83878231

Orafting Reply to Defendants’ Opposition to
Plamtitf's Motions in Limine

Lega! research re: HIPAA disciosure of
maedical records for "itigation purposas’

Researching municipal Uability and
damages under 1983 claim and re-drafting
memorandum for S, Nelson and R. Dunn

Conferance with R, Dunn; Practica opening;
Edit/draft opening: Ediynesesarch Reply In
Support Motions in Limine; Corespendence
with City, Reviaw medical records for Dr,
Grean Deposition; Draft Jury Instructions;
Edit Jury Quastionnaire; Edit Joint Trlal
Management Raport Talrles on witness
times; Review damage component; Confer
with K. Robarts, Conference with W,
Mortensean; Draft volr dire

Deposition of Dr, Green; Trial preparation of
K. DeMello; Tnal preparation

Trial preparation; Match defandant's
exhibits to defendant's witnasses: Raviss
and final Raply to Motions In Limine,
Declaration of 8, Nealson

Prepare Order for Court today; Waork on
dirsct of Mehring for R, Dunn

Tunal preparation; Hearlng preparation; To
Court for two Hearings; Final pleadings

Researching municipal liability and

damages under 1983 claim and re-drafting

gtemorandum for Susan Nelson and Bob
unn

Triai preparation: Highlighted Exhibits for
Trial

Draft/edit Opening; Prapare for Hearing,
Cutline argument against Defendant's
Matian in Limine; Court Hearings, Draft
Response 1o Motion for Stay, Court
Hearing; Drafl testimony outline for Dr.
Paimer, Conference with R. Dunn; Meet
with client; Trigl preparation of Dr. Falmer

3489

BARNER BANK BULDING. 111 NORTH POS™, SUTE 300 » SPOKANE, WASH RGTON 90201 0705

$110.00r

E110.00Mr

$175.00/ht

$170.00mr

§170.00/r

$85.00/Mr

$85.00/hr

5170.00/hr

$175.00/mr

380,00/

5170.00/he

Page 38

- Hours

0.80
$58.00

3.00
$330.00

6.00
$1,050.00

11.10
$1.887.00

14.80
$2,516.00

280
$237.50

Q.80
547.50

13.00
$2,210.00

8.00
$1.050.00

4.20
$378.00

1340
$2.278.00


http:2,278.00
http:1,050.00
http:2,210.00
http:2.,516.00
http:1.8B7.00
http:S1,050.00
http:pleat1ln.gs
http:SPOIO.NE

Jay Mehring
101132611 - &G
1071442041 - RAD
- MCO

- AC

SCN

- 8G
10/15/2011 - RAD
SCN
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10/16/2011 - SCN
- RAD
1071772011 - KWR

B

DUNNG&BLACK

LAWYERS
A PROFESEIONAL SFRVICE CORPORATION

FEDERAL TAX 1D 61.1578231

Trial preparation, Research Protective
Order, Emails to Court; Revize and final
Response to Motion o Stay, Declaralion of
S, Nelson

Trial preparation; Maseting with cliont
Trial preparation

Trial preparation: Highlighted Exhibits for
Trial

Draft/edit Opsning; Reviaw damages
aspect; Draft carrespondence for City:
Conterence with R. Dunn; Mset with client;
Raeview Exhlblt List; Corraspondence from
City; Edit DeMello quastioning; Edit Palmer
guestioning; Practice Opening

Triai preparation; Un-redact plaintiffs
exhibits; Revise Order ra: Motions in Limine;
Emall to Court; Prepare Second
Supplemental Exhibit List; Miscellaneous
conferances with Qranga Legal re: Exhibits,
Deposition Transeripts; Fomat Voir Dire
Questions

Trial preparation; Meeting with clent
Practice opening; Edit opening; Conference
with R. Dunn, Draft Voir Dire; Draft Speclal
Jury Instructions; Draft Offer of Proof re:
Retsiiation/Chief; Carespondence with City,
Review Daefendsnts Witnhess List

Miscellaneous triel preparation; Work on
Trial Exhibite; Work on Direct Examination

Graft/edit opening; Jay trial nreparation;
Speciai Jury Instruction; Review YouTube of
press annaurcement not gullty

Trial preparation, Mesting with client

Work on gpening with 5. Nelson

3490

BANNER BANK BULDING, * 11 NOR™H 20T, SUTE 300 » SPORANE, WASHINGTON $8201-07C5

Rate

$85.00/hr

$170 QOthr

$96.00/hr

590 Q0/Mmr

$170.00/Mmr

$95,00:hr

$170.00/nt

$170.00/hr

§95.00/hr

$170.00Mr

$170.00Mr

$250.00¢hr

Page 38

— Hours

250
$237.50

14.40
$2,448.00

0.40
$38.00

2.00
$£180.00

10.60
§1,802.00

$380.00

15.20
$2,584 O0

8.6¢
$1,813.00

8.0C
$570 00

8.00
$1,530.00
17.00
$2.890.00

1.50
5375.00


http:1,513.00
http:1,802.00
http:2,448.00
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10/17/2011 - NDK

- RAD

- JTP

- WDOM

- GRH
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DUNN&BLACK

LAWYERS
A PROFESSIONAL SERVICE CORPORATICN

FEDERA], TAX 12 911478251

Strategy conferenca with 5. Nelsan re:
Opening

Trial, Meeting with cllent

Prepars with 8, Nelson opening statament;
Conferenca re: opening statement

Strategy conferance re; opening statement

Observing S. Nelson's cpening statsment
and providing feedback

Oraft/adit opening; Practica opaning:
Review with team: Begin Jury Selaction,
Draft Response to Defendants Proposed
Order; Draft Response to Defendants'
Supplemental Motions In Limine; Dra#f
Response to Motior: In Limine Regarding Ad
Hoc Committee; Edit opening, Travel
toffrom court house, Conference with client

Legal research re: whether a municlpality
can be held flable for punitive damages in a
1983 claim

Prapars naw axhibits for Trlal, Prepare
Third Supplamental Exhibit List: Revise and
fing| latter to O'Hara &nd Rowland; Trial
praparation; Wark with Exhibits

Work with 5. Nelson re: opening statement

Strategy conlerence with 5. Nalson re:
opening; Conferance with R. Dunn re:
game; Review legail research re: jucicial
misconguct in excusing a juror

Observing Susen Nelson's apening
staterent and providing feadback

Legal research re: Jury Selection and
potential judicial misconduct in seleclion
process

Waork on Responses 1o Motions In Limine
{x3), Research re: Kir<patrick; Emalt to KHQ

3491

BANKER RANK UILONG, 11 NORTH POST, SLITE 300 ¢ SROKAKE, WASHINGTON 50201-C705

Rate

$210.00Mhr

$170.000Mr

3210.00mr

$200.00mr

$175.00/hr

$170.00/r

380.00ihr

$65.00hr

$180.00/Mr

$210,00/hr

5$175.000w

$110.00/hr

$9£.00Mr

Page 40

Hours

1‘50
$31500

17.30
§$2,94 .00

1.60
3315.00

160
$300.00

1.50
3282.50

14.20
$2,414,00

2.00
$180.00

240
§228.00

1.0
$190.00

1.50
$3156.00

100
$17500

3.50
$385.00

1.00
$65.00


http:2,94".00
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10/18/2011

104198/2011
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RAD

8G
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1042072011 -
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B

DUNNGBLACK

LAWYERS
A PROFESSIONAL SERVICE CCHECRIATION
FEDERAL TAX © B1-1878281

Draft/adit Opening, Practice Opening;
Revlew with team; Jury Selection; Final
pleadings; Haering on Defendants'
Qbjection tc Plaintiff's Preposed Order on
Motions in Limine Edit Opening; Travel
toffrom count housa, Conference with chiert,
Review new discovery

Trial; Meeting with client

Revige and fina! Briet, Prapare Fourth
Supplemental Exhiblt List; Email to Court;
Woark with oversized exhibis/prapara for trial

Work on Opening

Oraftredit Opening’ Practice Opening,
Review with team; Jury Sedection; Opening
Statement; Set up for Exhibits; Direciof E.
Wuthrich, Correspondence with J
Underwood; Corespondence with K.
Demello; Conference with R. Dunn

Trial, Meeting with client
Strategy conference re: cpening
Prepare new exhibits for Trial

Correspondence with DeMaelio; Conterence
with Ernie Wuthsich, Conference with ciert;
Confersnce with R. Dunn; Trial; Update
Exhibits

Trial; Meeting with client

Trial preparataon - meke and prapara new
exhibits for trial; Revise Ordar on Motions In
Limine; Prepare Fourth Suppiemental
Exhibit List, Review Declarations and
Interrogatory Answers

Trial, Meeting with client

3492

BANMER BANK BULLMNG, ' 11 NORTH POST, SUUTE 300 » SPOKANT, WaAGHINGTON 9R20 10708

8170.00Mr

$170.00¢0r

395 00/hr

3250 00/nr

$170.00/r

$170.00Mr

$210.00/r

$95.00/hr

$170.00i0r

$170.00ihr

$950Qi‘hf

$170.00/mr

Poge 41

Hours

1410
$2,397.00

17.00
$2,890.00

1.30
$123.60
140
$250.00

14.10
$2,387.00

17.20
$2,924.00

.10
$231.00

0.80
§76.00

10.8C
§1,836.0C

16.64Q
$2.852.00

1.00
$85.00

12.00
$2,040.00


http:2,040.00
http:2.652.00
http:1,B36.00
http:2,924.00
http:52.397.00
http:2,890.00
http:2.397.00
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10/21/2011 - 8CN
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- SCN
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10/24/2011 - RAD
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- 8§G

B

DUNN&BLACK

LAawWYERS
A PROFESSIINAL SERVICE CORPORATION
FEDERAL TAX 10 §1-1678231

Review pre-employmant pgych svaluation;
Emall client; Confarsnce with R. Dunn;
Revisw FOIA; Correzpandance wilh Ken,
Draft Motion in Limine; Review
Declarations/Depositions/Crimingl Triat
Transcript; identify Exhibits for Monday's
tsstimony, Research criminallty of
disclosure of undercover officer |
Research relevance of pay in 19832 case;
Supplemental Exhibits

Prepare Fifth Supplemental Exhibit Lst;
Prepare Trisl Subpoena to L.Tofsrud!
Prepare additionai transcripts for court,
Telephone call to court reporter

Trial; Meeting with client

Review for E. Jacobson; Qutiine retaliaticn
documents; Correspondence with K,
DeMetio, Research punitive
damages/relevance of defendants worth,
Ressarch FOIA violation of exemption to
disclosure; Final Mation In Limine Number
25, Amend DeMeilo gueation tist:
Corraspondence with city re: E, Jacobson
and J. Pilcher

Trial, Meeting with client

Editfinal Motion In Liming Number 25;
Draftifinal Dectaration; Drafiffinal Motion
Ragarding Defendants Salary; Conference
with R. Dunn; Corferenca with cliant;
Correspondence with Underwood;
Correspondenca with City; Prapare for
direct of Plicher; Prepare for direct of
DeMeilo

Trial; Meeting with client

To Courthause re: file Plaintlfs Motion and
Memorandum 1o Admit Testimory, Coples
to Judge O'Connor

Reviaw Plaintiffs Exhiblts anc match to

defendants’ witnesses; Revise Mehring
direct oulline; Additional exhibits

3493

EANNED SANS BULDNG, 117 NORTS| ROST, SUTE 30C « SPOKANE. WASHINGTON 902010705

Rate

§170.00Mr

$95.00/hr

$170.00/hr

$170.00hr

$170.00Mr

$170.00inr

$170.00/hr

$110.00/hr

$96.00/h

Page 42

Hours

8.70
51.478.00

4.80
§76.00

18.60
$2,635.00

8.10
$1377.00

14.00
$2.380.00

8 50
§1.106.00

16.80
$2.822.00

0.10
311.00

340
$323.00


http:52.822.00
http:51.105.00
http:1,377.00
http:2,635.00
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DUNNG&BLACK
TUUAWYERS
A PROFESSICNAL SEFPACE CORPORATICN
FEOERAL TAX I 9°-1578231

Review Defengants Second Set of
intarrogataries/Requests for Production of
Docurnents; Prepare for Cournt; Resesrch
damages; Trigl;, Prapare for DeMelio; Trial;
Confarence with R, Dunn; Conference with
client

Trial; Meeting with client

Revise direct testimony outilne; Work on
trial exhibits

Research/draft Special Jury Instructions;
Prepare for Tria!; Confarerce with client;
Confarence with & Dunn; Trial

Triat; Meeting with client

Research collateral source rule; Prepare for
diract of Dr, Palmer, Conference with R.
Dunm; Conferance wilh K. Roberts re: direct;
Court, Motion for Judgrment as a Matter of
Law on Punilive Demages; Research
punitive damages; Correspendence with
Defandants

Trial; Maeting with client

Letter to Dr, Paimer, Final Brief on Punitive
Damages

Mark, photocopy and prepare additional
exhibits for tnal

Laga! research ra: compensatory and
punitive damages availaole tor 1683 First
Amendgment viotations

Research collaters! source mule; Prapare for
direct of Dr, Paimer; Conference with R,
Dunn: Conference with K. Raberts re: direct;
Court, Moticn fer Judgment as a Matter of
Law on Punltive Damages; Research
punitive damages; Correspendence with
Deftendants

Meeting with client, Witness preparation,

Emails to opposing counsal, Work on
closing

3494

EANNER BANK BIALTING, 111 NORTH ROBT, SUMTE 32 + SOUKANE, WAS! INGTON 99236708

Page 43
_Rate Hours
$170.00/hr 11.00
$1.870.00
$170.00/hr 14.80
$2,482.00
$95.00/r 1,50
$142 50
$170.00/hr 10.10
$1.717.00
$170.00mMr 17.40
' §2.958.00
$170.00hr 11.60
$1.870.00
3170.00Mr 15.30
$2,801.00
$95.00/hr 0.20
$19.00
$65.C0/hr 2.10
$199.5C
$80.00/hr 4.00
$360.00
$170.00/Me 11.20
$1,804.00
$170.00hr 13 50
§2,295.00


http:1,904.00
http:2,60t.00
http:1.870.00
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Jay Mehrning

1072842011

1072912011

1013072011

1073172011

1

+

3

JCB

KWR

5G

SCKN

8CN

RAD

SCN

SG

SCN

RAD

B

DUNN&BLACK

T awYERS
A PROFESSIDNAL SEMVICE CORPORATION

FEDERAL TAX [0 & -~ 97823"

Conferance ra: sirategy
Research re: closings on punifives

Revise Metring witness/exhibit reference
document

Research/draft Jury Instructions; Read
Defendant's Brief re: disclosura of medical
information; Comrespontence with defense
counsel; Review Withess List;
Review/shepardize Defendants' Jury
Instructions; Conference with R, Dunn; Plck
up Witness Depositions/Trial Tastimony
from Court, Correspondence with J.
Underwood, Correspondence with client;
Review Idaho vendict for 3,7 million:
Conference with clerk re: Jury verdict
assignment

Trial preparation. Mesting with ¢ilant

Correspondsnce with Rowland; Conferance
with client; Confarence with R. Dunn;
Prepare for Dafandants' witnesses; Pull
Exhibits/Deposition Transcripts/Tr:al
Transcripts/Declarstions

Triai preparation; Work on Jury instructions
and witnesa preparation

Correspondence with Court, Editidraft Jury
Instructiona; Prepara for defandants trial
witnesses; Editvdraft Special Verdict Form

Revise and final Response Brief, Jury
instruction comperison

Prepare for defendants Irial witnesses;
Confaranca with client; Draft Response to
Defendants Motion re: Disclosure of
Medical Information; Review/contrast jury
instructions; Creste tab'e; To/lrom Court;
Morning Hearings; Conference with R.
Dunn; Trial; Prapare for Barkiay

Trial; Mesting with client

3495

BANNER BANK BUILDING. 4 11 NORATH P0ST, SUITE 500 » SPROKANE, WARHINGTON 982010735

Rate

$340.00hr

$250.00MNr

$95.00thr

$170.00hr

$170.00Mr

817C.00¢hr

$176.00/nr

$170.00/0r

$98.007hr

§170.00#r

$170.00mr

Page 44

-1

1.00
§340.00

1,50
$376.00

0.50
$47 50

5.80
$1.686.00

12.80
$2,176.00

8.80
$1,486.00

12,30
$2,091.00

7.2
$1,22400
1.70
$181.5C

1240
$2,108.00

16.70
$2,839.00


http:2,839.00
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Jay Mehring

11712011

1172720114

1143/2011

t

3

H

AC

KWR

Jc8

MCO

RAD

SCN

JC8

GRH

mCoO

RAD

SCN

MRT

- MRT

DB

DUNNG&BLACK

LAWYERS
A PROFESSIONAL SERVICE CORFCRATION

FEDERAL TAY :D 811576201

Legal research re; compersatory and
punilive damages avallable for 1983 First
Amendment violations; Drafted mermo re:
Summary of all 15 cases and thelr verdict
amounts regarding punitive and
compansatory damages for 1983 claims
violating due process and First smendment

Research re: punitive closing argument
Research punitive damages law, Assist In
praparation of dlosing

Work on Dafandaat's Trial Exnibit binders
Teial, Meeting with client

Prapare for Barklay; Trial, Jury Instructions;
Meebticonference with Milt

Research re: closing argument
Canfererice re; closing, Research punitive
damages; Asslst ir closing preparation

Raview and compare Jury Instructions
Closing

To Court for Hearing; Le%ai resgarch; JJry
instructions confacence; Prepare Closing
Argument

Prepare for Court; CR 60 Mations; EdiVcraft
Jury Instructions; Jury Instructions with
Court; Draft Mamotandum on FOIAPDA
Exemnptions; Review exhibits for closing ~
bullet issues

Review CR 50 Juggment as a Matter of Law
Order; Review same

Toffrom Court tor closings; Strategy re!
same

3496

BANKER BANK BUILDING. (11 NORTH POST, SUITE 300 v SROCANE, WASH NGTON G3201-0705

Rate

§80.00/

$250.00/nr

$340.00Mmr

896 00ihr

$170.00/mr

§170.20mr

$250.90/r

$340.00/hr

$175.00/hr

$95.00/Mr

$170.00/r

$170.00/Mr

$18C Q0/Mr

$190 00/hr

Page 45

PO & 1]

5.80
$522.00

2.80
5625.00

5.00
$1,700.00

0.20
$18.00

15.84
$2,686.00

11.00
$1.870.00

1.00
$250.00

7.80
§2,652.00

0.60
$87.50

0.10
$9.80

18.60
$3.145.00

15.00
$2,550.00

0.50
$85.00

3.00
NO CHARGE


http:2,550.00
http:3.145.00
http:2,652.00
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http:2,686.00
http:51,700.00

Jay Mehring

11£3/2011

117472011

141042011

111112011

2/12011 -

2772011

B

DUNNG&BLACK
A PROFESEIONAL SERVIGE SORFORATION

BANNZA BANK BULTING. 111 NORTH POST, SUTE 300 » SFOKANE, WASHINGTON 8820 -07006

- KWR

-~ RAD

- SCN

RAD

- SCN

FEDERAL TAX 1D 8- 1578231

Asgist with preparation of closing and
rebuttal argument

Work on Closing Argument; Trial, Meeting
with client

Edit Memorandum/draft Jury Instruction;
Conference with R, Dunn; Motlon regarding
Jury Instruction; Closing argurments;
Conference with R, Dunn and cllent;
Conterence with Court re; Jury questions
{x2), Conferance with dient

Mesting with client; Conferanze re; Jury
Verdiot and post rlal issues

Conferance with R, Dunn reé: poat judgment
igsuas

Correspondence with Court; Take iury
verdict, Corrsspondence with client;
Conference with |urors; Carrespondence
with Rewland; Correspondence with City:
Conference with R, Dunn; Reviaw propossd
CR 80 Order

Far professwonal services rendered

Aaditional Charges

- Woestiaw-Lega! Research

Photacopy Charge(s)

Long Distance Charnge(s)

Westiaw-Legal Research

Photacapy Charge(s)

- long Distance Charge(s)

3497

Page 48

Rate ___. . Hours

$250.00shr 2.50
$6825.00
$170.00/Mr 9.20
$1.564.00
8170.00Mr 8.50
§1,445.00
$170.00/n0r 4.30
$731400
$250.00/tr 100
$250.00
$170.00/hr 4.30
$731.00
1988.85 $327,188.25
Qiy/Pdee
1
20.58 20.58
643
020 128.80
1
0.84 0.84
1
108.09 108.09
36
0.20 7.20
1
0.40 0.40


http:327.189.25
http:1,445.00
http:1.564.00

B

DUNNG&BLACK
A LAWYERS
Jay Mehnng A LIOFESSIONAL SERVICE CORFORATION Pege 47
BANNER BANK BUILDING, * 1 ROATH FOSY, SUTE 300 = SPOKANE, WASHINGTCN BR201-070%

FEDERAL “AX D §{-1578237 QiylPrice Amount

27712011 - Photocopy Charge(s) 425
0.20 85.00

211142011 - Postage Charge(s) 1
0.81 0.61

3/1£2011 - Westlaw-Lagal Resaarch 1
168.82 168.82

3/712011 - Long Distance Chamge(s) 1
0.73 8.73

3/8/2011 - Photocopy Charge(s) 5
0.20 100

318/2011 - Photocopy Charge(s) 380
0.20 78.00

3/11£2011 - Peostage Charge(s) 1
044 0.44

31512011 - Mileage 4
o5 2.04

4/4/2011 - Westlaw-Legal Research i
16.59 18.589

- Mileage 48
051 2.35

4/1172011 - Postage Chargels) 1
380 3.80

4/1212011 - Photwocopy Charge(s) 845
0.20 169.00

Long Distance Charge(s) 1
0.38 0.38

51372011 - Wesllaw-Legai Resaarch 1
13218 132,18

81512011 - Mileage 3
0.51 1.53

§/9/2011 - Photocopy Charge(s) 4
0.20 0.80

- Postage Charge(s) 1
g 0.44 0.44

3498



DB

DUNNG&BLACK
LAWYERS
4
Jay Menring 4 PROFESSICNAL SEMACE CORPSRATION 8
BANNER BANK BUILDING, 111 HOPTE POST SUITE 500 » SPOKANE, WASHINGTON 092010708

SECERAL TAX 11 91-1578231 Qtv/Prics Amount

682011 - Photocopy Charge(s) 344
y "ael 0.20 68 80

6/7/2011 - Westlaw-Legal Research 1
45,27 4527

« HMand Deliver Documents 2
16.00 20.00

6192011 - Photocopy Charge(s 6
y "wele) 0.20 1.20

- Photocopy Charge(s, 236
Y "gels) 0.20 47.20

6/1072011 - Fax Charge(s} 3
1.00 300

71172011 - Woestlaw-Legal Research 1
84.76 84.76

71512011 - Hand Deliver Documents 6
10 Q0 60.00

- Hand Delver Dacumnents 7
16.00 105.00

- Postage Charge(s) 1
5.44 5 44

77712011 - Long Distance Chargels 1
s raets) 1.72 1.72

7/8:2011 - Photacopy Chargels) 3083
Q.20 61860

711142011 - Photocopy Charge(s) 381
0.20 72.20

7/12/2011 - Fax Charge(s) 38
1.00 39.00

71132014 - Deposition Expense-Snover Realtime Reporting 1
443.00 443.00

77272011 « Professional Services Renderec-Mutin, Cronin, Casey & Blalr, P8 1
146,76 148.75

8172014 - Hand Deliver Documents 8
10.00 - 60,00

3489



DB

DUNN&BIACK
LAWYERS
Page 49
Jay Mehing A PROPESSIONAL SERVIGE CORFORATION 39
BANNFA BANK BULDING, * 1) NONTH POST, SUTE 300 « SPOKANE, WASHINGTON 202010708

FEISERAL TRX K0 01 - 1878241 Qiv!Price Amount

8172041 - Hand Deliver Documents 6
18.00 80.00

8121201 - Wastlaw:L agal Research 1
230.37 230.37

/4/201 - Mark Sanchez re: Transcript 1
42.00 42,00

- Deposition Expense-Snover Realtime Reporting 1
508.50 6049.50

8/872011 - Lang Distance Charga(s 1
" ge(®) 3,33 3.33

8/8/2011 - Puostage Charge(s) 1
8.44 8.44

8/9/2011 - Pnotocopy Charge!s) 1.354
0.20 27080

8/10/2011 - Photocopy Charge{s) 12
’ 0.20 2.40

8i29/2011 - Deposition Expense-Snover Realtime Reparting 1
268.50 268.50

- Deposition Expanse-Snover Reaitime Raponin 1
porine 268 50 288 50

9/1/2011 - Westlan-Legal Research 1
£63.31 563.31

8/2/2011 - Hand Dsliver Documents 2
10.00 20.00

« Hand Deliver Ducuments 4
15.00 60.00

- Spokane Superior Court 1
P b 5.26 5.28

9/7/2011 - Photocopy Charge(s 44
Py "ge(s) Q.20 §.80

~ Depositlon ense-Snover Realtime Reportin 1
&P portng 401,50 401.50

- Deposition Expense-Snover Realtime Reporting 1
388 50 3688.50

3500



DB

DUNNG&BLACK
‘ LAWYERS
{8y Mehring A PRCFESSIONA, SEFVICE CORRORATION Page 50
BANNER BaNK BLLDING 711 NCSITH POS™, SUTE 30 » SPOKANE, ViaSkINGTON 50210705

FERYERAL TAX D 91 57823: QtyfPrice ___ Amoynt

9/8/2011 - Long Distance Charga(s) 1
2 0.49 0.48

- Parking 1
15.00 15.00

8/12/2011 - Postage Charge(s) 1
= o 2.72 2.72

8/13/2011 - Photocopy Charge!s) 2126
0.20 425.20

10/1/2011 - Wasllaw-Legal Research 1
876.63 87683

10/3/2011 - Hand Deliver Documents 6
10.00 80.00

- Hand Deliver Documents 8
15.00 135.00

- Witness Fee 1
10.65 10.85

10/6/2011 - Long Distance Charge(s) 1
443 4.4)

- Professional Services Rendered-Mullin, Cronin, Casey & flair, PS 1
2,385.00 2 385.00

16/7/2011 - Witness Fee 1
10.00 10.00

- Witness Fes 1
10.00 10.00

10/110/2011 - Service of Process Fee-Mark Sanchez 1
54.00 §4.00

- Photocopy Charge(s 12,934
Py rge(s) 0.20 2,588 80

- Postage Charge(s) 1
o roet 5.15 §.15

10/11/2011 - Photocopy Charge(s) 876
0.20 175.20

- Deposition Expense-Snover Realtime Reportin 1 ‘
P ® porting 212.00 212.00

3501
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DUNN&BLACK
LAWYERS
P
Jay Mehring A PROFESSIONSL SEFWCE CORPCRATIGN s 51
BANNER BANK BUILDING. 111 NCRTH FQST, SUITE 360 » SPOKANE, WASHINGTON §3201-0708

FEDERAL TAX ID 91-1578231 QiyiPrice Amount

10v12/2011 - Service of Process Fee-Eastern Washington Attorney Services 1
40,00 40.08

11312011 - Deposition Expense-KVS Producticns 1
85.00 85.00

10/14/2011 - Parking 1
168.00 16.00

-~ Deposition Expense-Snover Realtime Reporting 1
§33.00 633.00

1072002011 - Corg for lrial preseritation 1
42.30 42.39

1002172011 - Photocopy Charge(s 1
Py ge(s) 1.26 1.25

132412011 - Trial Parking 1
15.00 15.00

102672011 - Cord for Court Exnibit 1
31.82 3162

Professional Services Rendered-Deanetie Faimer, FhD 1
1.375.00 1,375.00

10/31/2011 - Hand Deliver Documents 8
10.00 20.00

- Hand Deliver Documents 12
1500 180.00

« Photocopy Charge(s)-Orange LT 1
Py vel " 895.55 895.55

11/2/2011 - Westlaw-Legs! Research 1
1,328.39 1,328.38

11/4/2014 - Pholocopy Charge(s 524
Py Charge(s) 0.20 104,80

11772011 - Long Distance Charge(s 1
9 roe(s] 7.02 7.02

11/8/2011 - Postage Charge(s 1
1 ge Charge(s) 0.44 0.44

Photot Ch §221
otocopy Charge(s) 0.20 1,644.20

3502
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DB

Jay Mehring LAWVERS Page 62
A PROFESSIONAL SERVICE CORNOPATICN
BANNER BANK BUILDNG, 111 NOR™F POST. GUITE 336 » SPOKANE, WASHINGTON S0 ° -G8
FFIERAL TAX 2 81-1576281 Amount
Total costs $19.434.20
Amount
For profassional services rendered 1989.86  $346,603.45

3503



$05€E

MEHRING V. TTY OF SPOKANE, et al

CASE COST SUMMARY
2011 CcoST

PHOTOCORIES $7,392.60
POSTAGE $27.48
WESTLAW $3,564.00
LONG DISTANCE $19.14
DEPOSITION EXPENSE $3,315.50
SPOKANE SUPERIOR COURT FEES $5.25
SERVICE OF PROCESS FEES $40.00
FAX FEES $42.00
DISCOVERY MASTER $2,531.75
HEARING TRANSCRIPT FEES $96.00
WITNESS FEE $30.65
MILEAGE $5.92
HAND DELIVER DOCUMENTS $870.00
PARKING $45.00
COURT EXHIBIT $73.91
DR. PALMER $1,375.00

roraL $19,434.20
2011 COSTS PAID BY CLIENT CosT
PAID BY IPM TO DISCOVERY MSTR | $1,068.25
ITOTAL 51,068,285

2009 TO 11/8/2011 CosY
PHOTOCOPIES $10,122.84
POSTAGE $80.61
WESTLAW $4,257.49
LONG DISTANCE 525.06
DEPOSITION EXPENSE $9,885.40
SPOKANE SUPERIOR COURT FEES $5.25
SERVICE OF PROCESS FEES $310.00
FAX FEES 551.00
DISCOVERY MASTER $3,420.00
HEARING TRANSCRIPT FEES $131.00
WITNESS FEE $30.65
MILEAGE $5.92
HAND DELIVER DOCLIMENTS $870.00
PARKING $45.00
COURT EXHIBIT $73.91
DR. PALMER 51,375.00
FILING FEES $230.00
MEDICAL RECORDS $61.40
TURY DEMAND FEE $250.00
PAID BY IPM TO DISCOVERY MSTR $1,068.25
TOTAL $32,298.78

2009 COST
PHOTOCOPIES $451.40
POSTAGE $7.80
WESTLAW §$11.51
LONG DISTANCE 50.29
MEDICAL RECORDS $61.40
FILING FEES §230.00
SERVICE OF PROCESS FEES $145.00

ITOTAL 5907.40

2010 COST
PHOTOCOPIES $2,278.84
POSTAGE 54533
WESTLAW 568198
LONG DISTANCE 8563
DEPOSITION EXPENSE $6,569.90
SERVICE OF PROCESS FEES $125.00
FAX FEES $3.00
DISCOVERY MASTER S888.25
HEARING TRANSCRIPT FEES $35.00
JURY DEMAND FEE $250.00
TOTAL 510,888 93

alvbbe
m




invoice submitted to:

Jay Mehring
PO Box 48663

Spokane, VWA 99228

December 21, 2011

JANNFR BaNK BLILENG,

B

DUNN&BLACK

LAWY RS
A PROFFSSIONAL SERVCE COPPORALION

FIDERAL TAX D 5 1545231

In Reference To: Anne Kirkpatrick and City of Spokane

Professional Services

11/712011

5

- SCN

11/8/2011 - 8G
- WDM
- RAD

- SCN

11/9/2011 - RAD

- SCN

Canference re: Post Trial Motions; Work on
Fee Petition

Conference with R. Dunn; Cost Bill’/Attorney
Fee; Correspondence with Dr. Paimer

Draft Second Order for Judgment on
pleadings

Conference re. attorney fee pstition issues

Emails from M. Rowland; Work an Post Triai
Pleadings; Conference re: Post Trial Motions

Correspondence with J. Julius,
Correspondence with Dr. Palmer;
Correspondance with Rowland; Conference
with N. Kovarik; Conference with K. Roberts;

Email from M. Rowland; Emails toffrom the
Court; Conference re. injunction issues

Correspondence with J. Julius;
Correspondence with Court and defense
counsel; Rasearch re. costs in 1988
recovery, Research reasonableness of

Revisions to R. Dunn's Affidavit re: Fees

EXHIBIT

3505

“T1NORTH POET, SUTE 30C » SPOKANE, WASHING™ON 802C1 0705

Rate Hours
$170.00/hr 1.80
$308.00

$170.00thr 3.50
$595.00

$95.00/Mr 0.40
$38.00

$200.00¢hr 0.30
$60.00

5170.00Mmr 1.80
$306.00

$170.00/r 520
$884.00

$170.00/hr 1.30
$221.00

$170.00/nr 4,80
$816.00

$85.00/hr 0.20
$18.00



Jay Mehring

11/10/2011

1111172011

11/14/12011

11215/2011

11418/2011

1]

t

RAD

SCN

SG

KWR

§G

RAD

SCN

KWR

SCN

SG

RAD

KWR

SCN

B

DUNN&BLACK

LAWYLRS
A PPOFFSSIGRAL SERVICE CORPGRATION

FEOCRAL TAX I 911578231

Revise Fact Section of Attorney Fee
Memorandum

Work on Post Trial Motions

Correspondence with Snover,;
Correspondence with Cronin;
Correspondence with client; Review billing
entries; Research taxable consequences:

Draft and final Judgment, Natices of
Presentment. Revise and final Order on
Judgment as a Matter of Law

Revise Attorney Fees and Costs
Memorandum

Revisions to Affidavit of R. Dunn in Support
of Motion for Fees/Costs

Final Memorandum re: Fee Petition; Review
of Defendants' new trial pleadings;
Conferance re; Judgment issues

Correspondence with client; Conference with
R. Dunn and K. Roberts re: fees and costs;
Check rule re: time for filing for fees and
costs; Research municipallties and

Research re: community hourly rates/review
Declarations by local attornies and Darell
Scott award of reasonable fee of $520fhour

Conference with R, Dunn re: Post Trial
pleadings; Draft/edit R. Dunn Affidavit Fees
and Costs; Review case law reganding
objective support for reasonable fees; Edit

Revisions to Affidavit of R. Dunn
Work on Post Trial pleadings: Conference
re. Foe Petition issues

Strategy conference with S. Neisonre: Fee
Motion; Review case

Conference with R. Dunn; Edit Memorandum
for Fees/Costs; Review Broyles pleading;
Correspondence with Stephanie Bicomfield;
Gorrespondence with Bookkeaper, Review

3506

BANNER RANK 3UILEENG. 111 NOFTH POST, BLITE 300 o SPOKANE, WASHING ™I 45010205

Page 2

Hours

$250.00/Mr 1.00
$250.00

$170.00/hr 1.70
$289.00

$170.00/r 7.30
$1.241.00

$95.00¢hr 1.50
$142.50

$260.00/hr 1.50
$375.00

$85.00/r 0.20
$16.00

$170.00hr 320
$544.00

$170.00hr 5.40
$918.00

$250.00/r 1.00
$250.00

$170.00/r 6.40
$1,088.00

$985.00thr 0.30
$28.50

$170.00/hr 270
$458.00

$250.00thr 1.00
$250.00

$170.00/hr 6.00
$1,020.00


http:1,241.00

Jay Mehring
1111672011 - 8G
1111742011 - RAD

- S8CN
11/18/2011 - RAD
- SCN
- 8G
11/20/2011 - RAD
- SCN
114212011 - RAD
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B

DUNN&BLACK

LAWYERS
A PROFESSIONA! BERVICE SORPDRATICN

FEDERAL TAX £ @1 375855

Research; Assemble bills submitted to client
for direct pay

Call to 8. Troppmann, Work on post trial
pleadings and affidavits

Conference with R. Dunn; Edit Memorandum
re: Fees/Costs; Edit/draft Declaration in
Support of Fees and Costs; Review RPC 1.5

Meeting with client; Review M. Rowland
belated pleadings; Conference re: Hearing
issues; To Court for Hearing; Conference ra:
Crder presentment issues; Emalls toffrom M.

Coanference with R. Dunn; Conference with
client; Edit Declaration in Support of
Memorandum for Fees/Costs; Court; Edit
Judgment; Correspondence with M.

Revige and final Order re; Judgment as a
Matter of Law

Legal research re: Judgment formats and
entry of judgments; Prepare pleading re:
Entry of Judgment

Correspondence with Milt, Correspondence
with Court and defendants; Conference with
R. Dunn; Edit Response to Defendants
Opposition; Edit Judgment

Prepare for Court Hearing; To Court for
Hearing; Meeting with client

Correspondence with Milt; Review press
release re. undercover status; Hearing on
Judgment; Conference with client

Work on Fee Declarations

Conference with R, Dunn re: fees/costs
Meeting with 8. Troppmann; Conference re:
Post Trial pleadings

Conference with R. Dunn re: fees/costs;
Final Billable Summary;, Canference with

book keeper; Review costs; Final pleadings
and Declarations

3507

BANNER SANK BULLDING, 111 NCITHPOST. SUTE 200 » SPOKANRE, Wi~ NSTON 93267 (705

Page 3
Rate Hours
$95.00Mr 0.40
$38.00
$170.004w 2.80
$476.00
$170.00¢hr 2.50
$425.00
$170.00/r 3.80
$663.00
$170.00Mr 5.80
$986.00
$85.00/hr 0.10
$9.50
$170.00/hr 3.90
$663.00
$170.00/hr 2.20
$374.00
§170.00/hr 280
$442.00
$170.00thr 2.80
$476.00
$170.00/r 1.30
$221.00
$170.00/hr 0.20
$34.00
$170.00/Mr 230
$391.00
$170.00/hr 2.80
$476.00



Jay Mehring
11/28/2011 - RAD
- SCN
11/29/2011 - RAD
- SCN
- 8G
117302011 - SCN
- SG
- RAD
12712011 - RAD
- SCN
12/2/2011 - 8CN
- 8G
12/6/2011 - RAD
- 8CN

B

DUNNG&BLACK

LAWYE?IE
A PRCFESSIONAL SERVICE CCROOPATION

FEDERAL TAX 1D 81-1578231

Final Fes Petition pleadings; Emalls to/ffrom
S. Troppmann

Telephene call with client; Final Declarations
Telephone call from client

Final pleadings; Conference with
bookkeeper; Client communications

Revisions to Memorandum for Award of
Fees and Costs and Affidavit of R. Dunn;
Dratt Note for Hearing and Motion

Correspondence with client; File
management

Draft Order and Amended Judgment, Revise
and final Memorandum, Affidavit of R, Dunn,
Note, Motion, Order, Amended Judgment;
Prepare for filing

Emails toffrom M. Rowland; Conference re:
discovery issues re: Fee Petition

Emails to/from M. Rowland: Conference re;
Motion Reply issues

Correspondence with client; Pull discovery
for client; Review appeal timelines;
Correspondence with Rowland: Conference
with R. Dunn

Review Defendant's Motion for New Trial;
Research; Comespondence with Crystal H.
re; transcripts

QOrder Transeript of 11/21 Hearing

Review Defendant's post trial pleadings;
Conference re: Response to Defendants'
pleadings and issues

Client correspondence; Conference with R.
Dunn; Research Response to Motion for
New Trlal, Pleadings from opposing; Draft
Response to Motion for New Trial;
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Page 4
Ratg Hours
$170.00/r 1.80
$306.00
$170.00/hr 040
$68.00
$170.00/hr 0.40
$68.00
$170.00/hr 0.60
$102.00
$86.00/hr 1.00
385.00
$170.00/r 210
$357.00
$95,00/r 2.0
$237.50
£470.00/hr 1.10
$187.00
$170.00¢r 1.60
§272.00
$170.00Mr 2.00
$340.00
$170.00Mr 1.20
$204.00
$95.00/hr 0.10
$9.50
$170.00/hr 1.3
§221.00
$170.00/Mr 3.80
$646.00



Jay Mehring

1216/2011

12/7/2011

12/8/2011

12/8/2011

12/10/2011

1211172011

12/12/2011

1211372011

SCN

RAD

SCN

SG

SCN

RAD

SG

SCN

SCN

RAD

SCN

RAD

SCN

B

DUNNG&BLACK
L AWYERS
Page 5
A PROFESSICNAL SERVICE COPPORATION
SANNER BANK BULIING, 13 NORTH POST, SUITE 300 » SPOKANE, WASHING™ON 892C1 2705
SEZDEIALTAX DO 157623 Rate Hours
Draft Response to Defendants’ Post Trial $170.00/hr 6.90
Memorandum; Research, Conference with $1,173.00
K. Roberts; Conference with R. Dunn
Final Post Trial Motions Response Brief; $170.00/nr 4,50
Final Response Brief re: Fees $765.00
Draft Response to Defendants' Post Trial $170.00/hr 6.30
Memorandum; Research: Draft Response to $1,071.00
Motion Setting Scheduling Order re: Fee
Petition; Research discovery re: fees/costs;
Revise and final Response to Motion for $95.00/hr 0.40
Discovery Schedule on Fee Petition $38.00
Edit Response to Post Trial Brief, Edit $170.00/hr 3.00
Response to Motion for Scheduling Fee $510.00
Briefing, etc.; Correspandence with court
reporter; Skim closing argument
Email from M. Rowland; Conference re: $170.00/hr 0.60
Petition issues $102.00
Revise and final other two Briefs; Draft and $95.00¢hr 1.30
final Declaration of S. Nelson; Prepare for $123.50
filing
Final Response to Post Trial Motion; Final $170.00/hr 6.40
Response to Motion for Scheduling Order; $1,088.00
Review/final Declaration; Draft Response to
Motion to Correct Judgment; Research;
Review Defendants' pleadings; Review our $170.00/hr 0.50
Memorandum and supporting documents to $856.00
verify service upon Defendants
Review pleadings from M. Rowland $170.00/hr 1.40
$238.00
Research; Draft Response ta Defendants $170.00/hr 5.60
Oppoasition to Plaintiffs’ Request for $935.00
Fees/Costs; Correspondence with client
Final Reply Brief, Emails to/from M. $170.00/hr 2.30
Rowland; Conference re: Briefing Responses $391.00
Research; Draft Reply in Support Fees/Costs $170.00/hr 6.20
$1,054.00
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Jay Mehring
12/14/12011 - SCN
- 8G
12/15/2011 - WDM
- SCN
- RAD

- §G
12/18/2011 - RAD
- SCN
12/18/2011 - RAD
- SCN
12/19/2011 - KP
- RAD

- SCN
12/20/2011 - RAD

B

DUNNG&BLACK

LAWYERS
A PRGHESSIGNAL SEFRVICE GORPORATION

FFOFRAL 1AX 1D 51-157823°

Research; Edit/final Reply Memorandum;
Review Supplemental Memorandum from
Defendants; Carespondence with Rowland;
Review discovery issues; Review Reply

Revise and final Reply re: Mation for Fees
and Costs

Contference with S. Nelson re: attorney fee
and discovery motions issues

Dratt Declaration; Editfinal Declaration; Draft
outlines for Defendant's Motion Scheduling
Order, Defendant's Motion to Correct
Judgment, Defendant's Post-Trial Motion,

Hearing preparation

Revise and final Supplernental Declaration of
8. Nelson re; Fees

Hearing preparation; To Court for Hearing

Conference with R. Dunn; Prepare for
Hearings; Hearings; Conferance with client

Legal research re: segregation of claims for
Fee Petition; review billing Memorandums

re: Segregation

Review billing statements for segregation;
Review Wynn v, Earin

Legal research re; legislative history of RCW
4.56.110(3)(a).(b)

Review of Billing entries per Court's
Direction; Conference re: Supplemental Fee
Petition

Review billing statements for segregation,
Conference with R. Dunn; Draft billing
summaries; Draft Declaration; Client
correspondence

Conference re; Supplemental pleadings for
Fee Petition
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RANNFR SANK BUILDING, 111 NOPTH POST. SLITF 300 « SFOKARE, WaSHING [ON 85201-C705

Rate

$170.00hr

$95.00/hr

$200.00/Mr

$170.00/hr

$170.00/r

$95.00/hr

$170.00/hr

$170.00/r

$170.00/hr

$170.00¢/hr

$110.00Mr

$170.00/hr

$170.00/Mr

3170.00/Nr

Page 8

Hours

6.80
$1,156.00

0.80
$76.00

0.30
$60.00

6.50
$1,105.00

220
$374.00

0.60
347 .50

4.80
$816.00

5.60
$935.00

3.40
$578.00
1.50
$255.00

1.10
$121.00

2.40
$408.00

5.60
$952.00

0.80
$136.00
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Jay Mehring Page 7
A PROFESSIKNNAL SEPVIOF CORPORATION
BANNER SANK BULLJING, 1+ NOSTH POST. SUITS 300 « SPOKANE, YWASHINGTCN 8823 0736
FELDZHAL TAXID B1 1676823 Rate Hours
12/21/2011 - KP Legal research re: legislative history of RCW $110.00¢thr 3.00
4.58.110{3)(a).(b), California laws on interest $330.00
rates for punitive damages
- 8CN Correspondence with Rowland; Review $170.00/Mr 0.80
Notice of Appeal, Conference with R. Dunn $136.00
12/22/2011 - RAD Review billing records for segregation $170.00Mr 1.70
$288.00
- 8CN Cormrespondence with Rowland; Conference $170.00/r 1.80
with R. Dunn; Raview billing records $255.00
12/23/2011 - RAD E-mall from Rowland; Review of time records $170.00/r 1.80
$306.00
- 8CN Conference with R. Dunn, Conference with $170.00/hr 3.80
K. Roberts; Draft Subpoena Duces Tecum $846.00
and final, Review bllling records, aftorney
profiles, rates; Research local rates,
For professional services rendered 21210 $35461.50
Additional Charges :
Quy/Price
11/712011 - Long Distance Charge(s) 1
7.02 7.02
11/8/2011 - Postage Charge(s) 1
0.44 0.44
- Photocopy Charge(s) B.221
0.20 1.844.20
11/28/2011 - Hand Deliver Documents 1
10.00 10.00
- Hand Deliver Documents 4
15.00 60.00
12112011 - Westlaw-Legal Research 1
48948 499.48
127712011 - Long Distance Charge(s) 1
0.68 0.68
12/8/2011 - Photocopy Charge(s) 1.531
020 306.20
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Jay Mehring Page 8
A PPOFESRIGNA! SFRVIGE COBFCRANCN
BANNER BANK BLITING 111 RNOR b POST SLITE 300 » SFOKANE, WAS-NGTON 88201 0705
FLOERAL TAX 1D 91-157823 QiyfPrice ___Amount
127912011 - Photocopy Charge{s}-Spokane Superior Court 1
8.75 .75
Total costs $2,537.77
For professional services rendered 21210  §$37,988.27
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MEHRING V. CITY OF SPOKANE, et al

SUMMARY OF POST TRIAL FEES AND COSTS

CURRENT
11/5/2011 7O 12/23/2011 HOURS RATE TOTAL
Robert A, Dunn 61.40] $400.00| $24,560.00
Kaarin Praxel 4,10/ $110.00 $451.00
Wesiey D. Mortensen 0.60] $200.00, $120.00
Susan C. Nelson 131.80] S185.00] $24,383.00
Kevin W. Roberts 4,50 $250.00] 51,125.00
Shellie Garrett 9.70 $95.00 $921.50
ATTORNEY/LAW CLERK 202 .40 $50,639.00
STAFF TIME 9.70 $521.50
TOTAL 212.10 $51,560.50
11/8/2011 70 12/23/2011 COST
PHOTOCOPIES $315.95
WESTLAW $499.48
LONG DISTANCE $0.68
HAND DELIVER DOCCUMENTS $70.00|
ITOTAL $886.11

3513
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Foster Papper PLLC

Detalled Time Ropm

i
i
§
t

]

City of Spokaneladv, Jay P, Mehdng -#10062517

Ce e e Base

Date Tlm'éicee';_:fmf - Hours Amount
914711 |Rowland, Miten G. | 43, 96750
91611 [Rowland, Miltn G. 7T 179250
6/18/1 " Rowland, Mifton . 2,

81741 " |Rowiand, Mittn G, |

911811 |Rowland, Millon G, 1

91911 Rowisnd, MitonG.

92011 ‘Rowland, Miten 3.

921111 Rowland, Miion G,

8122111 Rowland, Miton 6,

92311 Rowland Millon G,

ei24i11 iRowland, Mitton G. A

9725111 Rowiand, Miten G, | !
82641 |Rowiand, Mion 6, T "1080.00
972711 |McCay, Katis Ca 1,827.00
E L Rowland, Milton 132750
O/28/11___McCoy, Katle Carder 8300
9/26/11 " Rowland, Mifion G. 1462.50
6729/11____|Rowland, Milton G. | 1.530.00
830711 Rowland, Miffon < " 1,887.50
10111 Rowland, Milton 181250
16/21M14 Rowiand, Miton 6.

1073494 ‘Rowfand, Miton G, ~

164411 McCoy, Katis Carder |

16/4/11 Rowland, Milen &7 B.

10/811  iMeCoy, Katie Cardes | 86 X
10/86M1  Milodragovich, Janelie 39 780.00
10511 Rowland, MionG. - 8

10/811 McCay, Katie Carder

10841 |Pation, Wiliiam H

108711 i Rowland, Mifion G. _

10/7A1 " {Rowland, Miten 6.~ 1T
101 __ [Rowland, Miton G. 87.50
10711 |Rowland, Miton G, © 77 ,
10/10/1  Fredman tifJames . 037 T 8000
10/10/11  McCoy, Katie Carder ol 96,00
10M0/11  Netson, Coim P’ 25, 537.50
10111 Peltn, Steven R 08! 24000
10/10/11  iRowisnd, Miton 6. | "0 247280
1011117 T [Glillend, E. Alexandra_ | 18 262.50
1011111 |Gitland, E. Alexandrs | 0.6 a7.50
[38H1AT " Tiliend. E Alexandra | 25 437.50
101111 [Glilland, E. Alexandra 13 18250
1011741 .Gitiland, E. Alexandra | _ 10| 176,00
10A1/11___ [Glfiiend, E. Alexandra 07 12250
107311 _[McCoy, Katie Carder a3 ... 7200
10/11/11_ [Nelson, ColmP 100 2,150.00
10111117 [Rowland, Milton & 85 191250
1012/11  Gitlend, E, Alexandm 2t] 36750
10612/11  Gillland, E. Alexandra 10| {78.00]
10/12/117  Glilland, E. Alexandra” | 10| 17500
101211 Lennox, Keiy A | 81 1,311.50
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Foster Pepper PLLC

1011211

Date
AL A

1AF e

oMl
10!13111
108 7 ilenm
10/13”1 .

Detailed Tims Raport

:

Clty of Spoiomof:dv Jay P. Mahring - #100‘25-17

, N . Bae

. Tiwio'ib?f,.__ ~ | Hours " Amount

" Neison, Colm P 229480
__Rowiand, Miton G, 1 71,936.60
[Glifland, E. Alexandra | 14, 24500
iGiliiand, €. Alexandra 12: 21660
Gililand, E. Alexandra 23] 40280
Lennox, Kelty A. 138 ‘408,50

"iNetacn, Coim P 74| 1520850
‘Rowfand, Milion G,

1011411 "Gliiland, E. Alexandra

10/14/13" " Giliiand, E. Alexandra”

10/14/11  Nefson.ComP

10/14/14 Rcm'iand. Milton G.

1071611 Nelson, Coim P

10181 Rowland, Milton G,

10/16/11  Rowland, Milton G.

1011711 DlJufio,P. Stephen

101711 Glliland, E. Alaxandra |

1017111 lel!land E. Nemndra _

1017111 Nelmn Comp

104711 :Rowiand, Nillion G.

1041811 Gillitand, E, Abnndu »

1018/11 \McCoy. Katla Cnrdef

1011811 Nelaon, Colm P K

101811 " Rowland, Milton 6.+

10M18i11  McCoy, Katie Carder

10/1911  Rowland, MBnG. 227250
10120/11  Rowiend, Miton G, 2337E0
10121111 ‘Rowland, Mifton G, 141750
1022/11_ Rowiand, Milion G, 980.00
102311 [Rowland, Miton G T 43| 58730
10724147 |Gliitand, E m)ggdra o1 1000
1024111 |Giiand, E, Alexandrs | 840.00
102411 McCoy, Katie Carder 1,58
1072441 |Rowlsnd, Miton G.™

1012811 7 [Giifiland, E. Alexandra

102547 'Neison, Com P

1072511 [Rowdand, Miton G,

16538711 [Gllitang, a_xar’.a?{ o

10726011 Gilllend, £, Alexandra |

10726/11  Nelson, Coim P

1026111 Pehtin, Staven R

1026/11  Rowland, Mitton @,

1027111 Glilland, E. Alexardra

10127111 |Gillland, £ Alexandra_

10727/11____{McCoy, Katle Carder

10B7AY Neison, Coim P

1072711 |Peitin, Steven R

1027111 |Rowland, Milton G.

1028/ |Gillland, E. Alexandra

10728711 McCoy, Katla Carder

10/28/11 | Nelson, Coim &

SEADOCS#51189585-v1-City_of_Spokane_-_Mehring_-_Time_Report_1 (2)L.XLS
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Fostsr Pspper PLLC R :
Detslled Time Repart i

117341 '-Rowlana Milton G._

114711 Rowland, Miton G,
11611 Rowland, Mikon G,
117111 7 Rowland, Miten G.
148111 Rowland, MitonG.
14811 “Rowland, Miton G.

1114011 Rowisnd, Miton G.
i Gdhtané E. Alexandra
1192111 [Rowland, Mitton G.
11/13111 " [Rowland, Mitton G,
1171411 iGillland, E. Alexandra
11411 [Malson, Coim P

City of Spokane/adv. .Isy"P'.'ﬁonrmg #100826- 171 o

I I 1 Base
Date Timekaeper JHours | Amount
10/28/11  |Poitin, Sleven R~ G4 120.00
10728111 |Rowland, MitonG. | 81 1,347.50
1072911 |Gliland, E. Alexandra 0.4 7000
11026/ [Rowlang, Miton 3. | 77 13 292.50
1073071 1 McCoy, Katie Carder 02 48.00
1673011 !Rowland Mikon G, 31| 697.50
1031157 [Gililand, E. Alexandra 85| 10506
10/347141  (Gillfand, 33 577.50
1013111 |McCoy, Katle Carder . 21 50400
1031731 {Nefeon, ComP T a3 " T84E0
10/31/11 Rowland, Miton G 68 220500
T Gittand, £, Alexandra | 151 28250
17311 McCoy, Katie Carder 1571 00

135711 7 [Peltin, Staven R

114411 {Rowland, Miton G,

11217 {Rowlend, Millon G.

11714111 |Rowland, Mittan G,

11:17/11 Gmnend E. Alexandra

147711 Rowland, Miton G

1174811 iGillland, E. Alexandra
114841 Rowland, Miton G.
1A% Gililend, E. Alexandra

11/19/11  Rowland, Mitton G.
11241117 [Rowland, Milton 6.
e Rowland, Mifton’ G
11271 ‘Rowiand, Mitton G,

1130117 " |Rowland, Miton G.
127311 IRowiand, Miiton G,

1208011 McCoy, Katia Carder__

|Report Total 583.8 |

125,286.50_
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Taylor v. City of Cheney, Slip Copy (2012)

2012 WL 5361424
Only the Westlaw citation is currently available.
United States District Court,
E.D. Washington.

Michael A. TAYLOR, Plaintiff,
V.
CITY OF CHENEY:; Allan Gainer
and Jane Doe Gainer, Defendants.

No, 11-CV-0170-TOR. | Oct. 31, 2012,

Attorneys and Law Firms

Michael David Kinkley, Scott M. Kinkley, Michael D.
Kinkley PS, Spokane, WA, for Plaintiff.

Michael C. Bolasina, Summit Law Group, Seattle, WA, for
Defendants. ’

Opinion

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

THOMAS O. RICE, District Judge.

*1 BEFORE THE COURT is Defendants' Motion for
Summary Judgment (ECF No. 25). This matter was heard
with oral argument on October 11, 2012. Michael D. Kinkley
and Scott M. Kinkley appeared on behalf of the Plaintiff.
Michae] C. Bolasina appeared on behalf of Defendants. The
Court has reviewed the relevant pleadings and supporting
materials, and is fully informed.

BACKGROUND

Plaintiff brings a § 1983 claim against Defendants for
violating his Fourteenth:Amendment right to procedural due
process. Plaintiff also alleges violations of Washington's
wage withholding statute (RCW 49,52) and Washington's
Open Meetings Act (RCW 42.30). Presently before the Court
is Defendants' Motion for Summary Judgment on ali three of
Plaintiff's claims.

FACTS

Plaintiff was an unpaid reserve police officer in the mid-
1990s in Southern California. Defendant's Statement of
Material Facts, ECF No. 28 (“Def.SOF”) at § 4. He graduated
from reserve police academy in California, but did not
attend a basic law enforcement academy. Jd. In 1998,
Plaintiff became an unpaid reserve police officer for the
City of Medical Lake in Washington, and attended the
Criminal Justice Training Commission's (“CITC") Reserve

Academy. 7 at{ 5. He was then granted a “special” limited
commission to serve as a fulltime police officer in Medical
Lake when the city was short-handed after September 11,
2001, Jd. atq 6. Plaintiff was given the authority to serve as a
police officer within city limits, however, he was not certified
as a peace officer by the CJTC. Id, In 2002, Plaintiff graduated

from the CITC's Equivalency Acadf:m),',2 and was then
certified as a fulltime peace officer by the CITC. /d. at§ 7. At
this time, he signed a form certifying that he met the training
requirements to become a peace officer. Sale Decl., ECF No.
32-1, Ex. C. The form also included a disclaimer that his
certification could be revoked or denied if the certification
was previously issued due to an administrative error by the
CITC. Id. Taylor testified that he understands now that he
would only have qualified for the Equivalency Academy if
he had attended CJTC's Basic Law Enforcement Academy
(“Basic Academy”) or the equivalent academy in another
state. Bolasina Decl., ECF No, 29-1 at 65:15-66:9.

In 2003, Plaintiff was hired as an unpaid reserve police officer
by the City of Cheney's (“Cheney”) former chief of police
Greg Lopes. Def. SOF at § 11. In 2005, he was hired as a
lateral fulltime police officer by new chief of police Jeff Sale
(“Chief Sale”) based on a mutual understanding that he was

certified as a fulltime peace officer in Washington. 314 atg
12, 15. Plaintiff testified that he applied for a lateral position,
and that he represented he was already certified as a peace
officer in his application for that position. Bolasina Decl,,
ECF No. 29-1 at 89:9-22. Based on documentation issued
to Plaintiff by the CITC that he was certified as a fulltime
peace officer, Chief Sale assumed that Plaintiff had graduated
from the CITC's Basic Academy or equivalent in another
state. Def. SOF at § 15, Cheney paid for Plaintiff to attend the

Equivalency Academy and in October 2005 he began as a
fulltime police officer in Cheney. Id. at§ 17.

g T
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Taylor v. City of Cheney, Slip Copy (2012}

*2 In the spring of 2008, Captain Bill Bender of the
Cheney Police Department reviewed Taylor's personnel file
after conducting an investigation into alleged misconduct
by Plaintiff during two traffic stops. Id. at § 18. Captain
Bender noticed that Plaintiff's file lacked documentation
that he attended the Basic Academy in Washington or the
equivalent in another state. Id. He contacted the CITC for
clarification, and the CITC conducted its own investigation,
Id. On June 30, 2008, Plaintiff was placed on administrative
leave while his certification status was investigated. Sale
Decl., ECF No. 32-2, Ex. G. Chief Sale met with Plaintiff and
explained the discrepancy in his certification. Def. SOF at §
18. Plaintiff was unable to provide documentation supporting
his certification. #d. On July 10, 2008, the CITC issued a letter
to Chief Sale informing him that Plaintiff was incorrectly
certified as a fulltime peace officer and should not have
been sent to the Equivalency Academy because he never
graduated from the Bas:ic Academy, and this issue could
only be corrected if Plaintiff successfully completed Basic
Academy. Sale Decl., ECF No.32-2,Ex. 1.

In order to send Plaintiff to the Basic Academy, Cheney
would have been required to pay the cost of attendance in
addition to Plaintiff's sal:;iry, benefits, and living expenses for
five months; as well as{keeping his job open and unfilled
during this time, Def. SDF at § 22. Chief Sale and Arlene
Fisher, Cheney's City Manager, decided they were unwilling
to incur the expense to send Plaintiff to the Academy
when he was hired with the understanding that he was
already fully certified. Id. at § 23, 35. On July 22, 2008,
Cheney Mayor Allan Gainer sent Plaintiff written notice of a
“pre-disciplinary/termination hearing” notifying Plaintiff that
Cheney was considering termination based on his lack of
certification as a fulltime peace officer, as well as possible
suspension for unprofessional behavior on several traffic
stops. Fisher Decl., ECF No. 30-2. He was informed that he
had the right to attend the meeting with an attomney and he
was given the opportunity to provide a written response at
any time, /d. On July 3'l>, 2008, Plaintiff attended the “pre-
disciplinary/termination hearing™ with his attorney; and Ms.
Fisher and Mayor Gainer appeared on behalf of Cheney.
Fisher Decl., ECF No. :30-3. During the hearing Plaintiff
affirmed that he did not éraduate from the Basic Academy in
Washington. /d. After this hearing Mayor Gainer terminated
Plaintiff's employment with the City of Cheney, effective
August 4, 2008. Jd, '

Plaintiff was a member of the civil service, and was therefore
entitled to a hearing to determine whether his termination was

for good cause, Wash. Rev.Code 41.12.090, 3 Under Cheney
Civil Service Rule 5.03, a petition for hearing must:

be in writing, signed by the petitioner, giving the mailing
address, the ruling from which the petition appeals, and in
plain language and detail, the facts and reasons upon which
the petition is based. A hearing on the merits may be denied
if the petition fails to state specific facts and reasons or if, in
the opinion of the Commission, the facts or reasons stated,
if true, would not entitle the petitioner to any relief.

*3 Showalter Decl., ECF No. 31-1. On August 14,
2008, Plaintiff’s attorney sent a “demand for investigation™
to Defendants requesting, among other things, an
investigation of whether the termination of his employment
was for good cause. Showalter Decl,, ECF No. 31-2.
According to Defendants, Plaintiff's letter did not request a
hearing, or state any facts or reasons supporting the request,
as required under the Cheney Civil Service Rules. ECF
No. 26 at 8. On September 3, 2008, Diane Showalter,
secretary for the Cheney Civil Service Commission
(“Commission™), sent a response letter to Plaintiff and
his attorney indicating that “the City [was] construing
[Plaintiff's demand for investigation] as a petition for
hearing™ and asking him to supplement the demand for
investigation with answers to very detailed questions

within ten days of receiving the letter, ® Showalter Decl.,
ECF No. 31-3. Plaintiff maintains that he did respond with

aletter dated September 9, 2008, 7 indicating that the “facts
and circumstances” of his demand for investigation “is
the termination of his employment as detailed in the letter
decision from the City of Cheney.” Kinkley Decl., ECF No.
41-2.
On Qctober 16, 2008, Showalter sent another letter to Plaintiff
indicating that she did not receive a response to her previous
letter and extending the deadline by an additional six days
for Plaintiff to respond before taking the information to the
Civil Service Commission “for a decision on how they want
to proceed.” Showalter Decl., ECF No. 314, According
to Defendants, neither Plaintiff nor his attorney responded
to either letter. ECF No. 26 at 9. On December 8, 2008,
the Commission held a meeting in the mayor's conference
room and the minutes indicated that “[w]e sent [Plaintiff] a
letter notifying him of this meeting as he had requested a
hearing. We did not receive a response from either [Plaintiff]
or his attorney. The Commissioners discussed the issue and
recommended that due to lack of response the Commission

deem the issue closed.” 8 Showalter Decl., ECF No. 31-5.
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SUMMARY J iIDGMENT STANDARD

The court may grant summary judgment in favor of a moving
party who demonstrates “that there is no genuine dispute as to
any material fact and that the movant is entitled to judgment as
amatter of law.” Fed.R.Civ.P. 56(a). In ruling on a motion for
summary judgment, the court must only consider admissible
evidence. Orr v. Bank of America, NT & SA, 285 F.3d 764 (9th
Cir.2002). The party moving for summary judgment bears the
initial burden of showing the absence of any genuine issues of
material fact. Celotex Corp. v. Carrert, 477 U.S. 317, 323, 106
S.Ct. 2548,91 L.Ed.2d 265 (1986). The burden then shifts to
the non-moving party to identify specific facts showing there
is a genuine issue of material fact, See Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986). “The mere existence of a scintilla of evidence in
support of the plaintiff's position will be insufficient; there
must be evidence on which the jury could reasonably find for
the plaintiff.” /d. at 252. .

*4 For purposes of sun{mary judgment, a fact is “material”
if it might affect the outcome of the suit under the governing
law. /d. at 248, Further, a material fact is “genuine” only
where the evidence is such that a reasonable jury could find
in favor of the non-moving party. /d. The court views the
facts, and all rational inferences therefrom, in the light most
favorable to the non-moving party. Scott v. Harris, 550 U.S,
327,378 (2007).

DISCUSSION

L. Section 1983 Claim

A cause of action purspant to 42 US.C. § 1983 may be
maintained “against any person acting under the color of law
who deprives another ‘of any rights, privileges, or immunities
secured by the Constitutjon and laws’ of the United States.”
Southern Cal. Gas Co., v, City of Santa Ana, 336 F.3d 885 (%th
Cir.2003) (citing 42 U.S.C. § 1983). The rights guaranteed by
§ 1983 are “liberally and beneficently construed,” Dennis v.
Higgins, 498 U.S. 439, 443, 111 S.Ct. 865, 112 L.Ed.2d 969
(1991). The Supreme Court has held that local governments
are “persons” who may be subject to suits under § 1983.
Monell v. Department of Social Servs., 436 U.S. 658, 690, 98
S.Ct. 2018, 56 L..Ed.2d 611 (1978). However, a municipality
may only be held liable for constitutional violations rcsultirig
from actions undertaken pursuant to an “official municipal
policy.” Id. at 691. :

Thus, in order to prevail on a § 1983 claim against a municipal
government, a plaintiff must prove the following elements by
a preponderance of the evidence: (1) action by an employee
or official under color of law; (2) deprivation of a right
guaranteed by the U.S. Constitution or a federal statute; and
(3) action pursuant to an “official municipal policy.” /d.
at 690-692. In this case, Plaintiff has alleged violations of
his rights to procedural due process under the Fourteenth

Amendment,® For the purposes of this motion Defendants
argue (1) Plaintiff was not deprived of a right guaranteed by
the Fourteenth Amendment, and (2) Plaintiff has produced
no evidence that his termination was pursuant to official
municipal policy.

A. Procedural Due Process

The Fourteenth Amendment provides that no State shall
“deprive any person of life, liberty, or property, without
due process of law . U.S. Const. amend. XIV, § |. It is
well-settled that a public employee with a constitutionally-
protected interest in his or her continued employment is
entitled to due process prior to being terminated. Cleveland
Bd. of Educ. v. Loudermill, 470 U.S. 532, 538, 105 S.Ct. 1487,
84 1..Ed.2d 494 (1985). Generally, due process requires that
an employee facing termination receive “oral or written notice
of the charges against him, an explanation of the employer's
evidence, and an opportunity to present his side of the story.”
Id. at 546. As the Supreme Court emphasized in Loudermill,
an employee's opportunity to be heard must occur before the
employee is terminated. /d. (emphasis added).

Furthermore, the Court stated that the Due Process Clause
requires a hearing “at a meaningful time” which indicates
that “[a]t some point, a delay in the post-termination hearing
would become a constitutional violation.” Id. at 547 (internal
citations omitted); see also Gilbert v. Homar, 520 U.S.
924, 935-36, 117 S.Ct. 1807, 138 L.Ed.2d 120 (1997)
(remanding for consideration of whether employer violated
due process by failing to provide a prompt post-suspension
hearing). Moreover, the Court rejected the argument that
it need not consider whether post-termination procedures
were adequate because, in part, “the existence of post-
termination procedures is relevant to the necessary scope
of pretermination procedures.” Loudermill, 470 U.S. at
547 n. 12, The Court specifically held that due process
required a pre-termination opportunity to respond “coupled
with” post-termination administrative procedures under the
applicable state statute. I, at 547-48. Following this line of
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reasoning, the Ninth Circtit has held that the court “must also
independently assess the adequacy of the post-termination
proceedings. For not only is such an assessment usually
required to determine the necessary scope of pre-termination
procedures, but the inadequacy of post-termination process
may itself by a scurce of a distinct due process violation.”
Clements v. Airport Authority of Washoe County, 69 F.3d 321,
332 (9th Cir.1995) (emphasis added).

*§ The parties in this case do not dispute that the Plaintiff
had a property interest in his continued employment or that
his property interest was deprived when he was terminated.
Plaintiff does not claim a violation of his pre-termination
due process rights, and acknowledges that he was afforded
a constitutionally adequate Loudermill hearing before he
was terminated. ECF No. 43 at 4. Thus, the only question
remaining for the Court is whether Plaintiff's procedural due
process rights were violated when he failed to receive a post-
termination hearing before the Civil Service Commission.

As an initial matter the Court rejects Defendants’ argument
that Plaintiff's procedural due process claim should be
summarily dismissed solé_’]y based on Defendants' compliance
with the Loudermill by pr@viding an adequate pre-termination
hearing. ECF No. 26 at 7. This is a blatant misstatement
of the law under Loudermill where the Supreme Court
recognized the importance of post-termination procedures
when evaluating procedural due process afforded to an
employee, and noted that defects in a post-termination
hearing could be constitutional violations. See Loudermill,
470 U.S. at 547-48; see also Bignall v. North Idaho College,
538 F.2d 243, 246 (9{}1 Cir.1976) (hearings regarding a
termination decision should be granted “at a meaningful time
and in a meaningful manher."). Rather, as noted above, under
Ninth Circuit case law the Court must independently evaluate
the post-termination process for due process violations, See
Clemerus, 69 F.3d at 332{.

The Court also rejects Defendants‘ argument that Plaintiff
cannot claim a constitutional violation for failure to receive
a post-termination hcafing in front of the Commission
because he failed to respond to several requests for additional
information from the Commission’s Secretary. ECF No. 26
at 7-11. Plaintiff's first letter demanded an investigation and
was in fact construed as a request for a hearing. ECF No.
31-3; see also Wash. R?ev‘{foda 41.12.090. It matters not
whether Defendants received Plaintiff's second letter dated
September 9, 2008, because Plaintiff's claim is that the denial
of his demanded post-thnination hearing violated his federal

due process rights. Furthermore, the Commission minutes
erroneously reflect that Plaintiff was notified of that very
hearing and he did not respond. :

Defendants' last argument is that any failure by Defendants
to provide an appeal hearing is not a protected constitutional
right because the Constitution does not guarantee that
employers will follow their own internal rules regarding
procedures for termination, See Williams v. City of Seattle,
607 F.Supp. 714, 720 (W.D.Wash.1985) (“[t]he process
constitutionally due [Plaintiff] prior to deprivation of that
property interest is determined not by the procedures set forth
in the SPD Manual, but rather by the requirements of the
Due Process Clause.”); Harris v. Birmingham Bd. of Educ.,
817 F.2d 1525, 1528 (11th Cir.1987) (*we emphasize that
the violation of a state statute outlining procedures does not
necessarily equate to a due process violation under the federal
constitution.”). Thus, Defendants contend that even if they
failed to follow their own rules, this does not equate to a
“prima facie” violation of procedural due procass. Rather,
Defendants argue that in order to determine whether due
process was violated, the Court must analyze the process
received under federal law. Jd.

*6 Plaintiff responds that his constitutional due process
rights should mirror those prescribed under Washington law,
which include the right to a post-termination hearing in front
of the Commission when timely requested by a civil service
employee. Wash. Rev.Code 41.12.090 (a discharged civil
service employee “may within ten days from the time of
his or her {discharge] file with the commission a written
demand for an investigation, whereupon the commission shall
conduct such investigation.”). The Court rejects Plaintiff's
unsupported argument that the Court should unilaterally
adopt the process afforded under the Washington state statute
as defining the scope of process due to Plaintiff under federal
law. Rather, the Court must analyze the process received
under federal law to determine if Plaintiff had a federal due

process right to a post-termination hearing. 10

Defendants fail to follow their own reasoning in their motion
for summary judgment. They do not cite the Mathews v.
Eldridge balancing test, nor do they make any attempt to
weigh the facts of this case under that standard. They make
no attempt to establish an absence of material facts as to
whether the lack of a post-deprivation hearing was a violation
of Plaintiff's federal due process rights. Instead, Defendants
rely exclusively on the erroneous argument that no post-
deprivation procedural due process was due Plaintiff as a
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matter of federal law. The Court finds that Defendants failed
to sustain their burden to show the lack of any genuine
issues of material fact regarding whether the failure of
the Commission to provide a post-termination hearing was
a deprivation of Plaintiff’s federal procedural due process
rights. ;

B. Municipal Liability :

A municipal entity may only be held liable under 42
US.C. § 1983 for constitutional violations resulting from
actions undertaken pursuant to an “official municipal policy.”
Monell, 436 U.S. at 691. The Ninth Circuit recognizes
four categories of “official municipal policy” sufficient
to establish municipal liability under Monell: (1) action
pursuant to an express policy or longstanding practice or
custom; (2) action by a final policymaker acting in his or
her official policymaking capacity; (3) ratification of an
employee's action by a final policymaker; and (4) a failure
to adequately train employees with deliberate indifference to
the consequences. Christie v. lopa, 176 F.3d 1231, 1235-
40 (9th Cir .1999), A pTaintiff must also establish a direct
causal link between the municipal policy and the alleged
constitutional deprivation. Trevino v. Gates, 99 F.3d 911,918
(9th Cir.1996).

Defendants argue Plaint:"lff‘s § 1983 claim fails because he
is unable to prove that his termination was the result of
any identifiable policy or custom of the Defendant. ECF
No. 26 at 15. All of Defendants' arguments focus solely
on the termination itself,‘as an isolated and unique situation
that Defendants have never encountered before; namely,
discovering several yeafs after hiring an employee that the
employee lacked the minimum qualifications for the job. See
Trevino, 99 F.3d at 918 (a policy or custom should not be
based on “isolated or spbradic incidents; it must be founded
on practices of sufficient duration, frequency and consistency
that the conduct has become a traditional method of carrying
out policy.”).

*7 As an initial matter, Plaintiff does not dispute that the
pre-termination hearing he was afforded complied with the
due process requirements of Loudermill. Therefore, all of
Defendants' arguments f'egarding the policy and practices
of the Defendants' decision to terminate the Plaintiff's
employment are essentially moot. The only issue remaining
is whether the actions By the Civil Service Commission
and its Secretary Ms, Showalter, were taken pursuant to a
longstanding policy or custom of the Defendants. Defendants'
sole mention of this discrete issue is one conclusory statement

made in their reply brief that Plaintiff “failed io establish
any unconstitutional policy or practice in his not receiving
a Commission hearing.” ECF No. 45 at 8-9. Defendants
offer no legal or factual analysis in support of this bare
assertion. Moreover, Defendants fail to challenge alternate
categories under which Plaintiff could establish municipal
liability, including: action by a final policymaker acting in his
or her official policymaking capacity, and ratifiqation of an
employee's action by a final policymaker. See Christie, 176
F.3d at 1235-40. The Court is not satisfied with Plaintiff's
lack of responsive briefing on this point. Yet, the Court finds
that Defendants have failed to meet their burden to establish
a complete absence of genuine issues of material fact as
to whether the events surrounding the denial of the post-
termination Commission hearing were pursuant to official
policy and custom of Defendants.

Last, Defendant Allan Gainer argues that he cannot be liable
because Plaintiff has failed to establish that he had anything
to do with the operations or decision of the Commiission. The
only evidence offered by Plaintiff is a mention by counsel
during oral argument that the letter sent by Ms, Showalter
to Plaintiff asking for more information so the Commission
could “investigate the matter and otherwise dedide how to
proceed,” was on City of Cheney letterhead indicating it was
from the “Office of the Mayor Allan Gainer,” Showalter
Decl., ECF No. 31-3. That said, while the record before the
Court indicates that Mayor Gainer was heavily involved in
the decision to terminate Plaintiff's employment, the Court
finds absolutely no evidence that Mayor Gainer had any
personal involvement in the post-termination hearing process.
Therefore, Allan Gainer and Jane Doe Gainer are dismissed
from this action.

For the foregoing reasons, the Court finds that the City
of Cheney failed to establish the absence of genuine
issues of material fact as to whether the failure to provide
a post-termination hearing was a violation of Plaintiff's
Fourteenth Amendment procedural due progess rights,
Summary judgment on Plaintiff's § 1983 claim is denied.

IL. Unpaid Wages Claim (RCW 49.52)

Under RCW 49.52.050(2) an employer is guilty of a
misdemeanor if it “wilfully and with intent to deprive the
employee of any part of his or her wages, shall pay any
employee a lower wage than the wage such employer is
obligated to pay such employee by statute, ordinance, or
contract.” Wash. Rev.Code § 49.52.050(2). This statute is to
be construed liberally to advance the intent of the Legislature
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to protect employee wages and assure payment. Schilling v.
Radio Holdings, Inc., 136 Wash.2d 152, 159, 961 P.2d 371
(1998). The critical determination in these cases is whether
non-payment is “wilfull,” in other words, when it is the “result
of knowing and intentional action by the employer, rather
than a bona fide dispute as to the obligation of payment.”
Brinson v. Linda Rose Joint Venture, 53 F.3d 1044, 1050
(9th Cir.1995); see also Schilling, 136 Wash.2d at 161, 961
P.2d 371 (to qualify as “bona fide” dispute it must be “fairly
debatable” as to whether an employment relationship exists
or whether the wages must be paid). Washington courts have
found that an employer does not willfully withhold wages
under the meaning of this statute where he has a “bona fide
belief that he is not obligated to pay them.” See e.g., McAnulry
v. Snohomish School Dist. No. 201, 9 Wash.App. 834, 838,
515 P.2d 523 (Ct.App.1973) (finding no evidence in the
record that employer did not genuinely believe that employee
was legitimately discharged and that wages could be properly
discontinued).

*8 Defendants argue that Plaintiff was timely paid all salary
and benefits owed to hirnlihrough his termination date, and the
statute is not intended to cover future wages that would have
been eamed if he had not been terminated. See Hemmings
v. Tidyman's Inc., 285 F,3d 1174, 1202-1204 (9th Cir.2002)
(rejecting plaintiffs’ claim for prospective wages pending a
jury verdict and noting that RCW 49,52.050 has been applied
when an employer withholds a “quantifiable and undisputed
amount of accrued pay,” but not when “there is a bona
fide dispute as to whether the employer is obligated to pay
the amounts in question.”). Plaintiff does not respond to
Defendants’ challenge. '

Generally, the issue of wflether the withholding of wages was
“wilfull” is a question of fact, however, if reasonable minds
could reach but one conclusion from those facts, the issue may
be decided as a matter of law. Moore v. Blue Frog Mobile,
Inc., 153 Wash.App. 1, 8, 221 P.3d 913 (Ct.App.2009).
Plaintiff identifies no specific facts showing a genuine issue
of material fact exists as to whether Defendants knowingly
and intentionally withheld wages. On the contrary, the record
before the Court indicates that Defendants had a genuine
belief that they were not obligated to pay Plaintiff after his
employment was terminated. See McAnulty, 9 Wash.App.
at 838, 515 P.2d 523. Even when viewed in the light most
favorable to Plaintiff, the Court finds that a reasonable jury
could only reach the conclusion that there was no violation
of RCW 49.52.050(2). Summary judgment on this claim is
granted.

i

1. Open Meetings Act Claim (RCW 42.30)

Under the Washington's Open Meetings Act (“OPMA™) “[a]ll
meetings of a governing body of a public agency shall be
open and public and all persons shall be permitted to attend
any meeting of the governing body of a public agency....”
Wash. Rev.Code § 42 .30.030. The purpose of the OPMA
is to ensure open decision-making by public bodies, and
courts apply its provisions liberally in order to further this
purpose. Clark v. City of Lakewood, 259 F.3d 996, 1012~
13 (9th Cir.2001). In order to avoid summary judgment on
an OPMA claim, “plaintiff must produce evidence showing
(1) members of a governing body (2) held a meeting of that
body (3) whether that body took action in violation of OPMA,
and (4) the members of that body had knowledge that the
meeting violated the statute.” Eugster v. City of Spokane, 118
Wash.App. 383, 424, 76 P.3d 741 (Ct.App.2003).

Plaintiff alleges that Defendants violated the OPMA because
the Commission meeting during which Plaintiff's termination
was discussed was not held open to the public, See
Wash., Rev.Code 42.30 et seq. Defendants contend that
this allegation is false because the Commission meeting on
December 8, 2008 was open to the public, and the time and
place of the meeting was posted in compliance with state
law and Commission policy. Def. SOF at § 52. Minutes from
the Commission meeting on this date show that Plaintiff's
termination was briefly discussed, and “due to the lack of
response” from the Plaintiff after requests for supplemental
information “the Commission deem[ed] the issue closed.”
Showalter Decl,, ECF No. 31-5.

*9 Once again, Plaintiff produces no evidence to show a
genuine issuc of material fact as to whether the meeting
on December 8, 2008 was open to the public. Defendants'
counsel admitted at oral argument that Plaintiff was not
notified that this meeting was taking place. However, the
OPMA only addresses the general requirement to hold a
meeting open to the public, it does not impose the additional
burden to ensure that interested parties are individually
notified. Even in the light most favorable to the Plaintiff,
the Court finds absolutely no evidence in the record that the
meeting on December 8, 2008, was not open to the public,
or that Plaintiff was not permitted to attend the meeting.
Summary judgment on this claim is granted.

ACCORDINGLY, IT IS HEREBY ORDERED:
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1. Defendants’ Motidn for Summary Judgment, ECF

2. Defendants Allan Gainer and Jane Doe Gamer are
DISMISSED from this action.
The District Court Executive is hereby dxrected to enter this
Order and provide copies to counsel.

No. 25, is GRANTED as to the claim for Willful
Withholding of Wages (section VI of the Complaint) and
the claim for violation of Washington's OPMA (section
VII of the Complaint); and DENIED as to the claim for
violation of Civil Rights, 42 U.S.C. § 1983 (section V of
the Complaint).

Footnotes

1
2
3

~J

The CITC is the executive agency responsible for training and certifying peace officers in Washington State. Def. SOF{ 1.

The purpose of the Equivalency Academy is to educate out of state officers with Washington's laws, Def. SOF{ 2.

Despite Plaintiff's testimony that he did apply for a lateral position, he heavily disputes that he was hired as a lateral pélice officer.
Plaintiff contends that due to an administrative error by the CITC he was listed as a lateral hire instead of “properly” as a folice trainee
which he argues is the position he applied for. Plaintiff's Response to Defendant's Statement of Facts, ECF No. 42 (“Pl.Response”)
arq 12, 17

Taylor had previously graduated from the Equivalency Academy in Medical Lake but he was required to attend again bpcause more
than 24 months had lapsed since he previously served as a fulltime police officer, Def. SOF at§ 17 i

Plaintiff contends “the lynch pin of this case is whether, at the time [he] was hired, was pre- cemﬁcanon a rcqmrcmept of the _;cb
description.” ECF No. 43 at 2. Thus, Plaintiff argues that the sole question is whether his discharge was in “good faith for cause .
ECF No. 43 at 10. That may be an issue considered by the Civil Service Commission, but it has no bearing on this cagse of action
under § 1983 which only examines whether Plaintiff was afforded procedural due process. .

The letter also indicates that the decision to hold an actual hearing is in the discretion of the Civil Service Commission.

In their reply brief, Defendants contend they have never seen this letter before now. ECF No, 45 at 2. It was not part of Plaintiff's
initial disclosures, nor was it produced in response to a request for production asking for all correspondence sent to or received
from the Commission. Defendants ask that it be excluded from consideration on the basis that it was improperly wi!hheld during
discovery. ECF No. 45 at 1 1. As indicated in the discussion below, whether Plaintiff adequately responded to the additional request
for information is immaterial to an analysis of whether the process afforded to Plaintiff was constitutionally adequate. .

The Court finds no evidence in the record that Plaintiff was ever “notified of the meeting” on December 8, 2008. Dcfcndénts counsel
conceded at oral argument that this was an erroneous statement in the minutes; no letter was actually sent to Plaintiff nbufymg him
of the December 8th hearing. ;

At oral argument Plaintiff clarified that he did not intend to pursue a substanuve due process claim. ‘

Generally, the amount of process due in a particular situation depends upon a balancing of the competing interests at stakc. Mathews
v, Eldridge, 424 U.S, 319. 335, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976). Specifically, a court must balance, “[f]irst, the private interest
that will be affected by the official action; second, the risk of an erronecus deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute procedural safeguards; and finally, the Government's interest.” /d.
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