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INTRODUCTION

Charles Moe was convicted of second-degree assault and indecent -
exposure against A‘M, his younger brother. A.‘M. testified u'ncquivocallj
that the alleged assault occutred during the month of July 2011, and no
other evidence indicated that the incident had occurred at any other time.,
But Mr. Moe had an irrefutable alibi for the entire month of July 2011.

Despite this fact, the trial court convicted him of the assault, finding—
| without any evidentiary support—that the assault could have occurred at
some other time. In 50 doiﬁg, the trial court violated Mr. Moe's
constitutional right o present a defense,

- The trial court also ¢onvicted Mr. Moe of indecent exposure to a
child under the age of 14, 'évéﬁ'ﬂaough the evidence did not establish that
Mr. Moe ever exposed his genitals during the incident, and the eviderice
ﬁfﬁnﬁati\'rely established that even if Mr. Moe had so .expo'sed himself,
AM. niever saw it, Ccshsis*‘teﬁf’:wim prior decisionis of Washington courts,
the trial coiirt was required o find that both of these things occurred, yet it
conrvicted M, Mog withiout finding that either of them had happened. This
conviction was therefore’ based on insufficient evidence.

Finally, thé court ordered Mr. Moe to pay an aftorney's fee

assessment without conducting a statutorily required inquiry into his




ability to pay. For these reasons, Mr. Moe's convictions must be reversed,.

and if they are not, the-cost assessment must be vacated.

| ASSIGNMENTS OF ERROR

1. The trié'i court erred in entering Fiﬁcﬁing of Fact 9, ﬁndmg that
the alleged assault had roccurrcd during the summer of 2011 but ﬁot in the
month of July.- | | |

2, The trial court erréd in relying on a date other than that ﬁxedrby
the evidence_ in order to convict Mr. Moe of assault. |
3. Mr. Moe‘s conviction for indecent exposure was not supported
by sufﬁcwnt ev:dence to establxsh the elements of the crime.
- 4 The tnal court erred in ordermg Mr Moe to pay attomey costs

wzthout mqmrmg mto hIS abﬂlty to pay.

ISSUES PERTA?{NE%&TO AssiGNMENTs OF ERROR

L. th:n the date on Whach an offense aﬂegedly oecurred is ﬁxed
by the trxal evidence, “ and the defendant presents an alzb1 defense based an
that ev1denc:e the defendant's constitutmnai right to present a defense B
requues that the verdlct be based ona findmg that thc offcnse occurred c;n
the date or dates fixed by the ev1denoe The alleged victim in this case

deﬁmtlvely ﬁxed the date of the alleged assault as sometzrne w1th1n the

month of July 2{)11 and no other evzdence estabhshed the date of the .




mncident ih questioﬁ“ Mr Mée p}eséntcd an aliBi showihg that he could not
havc commﬁted the aot durmg that month The trial court acccptcd Mr.
Moe's ahbl but heid that the offease couid have ocourred at some time
other than that ﬁxcd by the ev1dence and conv1cted M. Moc on that basis.
By domg s0, dld the tnal court deprlve Mr. Moe of h1s const1tut1onai right
to present a defense? (Assignments of Error 1, 2.)

2. A convigtion for indecent exposure requires the defendant to
have exposed his geﬁitals. Did the trial court err in holding that no genital
exposure was necessary and convicting Mr. Moe of indecent exposure,
desplte a lack of ev1dence that he had exposed hIS genitals during the
mczdent‘? (Assrgnment of Error 3 ) |

-3, "A cpnwg’uon for‘m‘dece_nt eXposﬁxe as ;1 gross, rather than
simiole,‘ misder'xieé'nbf 'réq'uiresf ?:ﬁe State to prove that a Chﬂd under:‘the age
of 14 observed the defendant‘s expcsed gemtals D1d, the ﬁrlai court érr in’
convictirig Mr Moe of gross mlsdememor indecent exposure despxte a’
lack of evidence that any child under the age of 14 ever saw Mr. Moe's
genitals? (Assignmerit of Error 3.)

4l A coﬁ'rt"méjz'éhljf order a juvenile defendant to pay costs,
including attorney's fees, if the court first inquires into the juvenile's -

ability to pay. Did'the trial court err in ordering Mr. Moe to pay costs




without inquiring nté whether he had the present or future ability to pay?

(Assignmerit of Efrord.) -

STATEMENT OF TI—IE CASE
In Dccember 2011 A. M then 13 ycars olda disclosed to hlS

parents two mmdcnts that he _cla1med had happened during the prior
summer between him and his older brother, Charles Moe. 1RP 68-71, 76,
91-92." A.I\/If cIaimed that d@g one of these incidents, Mr. Moe and
AM. had been alone in thé laundry room of their home, and that Mr. Moe
displayed their father's sheathéd hunting knife and said that he wanted to
cut off A, M s pems IRP 84 91 A.M. testified that the mc1dent made him
feel scared but he thought Mr Moe looked like he- was only playmg a |
_}oke IR‘P 1{}0—06 He also test1ﬁed that after he told Mr. Moe that the joke
wasn't ﬁmny, Mr. Moe m'nnedaately apologmed and prormsed not ’so doit
again. IRP 103,

"AM. testified that the‘othet incident oceurred while hie, Mr. Moe,
and some of their fiiécas and nephews were playing in the pool af their
home. IRP 93. A.M. claimed that Mr. Moe pulléd down his pants and that

AM. and the other children saw Mr. Moe's bare buttocks. 1RP 93-96.

* L The Verbatim Report of Proceedings consists of two'separately paginate‘d volumes.
The fost volume, containing the proceedings of March 9 and March 12, 2012, is cited in
this brief as "1RP." The second volume, containing the proceedings of Apnl 24 and May
3,2012,is mted as "ZRP "




' A M tesﬁﬁed that Mr Moe Wéé turned away from him and the other
chﬂdrcn dunng the mmdent 50 that thcy could see hzs buttocks but not his
pems IRP 94 - o | \

_ Based on these allegatlons the State charged Mr. Moe, at the time
a Juvemle, w1th one count of second~degree assault and ong countof
indecent cxposure to a child under the age of 14. CP 18. At Mr. Moe's
bench trial_, his parents both testified about A.M.'s demeanor when he
disclosed the incidents to them, as well as the timing of the disclosures.
I.RP 63-77. Neither parent claimed to have any knowledge of when the
incidents had actually happened, nor did they testify about when A. M.
claimed that the incidents had Happ‘ened. 1. |

‘ A.’M."tésf‘iﬁedz ébb;i;‘ﬂié_incidents as desctibed above. In adciitioﬁ;"
he claimed that the aileged assault had occurred sometime in July 2011,
shortly after July 4th TRP 90-91. He testified that the incident in the
swimming ool hadoccurred at about the same time.. 1RP 93. He also
testified a'boufthé ﬁiﬁe périod when he disclosed the incidents to'his
parents, and his testimony—that he had told them in December 2011,
sometimé before ChriStrhas;{fas consistent with the testimony of both of

his parents. 1RP 68, 76,91,




- After AM. testified, Mr; Moe presented evidence that he had been
.incarcerated‘fromi June 30 to August 8, 2011.% Mr. Moe did not present
any.other evidence on his own behalf.

| The trial court acknowledged Mr. Moe's alibi, stating that there

was "no debate" that "he was in custody through the entire month of July."
RP 124; see also CP '20;22, Findings of Fact (FF) 2, 5. But the court
convictéd him of assault anyway, finding AM credible as to the details of
the incident but not as to its timing. 2RP 21-22; FF 5; CP 22-23,
Conclusions of Law (COL) 1-2. The court did not identify any evidence,
nor did any exist in the record before it, to suggest that the incident had
occurred in the summer of 2011 but ot in J uly of that year.

Thé court also convicted Mr, Moe of indecent exposure, holding -
that exposure of the butfocks satisfied the statutory requirements for a
coﬁvictidn, and that the Staté-did not need to prbve genital exposure. IRP
127; FF 27-2§; COL 11:14. Tﬁe court sentenced Mr. Moe to 25 weeks of

incarceration; a $100 "Victims of Cfime Penalty Assessment," and 4 $25

? This evidence was preseated by Mr, Moe's probation officer, 2 Ms. Fluegge, and is
reflected in the trial court's oral pronouncement of the judgment. IRP 124. However, Ms.
Fluegge's testimony from the adjudicatory portion of the trial is missing ffom the official
record. See 1RP 108 (noting that a several-minute section of the audio recording of the
proceeding is missing): However, given the couirt's clear holding as to the source and
content of thig information, as well as its formal finding of fact that Mr. Moe was
incarcerated from June 30 to August 8, 2011, CP 20, this gap in the record need not affect
this Cowrt's consideration of the matter. See also 1RP 129 (noting during the sentencing
hearing, held the same day as the adjudicatory bearing, that "Ms, Fluegge has been here
almiost the entire time"), 145 (recalling Ms. Fluegge to the stand for the seatencing
hearing with the court’s admonition that "[y]ou're still under vath from this morning™).




"Court Appointed Attorney Recoupment.” CP 16-14. Mr. Moe now |
appeals-both of the convictions as well as the $25 attorney's fee
assessment.

' ARGUMENT -
L -:The Ceurt‘s ﬁndmg that the alleged assault occurred on a date

outside that fixed by the evidence wrongly deprived Mr. Moe
-of his alibi defense.

In genexal, the State does not need to allege or prove precisely
when a critme occurred. But certain circumstances may limit the State's
ability to rely on vague allegations as to timing:

We have adhered to the rule that, when a precise time is

fixed by the evidence, as is the usual case, and the defense

. is alibi, then the time element becomes a material one and

- the jury must be instriicted that 4 verdict of guilt must be
‘ _butt(med to the exact time as fixed by the evidence,

sz‘e v. Pitts, 62 Wn 2d 294 297 382 . Zd 508 (1963) (coiiectmg cases)

ThlS reqmrement sterns’ from a crlmmal defendant's right to present
a defense thch IS protected by both the state and federai const1tut1ons |
State v. Maupm? 128 Wn.Zd 018, 924-28, 913 P.2d 808 (1996);
Washington v. Texas; 388 US. 14, 19, 87 S. Ct. 1920, 18 L. E&.'Zd 1019
{1967) ("The right to offér the testimony of witnesses, and to compel their
atteﬁdancé, if figcessary; is in plain terms lthe' right to present a

defense . . . Th1s fi‘g*hfc ’1'_3_[3 fandamental element of due process of law.");




' Co_nst. art ‘I § 22;; US ‘Cpx‘;ls‘t,_. '.auén_end. Vi, U.S. C§nst. amend. XIV. Thus,

. in a case where the ewdence fixes the alleged date of an offensc it is

| reverSJble error for the Stéte to rcly ona breader ra;uge of dates if doing so
depnvas the defendant of the ab111ty to substantxate an a11b1 defense State
12 Brown 35 Wn 2d 379 382 83 213 P.2d 305 (1949) Stare V. Severns
13 Wn.Zd 542, 560-61, 125 P.2d 659 (1942).

In Brown, the State attempted to prove that the defendant had
committed a crime in Spokane on October 15, 1947. 35 Wn.2d at 381. The
defendant' offered evidence indicating that he had been in San Francigco
on that date, including checks cashed by him: in San Francisco on both
October 14th and October 16th, 74, at 381-82. The State then claimed
during closing argmnent that the precise date on whiéh the offense
oceurred waslilﬁﬁia‘géfié.i;"'beg}i;isé the to-convict instriction simply asked
the jury to'determii@?.\%rhefﬁé{fhe offense had occurred "on or about"
October 15th, d. 21382,

- The Washingfbn: Supreme Court reversed the defendant's
conviction, holding that this instiuction "was etroneous and prejﬁdicial."
Id. at 383. The Court nofed that because the State's evidence fixing the
date as October 15th was the basis of the alibi, the State's subsequent
reliance on a date outside that fixed by the evidence wrongly deprived the

defendant of his'defense: 74 at 382-83.




The key inquiry in such a case is whether the defendant was
deprived of the alibi defense. ‘?or example, in Pits, the Washington
Supreme Court upheld a conviction that rested on an impreocise date, even
though the defendant had claimed an alibi. The evidence in Pitzs indicated
that the ctiminal act had occurred on one of three consecutive days, |
though the date could not be fixed more specifically. 62 Wn.2d at 298.
The defendant claimed an alibi as to all three days, Id. at 300, The Cowrt
held that even though the State had relied on an imprecise date, and even
though the defendant had claimed an alibi, the defendant's constitutional
right to prés ent a defense was not violated, because the purported alibi
spanned the entire period in éuéétiaﬁ. Jd. Thus, the deferidant's subsequent
Sonviction did ot indidate that he had been deprived of his alibi
defense—it mereiyiﬁd@catéa"fhét the jury had not believéd the alibi Id,

In th’isuc'ase“, o' the othér hand, the trial court's reliance on a daté -
outside that fited by thé evidence did deprive Mr, Moe of‘his alibi
deferise: First, the sviderics fixeid the time of the alleged assault, AM.
festified unequivocally that the alleged assault ocourred in July 2011, -
sothetime’ shortly afér Juily 4th’ 1RP 90-91; FF 5, This was the orily
evidence introdiced as to the date of the alleged assauit. No other

witnesses testified to the specific date, or even the general time period,




when these events happened: The evidence thus fixed the date of the
alleged assault as sometime in Tuly 2011,

Second, based on this testimony regarding the date of the alleged
assault, Mr. Mo offered an alibi defense, presenting ﬁi‘lcont'roverted‘
evidence thAat he was iﬂclarcerated during the entire month of July 2011.
He therefore cduld'no“'c have cor;lmittcd any assault against A M. during
the time peridd .ﬁi'eci bﬂr the ex;idence. Thus, under Pitts, Brown, and fhe
cases cited therein, the date on which the assault allegedly occurred ﬁas
material to a conviction. |

Because the date was'niatcriai, the trial court was required to find
that the"as'saﬁlf"iﬁd 656&&6:&3&'1@ the time fiked by the e;ri&encem
sonetimié in Tuly 201 i—is é'f’déf‘té coﬁﬁct Mr. Moe. E, 2., Pits, 62 |
Wa.2d at 297; Brown, 35 Wh. 24 at 383; Severns, 13 Wn.2d at 560-61. -
Ths trial doutt believed M. Moe's alibi, acknowlédging that bécause of
his inCarcératiﬁn, the date cited by AM. c;)uld not have been accurate.
IRP 124; FF 2, 5.&6% the cotirt convicted M. Mé‘c anyiaféy, based upon
its fmdingl“‘t'hét fhe offénse st simply have docutred on Some date other
than that fixed by the eviderice. IRP 124; 2RP 21-22; FF 5; COL 1:2.

This finding departed from the evidence and wrongly deprived Mr.
Moe of his alibi defense. And ds in Brown, that exror requires reversing

the resulting conviction.

10




II.  'The State failed.to prove that Mr. Moe.committed the gross
misdemeanor of indecent exposure.

The State bears the bﬁden of provmg each element ofa cnmmal
offense beyond a reasonable doubt Apprendi v. New Jersey, 530 Us. 466
490 120 8. Ct. 2348 147 L. Ed 2d 435 (2000) Inre Wm.s’kzp, 397 U. S
358, 364, 90 S Ct 1068 25 L. Ed. 2d 368 (1970). Evidence is sufficient
to support a conviction only if, "after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could have
found the essential eléments of the crime beyond 2 reasonable doubt."
Jackson v. .Vz'rgim'a', 443 U.S.‘307, 319,99 S, Ct. 2781, 61 L. Ed. 2d 560
(1979); State v. Green, 94 Wn2d 216, 221, 616.1?'_.2;_1,628 (1980). A
c:‘riminaiz c‘gﬁf.i;lricti'éﬁ ﬁiét 1s based upon insufficient evidence violates the
defendant's fundamental tight to due process of law and must be reversed.
City of Seattlev. Slack; 113 Wn.2d 850, 859, 784 P.2d 494 (1989); U.S.
Const. amend. XIV,Const art. T, § 3. Moreover, both the state and federal
coﬁstim'f':ionkai?gﬁarantées égains’t double jeoﬁardy protiibit a second”
prosecution or the same offense after a reversal for fack of sufficient
evidence. Stdte v; Hardesty, 129 Wn.2d 303, 309, 915 P.2d 1080 (1996)
(citing North Carolina v. Péarce, 395 U.8. 711, 717, 89 S. Ct. 2072, 23 L.,

Ed. 2d 656 (1969)); Const. art. 1 § 9; U.S. Const. amend. V. Thus, when a

11




' conviction is Feversed for lack of sufficient evidence, the appropxtiaté'
‘remedy is dismissal of the charge with prejudice.
a. The t‘f‘lﬁi court dld not ﬁnd that Mr. Moe exposed his
- genitals, as- requlred to convict a defendant of indecent

exposure, and the State did not present sufficzent evidence
te support such a finding, .

RCW 9A.88.010(1) j)fovides that “fa] person 1S guilty of indecent
exposuré if he 61’ she intentionally makes ény open and obscene exposﬁe
of his or her person or the person of another knowing that such conduct is
likely to cause féasonabié affront ot alarm." The offense is-elevated from a
simple misdéme’anor to a gross misdemeanor “if the person exposes
himself or herself fd' aperson under the a’fg‘e of foﬁrtecﬁ yéai‘s; "RCW
9A8801 O(Z)(b) l\f.ilf;:'l\}i‘tje-:'ﬁs}é's'.‘c‘onvicéted of a gross misdemeanbr under
the latter prowsmn S‘ee cP 10 §§ 2.1 2 3 (noting an offense score of ;'D:Jr"
for the mdecent—e‘xposure conthlon), RCW 13 40, 035 7 (notmg that the
offense score for mdecent exposure 18 "D+" only if the victim is under 14
years old); CP ‘1"8.

“Iﬁﬁece‘ﬁt of obscene exposure of .his person” meané "3 lascivious
exhibition of those private parts of the person which instinctive modesty,
human decenty, or ébmm&ﬁ'i)'fépriety require shall be customarily kept

covered in the presence of others." State v. Galbreath, 69 Wn.2d 664, 668,

12




© 419 P.2d 800 (1966) (emphasis added). "Private parts,” in turn, means
gemtals o o o |
It [13} not necessary that the term "prwate parts" be further |
‘defined.-The term is generally understood as a :
commonplace designation of the genital procreative
organs. . .. "It is hornbook law that, whenever and
-~ wherever the terms ‘privates’ or ‘private parts’ are used as

descriptive of a part of the human body, they refer to the
gcmta; organs. Every dxcuonaxy so defines them."

State v. Dennison, 72 Wn.2d 842, 846, 435 P.2d 526 (1967) (quotmg State
v. Moore, 194 Or. 232, 240, 241 P.2d 455 (1952), abrogated on other
grounds by State v Walters, 3.1 1.Qr. 80, 85 n.8, 804 P.2d 1164 (1991));
State v, Vars, 157 Wn. App. 482, 491, 237 P.3d 378 (2010)
(acknowledgmg that "RCW 9A 88.010 requires an exposure of genitalia in
the presence of ancther") So Inmted the mdecent exposure statute is not
unconsututlonaﬂy vague Galbreath 69 Wn 2d at 668

Washmgton 8 constructlon af “exposure of hIS or her person" to

meai gemtalléqusurc is .cons;stent with and derived from common law.

"The I;eéisiaﬁxfe is p-'ré'sﬁnéd‘;fto‘be ;wk'zare of the comﬁzoﬁ léw, énd a
statute will not bé consirued in derogation of the common law unless the
legislatuxc has (:'Iearl"yﬂ expressed that purpose.” Hansen v. Virginia Mason
Medical Center, 113 Wn. App. 199, 205, 53 P.3d 60 (2002) (internal

citation omitted). Moreovér, the Legislature has mandated:




The provisions of the common law relating to the
-commission of crime and the punishment thereof, insofar as
not inconsistent with the Constitution and statutes of this
- state, shall supplement all penal statutes of this state and all
persons offending against the same shall be tried in the
court of this state having jurisdiction of the offense.

RCW 9A.04.060.

‘At common law, "exposure of his person” meant genital exposure,
because in that context‘,‘ “person" was a ‘euphemism for "penis." Duvallon
v. District of Columbia, 515.A.2d 724, 727 (D.C. Ct. App. 1986). The
court int Duvallon interpreted and applied a statute that, like Washington’s,
prohibits the obscene "exposure of his or her person." Id. at 725 (citing
D.C. Cocle § 22-1‘1 12(&) (198 1)). The court surveyed the history of the
offense and feund that "Enghsh common law cases compel the conclusion
that mdeeenf exposure Was hrmted to the exposure of gemtals " Id. at 726,
In further notmg that "A-m‘erlcan common law cases are in accord with
those of Eﬂgl'aild," the court cited both the Washington Supreme Court’s
decision in Démison and thie Ofegon Supreme Court’s decision in Moore.

* Othér states agree. The Massachusetts Supreme Court, for
example, recognizes that "[t]he exposure of genitatia has been defined by
judicial interpretation as an éssential element of the offense of indecent”
exposure." Commonwealth v. Quinn, 439 Mass. 492, 494, 789 N.E.2d 138

(2003). The court collected cases and legislation from multiple statés to

14




show that in "[a]lmost all jurisdictions ... the exposure of genitalia is
either expressly ﬁréscﬁibé& in tﬁc' statute or judicially rcquiféd for
conviction of that offense.” Jd. at 497 n.10. - |

The California Court of ‘Appeals reached the same conclusion in
People v. Massicot, 97 Cal, App. 4th 920, 118-Cal. Rptr. 2d 705 (2002).
interprctiﬁglC-‘aiifor‘ni'a"s:br_‘oadcr statute, which prohibits exposure of the
"person or ﬂ}elpfivate parté thereof," the court reversed an indecent-
exposure conviction for failure to prove that the defendant displayed his
naked génitalé. Id. at 922, 924, The court recognized that statutes are
pre.sumed to codify common law and "the common law offense of
indecent exposire fe'cgtiiﬁr‘:es“ ?dfépl;éy of the genitals." Id. at 928. Because the
State had not proved genital éxp'ésure; the court reversed the defendant’s
cotiviction. Id af 922 o |

Thé evidence in Mr. Mob's case did not establish that he ever
exposed his g'eﬁi'teiiisi-'l‘he' trial court théught that it did not need to find that
| any genital éxposure had vccurred, and did ﬁot make any such finding;
1RP'127 (" know of 6 case law or statute that requires that the exposure
be frontal in nature; it doesn't have to besa penis. 1 don't know why it can't
be the bare bottom of &'person."); FF 27-28; COL 11-14. "In the absence
of 4 fifiding on a Afactdél' issue we must indulge the presumption that the

party with the burden of proof fiiled to sustain their burden on this issue."
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State v. Armenta, 134 Wn.Zd 1, 14,948 P.2d 1280 (1997). Indeed, by
expressing its view that genital exposure was unnecessary to an indecent-
exposure conviction, the tfial court implicitly found that no such exposuré
had occurred. 'Accordingly, Mr. Moe's indecent-exposure conviction must
be reversed and the charge dismissed with prejudice.

b. The triai court did not find, and the State failed to prove,
that any person under 14 years old saw Mr. Moe's genitals.

As discussed above, the State failed to prove that Mr. Moe exposed
his "person.” This alone constitutes a sufficient basis for reversal. But the
State also failed to prove the rémaining‘portion of the offense as charged-
exposure to a person under the age of 14.

The plam language of the statute requxres that for the gross |
misdemeanor conviction pbtamed here, the defendant must have |
"expose{d] hiﬁself or ﬁerself toa person under the ag;f: éf foﬁrteen." RCW
9A 88 010(2)(13) As descnbed above th1s exposure must be of the |
gemtals not merely of the buttocks or another part of the body This Court
has held, under the materxaliy 1dent1ca1 language of former RCW 9.79. 080
that such a conviction cannot stand unléss a child under 14 actually saw ;
the exposed gei:iitals. State v. Binch, 2 W, App. 189, 190, 467 P.2d 212

(1970) ("The state must prove as a constituent element of the crime
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- charged that there was an actual physical exposure of the defendant's
private parts seen by the child involved.").
Here,_- not pz;ly is there no evidence that any child under 14 actually
saw Mr. Moe's genitals, but A.M.'s testimony affirmatively establishes that
_he did not see anything otﬁer than Mr, Moe's buttocks. 1RP 93-99. A.M.
testified that during the incident; he and the lot‘her children "didn't see [Mr.
Moe's] private part but we saw his other part.on the backside." 1RP 64,
A M. went on to describe the incident in teﬁns that clearly demonstrate -
that he understood the difference between buttocks and genitals, and that
he saw only Mr. Moe's buttocks. 1RP 94-99, Thus, even if the evidence -
had been sufficient to establish that Mr. Moe in fact exposed his genitals at
Call it still was not sufficient to‘establish that any child under the age of 14
saw the exposed getitals. The conviction therefore must be reversed.

IIl.  The Court imposed 2 cost assessment w1thout mqmrmg into
Mr. Moe's ablllty to pay.

" RCW 13.40.145 provides the sole authorization for a juvenile court
fo assess attorney's fees, RCW 13.04.450 ("The provisions of chapters
13.04 and 1340 RCW | . shall be the exclusive authority for the
adjﬁéiiéaﬁoii and disp'OSi;tiSﬁ': of juvenile offenders except where othérwi'se
exprés_sly' provided."), The statute allows a court to order a convicted

juvenile "to pay a reasonable sum fepresenting in whole or in part the fees
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for le gaI serv;ces prowded by pubhcly funded couﬁsel " RCW 13 40.145.
However before ordermg payment of such costs, the court must inquire
mto the Juvemle 8 abzhty to pay Id ("If after hearmg, the court finds the
Juvanﬂe parent or other 1ega11y obhgated pe1son able to pay part or ail of
the attomcy 8 fees and costs 1ncurred on appeal the court may enter such
order or decree as is equitabk: ...."). Here, the court ordered Mr, Moe to
pay $25 in attorney's fees without evér inquiring into his ability to pay. CP
24-27,13; 1RP 176. Because the statute requires 2 court to make such an
inquiry before imposing attorney's fees, this portion of the trial court's
order was in error. Therefore, even.if this Court upholds one or both-of

Mr. Moe's convictions, the 325 'cbst assessment rust be vacated.

C ONCLUSION

By relymg on a .date outside that ﬁxed by thé evidence 1ﬁ order lto
undermmc Mr. Moe 5- ahb:t the tr1a1 court violated Mr Moe s
constltutloﬁal r1ght.to present a defense The court also convmted Mr Moe
of mdecent exposure based on legaﬂy msufﬁc:ent ev1dence And the court |
ordered Mr Moe to pay a cost assessment w1th0ut 1ﬁqumng mtc; hls
ab1hty o pay, vzolatmg the court‘s statutory obhgatlon Therefore m
Moe respectﬁﬂly asks ﬂ:us Court to reverse his convictions, or |

alternatzvely, to vacate the SZS cost assessment agamst h1m

8 .




- DATED this 9th day of August, 2012.

Respectfully submitted, .

LS

Rabi Laliri, WSBA #44214
~ Washington Appellate Project
~ Attorney for Appellant
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
RESPONDENT, 3
v. % NO. 30717-4-11I
CHARLES M., %
JUVENILE APPELLANT. %

AMENDED DECLARATION OF DOCUMENT FILING AND SERVICE

-1, MARIA ARRANZA RILEY, STATE THAT ON THE 97 DAY OF AUGUST, 2012,
I CAUSED THE ORIGINAL OPENING BRIEF OF APPELLANT TO BE FILED
IN THE COURT OF APPEALS - DIVISION THREE AND A TRUE COPY OF
THE SAME TO BE SERVED ON THE FOLLOWING IN THE MANNER INDICATED

BELOW:

[X] JAMES HAGARTY, DPA (X) U.S.MAIL
KEVIN EILMES, DPA ()  HAND DELIVERY
YAKIMA CO PROSECUTOR’S OFFICE ()

128 N 2" STREET, ROOM 211
YAKIMA, WA 98901-2639

[X]  CHARLES M. (APPELLANT) , () U.S.MAIL
(NO VALID ADDRESS) ()  HAND DELIVERY
C/0 COUNSEL FOR APPELLANT (X)  RETAINED FOR
WASHINGTON APPELLATE PROJECT MAILING ONCE
ADDRESS OBTAINED

SIGNED IN SEATTLE, WASHINGTON THIS 9™ DAY OF AUGUST, 2012,
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE

STATE OF WASHINGTON,
RESPONDENT,
v. NO. 30717-4-I11

CHARLES M.,

JUVENILE APPELLANT,

SUPPLEMENTAL DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 9™ DAY OF AUGUST, 2012,
I CAUSED THE ORIGINAL OPENING BRIEF OF APPELLANT TO BE FILED
IN THE COURT OF APPEALS - DIVISION THREE AND A TRUE COPY OF
THE SAME TO BE SERVED ON THE FOLLOWING IN THE MANNER INDICATED

BELOW:
[X] CHARLES M. (X)  U.S.MAIL
1210 5 72'° AVE APT H-74 ()} HAND DELIVERY
YAKIMA, WA 98908 ' ()

SIGNED IN SEATTLE, WASHINGTON THIS 9™ DAY OF AUGUST, 2012.
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CC:  JAMES HAGARTY, DPA
KEVIN EILMES, DPA
YAKIMA COUNTY
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