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I. INTRODUCTION 

Spol<a~~e County relies upon the Opening Brief that was filed 

with this Court on July 23, 2012, and does not repeat tlie Assigilvnesits 

of Error, Issues Related to Assignments of Error, or Statement of the 

Case in this brief. 

This appeal differs from the appeal previously before this Court 

in two respects. First, the sole issue before tliis Court in the previous 

appeal was whether a site specific coniprehensive plan amendment 

was a quasi-judicial action and thus falling under the jurisdiction of tlie 

superior court pursuant to the Land Use Petition Act rather than a 

matter for review by the Growth Ma~iagement Hearings Board. That 

questioi~ WBS settled by the previous appeal and is not challenged in 

this action. 

Secondly, tliis is thc first time that the merits of tlie Growth 

Management Hearings Board's decision regarding the comprehensive 

plan amcndinent havc been brought before this Court. 

As discussed below the issues before this Courl for appeal in 

thls matter are distinct from the issue previously before the Court. 



11. ARGUMENT 

A. THIS COURT E-IAS ALREADY RULED 
AGAINST THE RESPONDENTS' POSITION ON 
THE ISSUE OF THE GROWTH MANAGEMENT 
HEARINGS BOARD'S JURISDICTION TO 
HEAR CHALLENGES TO SITE SPECIFIC 
REZONES. 

Spokane County and Respondents disagree regarding the 

decision of this Court in the case of Spokane County v. Eastern 

Washington Growth Matiagetnent Hearings Board, 160 Wn. App. 

274, 250 P.3d 1050 (2011). The question before this Court 

regarding its decisioli in the previous case is: whether the decision 

states that the site specific rezone of a single parcel of property 

adopted col~currently upon the adoption of a colnprehensive plan 

land use map amendment that allows the rezone is an action that 

must be appealed solely to the superior court pursuant to the Land 

Use Petition Act (RCW 36.70C), or in the alternative that, the site 

specific rezone is part and parcel of the comprehensive plan land use 

map alnendnlellt and thus is to be appealed to the Growth 

Management Hearings Board pursuant to the Growth Management 

Act (RCW 36.70A)? 

In its previous decision this court clearly states: "The 



Neigl~bors petitioned the Hearings Board to reverse the Co~unty's 

changes to the co~zprelzensiveplan and argued, among other things, 

that the changes rlirl not cornply with tlze GMA:" . . . "And County 

Resolution 07-1096 (including 07-CPA-05) amended the County's 

comprel~ensive plan and the Neighbor's petition challenged the 

amendment's compliance with the GMA." 160 Wn. App. 274, 282 - 

283. (Enlphasis added) This Court's decision in the previous appeal 

rests up011 the fact that the issue brought to this Court was solely 

regarding jurisdiction of the Growth Manageme~~t Hearings Board 

over Respondents' challenge to the site specific comprehensive plan 

amendment; the issue before this Court was not that of the Growth 

Management Hearings Board's asserted jurisdiction of the over site 

specific rezone tl~at was adopted collcurrelltly and done under the 

autlnority of thc cornprehcnsive plan amendment that had literally 

immediately before been adopted. 

Spokane Coui~ty concedes that the comprehensive plan 

amendment was properly before the Growth Management Hearings 

Board. The totally different issue raised by Spokane County in this 

appeal is: whether ail appeal of the site specific rezone that was 



adopted by Spol<ane County inimediately upon the adoption of the 

comprehensive plan ainendinent that authorized the rezone is subject 

to review solely by the superior court under the Land Use Petition 

Act? 

If the superior court has exclusive jurisdiction to hear an 

appcal of a site specific rezone, then it inakes sense that it would not 

matter if the rezone were decided and adopted concunently with tlie 

coniprehensive plan amendment authorizing it or minutes later, 

h o ~ ~ r s  later, or months later; the superior court's jurisdiction to hear 

an appeal of a site specific rezone does not dlminish or shift to tlie 

Growth Management Hearings Board. Notwithstanding the need to 

adopt the site specific rezone concurrently with the comprehensive 

plan amendment to ensure that the zoning of the property is 

co~~sistent with the cornl>rehensive plan land use map, tlie rezone its 

self is still a site specific rezone the appeal of which must be talten to 

the superior court purs~~ant  to LUPA. In this case, the Growth 

Management Hearings Board laclccd jurisdiction to review the site 

specific rezone. Spokane County v. Eastern Washington Growflz 

Management Heuriwgs Board, 160 Wn. App. 274, 250 P.3d 1050 



(201 1); Cofey v. Citj) of Walla Wnlln, 145 Wn. App. 435, 187 P.3d 

272 (2008). The Growth Management Hearings Board laclcing 

jurisdiction to hear the site specific rezone, the rezone has nevcr 

been properly appealed to the superior court and thus now cannot be 

challenged. Chelniz County v. Nylzt*eiin, 146 Wn.2d 904, 931 - 933, 

52 P.3d 1 (2002). Rcspondcnts' challenge to the site specific rezone 

before the Growth Mallagenieilt Hearings Board must bc dismissed 

and should not be considered as an issue in this matter. 

B. THE GMA REQUIRES THAT SPOICANE COUNTY 
BE GRANTED BROAD DISCRETION IN 
INTERPRETING AND IMPLEMENTING ITS O W  GMA 
COMPLAINT COMPREIlENSIVE PLAN. 

1. Rcspolldents Do Not Challenge the Policies and 
Goals of the Spoltanc County Comprehensive Plan But 
Only Spokane County's Interpretation and 
Implementat~on of the GMA Compliant Con~prehensive 
m. 

Respondcnt's reliance on Tlzurston County v. Cooper's Point 

Ass'n, 148 Wn.2d 1 ,  57 P.3d 1156 (2002) is niisplaced. 111 that case 

Th~u-ston County was challenged for and found to be non-compliailt 

with the GMA for direct violation of the specific requirements of the 

GMA. Thc Court in Thurston Co~~izty v. Cooper's Point Ass'n, 

supra, interpreted RCW 36.70A.1 10(4) and found that by extending 



a govenlment sewer service four miles into a rural area to serve a 

privately developed sewage system and adding up to 100 new users 

of the service was an exteilsion or expallsioil of urban govemrneiltal 

services into a rural area, which is specifically prohibited by the 

GMA unless the action fits into the specific exception stated in the 

statute. T/zni-ston County v. Cooper's Point Ass 'n, supra at 8 - 10. 

The Court in the Tlzui*stolz County v. Cooper's Point Ass'n case 

states that the error by Thurston County was that Thurston County 

attempted to adopt a policy, a provision in the text of their 

comnprchensive plan, that violated the requirelnents of the GMA. Id. 

at 14. 

In this case before the Court, Respondents allege that 

Spoliane County violated thc GMA by failing to coinply with the 

County's own Conlprehensive Plan when the County applied the 

Conlprehensive Plan policies to the Cornprehcnsivc Plan Land Use 

Map and designated the subject property as a Limited Development 

Area Commercial. Respondeilts challenge Spokcuze Courzfy's 

iiztevpretntion ntzd imnplemelztntion of Spoltnlze County's own 

co~npreheizsiveplnn. Respondent's Reply Brief, pp. 20 - 21. 



The legislature clearly intended that the Growth Management 

Hearings Board grant deference to cities and co~i~lties in how they 

interpret and ilnplement their GMA compliant eomprehcnsive plans. 

RCW 36.70A.3201; Quadr,ant Covp. v. State Gvowtlz Mgmt. 

Heavings Bd., 154 Wn.2d 224, 236-237, 110 P.3d 1132 (2005). So 

long as the policies and goals of the Spoltane County 

Compreheilsive Plan meet the requirements of the GMA, Spol<ane 

County inust be grai~tcd great deference in how they plan for growth 

by implemeilting that plan. RCW 36.70A.3201. To rule otherwise is 

to allow the Growth Management Hearings Board to iinproperly 

micro-manage the affairs of the cities and counties 

2. Respondent's Errolieously Rely Upon RCW 
36.70A.13011 )(b) to Challenge the Site Specific Rezone of 
the McGlade's Property. 

Respondents' reliance upon RCW 36.70A.l30(l)(d) alleging 

non-compliance by the Cornprehcnsive Plan Land Use Map 

amendment is misplaced. Respondents' Reply Brief, p. 20. RCW 

36.70A.l30(1)(b) as quoted by Respo~ide~lts requires that: "Any 

amendment of or revision to development reg~rlations shall be 

consistent with and nnplelnent the comprehe~lsive plan." Spokane 



Couilty did not amend or revise the text of its development 

regulations, but oilly rezoned the McGlade's property to be 

consistent with the newly aillc~lded Comprehensive Plan Land Use 

Map. That issue is solely within the jurisdiction of the Superior 

Court under LUPA. Woods v. Kittitns County, 167 Wn.2d 597, 614, 

174 P.3d 25 (2007). 

3. The Growth Management Hearings Board 
Erroneously Applied the Coinprehensive Plan Goals and 
Policies as Strict Requirements of the Growth 
Management Act. 

Respondents' ei-roncously assert thax the goals and policles of 

the Spokane County's Comprehensive Plan are strict requirements of 

the GMA. Respondents' Reply Brier; pp. 20 - 25. Their assertion is 

in clear coilflict with well established case law to the coiltrary. 

Woods v. Kittitns County, 167 Wn.2d 597, 613, 174 P.3d 25 (2007), 

citing Citizens for Mount Vernon v. City of Mount Verizorz, 133 

Wn.2d 861, 873, 947 P.2d 1208 (1997) and VilcingProperties, Irzc. v. 

Holnz, 155 wn.2d 112, 126, 118 P.3d 322 (2005). The Court in 

Citizens for Mourzt Vernon v. Ci@ of Mount Vernon, supra, 

ullequivocally states that the GMA indirectly regulates local land use 

decisioils through comprehensive plans and developinent 



regulations, both of which niust comply with tlie GMA. 

Coinprehensivc plans scrve as guides or blueprints to be used in 

malting land use decisions. "Thus, a proposed land use decision 

must only generully corzfounz, rather than strictly conform to the 

cocnprehensive plan." Woods v. Kittitns County, supra at 6 1 3  

(Eniphasis in original). 

The clear rule from Woods v. Kittitas County, supra, is that 

the GMA spccifically addresses and is intended to scrve as a 

framework that guides local jurisdictions in the development of 

coinprehensive plans and developinelit regulatioiis. Id. Then, 

consistcnt with Woods v, Kittitns Coulzty, supra, the impleillentation 

of tlieir comprehensive plan by the cities and counties is within the 

discretion of the cities and counties. Id. See also RCW 

36.70A.3201. 

The Growth Management Hearings Board agreed with tlie 

Respondents and construed the Spokane Co~ulty Comprehensive 

Plan goals and policies, which werc not challenged aiid are GMA 

compliant, as strict requirements of the GMA then requiring 

Spoliane County to strictly comply with the Con~preheiisive Plan. 



AR 881 - 885. The Growth Management I-iearings Board opined 

tliat even though the busincss on the McGlade's property for over 20 

years had sold agricultural products along with prepared foods and 

snacks, for a new business to sell prepared food in a restaurant 

setting would disrupt the character of the neighborhood. Likewise 

the Growtli Management Hearings Board opined that overwhelming 

coniniunity support for the new restaurant is not an indication of a 

need for the restaurant because other resta~~rants exist within a 10 

minute dr~ve  of the McGlade's property. The Growth Management 

Hearings Board's decision is clear and reversible error 

C. THE GROWTH MANAGEMENT HEARINGS 
BOAKD MISiNTERPERETED AND MISAPPLIED THZ 
REQUIREMENTS OF THE GMA REGARDING THE 
GMA COMPLIAKT SPOKANE COUNTY 
COMPREHENSIVE PLAN AND DEVELOPMENT 
REGULATIONS. 

1. The Spokane Co~lnty Coinprehensivc Plan Policlcs 
Regarding the Designation of Limited Areas of More 
Intensive Rural Development [LAMIRD) Are Compliant 
with the GMA. 

It is impoi-tant to keep in mind what action Respondents 

cliallenged before the Growth Management Hearings Board. The 

challenge is of the amendment of the co~nprehensive plan land use 



map, which is an iinplen~entation of the policies of the 

comprehensive plan its self. Althougl~ Respondents allege that the 

land use map arncildment violates the RCW 36.70A.O70(5)(d) the 

Spokane County Comprehensive Plan section that addresses and 

allows the designation of LAMIRDs (LDACs) is not challenged and 

is GMA compliant. 

The Growth Board must recogilize that "the GMA creates a 

"framework" that guides local jurisdictioils in the developnzent o j  

coinpreherzsive plans and development regulatioizs". Woods v. 

Kittitas Counly, 167 Wn.2d 597, 613, 174 P.3d 25 (2007), citing 

Vilcing Properties, Inc. v. Holm, 155 wn.2d 112, 118 P.3d 322 

(2005) (Emphasis added). The comprehensive plan goals and 

policies being coinpliant with the GMA, when reviewing t l~e  

~n~plen~cntation of the comprehensive plan policies, as in this case, 

the Growth Management Hearings Board must rely upon the GMA 

compliailt comprehensive plan and determine whether the 

challenged action is co~lsistent with the comprehensive plan goals 

and policies. Woods v. Ifittitas County, 167 Wn.2d 597, 613, 174 

P.3d 25 (2007), citing Citizens for Mount Vernon v. City of Mount 



Veui~,on, 133 Wn.2d 861, 873, 947 P.2d 1208 (1997) and Viking 

Properties, Iizc. v. Holm, 155 wn.2d 112, 126, 118 P.3d 322 (2005). 

See also Respondents' Reply Brief, pp 20 - 21. When reviewing the 

land use map amendment adopted in reliance upon and in 

implementation of the comprehensive plan, the amendment inust 

only generally conform, rather than strictly confonn to the 

comprehensive plan. JVoods v. Kittitas Coutzty, supra at 613. 

Respondents' reference to and reliance upon the alleged 

requirements of the GMA regarding LAMIRDs is irrelevant and 

inapposite in this matter. Because the Spokane County 

Comprehensive Plan section addressing LAMIRDs is compliant with 

RCW 36.70A.O70(5)(d) a challengc alleging violation of RCW 

36.70A.O70(5)(d) is barred by the statute of limitations for 

challenges of the corresponding section of the compreheilsive plan 

and/or by res judicata if the section had been upheld in a proper 

appeal. RCW 36.70A.300(5). 

The Growth Management Hearings Board's error is that it 

ignored the fact that the Comprehensive Plan provisions regarding 

LAMIRDs are not challenged in this case and are GMA compliant. 



Then, as discussed above the Board failed to grant the required 

deference to Spokane Couilty in implementing that GMA coinpliaiit 

comprchensive plan, also ignoring that the comprehensive plan land 

use map a~ncndmcnt 1s only rcqulred to generally confom~ to the 

comprehensive plan policies rather than strictly conform to them. 

Woocls v. Kittitas County, supra at 613. 

The Growth Management Hearings Board's decision is 

clearly a niisinterpretation of the law and a misapplication of thc law 

to the facts in this case. The decision should be reversed. 

2. The Spokane County Comprehensive Plan Policies 
and Development Regulations Re~arding Environinental 
Protections Are Coinuliai~t with the GMA. 

In exactly the same way that it erred regarding the GMA 

policy regarding LAMIRDs, the Growth Management Hcarings 

Board errcd in its interpretation and application of the GMA 

requirements regarding environmeiltal protections. 

Neither thc Spolcane County Comprehensive Plan policies or 

Spokane County's develop~nent regulations regarding environmental 

protection are challenged under the GMA in this action. In this 

action what Respondents allege is that notwithstanding the 



comprehensive plan policies and development regulations which 

inlplement the comprehcnsive plan, all of which have been adopted 

by Spoltane County in co~npliance with the GMA, the future 

activities that inay be allowed upon the McGlade's property by its 

designation as a LAMIRD (LDAC) will inevitably violate applicable 

the comprehensive plan policies and developmellt regulations and 

therefore the land use cnap anlcndlnent is a violation of the GMA, 

RCW 36.70A.020(10). Respondents' Reply Brief, p. 37. Merely 

stating Respondents' positio~l illustrates its absurdity. 

The Respondents would have this Court interpret the Spoltane 

County Cr~ t~ca l  Areas Ordinalice as requiring Spolcane County to 

deny a land use inap aimendment merely because a use niay be 

proposed upon the propei-ty at some time in thc future that, if 

allowed, inight violate the Critical Areas Ordinance. To do so is to 

ignore the clear language in Citizens for Mount Vernon v. City of 

Mount Vernon' that the GMA illdirectly regulates local laud use 

decisions through comprehensive plans and developmcnt 

regulations. Whether a proposed land use, when i t  is actually 



proposed, is compliant with tile applicable dcvelopment regulations 

1s solely within the jurisdiction of the superior court under the Land 

Use Pctition Act. RCW 36.70C.030. The Critical Areas Ordinance 

is a development regulation adopted in compliance with tlie GMA 

and in implementation of tlie Spokane County Comprehensive Plan, 

i t  is not a regulation governing co~nprehensive plan amendinents 

generally and not land use map amendments specifically. Spokane 

County Code 11.20.010 (Copy attached for Court's conve~lieiice as 

Appendix A). 

For the Growtli Management Hearings Board to ignore that 

the Spokane County Colilprehensive Plan and Critical Areas 

Ordinance are compliant with RCW 36.70A.020(10) and then apply 

thc development rcgulation as a requirement applicable to an 

amendment to the comprehensive plan land use map is clearly error 

requiring reversal of the Board's decision. 

D. THE GROWTH MANAGEMENT HEARINGS 
BOARD MISINTERPERETS AND MISAPPLIES THE 
REQUIREMENTS OF THE SEPA IN THIS MATTER 
BEFORE THE COURT. 

Respondents' mechanical application of the SEPA in this 

matter without regard for facts and circu~nstances is to place forin 



over substailce and is disingenuous at best. 

Rased upon Respondents' argument to the Board, the Growth 

Managemellt Hearings Board concluded that the existing 

development on the McGlade's property was already the maxi~nuln 

development that would realistically take place on the property and 

that further development in the htclre was "speculative". AR 889 - 

890. Respondents represc~ited to the Board that they do not expect 

any further development of the property in the future. AR 889 - 

890. In light of the Respondents' own assertion and the Board's 

finding that no future developmeilt on the McGlade's property is 

remotely realistic, Respondents claim that Spokane County failed to 

examine the probable significant environmeiltat impacts to the 

property as a result of thc complained of land use decision. 

Respondents' Reply Brief, p. 29. 

SEPA requires that a proposcd action must be reviewed to 

detennine whether it has any probable significant adverse 

environlneiltal impact. WAC 197-1 1-330. Taking Respondents' 

assertion and the Growth Management Hearings Board's decision, 

that the property is already developed to its maxiniuln capacity and 



further development of the property is speculative, as verities on this 

appeal then it is clear that there is no probable significant adverse 

envirol~mental impact from the proposal that would allow the 

building and the use that is already established on the property to 

continue. Rcspourdents' assertion and the finding by the Board of 

emor in this regard is unfounded in the law or in fact. 

111. CONCLUSION 

In Respondents' own words they challenge only Spokane 

County's interpretation and iimplen~entation of Spoltane Cou~lty's own 

comprehensive plan. Respondents do not challenge in any respect 

whether the Spoltane County Co~nprehensive Plan goals and policies 

comply with the goals, policies, and/or requirements of the GMA. The 

only issue raised by Respondents before the Eastern Washington 

Growth Management Hearings Board was that the Coinprehe~lsive 

Plan Land Use Map anlendment, 07-CPA-05, is not consistent with the 

policies of the Spoliane County Co~nprehensive Plan and thus is 11011- 

compliant with the GMA. 

Respondents urged the Growth Management Hearings Board 

and now this Court to ignore the clear mandatc of the GMA and case 



law interpreting it, that cities aiid counties arc to be granted great 

dcfcrcncc in how thcy interpret and implement their coinpreheilsive 

pla~is so long as the comprclleiisive plan goals and policies are 

compliant with the GMA. That is exactly what tlie Growth 

Managemeilt Hearings Board did and it is reversible error. 

Secondly, Respondents asked the Growth Management 

Hearings Board and now this Court to mechanically apply tlie letter of 

the State Environmental Policy Act (SEPA) witho~~t  any regard for the 

undisputed facts in this case, and find error because Spokaile County 

did not consider the highly speculative and remote possibility of 

further developlnent on the McGlade's property as probable 

significant environmental impacts. That too is reversible error by the 

Growth Mai~agement Hearings Board. 

Lastly, Respondents urged the Growth Management Ilearings 

Board to apply a developnieilt regulation that is consistent with a 

GMA complia~it comprehensive plan against a compreheiisivc plan 

land use map amciidmcnt when it is agreed that further development of 

the property is highly unlikely, on the assertion that future 

development of tlie property may possibly violate the developnieiit 



regulation. To do so is absurd. 

The Growth Managcmelit Hearings Board misinterpreted the 

law, misapplicd the law, and relied upon factual findings of the Board 

that are without any support in the record beforc it 

Spokane Couilty respectfully requests that the Growth 

Management Hearings Board's Final Decision and Order along with it 

Order of Invalidity be reversed and vacatcd. 

Respectfully submitted this & day of September 2012. 

STEVEN J. TUCKER 
Spokane County Prosecutor 

-. 
DAVID W. XUBERT, WSBA #I6488 
Deputy Prosecuti~ig Attorney 
Attorneys for Spokai~e County 
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Chapter 11.20 

CRITICAL AREAS 

Title, purpose and intent. 
Definitions. 
General provisions. 
En~ergency permits, reasonable use 
exception. 
Wetlands. 
FisL and wildlife habitat 
conservation areas. 
Geologically hazardous areas. 
Critical aquifer recl~arge areas. 
Incentives. 
Appendices. 

ities within wetland, fish and wildlife habitat conserva- 
tion areas, geologically hazardous areas and critical 
aquifer recharge areas. 

2. To recognize wetlands, fish and wildlife habi- 
tat conservation areas geologically hazardous areas and 
critical aquifer recharge areas as important natural 
resources which provide significant environn~ental func- 
tions and values including: vital importance to critical 
fish and wildlife habitat, surface and ground water 
quality, aquifer recharge, flood control, shoreline an- 
chorage and erosion control, scientific research and 
education, ope11 space, aesthetic values, historic and 
cultural preservation, passive recreation and contribute 
to quality of life currently enjoyed by citizens of the 
cou11ty. 

3. To maintainconsisteucy withcounty, stateand 
federal protective measures, utilizing the best available 
science to support policies and regulations Lo protect 

11.20.010 Title, purpose and intent. the functions and values of critical areas. 
A. Title. This chapter shall he known and may be 4. To avoid duplication and over-uegulation by 

cited as the "Critical Areas Ordinauce for the Pmtec- limiting regulatory applicability to those development 
ti011 of Wetlands, Fish and Wildlife Habitats, Gco- and activities with significant impacts. 
hazard Areas and Critical Aquifer Recharge Areas." 5 .  To minimizc impacts of ~egulation on private 

R. Purpose. The purpose of this chapter is to property rights. 

imp!ement the overall critical areas goals, and the spe- 6. To identify and protect wetlands, fish and wild- 
cific goals and policies for wetlands, fish and wildlife life habitat conservation areas, geologically hazardous 
habitat, geo-hazard areas, and critical aquifer recharge areas and critical aquifer recharge areas without violat- 
areas contained in the county comprehensive plan, ing any citizen's constitutional rights. 

Chapter 10 natural environment and Chapter 36.70A 7. To alert appraisers, assessors, owners aud po- 
RCW, Growth Management Act of the State of Wash- tential buyer or lessees of property to the developme111 
ington. The specific goals for wetlands, fish and wildlife limitation within wetlands, fish and wildlire habitat 
habitat, geo-hazard areas, and critical aquifer recharge conservation areas and geologically hazardous areas. 
areas are listed in each section. Goals for frequently 8. To prevent degradation of critical aquifer re- 
flooded areas are listed in the county comprehe~isive charge areas, 
plan and implemented by the Spokane County Code 9. Strive to achieve no net loss of critical areas 
Chapter 3.20, Flood Damage Protection, also referred functions and values, including fish and wildlife hahi- 
to as the "flood ordinance," or as amended. Further- tat, 
more, it is expressly the purpose of this chapter to 
protect the health, safety and welfare of the general D. Inte~lt. 

public. 1. The intent of these regulations is to avoid or, in 
appropriate circutnstances, to minimize, rectify, reduce, 

C. General Purpose of this Chapter In addition or for impacts arising from land develop- 
to the purpose set forth in Section 11.20.010.B, the ment and other activities affecting fish alld 
following are general purposes of this chapter. wildlife habitat conservation areas, geologically hazard- 

1. To protect the public health, safety and wel- ous areas and critical aquifer recharge areas; and to 
fare by preserving, protecting, restoring and managing maintain and enhance the biological and physical func- 
through the regulation of development and other activ- tions and values of these areas. 
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2. When avoiding impacts to wetlands is not rea- 
sonable, mitigation shall be itnplemented to achieve r ~ o  
net loss of wetlands in terms of acreage, i~mction, and 
value. 

3. It is recognized that land development will not 
always be compatible with preservation of lish and 
wildlice and their habitats. Some wildlife will be elimi- 
nated as developinent occurs. It is the intent of these 
regulations to preserve wildlife when possible th~ough 
thoughtful planning and co~isideratioil of wildlife needs. 

4. i t  is the intent of these regulations to allow 
developmerlt in geo-hazard areas only wlie~l hazards 
call be mitigated to protect the publichealth, safety and 
geileral welfare. 

5, in  addition, the intent of these regulations is to 
recognize that property rights and public services are 
an essential component of our legal and eco~lomic 
environment. Where such rights and public services are 
seriously compromised by the regulations contained in 
this chapter, impacts may be permitted provided there 
is appropriate mitigation. 
(Ord. No. 8-0609,6-24-2008; Res. 03-0754, Attachment 
A (part), 2003; Rcs. 96-0302 (part), 1996) 

11.20.020 Defmitions. 
For the purposes of this chapter, the following defi- 

nitions shall apply: 
For the purposes of definitions related to Fish and 

Wildlife Ilabitat and Species Conservation Areas, see 
Section 11.20.060 

Activity or activities: See "regulated activity." 
Agricultural activities: Those activities conducted 

on lands defined in RCW 84.34.020(2), o r  as amended, 
which are either (a) lands in any contiguous ownership 
of twenty or more acres (i) devoted primarily to the 
production of livestock or agricultural comnioditics 
for commercial purposes, or (ii) enrolled in the federal 
conservation reserve program or its successor adminis- 
tered by the United States Department of Agriculture; 
(b) any parcel of land five acres o r  more but less than 
twenty acres devoted primarily to agricultural uses, 
which has produced a gross income rrom agricultural 
uses equivalent to one hundred dollars or Inore per acre 
per year for three of the five calendar years preceding 
the date of application for classificatioll under this 
chapter; or (c) any parcel of land of less than five acres 
devoted primarily to agricultural uses, which has pro- 
duced a gross income from agricultural uses equivalent 
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to one thousand dollars or more per acre per year for 
three of the five caleiidar years preceding the date of , ' 

I 
application h r  ciassificatio~~ under this chapter. Agri- 
cultural lands shall also include farm wood lots of less 
than twenty and more than five acres and the land on 
which appurlenances necessary tot he production, prep- 
aration o r  sale of tile agricultural products exist in 
coiljunction with the lands prodrlciiig such products. 

Agricultural lands shall also iilclude any parcel of 
land of one to five acres, which is not contiguous, but 
which otherwise constitutes an it~tcgral part of farming 
operations being conducted on land qualifying under 
this section as "farm and agricultural lands." 

Agricultural activities shall also include those exist- 
ing and ongoing activities i~lvolved in the production of 
ci-ops or livestock; for example, the operation and main- 
tenauce of [arm and stock polrds or drainage ditches, 
operation and maintenance of ditches, irrigatioli drain- 
age ditches, changes betweell agricultural activities and 
iiormal maintenance, repair, or operatiall of existing 
serviceable structures, facilities, or improved areas. Ac- 
tivities which bring an area into agricultural use are not 
part of an  ongoing operation. An operation ceases to 
be ongoing when the arca on which it is conducted is 
co~kverted to a non-agricultural use or has lain idle for 
more than five years, unless the idle land is registered in 

,, 

a federal o r  state soils collservation program, or unless 
the activity is mait~tenauce of irrigatiori ditches, later- 
als, canals, or drainage ditches rebated lo an existing 
and ongoing agricultural activity. Forest practices are 
not included in this definition. 

Applicant: A person who files an application for 
permit under this chapter and who is either the owner 
of the land on which that proposed regulated activity 
would be located or is the authorized agent of the 
owner. 

Best available science: Current scientific informa- 
tion used in the process to designate, protect, or restore 
critical areas_ which is derived from a valid scientific 
process as defined by WAC 365-195-900 through 365- 
195-925. Sources of the best available science are in- 
cluded in Citations of Recommended Sources of Best 
Available Science for Designating and Protecting Crit- 
ical Areas, or as amended, published by the Washing- 
ton State Department of Community, Trade and Eco- 
nomic Development. 

Biosolids: Municipal sewage sludge that is a primary 
organic, semi-solid product resulting from the waste- 


