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L IDENTYTY GF RESPONDENT

The State of Washington, represented by the Walla Walla County

Prosecutor, is the Respondent herein.

I RELIEF REQUESTED

Respondent asserts no error occurred in the conviction and sentence

of the Appellant.

ifi. ISSUES

i. Was the Defendant’s guilty plea voluntary?

o

is the finding that the Defendant has the current or future ability {o

pay his legal financial obligations supported in the record?

IV. STATEMENT OF THE CASE

The Defendant Joshua Rutherford pled guilty by amended

information to rape of a child in the third degree and rape in the third degree.
CP 26-45; RP 8-9. The offenses regard two separate victims. CP 46-48.

The court advised the Defendant of his rights at his first appearance

on August 17, 2011, and the Defendant signed the Acknowledgment of

Advice of Rights. CP 113-14. This advisement sets forth the rights to a

speedy and public jury trial, the right to confrontation, the right to summon



witniesses for the defense, etc. CP 113 at para. 4. The advisement alsc
explains that if the defendant pleads guilty, he gives up specific enumerated
rights listed therein. CP 113 at para. 5.

The Defendant signed the Statement of Defendant on Plea of Guilty
directly underneath the paragraph, which states that his attormey has
explained and fully discussed every paragraph in the Statement such that the
Defendant had no further questions. CP 40. The Statement reads in part that
the Defendant understands that he has certain rights (listed) and gives them
up by pleading guilty. CP 31. The Defendant’s attorney also signed the
statement, averring that he believes his client fully understands the statement.

CP 40.

At the plea hearing, the court asked the Defendant if he had indeed
read the staterment through with his attorney before signing it and understood
it. RP 2-3. The Defendant agreed and said he had no questions. RP 3. The
court explained that, because the Defendant was pleading guilty, the State
was relieved of its obligation to prove the elements, which the Defendant was
admitting. RP 4. The Defendant informed the court orally that he
understood that he was giving up the rights listed on page 5 of the Statement.

RP 4.

The court explained the various likely penalties (such as fines,



treatment, and probation) as well as the effect on the Defendant’s future
offender score. RP 5. The court also explained the restriction on firearms,
{he requirement for biclogical tfesting, and the suspension of public
assistance, if any, during confinement. RP 7. The court asked the Defendant
if he had guestions about the sex offender registration requivemisnt. RP 7.
The Defendant then recited the facts of his offenses. RP 8-9.
The court ordered a presentence investigation. RP 10, It was filed
May 31, before the June sentencing hearing. CP 46; RP 1, 1i. At
sentencing, the court imposed legal financial obligations. CF 60-61; RP 13.
The judgment states:
The court has considered the defendant’s past, present and
future ability to pay legal financial obligations, including the
defendant’s financial resources and the likelthood that the
defendant’s status will change. The court specifically finds
that the defendant has the ability or likely future ability to pay
the legal financial obligations ordered herein.
CP 60. Relevant o the Defendant’s ability to pay, the record available to the

court included the booking report, the indigency screening report, and the

PSI. CP 46-56, 108, 115-16.
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V. ARGUMENT

A. THE DEFENDANT WAS ADVISED OF THE CONSTITUTIONAL
RIGHTS HE WAIVED BY PLEADING GUILTY.

The Defendant complains that his plea could not be voluntary,
because he was not informed of his constitutional rights. Brief of Appeilant
at 6. The record shows that the Defendant was advised of these rights
repeatedly over several months and, in two separate writings as well as
orally, he averred his understanding of the rights and the fact that he would
waive these rights by pleading guilty. CP 29-45, 113-14; RP 4.

The Defendant claims that his waiver does not meet the standard
articulated n Woods v. Reay, 68 Wn.2d 601, 605, 414 P.2d 601 {(1966).
Brief of Appellant at 6. That cite states that:

To be volumtary, a plea of guity must be freely,

unequivocally, intefligently and understandingly made in

open court by the accused person with fill knowledge of his

legal and constitutional rights and of the consequences of his

act. It cannot be the product of or induced by coercive threat,

fear, persuasion, promise, or deception.

Woods v. Rhay, 68 Wn.2d at 605. The record demonstrates that the guilty
plea meets this standard.

The Defendant complains that it is misleading for the court ic state

that by pleading guilty, the Defendant relieves the State of the obligation to



prove the elements. Brief of Appellant at 8. Bui this is not a missiatement.
Certainly a legal scholar can expound on these rights to an unlimited degree.
That ﬁﬁs is so and that the court did not engage in such an exposition, does
not make the statement misleading.

The Defendant complains that the court did not repeat that he was
waiving his “right to jury trial, accuser confrontation and to not incriminate
oneself.” Brief of Appellant at 8-9. There is no requirement that the court
read the Statement aloud. It is sufficient that the information is in the
Statemnent and the Defendant agreed that he read and understood every
paragraph of the Statement without question. The court inguired of the
Defendant whether he understood that he was giving up the rights on
paragraph 5, page 3 of the Statement. RP 4.

The Defendant notes that in Boykin v. dlabama, 395 U.8. 238, 243,
89 S.Ct. 1709, 23 L.Ed.2d 274 {1969), a guilty plea was found involuntary
where the court did not inform the Defendant of the rights he was waiving.
Brief of Appellant at 8. That case has no resemblance to the one here. There
“fslo far as the record shows, the judge asked no questions of petitioner
concerning his plea, and petitioner did not address the court.” Boykin v.
Alabama, 395 U.S. at 239, The defendant was sentenced to death for each of

five counts of robbery. Boylkin v. dlabama, 395 U.S. at 240. Quoting an



carlier decision prohibiting the presumption of waiver from a silent record,

the United States Supreme Court reversed, requiring an affirmative showing

of voluntariness. Boykin v. Alabama, 395 U.S8. at 242, The case requires an

affirmative showing that the Defendant knowingly waived the rights {1}

against seif-incrimination, (2) of jury trial, and (3) of confrontation. Boykin

v. Alabama, 395 U.S. at 243, As a result, specific constifutional rights are

explicitly enumerated in the advisement and plea statement.

No authority requires the court {o act as counsei for the Defendant by
educating and advising hini. The court is only required to make an adequate
inquiry, which creates an affirmative record demonstrating the itelligence
and voluntariness of the Defendant’s act. That is accomplished in the record
here.

The plea is voluntary. There is no cause to withdraw the piea.

B. THE COURT’S FINDING THAT THE DEFENDANT HAS THE
ABILITY TO PAY HIS LEGAL FINANCIAL OBLIGATIONS IS
SUPPORTED IN THE RECORD.

As the Defendant explains, a finding of fact must have some support
in the record. Briefof Appellant at 12. See State v. Berfrand, 165 Wi. App.
393,267 P.3d 511 (201 1; State v. Baldwin, 63 Wn. App. 303, 818P .24 1116,

837 P.2d 646 (1991). The record is replete with support for the court’s



finding.

In State v. Bertrand, 165 Wn. App. 393, 404, 267 P.3d 511 (2011},
the sentencing court made a finding that the defendant Bertrand had the
present or future ability to pay. The court of appeals found no evidence in
the record to support the finding and, therefore, held that the finding was
clearly erroneous. Stafe v. Berfrand, 165 Wn. App. at 404. However, the
court also noted that the question was not ripe under Stare v. Baldwin, 63 Wn.
App. 303,310,818 P.2d 1116, 837 P.2d 646 (1991). Statev. Bertrand, 165
Wi App. at 405. The court affinmed the imposition of LF(’s, struck the
{finding regarding ability to pay, and noted that the proper time to address the
guestion is “when the government seeks to coilect the obligation.” Id., citing
State v. Baldwin, 63 Wa. App. at 310. See also RCW 10.01.160 (requiring
the trial court to “take account of the financial resources of the defendant and
the nature of the burden that payment of costs will impose.”)

The Defendant asks to strike the finding, consistent with the holding
in Bertrand. Brief of Appellant at 13. However, unlike Berirand, there 1s
evidence on the record demonstrating the Defendant’s ability to pay.

The Defendant is 19 years ¢ld and a high school graduate, with no

growe
1iEiC

ity veading or writing in English. CP29; RP 3.

The booking report states that at the time of his arrest the Defendant



was empioved in repairs at Mid Valley Restaurant Services. CP 108.

In the indigency screening form, the Defendant wrote, signed, and
swore under penalty of perjury that he was emploved in restaurant services,
taking home $600. CP 115-16. He provided his employer’s name and phone
number. CP 115, He also claimed to have a second job as a cook, where he
made $200. Id. He stated he was making payments on a 1995 Honda Civic
toward a debt of $2600, supporting five other people in his household, and
had child support obligations. CP 115-16.

In the presentencing iﬂvesﬁg‘aﬁen, the community corrections officer
reported that the Defendant had done well in school and had intended to
become a Marine and then a railroad lineman, goals that were only styried
by the new convictions. CP 51. He also hoped to become a professional
MMA (mixed martial arts) fighter. CP 33-54. The Defendant had work
history at Subway and Cutco, and also had found under-the-table
employment for a relative. CP 51-52. He had been a volumnteer firetighter.
CP 54. His most recent employment had been as a cook for Betty’s Dinerin
Waitsburg. CP 52.

The Defendant previously had been found in violation of court orders
for failing to pay on other lepal financial obligations. CP 51. However, at

the time of sentencing he had no debt or financial obligations other than a



$50/mo child support obligation. CP 52.
Based on this record, the court’s finding is well supported. The
Defendant has the present and future ability to pay his legal financial

obligations. There is no error in their imposition.

Vi. CONCLUSION

Based upon the forgoing, the State respectfully requests this Court
affirm the Appellant’s conviction and sentence.
DATED: January 22, 2013.
Respectiully submitted:
/ e oV Cg\

Teresa Chen, WSBA#21762
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