
MAY 1 0 Z013 

C01, ';<. i '. 
DI"/i ~:_~(:~><;!: 

No. 31 073-6-III STA1'E O~· \Nr~' ~ -~ l'!; i' ;Ci-"j '()l'! 

WASHINGTON STATE COURT OF APPEALS, 
DIVISION III 

In re Marriage of: 

GENE EDWARD WELTON, 

Appellant-Cross Respondent, 

v. 

MARINA LEE MARTIN WELTON, 
(nka Marina Lee Martin) 

Respondent-Cross Appellant. 

l3y _____ _ 

On Appeal from Chelan County Superior Court, Hon. T.W. Small 

GENE WELTON'S OPENING BRIEF 
Corrected 

Gregory M. Miller, 
WSBA No. 14459 
Counsel for Gene Welton 

CARNEY BADLEY SPELLMAN, P.S. 
701 Fifth Avenue, Suite 3600 
Seattle, W A 98104-7010 
(206) 622-8020 

WEU>26 {)OU! ob037z27cs 

Michael E. Vannier 
WSBA No. 30238 
Counsel for Gene Welton 

JEFFERS, DANIELSON, SONN 
&AYLWARD,P.S. 

2600 Chester Kimm Rd 
P.O. Box 1688 
Wenatchee, WA 98801 
(509) 662-3685 



MAY 1 0 Z013 

C01, ';<. i '. 
DI"/i ~:_~(:~><;!: 

No. 31 073-6-III STA1'E O~· \Nr~' ~ -~ l'!; i' ;Ci-"j '()l'! 

WASHINGTON STATE COURT OF APPEALS, 
DIVISION III 

In re Marriage of: 

GENE EDWARD WELTON, 

Appellant-Cross Respondent, 

v. 

MARINA LEE MARTIN WELTON, 
(nka Marina Lee Martin) 

Respondent-Cross Appellant. 

l3y _____ _ 

On Appeal from Chelan County Superior Court, Hon. T.W. Small 

GENE WELTON'S OPENING BRIEF 
Corrected 

Gregory M. Miller, 
WSBA No. 14459 
Counsel for Gene Welton 

CARNEY BADLEY SPELLMAN, P.S. 
701 Fifth Avenue, Suite 3600 
Seattle, W A 98104-7010 
(206) 622-8020 

WEU>26 {)OU! ob037z27cs 

Michael E. Vannier 
WSBA No. 30238 
Counsel for Gene Welton 

JEFFERS, DANIELSON, SONN 
&AYLWARD,P.S. 

2600 Chester Kimm Rd 
P.O. Box 1688 
Wenatchee, WA 98801 
(509) 662-3685 



T ABLE OF CONTENTS 
Page 

TABLE OF AUTHORITIES ..................................................................... .iii 

I. INTRODUCTION ..................... ...................................................... 1 

II. ASSIGNMENTS OF ERROR AND ISSUES ON 
APPEAL ............................................................................. ............. 4 

A. Assignments of Error. ....................................................... ... 4 

B. Statement of Issues .............................................................. 5 

III. STATEMENT OF THE CASE ....................................................... 6 

A. Background .......................................................................... 6 

B. The Welton Orchards & Storage, LLC. ............ ................... 8 

C. Procedural History ............................................................. .. 8 

D. Trial and Final Orders ........................................................ 11 

IV. ARGUMENT .... .. .. .......................... ............................................... 14 

A. Standard of Review ........................................................... 14 

B. The Property Division Must Be Vacated Because 
the Trial Court Erroneously Denied Mr. Welton's 
Motion for Change of Judge Following an Affidavit 
of Prejudice That Was Filed Before a Discretionary 
Ruling Was Made ............................................................. . 17 

C. The Trial Court's Distribution of Property Must Be 
Guided by the Factors Enumerated in 
RCW 26.09.080 and Applicable Case Law Which 
Has Long Safeguarded Spouses' Separate Property 
By Application of Presumptions ........................................ 21 

D. The Trial Court Erred in Finding That Mr. Welton 
Was Undercompensated for the Labor He 
Performed for the LLC During the Marriage 
Because There Is Not Substantial Evidence To 
Support That Finding ........................ ........................... ...... 27 

TABLE OF CONTENTS - i 
WEU)26 0001 obt1J7z27cs 



Page 

E. Even If Mr. Welton Was Undercompensated, the 
Trial Court Erred by Giving Ms. Martin an 
Equitable Lien on Half ofMr. Welton's Interest in 
the LLC's Total Alleged Increase in Value ....................... 29 

1. The Community Can Only Be Entitled to the 
Amount That the Evidence Establishes With 
Specificity That Mr. Welton's Labor 
Increased the Value of the LLC Over the 
Entire Marriage ......................... .. .................... ..... .. 30 

2. Even If the Community Is Entitled to One­
Third of the Total Increase in the LLC 
(Whether Because of His Labor Or Market 
Forces/Inflation), the Court Still Erred in Its 
Valuation ............................................................... 33 

a. The Court Must Offset the Award to 
the Community by the Value of 
Benefits the Community Received ............ 33 

b. The Record Fails to Support the 
Findings That the LLC Thrived 
Financially Over the Course of the 
Marriage, Which Was a Critical 
Basis for Imposing the Equitable 
Lien ... ........... .... ............. ........ ..................... 35 

F. The Fee Award Should Be Vacated ......... ....... ............. .... .40 

V. CONCLUSION ............................................................................. 41 

APPENDIX 

APPENDIX A: Findings of Fact and Conclusions of Law 
(CP 153-172)[annotated] .............................. A-I to A-20 

TABLE OF CONTENTS - ii 
WEUI260U(H ob037z27cs 



TABLE OF AUTHORITIES 

Washington Cases Page(s) 

Bering v. SHARE, 
106 Wn.2d 212,721 P.2d 918 (1986), 
cert. dismissed, 479 U.S. 1050, 107 S. Ct. 940, 
93 L. Ed. 2d 990 (1987) .................................................................... 16 

Coggle v. Snow, 
56 Wn. App. 499, 784 P.2d 554 (1990) ................................ 14, 15,22 

Conley v. Moe, 
7Wn.2d355, 110P.2d 172(1941) .................................................. 32 

Connell v. Francisco, 
127 Wn.2d 339,898 P.2d 831 (1995) .............................................. 33 

Dickison v. Dickison, 
65 Wn.2d 585,399 P.2d 5 (1965) .................................................... 14 

Guye v. Guye j 
63 Wash. 340, 115 Pac. 731 (1911) .................................................. 24 

Hamlin v. Merlino, 
44 Wn.2d 851,272 P.2d 125 (1954) .......................................... 23, 25 

Hanna v. Neptune Orient Lines, Ltd., 
67 Wn. App. 681, 838 P.2d 1144 (1992) .......................................... 19 

In re Estate of Borghi, 
167 Wn.2d 480, 219 P .3d 932 (2009) .............................................. 24 

In re Estate of Herbert, 
169 Wash. 402,14 P.2d 6 (1932) ..................................................... 23 

In re Estate of Madsen v. Commissioner, 
97 Wn.2d 792, 650 P .2d 196 (1982) ................................................ 23 

In re Marriage of Eiam, 
97 Wn.2d 811, 650 P.2d 213 (1982) .................................... 25, 29, 32 

In re Marriage of Hennemann, 
69 Wn. App. 345, 848 P.2d 760 (1993) ................................ 19, 20, 21 

TABLE OF AUTHORITIES - iii 
WEL026 (KXll ob037z27cs 



Page(s) 

In re Marriage of Kovacs, 
121 Wn.2d 795, 854 P.2d 629 (1993) ...................... .................. 14, 15 

In re Marriage of Littlefield, 
133 Wn.2d 39, 940 P.2d 1362 (1997) ........................................ 15,28 

In re Marriage of Mathews, 
70 Wn. App. 116,853 P.2d 462 (1993), 
review denied, 122 Wn.2d 1021,863 P.2d 1353 .............................. 16 

In re Marriage of Miracle, 
101 Wn.2d 137,675 P.2d 1229 (1984) ............................. ............... 34 

In re Marriage of Pearson-Maines, 
70 Wn. App. 860, 855 P.2d 1210 (1993) .................. 25, 29, 30, 33, 34 

In re Marriage of Schweitzer, 
81 Wn. App. 589,915 P.2d 575, 
aff'd, 132 Wn.2d 318 (1997) ............................................................ 14 

In re Marriage of Sedlock, 
69 Wn. App. 484, 849 P.2d 1243 (1993) .......................................... 16 

In re Marriage of Skarbeck, 
100 Wn. App. 444, 997 P.2d 447 (2000) .............................. 23, 24, 25 

In re Marriage of Wicklund, 
84 Wn. App. 763,932 P.2d 652 (1996) ...................................... ...... 15 

Lindemann v. Lindemann, 
92 Wn. App. 64,960 P.2d 966 (1998) .............................................. 29 

Mayer v. Sto Industries, Inc., 
156 Wn.2d 677, 132 P.3d 115 (2006) .. ........................... ................. 16 

Pekala v. Strand, 
25 Wn.2d 98, 168 P.2d 407 (1946) .................................................. 33 

Soltero v. Wimer, 
159 Wn.2d 428, 150 P.3d 552 (2007) ...... ....... ..... .... ................ ........ 32 

State v. Dixon, 
74 Wn.2d 700, 446 P.2d 329 (1968) .................................... 17, 19,21 

TABLE OF AUTHORITIES - iv 
WEU)26 HOOI OO0377.27c5 



Page(s) 

Tatham v. Rogers, 
170 Wn. App. 76, 283 P.3d 583 (2012) ................................... 21 

Thorndike v. Hesperian Orchards, Inc., 
54 Wn.2d 570, 343 P.2d 183 (1959) ................................................ 16 

Tye v. Tye, 
121 Wn. App. 817,90 P.3d 1145 (Div. III 2004) ....................... 17, 19 

United Pacific Ins. Co. v. Lundstrom, 
77 Wn.2d 157,459 P.2d 930 (1969) ................................................ 16 

Washington State Physicians Insurance Exchange & 
Ass 'n v. Fisons Corp., 
122 Wn.2d 299,858 P.2d 1054 (1993) ............................................ 15 

Worthington v. Worthington, 
73 Wn.2d 759, 44 P.2d 478 (1968) .................................................. 16 

Statutes 

RCW 4.12.040 ............................................................................... 17, 18,21 

RCW 4.12.050 ....................................................................................... 9, 17 

RCW 4.12.050(1) ...................................................................................... 18 

RCW 26.09.080 ............................................................................. 14, 21, 22 

RCW 26.16.010 ......................................................................................... 23 

RCW 26.16.020 ......................................................................................... 23 

Law Reviews and Treatises 

Cardozo, Benjamin, THE NATURE OF THE JUDICIAL PROCESS (1921) ........ 22 

Cross, Harry M., "The Community Property Law in Washington," 
61 WASH. L. REv. 17 (1986) ............................................................ 29 

Weber, "Family and Community Property Law," §40.2.l, 
21 WASHINGTON PRACTICE (2009 & 2012 supp.) ........... ................ .40 

TABLE OF AUTHORITIES - v 
WEUl26 ()(XII ob037z27cs 



I. INTRODUCTION. 

This divorce from a 12-year marriage is unusual in that all the 

significant marital assets are separate and are, in fact, expectancies 

because they cannot be immediately accessed by either of the 

parties. The parties lived a frugal life during the marriage with few 

vacations or amenities other than the outdoor accompaniments to life 

in Wenatchee where, for the most part, the husband, Appellant Gene 

Welton, worked for an orchard and the wife, Respondent Marina 

Martin, worked at Costco in Wenatchee or Everett, with seasonal 

work for two years at the orchard. Other than the two separate 

interests, the marital estate was de minimus. 

The main argument is over whether Ms. Martin should get an 

award of, or a lien against, Gene's separate minority interest in 

Welton Orchards & Storage, LLC, for which he was operations 

manager and if so, how much. Gene's interest in the current value of 

the business was stipulated at just over $1 million. Despite the fact 

he is 52, Mr. Welton's income, duties, and career are still determined 

by his parents, Mel and Lillian Welton, the majority owners of the 

business they began in 1965. They still thoroughly control the LLC, 

as the trial court explicitly found. See CP 168: 11-12. 
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Ms. Martin's significant separate property is her interest in 

the home of her elderly and ill father (76 years old with serious 

dementia in August, 2012) that is given her in his will, with an 

assessed value at trial of some $148,000. CP 161. The court did not 

include it in the final property matrix. See CP 170-72. 

It is Mr. Welton's position the trial court erroneously found 

that he, and thus the marital community, was under-compensated for 

the duration of the marriage, that the value of the LLC had increased 

over the course of the marriage due to his efforts, that its value had 

also increased by Mr. Welton taking artificially low draws, and that 

an equitable lien should be imposed on his separate property interest 

that would be based on the increase in value of the business over the 

course of the marriage. See CP 164-67. The ultimate lien was 

explicitly premised on achieving "an approximate 50/50 split 

overall" of the marital estate that includes Mr. Welton's "share of 

the increase in his separate estate." CP 168, conclusion of law N.6. 

The most basic reason the trial court erred is because there is 

no evidence of the value of the LLC at the outset of the marriage in 

1997, making it mathematically impossible to calculate what the 

increase -- or decrease -- would be over the 12-year marriage. 
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Despite the arguments over discovery, Ms. Martin only requested 

financial and tax records for the LLC back to 2004. See Ms. 

Martin's RFP Nos. 1 & 2, CP 245. 

The second is that there is no evidence that supports the 

findings that Mr. Welton was underpaid, nor is there any finding of 

just how much he was underpaid. No testimony was offered of 

other, similarly-situated orchard operation managers and what they 

earn or the hours they work. Nor did an expert evaluate the work 

Mr. Welton did in the context of the orchard, the economy, and 

location and give an opinion that the entire package of pay plus other 

benefits (including a rent-free home and health insurance) was 

unreasonable or inadequate and, if it fell short, by how much. This 

was not done for the present for purposes of addressing maintenance. 

Nor was it done for the entire period of the marriage, which is 

necessary to demonstrate the financial basis for and amount of a lien. 

Finally, these issues may mooted by the trial court's error in 

denying Mr. Welton's affidavit of prejudice and motion for new 

judge that were submitted before a hearing on temporary orders and 

before any discretionary decision had been made by Judge Small. 

That error requires vacation of the award and remand to a new judge. 
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II. ASSIGNMENTS OF ERROR AND 
ISSUES ON APPEAL. 

A. Assignments of Error.1 

1. The trial court erred in denying Mr. Welton's motion for 
change of judge when the motion was filed before a 
discretionary decision had been made. 

2. The trial court erred in entering the Decree of Dissolution, the 
money judgment contained therein, the findings of fact and 
conclusions of law, and the Charging Order to the extent they 
purported to imposed a community lien on the alleged 
increase in value of Mr. Welton's separate property (an 
ownership interest in an LLC), and awarded to Ms. Martin a 
share of said lien. 

3. The trial court erred in determining a specific increase in 
value of the orchard business LLC during the course of the 
marriage when no evidence was admitted of the value of the 
business at the time of the marriage in 1997 to use as a 
baseline and measure against the stipulated value of the 
business at the time of trial. 

4. The trial court erred in its calculation of the increase in value 
of the Husband's interest in the LLC which it based on the 
owners' capital accounts, not the overall value of the LLC. 

5. The trial court erred in finding that the Husband was 
underpaid based on his monthly draw but where he received 
multiple other benefits including housing, a vehicle, fuel, and 
health insurance and there was no evidence as to the standard 
or reasonable wage in the industry for a person in the 
Husband's position. 

I The Findings of Fact and Conclusions of Law ("FOF" and "COL") are attached as 
Appendix A. Challenged Findings are highlighted. 
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6. The trial court erred in finding that the LLC "thrived" over 
the course of the marriage from 2003 to 2010 where tax 
returns admitted as evidence show six of those years with 
losses (five years over $100,000) and only two years of profit, 
each of which was less than $75,000. 

7. The trial court erred in entering some or all of the following 
the findings of fact, and those conclusions of law which may 
contain findings therein, as set out in Appendix A: Findings 
of Fact 7.a (part); 7.d (parts); 7.e.; FOF 7.g (part); and 
Conclusions of Law 1.1 (parts); 1.2; 1.3; J.1 (part); J.2 (part); 
N.1 (parts); N.2; N.4 (part); 0 (part). 

8. The trial court erred in awarding attorney's fees to the Wife. 

B. Statement of Issues. 

1. Must the trial court orders be vacated because the trial court 
failed to recuse based on an affidavit of prejudice made 
before a discretionary, non-scheduling decision had been 
made? 

2. Must the property division be vacated where the findings are 
not supported by substantial evidence? 

3. Must the property division be vacated because the trial court 
erred by using an incorrect legal test in deciding that Ms. 
Martin was entitled to a share ofMr. Welton's minority 
ownership in the orchard LLC? 

4. Must the finding that Mr. Welton's interest in the LLC 
increased in value between the time of the marriage and the 
time of trial be vacated when there is no evidence of the value 
of the LLC at the time of trial, and thus no evidence on which 
to determine the LLC changed in value nor a specific amount 
that the value changed? 

5. Must the finding that Mr. Welton was underpaid be vacated 
where there was no evidence as to the standard wage for a 
person in the industry in his position from which to make a 
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determination that his pay was inadequate and he was 
underpaid and, if so, how much he was underpaid? 

6. Must the fee award to Ms. Martin which was based on her 
need and Mr. Welton's ability to pay, be vacated when the 
only evidence in the record is that Mr. Welton did not have 
the ability to pay? 

III. STATEMENT OF THE CASE. 

A. Background.2 

Gene Welton ("Gene" or "Mr. Welton") and Marina Martin 

Welton ("Marina" or "Ms. Martin") met in spring, 1996, in 

Wenatchee and were married in July 1997 when they were 38 and 42 

years old, respectively. FOF 1, CP 154. ~larina had two sons from 

a prior marriage who testified (Steven and Christopher Stone, see II 

RP), and Gene had two prior marriages, but no children. See Exs. 

7.R. (1981 decree) and 17 (1988 FOF & COL). They separated on 

March 29,2009, id, shortly after Gene' petition was filed. See CP 1-

9 (petition). At the time of decision, Gene was 52 and Marina was 

55. FOF l.b, CP 154.3 

2 Although the trial court used "petitioner" and "respondent" in its final orders, the parties 
will be referred to by their first names or current formal last names for clarity. 

3 FOF l.b mistakenly lists Gene as 62 in August, 2012. This is apparently a scrivener's 
error as he was born in October, 1959 and was actually 52. 
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Gene has worked for the family orchard and warehouse full 

time all his adult life since graduating from high school in 1978. 

FOF 2, CP 154. Gene's pay was always modest throughout the 

marriage, ranging from $1,600 to $3,000 in pay but sweetened with 

a rent-free double-wide home on Orchard property, health insurance, 

a vehicle and gas, and a cell phone among other benefits. Marina's 

earnings were also in that range or higher when she worked for 

Costco in Wenatchee, or was on disability leave, or when she did 

seasonal work for the LLC in two years, or later worked for Costco 

in Everett, and operated her home businesses. 

Marina had worked at the Costco as a manager in training in 

Anchorage, Alaska for two years before transferring to the East 

Wenatchee Costco in 1995. Marina had intermittent low back 

problems from 2000 and 2006, which resulted in time off. She 

eventually qualified for disability which terminated in June, 2008, 

when she returned to Costco full time. FOF 3, CP 155. She went 

back to work in the Woodinville Costco because her son from a prior 

relationship was employed at the East Wenatchee Costco and the 

company policy would not allow her to return to work there. Id. 
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B. The Welton Orchards & Storage, LLC. 

Gene's parents started the orchard and controlled atmosphere 

warehouse facility in 1965. FOF 2, CP 154. In 1995 Gene's 

parents, Mel and Lillian Welton, formed Welton Orchards and 

Storage, LLC which owns all the assets of the orchard and the 

controlled atmosphere facility. Jd.; see I RP 7-9. The orchard has 

apples and pears and the warehouse has a 30,000 bin storage 

capacity. FOF 2, CP 154. On January 1, 1996, before Gene met 

Marina, his parents gifted him a one-third interest in the LLC. 

FOF 2.b., CP 154. 

C. Procedural History. 

Mr. Welton filed the petition for dissolution March 24, 2009. 

CP 5-9. Ms. Martin filed her response on April 13, 2009, (CP 10-

13) by an attorney who withdrew in less than three months, on July 

8,2009. CP 14-15. Over three months later, on September 30, 

2009, with no counsel having appeared for Ms. Martin, Mr. Welton 

filed his note for trial setting to seek assignment of a trial date in 

order to get the case moving. CP 16-18. On October 26, 2009, with 

Ms. Martin still pro se, the "second set" trial date of December 3-4, 
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2009 was continued to May 4, 2010 by a stipulation and agreed 

order which was signed by Judge Small. CP 19-22. 

1. Mr. Welton's affidavit of prejudice. 

Represented by new counsel, Ms. Martin brought a motion 

for temporary orders, which was to be heard on December 21, 2009. 

See CP 23. However, the motion was continued because 

Commissioner Vanedgrift recused. Id. The commissioner indicated 

"he has previously represented [Mr. Welton]" and Ms. Martin 

indicated she "preferred Court recuse Its self [sic] to eliminate any 

uncertainty," which the commissioner did. CP 23 (clerk's notes). 

Before the matter could be heard as re-scheduled for January 

4,2010, Mr. Welton filed an affidavit of prejudice against Judge 

Small on December 31, CP 24-25, invoking his statutory right to a 

change of judge before a discretionary decision had been made. Mr. 

Welton also filed a memorandum in support, citing RCW 4.12.050 

and case law. CP 28-31. Judge Small indicated he had reviewed the 

brief before addressing the matter with the parties at the January 4 

hearing. CP 26 (clerk's notes). Ms. Martin's then-attorney Mr. St. 

Louis argued he was aware Judge Small had represented Mr. Welton 

many years ago on an unrelated matter and that the affidavit was 
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untimely based on the signed stipulation and order continuing the 

trial date. Id. Mr. Welton's counsel stated that when he was 

practicing, Judge Small had represented Mr. Welton on a domestic 

violence matter that was dismissed, as part of urging the affidavit be 

granted. In the course of colloquy, Judge Small disclosed he also 

had represented Gene's father Mel Welton some 30-years ago on a 

matter which he could not recall the substance of. Id. 

Judge Small ultimately denied the notion on the basis it was 

untimely based on the signed stipulation, then rescheduled the 

hearing on temporary orders and the settlement conference date. Id. 

2. Pre-trial proceedings and discovery. 

When the temporary orders motion was heard later in 

January, 2010, Ms. Martin was awarded monthly maintenance of 

$735 on a temporary basis and $3,500 in attorney's fees. CP 34-36; 

FOF 5.a., CP 157. That temporary maintenance was terminated after 

November 2010 (CP 48; FOF 5.b., CP 157) as part of continuing the 

trial date at Ms. Martin's request, and also because her monthly 

income was higher than Mr. Welton's and he had no ability to pay 

maintenance given his earnings from the LLC. See CP 168, ~ O. 
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Trial of the matter was delayed by over five continuances 

sought by Ms. Martin (many over objection, summarized at CP 66-

68), one of which caused the trial court to sanction her $2,800 and 

limit further discovery. See CP 158~ 5.d; CP 58-61. Despite the 

many trial continuances and discovery issues (which also saw Mr. 

Welton sanctioned), discovery was completed including Gene's 

parents' depositions and requested tax materials were provided. Ms. 

Martin only requested financial and tax records for the LLC back to 

2004. See Ms. Martin's RFP Nos. 1 & 2, CP 245. The case thus 

resulted in terms being imposed on both parties before trial actually 

began. 

D. Trial and Final Orders. 

Trial eventually took place before Judge Small on December 

8 and 9,2011, and January 24, 2012. See VRPs 1-1114 Judge 

Small issued a letter ruling on April 3, 2012, CP 121-139, and final 

orders were entered August 13, 2012. CP 153-172 (Findings of Fact 

and Conclusions of Law); CP 173-179 (Decree and Judgment 

Summary). 

4 The three transcripts are paginated consecutively and will be referred to as I RP, II RP, 
and III RP. 
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At the end of trial Judge Small found that Mr. Welton, and 

thus the marital community, was under-compensated for the duration 

of the marriage, that the value of the LLC had increased over the 

course of the marriage due to his efforts, that its value had also 

increased by Mr. Welton taking artificially low draws, and that an 

equitable lien should be imposed on his separate property interest 

that would be based on the increase in value of the business over the 

course of the marriage. See CP 164-67. 

The ultimate lien was explicitly premised on being "an 

approximate 50/50 split overall" of the marital estate, but focused on 

an even split of Mr. Welton's "share of the increase in his separate 

estate" the trial court alleged had occurred over the course of the 

marriage. CP 168, COL N.6. 

The trial court calculated the increase to Mr. Welton's share 

of the LLC as "between $305,07[4] and $413,694." CP 167, COL 

N.4, ultimately settling on an estimate of$360,000. COL N.6., CP 

168. Further calculations resulted in an equitable lien of "$175,000, 

or $10,000 less than the petitioner's [Mr. Welton's] share of the 

increase in his separate estate to achieve an approximate 50/50 split 

overall." CP 168, COL N.6. 
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As for maintenance, Judge Small found Ms. Martin earned 

$2,600 per month from part-time earnings and disability payments 

and had received her AA degree and was working on her BA. CP 

156, ,3.d & e. As noted, Judge Small had terminated temporary 

maintenance after November 2010 in part because Ms. Martin was 

making as much or more than Mr. Welton and he had no ability to 

pay. CP 157, '5.b. Mr. Welton's inability to pay was also the reason 

that maintenance was not awarded after trial. Judge Small ruled 

that, while he believed Ms. Martin had proven a need for 

maintenance for two years, "because the petitioner/husband is 

underpaid and his parents' [sic] control what draws the petition may 

receive, the respondent has failed to prove that the petitioner has a 

current ability to pay maintenance. Consequently, no additional 

maintenance will be ordered." CP 168, , O. Judge Small then 

awarded Ms. Martin $10,000 in attorney's fees when entering final 

orders, despite having just ruled Mr. Welton had no ability to pay 

even maintenance and had not paid his own fees. The final award 

was calculated at $195,115.58 when Judge Small added in back 

maintenance, pre and post-judgment interest, and attorneys' fees. 

CP 180-81, Charging Order. Gene Welton appeals. 
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IV. ARGUMENT. 

A. Standard of Review. 

Property divisions under RCW 26.09.080 are reviewed for an 

abuse of discretion. In re Marriage o/Schweitzer, 81 Wn. App. 589, 

595-96,915 P.2d 575, aff'd, 132 Wn.2d 318 (1997) (reversing 

property award). A trial court abuses its discretion when its decision 

is manifestly unreasonable; or is exercised or based on untenable 

grounds or reasons concerning the purposes of the trial court's 

discretion; or for no reason, since then there is no exercise of 

discretion. In re Marriage o/Kovacs, 121 Wn.2d 795,801,854 P.2d 

629 (1993) (reversing for abuse of discretion). Accord, Coggle v. 

Snow, 56 Wn. App. 499,505-07,784 P.2d 554 (1990) (vacating 

discretionary decision); Dickison v. Dickison, 65 Wn.2d 585, 587, 

399 P.2d 5 (1965) (modifying decree for abuse of discretion by trial 

court that provided no basis for disproportionate award of property). 

The review of discretionary decisions in family law cases 

employs a three-part analytical test: 

A court's decision is manifestly unreasonable ifit is [1] 
outside the range of acceptable choices, given the facts and 
the applicable legal standard; [2] it is based on untenable 
grounds if the factual findings are unsupported by the record; 
[or 3] it is based on untenable reasons if it is based on an 

GENE WELTON'S OPENING BRIEF (CORRECTED) - 14 
WEU>26 0(0) ob037z27c5 



incorrect standard or the facts do not meet the requirements of 
the correct standard. 

In re Marriage o/Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 

( 1997) (emphasized numbers added) (reversing because the test was 

not met).5 "A trial court would necessarily abuse its discretion if it 

based its ruling on an erroneous view of the law." Washington State 

Physicians Insurance Exchange & Ass 'n v. Fisons Corp. , 122 Wn.2d 

299, 339, 858 P.2d 1054 (1993) (footnotes omitted) (reversing trial 

court). 

The result of these cases is that the abuse of discretion 

standard is both substantive and well established: discretionary 

rulings must be grounded in both the correct legal rules and the 

actual facts, or they are an abuse of discretion. The trial court 

decisions must be founded on principle, reason, and the facts . See 

Coggle v. Snow, 56 Wn. App. at 505-07. 

A court's characterization of marital property as either 

separate or community is a question of law subject to de novo 

review. Marriage o/Skarbek, 100 Wn. App. 444,447, 997 P.2d 467 

5 Accord, Marriage of Kovacs, 121 Wn.2d at 801 (reversing for abuse of discretion); In re 
Marriage of Wicklund, 84 Wn. App. 763, 770 n. I, 932 P.2d 652 (1996) (reversing the 
trial court). 
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(2000). But the factual findings upon which the court's 

characterizations are based, like any findings of fact, may be 

affirmed only if they are supported by substantial evidence. Id. 

Accord, Thorndike v. Hesperian Orchards, Inc., 54 Wn.2d 570,575, 

343 P.2d 183 (1959); United Pacific Ins. Co. v. Lundstrom, 77 

Wn.2d 157,459 P.2d 930 (1969). "Substantial evidence exists if the 

record contains evidence of sufficient quantity to persuade a fair-

minded, rational person of the truth of the declared premise." Bering 

v. SHARE, 106 Wn.2d 212, 220,721 P.2d 918 (1986), cert. 

dismissed, 479 U.S. 1050, 107 S. Ct. 940, 93 L. Ed. 2d 990 (1987). 

Unrebutted expert testimony is sufficient to support a 

valuation. See Mayer v. Sto Industries, Inc., 156 Wn.2d 677,695, 

132 P.3d 115 (2006). While the value of property in a dissolution 

will be affirmed if it is within the range of evidence, Worthington v. 

Worthington, 73 Wn.2d 759, 764-765, 44 P.2d 478 (1968); In re 

Marriage of Sedlock, 69 Wn. App. 484, 490-491,849 P.2d 1243 

(1993), the valuation must be vacated if, as here, it is not within the 

range of the evidence. See In re Marriage of Mathews, 70 

Wn. App. 116,853 P.2d 462 (1993), review denied, 122 Wn.2d 

1021, 863 P .2d 13 53 (husband did not establish that trial court 
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undervalued assets awarded to wife and overvalued assets awarded 

to him in property division; while court may have assigned values to 

property different from those suggested by husband, court's 

valuation was within scope of evidence). 

B. The Property Division Must Be Vacated Because the Trial 
Court Erroneously Denied Mr. Welton's Motion for 
Change of Judge Following an Affidavit of Prejudice That 
Was Filed Before a Discretionary Ruling Was Made. 

Affidavits of prejudice are provided for as a matter of right by 

RCW 4.12.040 and 4.12.050. "A party in a superior court 

proceeding is entitled to one change of judge upon timely filing an 

affidavit of prejudice." Tye v. Tye, 121 Wn. App. 817, 820, 90 P.3d 

1145 (Div. III 2004). As the Supreme Court summarized years ago: 

Under these statutes and under our decisions a party litigant is 
entitled, as a matter of right, to a change of judges upon the 
timely filing of a motion and affidavit of prejudice against a 
judge about to hear his cause or any substantial portion 
thereof on the merits. Such a motion and affidavit seasonably 
filed presents no question of fact or discretion. Prejudice is 
deemed to be established by the affidavit and the judge to 
whom it is directed is divested of authority to proceed further 
into the merits of the action. 

State v. Dixon, 74 Wn.2d 700,703,446 P.2d 329 (1968) (emphasis 

added). 
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To be "seasonably filed" the affidavit must be made before a 

discretionary ruling, as defined in the statute. The statute provides: 

(1) Any party to or any attorney appearing in any action or 
proceeding in a superior court, may establish such prejudice 
by motion, supported by affidavit that the judge before whom 
the action is pending is prejudiced against such party or 
attorney, so that such party or attorney cannot, or believes 
that he or she cannot, have a fair and impartial trial before 
such judge: PROVIDED, That such motion and affidavit 
is filed and called to the attention of the judge before he or 
she shall have made any ruling whatsoever in the case, either 
on the motion of the party making the affidavit, or on the 
motion of any other party to the action, of the hearing of 
which the party making the affidavit has been given notice, 
and before the judge presiding has made any order or 
ruling involving discretion, but the arrangement of the 
calendar, the setting of an action, motion or proceeding 
down for hearing or trial, the arraignment of the accused in 
a criminal action or the fixing of bail, shall not be construed 
as a ruling or order involving discretion within the 
meaning of this proviso; and in any event, in counties where 
there is but one resident judge, such motion and affidavit shall 
be filed not later than the day on which the case is called to be 
set for trial: AND PROVIDED FURTHER, That 
notwithstanding the filing of such motion and affidavit, if the 
parties shall, by stipulation in writing agree, such judge may 
hear argument and rule upon any preliminary motions, 
demurrers, or other matter thereafter presented: AND 
PROVIDED FURTHER, That no party or attorney shall be 
permitted to make more than one such application in any 
action or proceeding under this section and RCW 4.12.040. 

RCW 4.12.050(1) (emphases added). 

This Court and the Supreme Court have given effect to the 

underlined portion of the statute and held that orders such as the 
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entry of scheduling orders, or setting a matter for hearing, are in the 

nature of the arrangement of the calendar or setting a matter for 

hearing or trial, and thus come within the proviso so that recusal is 

required as a matter of law; they have reversed trial courts who have 

denied the motion and failed to recuse. See Dixon (reversing trial 

court for failing to recuse after deciding the State's motion to renote 

Dixon's motions to dismiss and suppress); Tye v. Tye, 121 

Wn. App. at 821 (reversing trial court's refusal to recuse because 

case scheduling orders did not involve exercise of discretion under 

the statute); Hanna v. Neptune Orient Lines, Ltd., 67 Wn. App. 681, 

838 P.2d 1144 (1992) (reversing trial court that denied recusal after 

filling in scheduling orders, including filling in and amending and 

changing dates for mediation, settlement demand, and the pretrial 

conference ). 

Of particular import is In re Marriage of Hennemann, 69 

Wn. App. 345, 848 P.2d 760 (1993). There, the wife in a divorce 

proceeding filed an affidavit of prejudice and sought a change of 

judge. Her motion was denied on the basis the trial judge had made 

discretionary rulings. As in the Hanna case, the "rulings" in 

Marriage of Hennemann were squarely within the proviso of the 
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statute of arranging the calendar or setting a motion or the trial for 

hearing, and thus were not "discretionary" for purposes of the 

statute. Hennemann involved setting "dates regarding the trial date, 

deadlines for submission of various documents, and the dates for 

settlement and pretrial conferences." Id., 69 Wn. App. at 347. 

After the motion for change of judge was denied, as in this 

case, the Hennemann matter went to trial from which the appellant 

appealed. She included in her assignments of error the failure to 

grant the motion for a new judge and expressly requested that the 

court set aside all the trial court's orders after filing the motion, 

along with other challenges to the decree. Id. The respondent in 

Hennemann agreed that the motion for change of judge was 

improperly denied and this Court reversed and remanded for a new 

trial. Id., 69 Wn. App. at 348-49. 

The plain import of the statute is that only a substantive 

discretionary ruling disables the statutory affidavit as of right. There 

was no such discretionary ruling here before Mr. Welton filed his 

affidavit of prejudice, only the arrangement of the calendar and 

setting the matter for trial. Under the statutes and established law, 

the trial court was required to have granted Mr. Welton's motion. 
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Since Mr. Welton was entitled to have his seasonably filed 

affidavit of prejudice granted as a matter of right, RCW 4.12.040; 

Dixon, the trial court erred in denying the motion. Id. Moreover, 

since it was made plain at the January 4 hearing that Judge Small 

had represented both Gene and Mel Welton on different matters 

when he was an attorney, and Gene Welton sought the recusal, Judge 

Small should have recused to insure the appearance of fairness at the 

outset of a contested marital dissolution. See Tatham v. Rogers, 170 

Wn. App. 76, 93-96, 283 P.3d 583 (2012). 

The judgment below must be vacated and the matter 

remanded for a new trial before a different judge. Hennemann, 69 

Wn. App. at 346-47. 

C. The Trial Court's Distribution of Property Must Be 
Guided by the Factors Enumerated in RCW 26.09.080 
and Applicable Case Law Which Has Long Safeguarded 
Spouses' Separate Property By Application of 
Presumptions. 

1. The property division must be based on the 
statutory factors and ultimately be fair and 
equitable. 

In a proceeding for dissolution ofa marriage, RCW 26.09.080 

governs the disposition of both separate and community property. 

The statute requires the court to: 
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make such disposition of the property and the liabilities of the 
parties, either community or separate, as shall appear just and 
equitable after considering all relevant factors including, but 
not limited to: 

(1) The nature and extent of the community property; 
(2) The nature and extent of the separate property; 
(3) The duration of the marriage or domestic 

partnership; and 
(4) The economic circumstances of each spouse or 

domestic partner at the time the division of property is to 
become effective, including the desirability of awarding the 
family home or the right to live therein for reasonable periods 
to a spouse or domestic partner with whom the children reside 
the majority of the time. 

RCW 26.09.080. 

2. The trial court must apply the correct 
presumptions as to the property in question; here 
that means Ms. Martin had the burden of 
establishing by clear evidence that any increase in 
the separate property was attributable to 
community effort, which she failed to do. 

In order to make a "just and equitable" property division, the 

trial court must not only consider the factors listed in the statute, but 

also apply the underlying principles and presumptions established by 

the appellate courts.6 High among them is the sanctity of a person's 

6 The trial judge is not an untethered "knight errant" who may do whatever "justice" in a 
case he or she deems fit, but rather always is tied to the applicable legal rules and facts of 
the case. See Coggle v. Snow, supra, 56 Wn. App. at 504-07, quoting and discussing 
Justice Benjamin Cardozo's famous reflection on the nature of judicial discretion in THE 
NATURE OF THE JUDICIAL PROCESS (1921). This makes sense because completely 

(Footnote continued on next page.) 
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separate property which is guarded as much as the creation of 

community property during the marriage. See Marriage of 

Skarbeck, supra, 100 Wn. App. at 447-49. 

Competing community property principles come into play 

when a spouse performs services to benefit separate property. 

Earnings arising from services performed during marriage are 

community property while assets acquired during marriage are 

presumptively community property. See Hamlin v. Merlino, 44 

Wn.2d 851, 858, 272 P .2d 125 (1954 ) (citing In re Estate of Herbert, 

169 Wash. 402,408, 14 P.2d 6 (1932»; In re Estate of Madsen v. 

Commissioner, 97 Wn.2d 792, 796, 650 P.2d 196, 199 (1982). 

However, rents, issues and profits generated by separate property 

remain separate property as well. See RCW 26.16.010-020. If the 

owner of a separate property interest who puts community labor into 

that interest is adequately compensated, the remainder of the 

separate property business and the income generated remain separate 

property and the community has no right to an equitable lien. See, 

e.g., Estate of Herbert. 

unbridled discretion means, as a practical matter, there are no rules, no accountability, 
and no predictability for clients and their counsel. 
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Here, no evidence was presented as to what the "proper" 

compensation level would be for a person in Mr. Welton's position. 

The only evidence is what his pay and other compensation amounted 

to. But there was no evidence of the compensation for others who 

operated different orchards to use in comparison and determine that, 

indeed, Mr. Welton was undercompensated, and by how much. 

In this case the long-settled rule that applies to Mr. Welton's 

minority interest in the Orchard LLC is that property acquired before 

marriage is that spouse's separate property. Marriage ofSkarbeck, 

100 Wn. App. at 447. There is no dispute that Mr. Welton's interest 

in the LLC was acquired by him before the marriage (indeed, before 

he had even met Ms. Martin) so that his property interest is his 

separate property.7 Rather, the big argument is over two main 

points: 1) should an equitable lien in favor of the community be 

imposed on Mr. Welton's separate property interest in the LLC due 

.7 The settled presumption is that, once the separate character of property is established (as 
it is here), it cannot be overcome except by a showing of clear and convincing evidence 
of the owner's intent to change the character from separate to community property; and 
the burden is on the proponent of the community characterization to demonstrate that 
change. See, e.g., In re Estate of Borghi, 167 Wn.2d 480, 484, 219 P.3d 932 (2009); 
Guye v. Guye, 63 Wash. 340,349, 115 Pac. 731 (1911). Here the burden was on Ms. 
Martin to establish the basis for a community lien on Mr. Welton's separate property by 
clear and convincing evidence. 
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to Mr. Welton's work for the LLC? And, 2) was there an increase in 

the value of Mr. Welton's separate property during the marriage 

because of Mr. Welton's efforts, if not otherwise adequately 

compensated, as to which a community interest or equitable lien 

should attach? 

Both these issues are framed by the accompanying 

presumptions that placed the burden of establishing the basis for a 

lien or increased value of the separate property on Ms. Martin. First, 

it is settled that "a spouse seeking a community interest in separate 

property must overcome the presumption that separate property 

maintains its separate character absent evidence to the contrary." 

Marriage o/Pearson-Maines, 70 Wn. App. 860, 866, fn. 5, 855 P.2d 

1210 (1993) (citing Hamlin v. Merlino, 44 Wn.2d 851, 857-58,272 

P.2d 125 (1954». This must be shown by "clear and convincing 

evidence." Marriage o/Skarbeck, 100 Wn. App. at 448. Second, it 

is also settled that any increase in value of a spouse's separate 

property is presumed also to be separate property when dividing the 

property in a dissolution. In re Marriage 0/ Elam, 97 Wn.2d 811, 

816-17,650 P.2d 213 (1982); Marriage o/Pearson-Maines, 70 Wn. 

App. at 869. 
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As noted in the introduction, supra, the calculation the trial 

court sought to perform was impossible because there was no 

information before the Court as to the value of Mr. Welton's share in 

the LLC in 1997 at the outset of the marriage. Nor is there any 

evidence in the record from which that calculation can be made, as 

Mr. Martin only sought financial information as early as 2004. 

Without a starting value for the separate property interest, even 

assuming a correct calculation ofMr. Welton's separate interest in 

the LLC based on the stipulation at the time of trial, there is no way 

to determine what the increase was, or indeed, if there even was an 

mcrease. 

Similarly, there is no evidence that Mr. Welton was 

undercompensated for his labor during the entirety of the marriage 

or, ifhe was, what the amount of that undercompensation was. There 

is a similar lack of an evidentiary basis, much less clear and 

convincing evidence, that Mr. Welton was underpaid as there is of 

an alleged large increase in the value of his interest in the LLC due 

solely to his uncompensated efforts. 

F or both reasons the evidence does not support the property 

division and it must be vacated as an abuse of discretion. 
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D. The Trial Court Erred in Finding That Mr. Welton Was 
Undercompensated for the Labor He Performed for the 
LLC During the Marriage Because There Is Not 
Substantial Evidence To Support That Finding. 

The trial court's finding that Mr. Welton was not paid enough 

for his work for the LLC during this entire 12-year marriage must be 

vacated because there is no evidence to support it, much less the 

required substantial evidence of clear and convincing proof. There 

was no testimony of what other persons in Mr. Welton's position 

earned other than his testimony and that of Lillian Welton, the 

LLC's bookkeeper, who indicated it was all the LLC could afford 

given their various costs and loans that had to be serviced.8 No 

expert analyzed the typical factors required to give an opinion on 

what reasonable compensation is for a person in Gene's line of 

work, with his duties, the hours worked, his experience, and in the 

context of his particular business in this part of the country. Nor is 

there any evidence that the expense of employing a non-owner 

employee to perform Mr. Welton's services would be substantially 

different than what his total compensation was during the marriage. 

8 See, e.g. , I RP 54-71 (Lillian Welton); I RP 130-31(Gene Welton). 
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The record is devoid of any opinion stating Mr. Welton was 

not compensated enough, or examples of other similarly employed 

orchardists who were paid substantially more. Since under the 

established presumptions specified supra it was Ms. Martin's burden 

to demonstrate that the total compensation package that the 

community benefited from was too low and there is no evidence to 

support such a finding, the record cannot support the equitable lien 

based on undercompensation. 

The evidence at trial established that Gene was compensated 

for his efforts at the orchard well beyond what he was paid on a 

monthly basis when the other benefits that he received are taken into 

account, including the free housing, use of a car and fuel, and health 

insurance. Since there is no positive evidence, or competent 

opinion, that this did not adequately compensate the community for 

his efforts, Ms. Martin failed to meet her burden. Moreover, it 

means there is no evidentiary basis for the findings and conclusions 

that base the lien on "undercompensation," e.g., COL N.l and 2. 

The property division based on the alleged undercompensation must 

be vacated as an abuse of discretion. Marriage of Littlefield, supra. 
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E. Even If Mr. Welton Was Undercompensated, the Trial 
Court Erred by Giving Ms. Martin an Equitable Lien on 
Half of Mr. Welton's Interest in the LLC's Total Alleged 
Increase in Value. 

At the end of a marriage, each party is entitled to the increase 

in value during the marriage of his separate property, except to the 

extent the other spouse shows the increase was due to community 

contributions. Lindemann v. Lindemann, 92 Wn. App. 64, 73, 960 

P.2d 966 (1998). This placed the burden on Ms. Martin. The 

presumption that an increase in the value of separate property 

remains separate property may be rebutted only by direct and 

positive evidence that the increase is attributable to community 

funds or labor. In re Marriage ofElam, 97 Wn.2d 811,816,650 

P.2d 213 (1982); In re Marriage of Pearson-Maines, 70 Wn. App. 

860,869,855 P.2d 1210 (1993). 

"The valuation of the community services invested in 

separate property may be approached by either determining the 

equivalent of a reasonable wage or by fixing the resulting increase in 

value." Pearson-Maines, 70 Wn. App. 860, 869, 855 P.2d 1210 

(1993 ) (citing Harry M. Cross, "The Community Property Law in 

Washington," 61 WASH. L. REv. 17,71 (1986». 
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Here the trial court held that Gene was under-compensated 

for his community efforts on his separate property without any basis 

in the record, as noted supra, which alone is sufficient to grant his 

appeal. Moreover, the trial court did not attempt to value the amount 

Gene was undercompensated, but simply ruled that he was 

undercompensated without any factual basis. The ruling thus failed 

to satisfy the first approach articulated by Pearson-Maines. This left 

only the option of "fixing the resulting increase in value," an 

approach that Judge Small recognized required "specific" evidence, 

including "precise evidence as to the value of the contribution. 

COL B, CP 162-63. The ruling fails to meet its own recognized 

requirements because Ms. Martin failed in her proof. 

1. The Community Can Only Be Entitled to the 
Amount That the Evidence Establishes With 
Specificity That Mr. Welton's Labor Increased the 
Value of the LLC Over the Entire Marriage. 

The amount to which the community is entitled may be 

determined by the increase in value to Mr. Welton's interest in the 

LLC that is proven to be caused by the community labor income that 

is reinvested in the LLC. Under this theory of apportionment, the 

community is not entitled to the total increase in value in 
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Mr. Welton's interest in the LLC from the date of marriage; its lien 

is limited to the increase due to community funds (the undrawn 

income) exclusive of the increase due to separate property 

investments. There is a significant distinction between awarding the 

increase in value of separate property as community property and 

awarding only the increase in value attributable to community labor. 

Here there is insufficient evidence to determine just what, if 

any, was the increase in the value of the LLC over the course of the 

marriage. There is no proof of the value of the LLC at the time of 

the marriage in 1997. 

Without establishing the base-line value of the LLC as a 

going concern in 1997, it literally is impossible to determine what 

the increased value is of the LLC at the time of separation in 2009, 

even with a stipulated value for the business. 

Had there been proof that established that Mr. Welton was 

underpaid, the solution would have been to calculate what he should 

have been paid, subtract his total compensation from that figure, 

including all benefits such as health care, housing, phone, and a 

truck and gas, and to the extent there is a material difference, award 

Ms. Martin her community 50% share of the unpaid amount. 

GENE WELTON'S OPENING BRIEF (CORRECTED) - 31 
WEU)26 1)(101 ob037z27cs 



The concept of apportionment has been addressed in many 

cases. See, e.g., Conley v. Moe, 7 Wn.2d 355,363, 110 P.2d 172 

(1941) (natural enhancement in value of separate property of spouses 

is not property acquired during marriage; if separate property is 

enhanced in value by the use of community funds, the increase in 

value is community property); Soltero v. Wimer, 159 Wn.2d 428, 

435 nA, 150 P.3d 552 (2007) ("Ordinarily, the community would be 

entitled to the increase of value in property due to the labor of each 

member performed during the relationship, but not to the 'natural 

increase' of the value of separate property."). 

In Marriage of Elam, the Supreme Court made clear that the 

burden is on the party seeking to impose the equitable lien to 

produce "direct and positive" evidence that community labor or 

funds caused the increase in value of the separate property. Elam, 

supra, 97 Wn.2d at 816-17. Here, Ms. Martin had the burden to 

produce positive evidence that the increased value of the LLC was 

due to Mr. Welton's uncompensated labor rather than "natural 

increase" from inflation or market forces, or some other reason, such 

as the management and direction of the enterprise by Mel Welton. 

She produced no such evidence. 
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The trial court erred in applying this rule given a lack of any 

specific and positive evidence showing that it was Mr. Welton's 

labor that caused the claimed increase in value of the LLC, and by 

how much. See Pekala v. Strand, 25 Wn.2d 98,102,168 P.2d 407 

(1946) (no right to reimbursement if the extent of the community 

contribution to the separate property cannot be ascertained). Cf 

Pearson-Maines, 70 Wn. App. 860 (limiting measure of community 

contribution to "resulting increase in value"). 

2. Even If the Community Is Entitled to One-Third of 
the Total Increase in the LLC (Whether Because of 
His Labor Or Market Forces/lnflation), the Court 
Still Erred in Its Valuation. 

a. The Court Must Offset the Award to the 
Community by the Value of Benefits the 
Community Received. 

Even where the community may be entitled to reimbursement 

for contributions resulting in an increase in value to separate 

property, the court must offset any right of reimbursement to the 

relationship against a reciprocal benefit received by the relationship. 

See Connell v. Francisco, 127 Wn.2d 339,351,898 P.2d 831 (1995). 

For instance, the community right of reimbursement for 

improvements to property may be offset by the benefit received by 
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the community for use and enjoyment of the property. See In re 

Marriage o/Miracle, 101 Wn.2d 137, 139,675 P.2d 1229 (1984); 

Pearson-Maines, 70 Wn. App. at 870. 

In this case, there are at least two bases to offset the equitable 

lien the trial court should have applied, but did not. See FOF N.6, 

CP 168. The first is the value of the rent-free home the parties lived 

in through the entire marriage, which was valued at about $800 per 

month for rent and utilities. See II RP 211-12. Half of the 

community benefit would be $400 per month, or $4,800 per year. 

Over the 12 years of the marriage, that benefit was $57,600. No 

such offset was included in the trial court's final orders. 

In addition, Mr. Welton was paid for his work for the LLC on 

a monthly basis net of taxes and withholding that ranged from 

$1,600 in 2006 to $3,000 in January 2009. See I RP 69; Ex. l(h). 

There is no deduction made for his salary and its benefit to the 

community. These errors also require the vacation of the property 

division. 
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b. The Record Fails to Support the Findings 
That the LLC Thrived Financially Over the 
Course of the Marriage, Which Was a 
Critical Basis for Imposing the Equitable 
Lien. 

Findings of Fact 7.d, e, f, and g set out the trial court's 

findings that the LLC "thrived" during the course of the marriage 

and that there were dramatic financial gains to all three partners, 

including Mel and Lillian Welton, as a direct result of Gene 

Welton's work. While flattering to Gene, these findings simply are 

not tenable because they are not supported by the record. 

First, there is no determination of the value of the business at 

the time of the marriage in 1997, so, as noted supra, there is no 

baseline to determine what the increase mayor may not have been 

over the course of the marriage. 

Second, the tax record references in the Findings contain 

errors which appear to create or inflate the perception of the LLC's 

success. For instance, Finding 7.d states that the taxable income for 

2010 was a loss of$115,165. In fact, as seen in sealed tax records, 

the 2010 net loss for the partnership was $156,215. See Ex. 2.j., 

2010 Taxes, pp. 1 & 5. Thus, even assuming that the LLC's net 

rental income from the warehouse in 2010 was not included in that 
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negative amount, as Finding 7.d implies, those numbers still must be 

combined under the trial court's approach to get a bottom line for the 

LLC which, rather than pure profit of $250,000, is less than 

$100,000. Similarly, the trial court appeared to take the line item for 

Gene Welton's share of the warehouse net gain on his K-l, Ex.2j., 

2010 Taxes p. 29 (fax stamp 35/49) to use in Finding 7.d to compare 

with his draws for the year (which also is misstated as $42,570), and 

so "demonstrate" he was underpaid. 

In fact, Gene's Schedule K-l shows that the orchard loss of 

over $51,000, combined with the rental net income of $82,000, 

meant that Gene's net "share" from the LLC was about $31,000, just 

about what he received in the "guaranteed payments" that are also 

listed on the K-l form. Finding 7.d also mistakenly states that 

Mr. Welton "only received draws amounting to $42,570 that same 

year," to contrast that with the mistaken $82,649 that the Finding 

says was his share for the overall business. In fact, Mr. Welton's 

overall share was just about the same as what was paid out to him as 

his guaranteed payments. 

Similarly, for 2009, Finding 7.e mistakenly tries to compare 

Mr. Welton's draws to his share of the net rental income from the 

GENE WELTON'S QPENfNG BRIEF (CORRECTED) - 36 
WEL{)26 (KIOI ob037z27cs 



warehouse of$392,648, stating that Mr. Welton's share was 

$129,574. The problem with this is that the Finding fails to take into 

account the loss on the orchard side and overall loss of $418,870. 

See Ex. 2.j., 2009 Taxes p. 1, Partnership Form 1065. That loss 

eliminates the gains of the warehouse and demonstrates just how 

difficult the orcharding and farming business can be, and is. 

The fact that the LLC was a hard business with lots of ups 

and downs, including many years of losses during the period of the 

marriage, was well established at trial, in stark contrast to the picture 

painted by the trial court's final orders. Lillian Welton, who helped 

start and operate the business in 1965, shifted to doing only the 

bookkeeping two or three years after they changed the ownership of 

the orchard to an LLC in 1995. I RP, pp. 7-8. Lillian related how 

the LLC was created with equal contributions from her and her 

husband totaling $5,188,180. I RP, p. 11; Ex. 2.b, p. 26 (setting out 

the capital formation for the LLC in 1995).9 

Lillian went on to testify about how she and Mel have 

continually added capital to the LLC since 1995. She described the 

9 No values were testified to the value of the orchard business in 1997 at the outset of the 
marriage. 
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situation in 2000 when they had to refinance to avoid bankruptcy, a 

situation which led to the execution by Ms. Martin of a disclaimer in 

any of the real properties. See I RP, pp. 30-40 and Ex. 2.g. The 

sealed underlying loan documents from the 2000 refinance are in Ex. 

2.f. and demonstrate the amount of debt the LLC was carrying at that 

time when they had to get an additional $206,700 in order to avoid 

bankruptcy. The new loan was at an initial interest rate of 11.30%. 

Ex. 2.f., p. 10. The other loans which were refinanced totaled 

$2,448,121, and all were refinanced with an initial interest rate of 

9.35%. See Ex. 2.f., pp. 13 - 16. The current loans payable by the 

LLC are $1,908,094. Ex. 10, p. 2. 

Lillian testified to the many additional capital contributions 

she and Mel made to the LLC, and continue to make, including a 

$100,000 contribution in January of 20 11. I RP, p. 30-31. They 

added capital to the LLC of $300,000 over several years following 

insurance recovery from a traffic accident that Mel had, receiving 

checks and putting the money into the company between 2006 and 

2010. See I RP 31-34. Lillian also testified to the number of years 

of losses based on the tax returns from 2003 through 2010, 

beginning with the loss of $272,760 in 2005. See I RP pp. 54-55. 
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Lillian put it simply when asked why they kept putting money 

into the company: "Because the company wasn't making money." 

I RP 65. She wasn't kidding. Although she and Mel capitalized the 

LLC in 1995 with $5,188,180, after 15 years of operations and the 

steady infusion of large amounts of capital, the estimated fair market 

value of the LLC in December, 2010, was not much different at 

$5,479,351. Ex. 10, p. 2. The trial court's focus on the LLC's 

members' claimed increases in the "capital accounts" between 2004 

and 2010 does not tell the true story of the difficulty of maintaining a 

business and that it appears there was a net loss over that time period 

when the additional capital is taken into account. 

Lillian also testified that it is she and Mel who make the 

decisions on financial issues and the day-to-day decisions on how 

the LLC runs, I RP, p. 65, which Gene acknowledged, I RP 130-31, 

and which is undisputed. These facts do not support, but refute, the 

trial court's findings that much of the alleged increase in value of the 

LLC during the marriage is due to Gene Welton's efforts. 

They also determine how much to pay Gene. Id. Gene's pay 

ranged from $1,600 per month in 2006 up to $3,000 per month in 
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2009. I RP 67-69. Lillian also testified that she and Mel do not take 

much in the way of draws from the LLC. J RP 70. This undisputed 

evidence refutes the findings that it was Gene Welton's low draws 

that "directly resulted" in greatly improving the LLC's financial 

condition. See COL N.2. 

In sum, the record is undisputed that running an orchard and a 

controlled-atmosphere warehouse is a hard business and that over 

the last 15 years Lillian and Mel had to make capital contributions to 

keep it viable. Because the challenged portions of Finding 7 are not 

supported by the evidence, they cannot stand and require reversal. 

F. The Fee Award Should Be Vacated. 

Attorney's fees may be awarded under RCW 26.09.140 based 

on a party's need and the other party's ability to pay. See Weber, 

"Family and Community Property Law," §40.2.1, 21 WASHINGTON 

PRACTICE, (2009 & 2012 supp.). Since the trial court already 

determined Mr. Welton could not pay maintenance due to his low 

level of income controlled by his parents, nor his own attorney's 

fees, neither could he pay the fee award imposed in the Charging 
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Order. There was no tenable basis for the award of fees, which was 

b fd ' . 10 an a use 0 IscretlOn. 

V. CONCLUSION 

Appellant Gene Welton respectfully asks the Court to vacate 

the property division and all underlying orders and remand to a new 

judge because his motion for a new judge was erroneously denied. 

Alternatively, he requests the Court vacate the property division for 

the abuse of discretion in imposing an equitable lien without a 

proper factual basis under any of the assorted legal theories. 

13-
DATED this ~ day of May, 2013. 

CARNEY BADLEY SPELLMAN, P.S. 

By: ___ """"--..L.....3I=---i~t----_-'---L-____ --=----_ 
Gregory M M' ler, WSBA No. 14459 
Counsel for Appellant Gene Welton 

JEFFERS, DANIELSON, SONN & 
AYLWARD, P.S. 

annier, WSBA No. 30 
Counsel for Appellant Gene Welton 

10 This also demonstrates the effect of the error when Judge Small failed to recuse based 
on Mr. Welton's affidavit of prejudice before he had made any discretionary or 
substantive decisions, and why the colloquy at the hearing shows the appearance of 
fairness doctrine was implicated. 
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App. A-1 through A-20 Annotated 

~o 
FILED iJ> 
AUG 18 2012 C!lt11FtCA11! Of' seRVICB 

I .... ." andCI pcullJ of JlC'iuI1Dft4cr lb ...... 01 III< 
SIaIII of Wnhll&IOB II1II DIIlhll oil, I 1S.1td III be 
dcllv vlllIIIId IIcIhcI7M • ,.wr...I.U •• 50" ar Ibis ....... ~". 
Oiled: -.17-12..11 W ..... W . 01\00 

In re the Marriage of: 
GENE EDWARD WELTON, 

Petitioner, 
and 

MARINA MARTIN· WELTON, 

RespondenL 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 09·3-00159-4 

FINDINGS OF FACf AND 
CONCLUSIONS OF LAW 

lHIS MAlTER baving come before the court on December 8,9, 2011 and January 24, 2012, 

and the court having heord the testimony of the wilnesses, reviewed the exhibits and considered the 

{allowin,: The Clerk's minutcs of all pretrial hearings, all pre-trial orders regarding maintenance 

and attorneys' fees, Order 10 Compel dl1ted October 28,2011, Order Pennitting Entry ontu Property 

on Shortcned Notice, Prolection Order and Denial of Sanctions dated November 22, 2011, 

Petitioner'lI Trial Brief, Trial Brief of Respondent. Supplemental Trial Brief of Respondent, all Trial 

Exhibits admitted into evidencc, the court's trial notes, the transcripts of the testimony of 

Christopher Stone and Steve Slone, statutory aulhority - RGW 26.09.080, .090, and .140, C85es J.n...n; 

Marriage of Koosen, 103 Wn.2d 470 (1995), In re Marriage of Griswold, 112 Wn.App 333 (2002), 

BDd olherwise being familiar with the records and files herein, submits tbe foUowing 
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FINDINGS OF FAcr 

1. General and Jurisdictional. 

a. The parties met in 1996 at the Bast Wenatchee Costc:o which was the wife's 

former place of employment. The parties were maaied on July 26, 1997, and separated on March 

29,2009. There were DO cbildren of the marriage. and the wife is not pregnant. 

b. Gene Welton is 62 years old. Marina Welton is S5 years old. Mr. Welton 

graduated from Eastmont High School in 1978. He has worked for the family orchard and 

CODtrol1cd atmosphere warehouse his entire adult life. The husband has two brothers. The 

petitionerlhusbBDd is the only son who has worked for the family orchard business. 

2. Weltog Orchards aDd Stomp. I J c;. 

a. The famjJy orcban:l began in 1965. Originally, the orchard and controUed 

atmosphere facility were owned and operated by the petitioner's parents, Mel and Lillian Wehon. 

Welton Orchards and Storage, L.L.C. was fonned by petitioner's parenls. The Limited Liability 

Company owns all of the orchards' assets and controlled atmosphere warehouse. The orchard 

primarily includes a variety of apples BDd pears. The controlled atmosphere warehouse bas a 30,000 

bin storage capacity. At. of the date of trial, the warehouse and the land it sits on had an assessed 

market value of $2,898,100. 

b. On January 1, 1996, the petitioner's parents gifted Petitioner a 113 interest in the 

L.L.C. before be married the respondenL The parties stipulated the petitioner's minority interest in 

the LLC. is cwrently worth $1,095,870. 
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c. The parties stipulated. the fair market value of the real estate owned by the 

L.L.C. was S5,688,5oo.00, including the petiti.oner's parents' home. Excluding the value of their 

bome, the petitioner's 1/3 interest in the L.L.C. would be worth SI,OI8,ooo. 

d. In 2000, the respondent disclaimed her interest in eight parcels of property 

owned by the LLC. Tbese parcels an: valued at SS,352.500. The LLC. later purchased two 

additional parcels for $260,000 and $76,000 during the marriage and before separation. After 

separation, the LLC. acquired the Stimus property for an additional $235,000. 

e. During the marriage, the parties lived in a double-wide modular home, rent free, 

that was owned by the LLC.. The home was on a parcel valued at 5811,400, of which 5221,400 

was attributed to two modular homes, iDc1udiog the family home, where the pctitioocrJhusbaud 

continues to reside, rent free. The LLC. paid and amtinues to pay the property taxes, insuranc:c, 

and utilities for this residence as part of the petitiooer's employment with the LLC., as well as his 

health and dental insl1J'lDCe, and telephone. 

3. The RqmpdrmtlWjfe's Wom History. 

a. Prior to 1995, the respondent worked at Costco as a manar,er in training in 

ADchorage, Alaska for more than two years. She earned more than $34,000 per year plus benefits. 

In 1995 she was transferred to the Bast Wenatchee Castco, and took a reduction in pay and position. 

Between 2000 and 2006, the respondent bad intermittent low back problems that resulted in time off 

work. Eventually she qualified for Social Security disability which terminated in June 2008. When 

she returned to Costco fun time, she worked in stocking and food-produce department at the 

Woodinville Costco. Because her son was employed at the East Wenatchee CoSlea, company policy 

would not allow her to return to ber former place of employment. 
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b. Respondent also had an in-home business called Creative. Memories during the 

marriage. Since 2006 this business did not earn a significant net income. 

c. The respondent salary and wage income were as follows: 2006 - $2,932, 2007 • 

$9,601,2008 - $25,745, 2009 - $23,600, and 2010 - $19,143. 

d. Since March or April 2011 the respondent has earned approximately $2,600 per 

month in oombination with part time earnings and disability payments. As a seasonal part-time 

Member SelVice Assistant at Costco, she expects that amount of income to continue until early 

January 2012. 

c. The respondent bas also been attending &dIool on-line tbrougb Ashford 

University. She bas performed exemplary by earning straight A's. She has received her AA degree 

and hopes to complete a Bachelor's Degree in two more years. 

4. Rgpnpdmt Wife's Work Injwy. 

I. On January II, 2009, the respondent was injured while working for Costco. 

'Ibis injury occurred during the marriage and before separation. She bas been treated regularly by 

Dr. Julie Hodapp, a physician at Virginia Mason ainie in Seattle. 

b. After chiropractic treatments, the respondent returned to work; however, she 

was unable to work after July 17, 2009. Since then Dr. Hodapp placed work restrictions on the 

respondent regarding the use of her right urn, overhead weight lifting. and physical capacity. More 

recently, she bas worked periodically in temporary positions for Costoo as her injury allowed. 

c. As of the date of trial, respondent's injury has prevented her from muming to 

27 her previous position with Costro. She is limited to lifting no more than SO pounds to her waist, and 

28 

29 
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no more than 10 pounds above her head. She also experiences vertigo if her job ~uires much head 

2 movement. 

3 d. There is no evidence that the respondent is malingering or exaggeratina her 
4 

5 
symptoms. Her initial injuries were to ber head, neck and back. After returning to work she 

6 . sustained a tom rotator cuff injury due to the repetitive movements of ber job. 
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e. The respondent's most recent doctor's visit report states: 

"Impression: Ongoing cervical strain and rotator cuff injury with new 
diagnosis of post concussive syndrome (vertigo), which I agree with." 
Exhibit 9(u). 

Respondent's most recent physical therapy report states: "Continue with treatment." Physical 

Therapist, Doug Harris is hopefbl respondent's shoulder injury will cease requiring treatment in the 

near future. 

5. M'jp'M!IJ'2P and Attorney Fees. 

L This court ordered temporary maintenance of $735 per month beginning 

January I, 2010. The amount was reduced to $635 per month beginning MaIch 10, 2010. 

b. By order dated July 8, 2010, the amount of unpaid maintenance was S3,175. 

The court ordered the petitionerlhusband to pay the respondent's attorney's fees and costs of 5776 

based OD his failure to pay her maintenance. The petitioner paid 53,951 to the respondent on or 

before July 9, 2010. The petitioner's temporary maintenance obligation was terminated after 

November 2010. Maintenance for August through November totals $2,540. 

Co Before trial, this court also ordered the petitioner to pay $3,500 toward the 

respondent's attorney's fees. This court ordered petitioner to pay an additional $300 for 

respondent's attorney's fees relating to the petitioner's motion for reconsideration. The court 
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ordered an additional $500 in attorney fees for the respondent/wife after the petitioner was found in 

contempt for failing to pay the maintenance the first two months after entry of the order. 

Consequently, the court ordered the petitionerlhusband to pay a total of $4,300 in attorney's fees to 

the respondent/wife. 

d. The court ordered the respondeat to pay the petitioner's attorney's fees as a 

sanction for a late continuance of the trial in the amount of $2,800. The court aUowed this amount to 

offset the amount of fees and maintenance the busband owed the wife. Therefore, as of April 20, 

2012, the petitioner/husband still owed the respondent/Wife $4,040 ($2,540 + $4,300 - $2,800 = 

$4,040). 

6. Pre-Trial Distribution of Assets. 

Before trial, the respondent sold a mobDe bome acquired during the maniage for $30,000. She 

was allowed the use of all of the proc::eeds. From the proceeds she paid her medical bills, moving 

expenses, and attorney's fees, which depleted all the proceeds received from the sale. 

7. Qpcration of Welton Orchards and Storage. LLC, 

a. During 2006 and 2007, the respondent worked for the L.LC. driving tractor, 

pulling a sprayer, mowing, putting out coddling moth lures, ''wrestling'' bins and other typical 

orcbud work. She was paid for that work. In other years, she accompanied the petitioner tending 

the wind maehinestd other miscellaneous dUti~}tbout pay. 

b. When one of the L.L.C. 's CA tenants failed to pay the rent in 2000, the L.L.C. 

was forced to refinance to stay in business. Farm Credit required the respondent/Wife to disclaim 

any interest in the real property owned by the LLC. at that time before providing the financing. 

Respondent was never asked to sign any loan doaunents in lieu of signing the disclaimer. 
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c. Respondent believed that signing the disclaimer would avoid her having to file 

bankruptcy if the LLC. was unable to financially survive even with the loan from Farm CrediL She 

did not receive any independent legal advice before signing the disclaimer. Respondent was 

unaware of any potential interest she bad in the L.L.C. until after the date of the separation. 

d. [The L.L.C. not only survived, it IhriVed.]While Mel and lillian Welton have 

not been forthcoming with all of the financial records of the L.L.C., a number of the L.L.C.'s tax 

returns were admitted into evidence. These records show the following: Total sales income for the 

L.I.C. in 2010 was 5774,342. ~axable income was <$115,16* 2010, the L.L.C. income from 

the rental of its CA spacc: was $597,665. In 2010 the L.L.C.'s net rental income was $250,452. Of 

this amount, $82,649 was the petitioner's share. The petitioner only received draws amounting to 

$42,570 that same year] 
e. U. 2009, the L.L.C. 's net rental income from the CA facility was $392,648. The 

pctitlonerlhusband's share was $129,574. He received draws amounting to just $42,768 that yearl 
f. The income tax returns for the L.L.C. also indicate the L.L.C. has "other 

investments" in addition to the land and improvements. No other investments were reported in the 

years 2003-2006. In 2007, "other investments" began at $12,587 in the beginning of the year and 

increased to $274,706 at the end of the year. These other investments were worth 5305,083 at the 

beginning of 2009 and were worth $487,599 at the end of 2010. The tax returns do not specify what 

are these investmeuts. 

g. At the beginning of 2003, the partners' capital accounts were <$239,182>. By 

the end of that year they were <$347,088>. By the end of2004, the partners' capital accounts were-

29 $207,083; at the end of 2005, they were <$257,630>. At the end of 2006, they were <$133,023>, 

FOP.t COL-PIp 7 

0-000000159 

LAW OI'RCII OP KYUI D.PJ.ACK. PoS. 
22Z SooIIII MIIIioII 

VleuIdIN, VIA 91801 
(S09) 6fi2.3l33 

PAX (509) 66301396 

App. A·7 



1 
and by the end of 2007, the partners' capital 8CCOWlts bad increased to $40,518. That amount grew 

2 . to $266,769 by the end of 2OO8Ibegbming of 2009. The accounts again grew from $274,139 at the 

3 end of 2009 to $357,886 at the end of 2010. &05, during the marriage, the partners' capital 
4 

S 
accounts gtew from a low of <$347,088> to about $270,000 in Man:b 2009, an increase of over 

6 S6OO.cm.J 
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h. The pctitioner/husband supervises all of the L.L.C.'s employees, including as 

many as SO during harvest. He worked exclusively for the orchard during the entire marriage. He 

was on call 24n and worked 12-16 hours days at peat times, including the weekends. His last 

vacation was in 2009. 

In 1999, lillian Welton bad health problems, and she stopped working for the 

LLC., other than doing payroll. Mel Welton also cut back and occasionally worked in the 

warehouse and helped dwing harvest. Duriug the marriage, the pctitioncr!husband's job duties 

increased over time as he lOOk up the slack in the CA warehouse, and took over equipment 

maintenance in addition to his duties of running the orchard. 

j. The LL.C. currently pays the petitioDCr $2,000 per month to run the entire 

orchard and CA warehouse operatioDS, while his mother and father keep the books. 

Petitioner/husband is the operations manager for the LL.C., and bis father,' Mel Welton, is the 

business manager. 

k. One of the year · around employees of the L.LC., Vincente Cruz, wbose 

supervisor is the petitioner/husband earns about $1,900 per month plus simUar free housing as 

petitioner receives. Mr. Cruz only has to pay his power and water bUI. In 2009, the L.L.C. paid 

petltioocr 53,000 per month to run the entire operation. This amount was decreased to $2,500 per 
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month in January 2010, then to the current $2,000 per month. Prior to separation, petitioner and 

respondent expected to eventually take over the operation of Welton Orchards and Storage, L.LC. 

whcn Mel and Illlian Welton M_ti;:..-!~ ~~ ~o'''",~r «("/~ ..f.do'50 • . /(;) 

8. Husband and Wife's MisceUapeous Assets. 

a. Petitioner's whole life insurance policy was worth $230 at the time of 

separation. Petitioner owned a Harley Davidson motorcycle, but he transferred title to his brother 

after separation and after the court used it as leverage to have the petitioner pay some of his 

maintenance obligation. Petitioner also has about 51,000 in other household goods, oot listed on the 

~ 
Respondent _'own as her separate property 1351 Outlook Road, Outlook, 

property matrix. 

b. 

Washington, after her father passes away. Her father is 76 years old and has suffered strokes and bas 

dementiL The current assessed market value is 5148,200. 

c. When the respondent and ber family came to pick up her household goods from 

18 the family home, the petitioner/husband was less than accommodating and unreasonable. 

19 Consequently, respondent did not receive her property and incurred $45.56 in un:necessary moving 

20 

21 

22. 

23 

24 

2S 

26 

27 

28 

29 

expenses. 

d. Thcre was insufficient evidence as to the condition of the respondent's property 

before petitioner put a portion of it in storage. Consequently, the court cannot find that there was 

significant, measurable damage to the property when it was fOUDd in storage that could be 

attributable to the actions of the petitioner. 

9. Future Maintenance. 
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Petitionerlhusband's living expenses exceed his cunent level of pay/draw decided upon by the 

majority owners of the L.LC. 

3 10. Attol'l!Cl' Fees and Costs. 
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Because the respondent's appraiser was denied access to the property of the L.L.C., she 

incuned $1,701 in unnecessary expenses. 

Based on the above Findinp of Fact, the court reaches the following 

A. 

B. 

CONCUlSIONS OF LAW: 

'Ibe court concluded that RCW 26.09.080 provides in part: 

In a proceeding for dissolution of the marriage • . . the court shall, 
without regard to misconduct, make sucb disposition of the property and the 
liabilities of the parties. either commumty or separate, IS sball appear just aocl 
equitable after coosidering all relevant facton including. but not limited to: 

(1) The nature and extent of the commuoity property; 

(2) The nature and extent of the separate property; 

(3) The duration of the marriage .•• ; and 

(4) The economic circumstanc:es of each spouse ... at the time the 
division of properly is to become effective ... 

The Washington Family Law Deskbook states in part: 

When community funds or labor are used to enhance the separate 
property of a spouse, Washington courts may 1I8C equitable liens to in~ase the 
size of the other spouse's award of community property. There are several 
conditions to the imposition of an equitable lieD: 

• The claim for an equitable lien must be supported by direct 
evidence of a contnoution to the property on which the lien is 
asserted. (citation omitted) 

• The evidence must be more than an assertion or a claim. Some 
decisions have empbuized the importance of documentary 
evidence. (citation omitted) The evidence should be specific and 
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c. 

D. 

supported by precise evidence as to the value of the contribution. 
(citation omitted) 

• 'lbc overall circumstances of the case must establish that it is 
equitable to imPress a lien. Miracle v. Miracle, 101 Wnd.2d 137, 
139 (1984) 

Cases upholding equitable lien awards also share the foUowing c:haractcristics: 

• The beneficiary of the equitable lien is an individual deserving of 
equity (e.g. the lower eamer or the party with less separate 
property). (citation omitted. 

• • .. [T]ba community will not be granted a lien on the increased 
value of a spouse's separate property business when the spouse 
has been paid a reasonable salaJy for his or her community labor 
invested In the business. • • [Ilf the separate real property is 
income producing, the community's use of income from the 
property may negate the need for an equitable lien. (citation 
omitted ) 130.6(1) 

The community will not receive an equitable lien for contributions to one spouse's 

separate property if: (1) the contributions were a gift; (2) the community received an offsetting 

benefit from use of the property; or (3) the contributions were de minimis. In re Marriage of 

Walcefidd, S2 Wn.App. 647(1988). 130.6(3). 

20 B. Prior to In re Marriage of KOII%eII. (citation omitted). a number of Washington courts 

21 . held that the court sbould award one spouse part or all of the separate property of the other spouse 
22 

23 

24 

2S 

26 

27 

28 

29 

only in "exceptional circumstances." (citations omitted) However, the court in Konzen specifically 

discarded this rule, stating .•• 

The ciwacter of the property is a relevant factor that must be considered, but 
it is not controlling. 132.3(2) 

F. Legal Effect of Disclaimer. 
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The court further concludes that while the wife expressly disclaimed any interest in the real 

property owned by the L.L.C. in 2000, the disclaimer did not involve the husband's ownership 

Interest in the LLC., only the real estate oW1led by the LLC. at the time. The disclaimer did DOt 

qualify as B Community Property Agreement. The respondenl/Wife was not given the opportunity to 

seek independent legal advice before signing. She was also unaware of any potential interest she 

may have had in the LLC. due to the community's efforts at the tbne she sianed the disclaimer. 

Therefore, even if it were to be considered as a post nuptial agreement, it is not enforceable as ODe. 

o. Character of Husband's Interest in Welton Orchards " S1prage L.L.C. 

The court further concludes that the husband's intcn:st in Welton Orchards and Storage, L.L.C. 

is his separate property as it was 0WDed prior to marriage and bis one-third percent Interest in the 

LL.C. was the same on the date of separation. 

H. The Nature and Extent of Community Pro.perty. 

The court concludes that ExIu'bit 6(M) lists the community and separate property owned by the 

parties. With the exception of the husband's interest in the L.L.C., the value ofthc assets owned by 

the parties was unsubstantial. 

I. Nature and Extent of Sewa!e Pmpedy. 

1. ~uring the marriage} husband's work efforts were devoted exclusively to the 

LLC., and the husband and wife lived a modest lifestyle Wbile[ie value of the L.LC. inaeased 

substantially. During the marriage the L.LC. increased $336,000 in value by the acquisition of 

additional real estate, and $305,083 in value of other investments. This $641.083 total increase in 

value was in large part due to the community efforts of Gene Welton's succc:sstullllBDB8cmcnt of 

the operations of the L.L.cJ 
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2. [Furthermore. by routinely foregoing draws equal to his real estate income; that 

is, agreeing to be underpaid. the net capital accounts of all three OWDCIS increased substantially to 

about $270,000 by March 2009 from a low of -$347.088 at the end of 2003. This inaease of over 

$600,000 during the marriage. was again due in large part to the petitioner's Cfforts] 
3. [jy devoting aU of his time and work efforts during the marriage to J'UDDing the 

operations of the L.L.C, petitioner and his parents enjoyed sn increase in value of $1,241.083 (the 

value of the additional real estate, $336,000, gain in other assets, $305,083, snd increase in their 

capital accounts of over $600,000). One third of that increase in value is $413,694. Just the inaeasc 

in the L.L.Co'S real estate, the other investments, and the current capital accounts ($274,139) is 

$915,222. One third of that amount is 5305,074J 

J. Current Rgmomic CirWlJI!tJlIKP of fad! Party. 

15 1. During the marriage, the husband worked exclusively for the L.L.C. as ils operations 

16 maoagcr and for the sizeable orchard snd CA facility worth seven! million dOllars.&e husband was 
17 
18 grossly undcrpaid at the ralc of 52.000 per month dwiog most of 2010 and 2011, exclusive of the free 

19 housing, vehicJe, fuel snd other expeDSes paid by the LLC. After separation he was even more 

20 
grossly underpaid, barely drawing more than his employee, Vicente Cruz. The dcaeasc in his draws 

21 
22 at the beginning of 2010 can only be attn'butable to the fact his wife was requesting maintenance. No 

23 other viable explanation was Offered) 
2. The wife worked for the LLC. at times and +r the most r;}compensated 

24 

2S 
26 for ber work. Her primary occupation was with Costco. but due to sn industrial injury, she bas not yet 

27 returned to her full-time position. 

28 

29 
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1.. The parties marriage is irretrievably broken and the court should enter a decree 

dissolving their marriage and dividing their assets and liabilities. 

M. The parties are awarded the community property as set forth in the attached matrix. 

The petitioncrlhusband's net community property awaro is <$17,395>, and the respoudcntlwifc's net 

community property award is $3,853. 

N. Scmaratc Property lien. 

1. The primary issue in this case is whether it is a fair and equitable distribution to 

award the petitioner all of his interest in the 1..1..C., or whether the respondent should receive a 

judgment amount and/or equitable lien against the petitioner's ownership interest in the L.L.C. As 

noted above, even if the rcspondentJwife is not entitled to an equitable lien against the 

pctitioncrJhusband's interest in the L.L.C:, sbe still may be entitled to an award of a portion of the 

husband's separate property. While the wife testified that she and the petitioner dreamed of taking 

over the business, once the petitioner/husband filed for divorce, that dream ended and the respondent 

cannot now reasonably expect an award that would fulfill her earlier dream. However, it is 

abundantly clear that all of the petitioner's work efforts were exclusiveJy for the L.L.C. Ii is also 

clear that as a result of the petitioner's efforts, the value of the L.L.C. was significantly Cnbsllk!Cd. 

The 1..L.c. went from close to filing banJauptcy to now being worth over SS,OOO,OOO during the 

course of the marriage. The court concludes ~ draws that were paid to the petitioner were 

unrca&ODab1c considering the amount of time and effort the petitioner spent in running the operations 

of the L1..C. This conclusion is inescapable given the Jatest draw being paid to husbaod is 

essentially equiva1ent to one of the employees who also receives free housing and otbcr benefitsJ 
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6. Because tho respondcnt/wife received about $10,000 more of tho community 

property estate than the petitioner/husband, petitioner/husband may retain $10,000 more of the 

amount of increase to his separate estate which estimated to be $360,000. ConsequeDtly, au 

equitable award to the respondent should be in the amount of $175,000, or $10,000 less than the 

petitioner's share of the increase in his separate estate to achieve an approximate SO/SO spUt overall. 

Therefore, the judgment/equitable lien/charging order in favor of the rospondent/wife &hall be in the 

amount of $175,000. 

o. MainteDllllCC. 

r' L Respondent bas proven a DCCd for maintcDance for tho oext two yc~ncr, because the 

petitioner/husband is uudcrpaid and his parents' control what draws the petitioner may receive, the 

respondent bas failed to prove that the petitioner bas a current ability to pay mainten8OCC. 

Consequently. no additional mai.ntcuanc:e will be ordered. 

P. Attorney Fees. 

1. Thus far the L.L.C. bas paid petitioner/husband's attorneys' fees in excess of 
-'" diMe. ,Q~t.C?/,,7'(, 

$70,000. While the petitioner says it is a loan from the LLC., thciCPts ... promissory no~DOr bas 

20 1tt 1080 appeared on any of the financial statements of tho LLC. that were produced and admitted 
21 

22 

23 

24 

2S 

26 

27 

28 

29 

into evidence. Given the closely held nature of the colpOration and the unwillingness to be 

forthcoming with complete financial statements, it is unlikely petitioner will have to pay his 

attorneys' fees at all. Furthermore, tho petitioner refused to provide complete tiDanciai records for 

the L.L.C. and did nothing to provide access to the CA warehouse for the respondent's appraiser 

prior to trial because purportedly his pareDIB told him not to allow acx:ess. 
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2. The respondent, on the other band, sold her mobile home to acquire sufficient 

funds to retain an accountant and an attomey to represent her in this dissolution. Despite murt 

orders to the contrary, the petitioner bas failed to pay the ICSpOncient $4,040 in mainteoanc:c and 

attorney's fees. Petitioner shall also pay respondent 51,746.56 for the wasted moving and appraiser 

expenses incurred by wife due to petitioner's unreasonable conduct. Consequently, the judgment 

apiost the petitioner should be increased to a total of $180,786.56. The respondent shaU also be 

awarded an additional amount for a portion of her attorney's fees. The amount of additional 

attorney's fees wiD be determined at the time of presentment. 1be mort wiD review the fees 

incurred by the respondent and what amount remains unpaid before deciding the aa.Ee!:22!!.­

DATED this;.;i day of Ak C==:'JI\1'~--

Presented by: 
LAW OFFICE OF 

Approved as to Form; Notice of 
Presentation Waived by: 
JEFFERS, DANIELSON, SONN & AYLWARD, P.S. 

By~~~~~~~~~~~~~_ 
MICHAEL B. V ANNIER, WSBA #30238 
Attomey for PetitionerlHusband 
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('oVP-1" 's 01!>'1 fl.} n {J 7(ON 

In Re the ManiIge of:.o~WBLTON andldAlUNA..WBLTON ASSETS 

Item All Bal &: Personal property Present Acquisition Husband's Present 
No. year of acquisition; Possession Cost Value (w/o encum-

all debts and adjustments (HIW) brancca) & 
proposed 
distribution 

A ToH To·W 
1 2002 2 Qty. Arctic Cat Snowmobiles Husband 
2 2002 -1999 GMC Yukon SUV Wife 
3 2006 Harley Davidson MotOlC)'~~.., . -.1 

. ,- . l".Lk-·''1k 
Husband 

4 Household goods to husband Husband 
]~ Li2hts and sleeping bags . Husband 
~O 2000105 Fwbies Husband 
·0 1997 Four post decorative lent Husband ~O 
-!O 200S BBQ grill Husband 

~~ 2002J06W Husband 

~ ....... 2000 White book cabiDet unit Husband 
]0 Various CO's, cassetlcs, videos, DVD's Husband 
12 Diaoey VHS collection Husband 
13 TVIVHSIDVD Comb Husband 
14 JewclIy Husband 
15 1~ Wife 
16 1? Qty. foldinK c:bairs Husband 
17 Camera (new) Husband 
18 Various outside vlanta Husband 
19 Wifi:'. Costco 40lK Wife 
20 One-third (1/3) interest in Welton Orchards Husband ::!l :3' ) o " m 21 Honda motorcycle Husband - - ~ ;;; Ii !; 
22 2 pI. snow machine bailer Husband Ii z -; 

~ir a ~ r .. a i r~ ::. ~ 
-c 
J-

Wae's Present Court 
Value (w/o cncum- DistrIbution I 

brances) & proposed (HIW) . 
distribution 
ToH ToW 

1-1 W 
6,000 . ~ -;M( 

~482 IOIt; 
17,000 

:t:fU) 
4500 lctL> 

SO 50 
200 aoo 

50 1;'0 
350 l"at;"b 
1,500 IJ500c 

, 

SO ~(" 

500 500 y;. )'J... 

300 .~ 
350 ICO 
~OO ~ 

1,500 l5...OO 
60 &,0: 

300 1-;;00 
500 lJ 

6,913 I &An. 
1,100J OOO I.IJ ItcttJ 

,2,000 . 1(2£ 
1,500 t:rx> 

qT/)~ .. C!. 
IJ o.}.).,'"' S 'r. , 

App. A-i8 



In R.c the Marriage of:.GBNB WELTON and MARINA WELTON ASSEI'S Page Two 

Item All Ra1 & Personal property Present Acquisition Husband's PntSeDt Wue's Prescot Court 
No. ye8r of acquisition; Possession Cost Value (w/o cncum- Valuc (w/o CDCWD- Distribution 

all debts and adjustments (HIW) bJ'llDCCS)& brances) &; proposed (HIW) 
proposed distribution 
distribution ToH ToW I+- W ToH ToW 

23 1995 Artie Cat snowmobile Husband 2,000 :~ 
24 Bedroom set (comoiCle) HU5band 1,700 J,m 
2S Futon Husband 7S .,~ 

26 Dinbut Room table (oak) Husband 150 Jm 
.:~ Cuistmas DccoratioDS obtaiDcd during maniage Husband 4000 300 !a3CO' 
1- 0 :1'ILtUJII{Q*, l+o~~-. t (300,000) 300,00 ~ 

1-8 t'VYID,J,,/,- .~:,. lAo ...c Pw"<I.t'fK.t L- _01- 840,250 316,080 10c 

1-8 J-\'S Lkol"'~v'O""r'r> .1.10 
~o 

-~ 

-~ 
~"JOc. 3'1,3~,~ 

... 

App. A-i9 



In Rc the Marriage of: GENE WELTON BAd MARINA wm,IDN DEBTS 

Item I All &II a: PcmmBl pmperty 
No. year of acquisition; 

all debts and adjustments 

Present I Acquisition 
Possession Cost 
(HIW) 

Husband's Present 
Value (w/o encum-
brances) '" 
proposed 
distribution 
ToH ToW 

Wife's Pn:scnt 
Value (w/o encum­
brances) & proposed 
distribution 
ToH ToW 

Court 
DistnDution 
{HIW) 

Ji .vJ 
1 I CostaJ AmeriCan Ezprcss @3/2009 1 Husband - 118,548 115:.)dl 
2 I Cabel'. Visa @ 312009 1 Husband r9,387- L n _ J ctLJciO 
3 I CashmeeVallcyBantVJsa_@312OO9 - IHusbBAd 1 13,015 1-0-
• 0 Husband 1 8 n 6 Husband 7086 
I g Wife 24,000 

E8 '~~~====~==~==~~~====t===t=~~~~~~~ 
;j;-~~~~~~~~~~~r---~~==~ 

_7~1 VQ/~ of A'''~1i'~~ -LI">b;)"m(J 
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