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I. INTRODUCTION

Amicus curiae the Washington Association of Sewer and Water
Districts ("WASWD") and the Shoreline Water District ("Water District”)
{collectively, "Amici") are, respectively, the trade association for all
water-sewer districts organized under RCW Title 57 and an RCW Title 57
water district. WASWD represents more than 80 water-sewer districts in
the State, serving as a clearinghouse for information, policy, and technical
assistance. The Water District, located in King County, has provided
domestic, fire suppression, and irrigation water to its constituents since
1931.

Amici submit this brief in support of the position of Chelan County
Public Utility District No. 1 ("PUD") that the City of Wenatchee's
("City's"} tax on water service revenues violates constitutional provisions
and exceeds the City's statutory authority. Requisite authority to support
the enforcement of the City's tax has not been granted by the State
Legisiature, and the superior court's invalidation of the City's tax must be
affirmed.

iIl. STATEMENT OF THE CASE

The PUD challenged the City's imposition of a 16% tax on the
PUD's revenues from the sale of water within the corporate limits of the
City ("water tax"). CP 22, 35. The City filed suit, petitioning for

declaratory relief on the validity of its water tax. CP 6-7. The PUD joined

I
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the City's petition. CP 7. The City argued that the State business and
occupation tax statute authorized it to tax the PUD's water service —
despite the fact that the statute does not mnclude any provision either
permitiing the tax to apply to local governments or extending it to utility
service. CP 15-17 {citing RCW 35A.82.020).

As the parties had stipulated that no material questions of fact
existed (CP 7}, the Chelan County Superior Court resolved the issues by
summary adjudication. The court correctly concluded that the language of
RCW 35A.82.070 is not a "specific and direct authorization to tax another
municipal corporation” and is not a "clear and direct authorty for the City
to tax the [PUD's] water revenues." CP 67. The court declared the City's
tax on water revenues to be unlawful. /d. Amici agree with the trial
court's conclusions and decision.

L. ARGUMENT

A. Express Authority Must Be Found in the State Constitution or
Statute before a Municipal Corporation May Impose a Tax

It is bedrock Washington faw that a municipal corporation, such as
the City, is limited in its powers. See Okeson v. City of Seattle, 159 Wn.2d
436, 445, 150 P.3d 556 (2007) (citing Farwell v. City of Seattle, 43 Wash.
141, 86 P. 217 (1906)). A municipal corporation possesses only those
powers that are (1) granted in express words, (2) necessarily or fairly

implied in or incident to those powers expressly granted, and (3) essential
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to the declared objects and purposes of the corporation. /d. (emphasis
added). See also 2 E, McQuillin, Municipal Corporations § 10.09 (3d ed.
1979) (As "creatures of the state," municipal corporations possess only
those powers conferred on them by the constitution, statuies, and their
charters) (cited by City of Tacoma v. Taxpayers of the City of Tacoma, 108
Wn.2d 679, 685-86, 743 P.2d 793 (1987)).

The restriction on municipal power is narrowly construed in the
context of taxation. See, e.g., Pacific First Fed. Sav. & Loan v. Pierce
County, 27 Wn.2d 347, 353, 178 P.2d 147 (1947). Where a statute is
ambiguous as to the existence of taxing authority, it must be "construed
most strongly against the taxing authority." Puyallup v. Pacific N.-W. Bell
Tel. Co., 98 Wn.2d 443, 448, 656 P.2d 1035 (1982) (citing Department of
Rev. v. Hoppe, 82 Wn.2d 549, 512 P.2d 1094 (1973); Gould v. Gould, 245
U.S. 151 (1917)). And see Arborwood Idaho LLC v. City of Kennewick,
151 Wn.2d 359, 367, 89 P.3d 217 (2004) (invalidating a city tax because it
exceeded statutory authority). Finally, in Washington, the authority of one
municipal government to tax another has been historically subject to
heightened scrutiny. See, e.g., King County v. City of Algona, 101 Wn.2d
789, 793, 681 P.2d 1281 (1984) (which contrasted a tax of general
application to a tax that expressly applies to "municipal corporation(s}").
This principle is rooted in the State Constitution's prohibition on any tax

that has not been expressly enacted by the State legislature or authorized

3
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by the State Constitution. As explained by the Washington Supreme

Court in Carkonen v. Williams, 76 Wn.2d 617, 627, 458 P.2d 280 (1969):

Const. art. 7, § 9, 4 and art, 11, § 12, 5 permit the state
legislature to vest county and other municipal authorities
with the power to levy and collect taxes for local purposes,
subject to such conditions and limitations as the
constitution or the legislature may prescribe. These
constitutional provisions are not self-executing, in the sense
that county, city, and other municipal bodies are
automatically invested with tax levying power. Rather,
such political subdivisions must have an express grant of
such power either by legislative act or other constitutional
provision.

(Citations omitted) (emphasis added).

B. No Constitutional or Statutory Provision Confers the City with
Authority to Tax Another Municipal Corporation’s Revenues
on the Provision of Water Service

Here, the City's water tax fails to meet the constitutional
resfrictions on taxing authority because there is no express authority
pernutting a municipal corporation to tax another municipal corporation's
water service revenues. In its briefing, the City does not cite a single
Constitutional provision, State statute, or judicial interpretation to support
a proposition that the requisite express taxing authority exists. There is
none, To be clear: no State constitutional provision or statute contains
express language that permits a municipal corporation to (1) tax another

municipal corporation on (2) revenues from the provision of water service.
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As the PUD notes in its briefing, the Legislature has acted to
authorize taxation cn the sale of electricity. RCW 54.28.070 expressly
addresses the two requisite subjects for such a tax to be valid: (1) it
expressly applies to public utility districts organized under RCW Title 54,

and (2) it expressly applics to the sale of electricity:

Any city or town in which a public utility district operates
works, plants or facilities for the distribution and sale of
electricity shall have the power to levy and collect from
such district a tax on the gross revenues derived by such
district from the sale of electricity within the city or town,
exclusive of the revenues derived from the sale of
electricity for purposes of resale. Such tax when levied
shall be a debt of the district, and may be collected as such.
Any such district shall have the power to add the amount of
such tax to the rates or charges it makes for electricity so
sold within the limits of such city or town.

(Emphasis added). No comparable statute expressly authorizes city
taxation of any municipal corporation on revenues derived from the sale of
water.

In fact, on numerous recent occasions, the State Legislature has
declined to pass a statute that would have expressly authorized municipal
corporations to be taxed on water service revenues. Although the
legislature's reasoning for declining to enact a law cannot be ascertained
from the failure of the Legislature to act, see, e.g., City of Medina v.
Primm, 160 Wn.2d 268, 280, 157 P.3d 379 (2007), here, the failure to

enact a Jaw permitting the taxation of local government water revenues —
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regardless of the reason — means that no such law is found in state
statute. Cf. State v. Conte, 159 Wn.2d 797, 813, 154 P.3d 194 (2007) (the
Washington Supreme Court has "often” acknowledged failed legislation
even though the reason for failure cannot be inferred).

In 2009, HE 2249 would have authorized cities (in King County)
to impose a utility tax on RCW Title 57 water-sewer districts, but the bill
did not pass from committee before the legislative session ended. See
Appendix A (HB 2249 at Sections 6 and 7). The next year, in 2010, HB
2637 and 2749 again would have authorized cities to impose a utility tax
on RCW Title 57 water-sewer districts. These proposed statutes were not
limited to King County; they would have applied everywhere in the State.
They also failed. See Appendices B and C (HB 2637 and 2749 at
Sections 7).’

The Legislature has acted only once to authorize cities to impose a
atility tax on water service revenues, and this was related to a unique
situation, In a 2010 statute, codified at RCW 35.13B.010, cities are
expressly authorized to tax the "gross revenues derived by {a water-sewer]
district from the sale of water or sewer services within the city,” but only if

the city and water-sewer district execute an interlocal agreement, and only

' Similar legislation has been proposed to authorize counties to tax water and
sewer revenues (see, e.g., SB 5960 from the 2009 legislative session). This
legisiation would have reached both RCW Title 54 public utility districts and
RCW Title 57 water-sewer districts. See Appendix D (SB 5960 at Sections |
and 2). It, too, failed. See Appendix D, Biil History.

6
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if a city had a 2009 population of between 80,000 and 85,000 (i.e.,
Renton), in a county with a 2009 population of more than 1,500,000 (i.e.,
King County). Further, this statute expires in January 2015, just five years
after its enactment. See Appendix E.

Implicit in the adoption of RCW 35.13B.010 is the Legislature's
view that, without this statutory authority, a city may not impose a tax on a
district's water service revenues.

The examples cited above illustrate that the State Legislature has
declined to grant cities with general utility taxing authority on another
local government's water service revenues. Where the State Constitution
has vested the Legislature with the power to define the scope of taxing
authority——and the Legislature has confronted the particular taxing issue
and refused to expressly expand cities' taxing authority—the judiciary

should decline to step in.

C. Reversal of the Superior Court's Decision Could Have
Statewide Impact, Affecting All Local Government Water
Purveyors.

The parties' briefing addresses the question of whether the City
may impose its water revenue tax on a public utility district, a local
government formed under the authority of Title 54 RCW. Although this
appeal involves the purported application of the water tax to a public
utility district, the City's ordinance taxing water revenues does not

distinguish among types of water purveyors, facially applying equally to

9
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not only "public utility districts” but also "municipal corporations or
departments thereof, public or private utihties, water companies or
districts, and other associations.” CP 20.

Given the broad, inclusive language of the City's tax, Amici
caution that any appellate decision affirming the City's water tax could
have wider impact beyond application to the City and the PUD.
Specifically, across the state, there are 51 (fifty-one) RCW Title 57 water-
sewer districts that operate within the boundaries of one or more
incorporated cities. See Appendix F. Of these districts, a full 21 operate
within the boundaries of cities that have already enacted a tax on water
service. See id. For example, one or more water-sewer districts are
located within the boundaries of the cities of Auburn, Bothell, Chehalis,
Kent, Kirkland, Pasco, Redmond, Shoreline, and Tacoma. See id.
Further, many of the water-sewer districts operating within one city
boundary actually operate within the boundaries of multiple cities, see id.,
creating the potential for a single district to be subject to multiple taxes on
their utlity services.

Amici do not have information on the number of cities that
actually attempt to collect such taxes from RCW Title 57 water-sewer
districts. However, at Appendix G, Amic: include documentation of the

City of Shoreline's water service tax, forestailed only during the duration
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of a current franchise ag_;recn’zem.2 Amici also attach correspondence from
the City of Black Diamond announcing its intention to begin enforcement
of its tax on water service against Covington Water District, an RCW Title
57 water-sewer district, See Appendix H. Thus, this is a current issue
with potentially expansive reach. For now, the Court should deciine to
expand cities' taxing authority beyond constitutional limits, and leave the
guestion to the State Legislature to do so if it wishes.
IV, CONCLUSION

The State Constitution prohibits the taxation of municipal
corporations——and their residents—unless the State Constitution or the
Legislature vests specific taxing authority in local governments. Below,
the superior court correctly recognized the absence of Constitutional or
statutory authority for cities to impose taxes on water revenues of local

governments, The Amici urge this Court to affirm,

? The City of Shoreline’s utility tax purports to impose a 6% tax on "water distribution
operations" (impacting the Shoreline Water District) and "sewerage operation{s]"
(impacting the Ronald Wastewater District, another RCW Title 57 district operating
within the boundaries of the City of Shoreline). Both the Water District and Ronald
Wastewater District have current franchise agreements with the City of Shoreline,
expressly exempting them from the utility tax for the term of the franchise. See
Appendix G {Ordinance No. 638 at Section 1, .030(B)). Ronald Wastewater District has
similar taxing concerns as does the Water District; for no statute expressly permits a
municipality to impose a tax on another local government's sewerage revenue,

9
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Respectfully submitted this ﬁday of August, 2013,

SHORT CRESSMAN & BURGESS PLLC

By: @L@w@‘ Mo

Andrew W. Maron, WSBA No. 7482
Leslie C. Clark, WSBA No. 36164
Attorneys for the Shoreline Water District
and the Washington Association of Sewer
and Water Districts
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SUBSTITUTE HOUSE BILL 2249

State of Washington 6lst Legislature 2009 Regular Session
By House Finance (originally sponsored by Representative Hunter)

READ FIRST TIME 03/02/08.

AN ACT Relating to modifying local government revenue options in
counties with a population of one million five hundred thousand or
more; amending RCW 82.14.415, 47.26.086, and 84.55.050; reenacting and
amending RCW 82.46.035; adding a new section to chapter 43.155 RCW;
adding a new section to chapter 35.21 RCW; adding a new section to
chapter 35A.82 RCW; adding a new section to chapter 43.09 RCW; adding
a new chapter to Title 36 RCW; creating a new section; and providing

expiration dates.

BE IT ENACTED BY THE LEGISLATURE OF THE 3TATE OF WASHINGTON:

NEW SECTION. Sec. 1. (1) The legislature reccgnizes that counties

and cilties, the general purpose local governments that are closest to
the people, are charged with providing rumerous and diverse services to
their residents. In providing these services, counties and cities must
respond to legislative and citizen directives, and a changing, and
often challenging, financial landscape.

(2) The legislature recognizes that population growth and the
enactment and maturation of the growth management act has resulted in
many governance changes throughout the state, as annexationg and

incorporations have expanded existing «cities and created new

p. 1 SHB 2249
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incorporated areas. These actions have been consistent with growth
management act principles that call for growth to be thoughtfully and
deliberately directed to urban areas and areas characterized by urban
growth. These actions have also been consistent with proncuncements of
the act specifying that, 1in general, cities are most appropriate
providers of urban governmental services, the services and facilities
that are historically and typically provided in cities.

(3) Recepgnizing the governance efficiencies that will result from
the annexation of urban and urbanizing areas in the state's largest
counties, the principles of fairness that will fake root as rural
residents cease to bear the costs of providing urban gevernmental
services 1in uninccrporated wurban and urbanizing areas, and the
unprecedented financial pressures that local governments face, the
legislature intends to establish new annexation mechanisms and related
fiscal provisions that apply in counties with more than one million

five hundred thcousand residents,

Sec. 2. RCW 82.14.415 and 2006 ¢ 361 s 1 are each amended to read
as follows:

(1) The legislative authority of any city with a population less
than four hundred thousand and which i1s lcocated in a county with a
population greater than six hundred thousand that annexes an area
consistent with its comprehensive plan required by chapter 36.70A RCW,
may impose a sales and use tax in accordance with the terms of this
chapter. The tax is in addition teo other taxes authorized by law and
shall be collected from those persons who are taxable by the state
under chapters 82.08 and 82.12 RCW upon the cccurrence of any taxable
event within the city. The tax may only be imposed by a city 1if:

{a) The city has commenced annexation of an area under chapter
35.13 or 35A.14 RCW having a peopulation of at least ten thousand people
prior toc January 1, ((Z03+8)) 2012; and

{b) The city legislative authority determines by resoclution or
ordinance that the projected cost to provide municipal services to the
annexation area exceeds the projected general revenue that the city
would otherwise receive from the annexation area on an annual basis.

(2} The tax authorized under this section 1s a credit against the

state tax under chapter 82.08 or 82.12 RCW. The department of revenue

SHBE 2249 p. 2
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shall perfeorm the collection of such taxes on behalf of the city at no
cost to the city and shall remit the tax to the city as provided in RCW
82.14.060.

{3} The maximum rate of tax any ¢ity may impose under this secticn
shall be 0.2 percent for the total number of annexed areas the city may
annex. The rate of the tax imposed under this section is 0.1 percent
for each annexed area pepulation that is greater than ten thousand and
less than twenty thousand. The rate of the tax imposed under this
section shall be (.2 percent for an annexed area which the population
is greater than twenty thousand.

(4 The tax imposed by this section shall only be imposed at the
beginning of a fiscal year and shall continue for no more than ten
years from the date the tax is first imposed. Tax rate increases due
to additional annexed areas shall be effective cn July 1lst of the
fiscal year following the fiscal year in which the annexation occurred,
provided that notice is given to the department as set forth in
subsection (8) ¢f this section.

{5y All revenue collected under this section shall be used solely
to provide, maintain, and operate municipal services for the annexation
area.

{6} The revenues from the tax authorized in this section may not
exceed that which the city deems necessary to generate revenue equal to
the difference between the city's cost to provide, maintain, and
operate municipal services for the annexation area and the general
revenues that the cities would otherwise expect to receive from the
annexation during a year. If the revenues from the tax authorized in
this secticon and the revenues from the annexation area exceed the costs
tc the city to provide, maintain, and operate municipal services for
the annexation area during a given year, the city shall notify the
department and the tax distributions authorized in this section shall
be suspended for the remainder cf the year.

(7} No tax may be imposed under this section before July 1, 2007.
Before imposing a tax under this section, the legislative authority of
a city shall adopt an ordinance that includes the following:

(a) The rate of tax under this section that shall be imposed within
the ¢ity; and

{b) The threshold amount for the first fiscal year following the

annexation and passage of the ordinance.

p. 3 SHE 2249
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(8) The tax shall cease to be distributed to the city for the
remainder of the fiscal vear once the threshoid amount has been
reachaed. No later than March lst of sach vyear, the city shall provide
the department with a new threshoid amount for the next fiscal year,
and notice of any applicable tax rate changes. Distributions of tax
under this section shall begin again on July lst of the next fiscal
vear and continue until the new thresheold amount has been reached or
June 30th, whichever is soconer. Any revenue generated by the tax in
excess of the threshold amount shall belong to the state of Washington.
Any amount resulting from the thresheld amount less the total fiscal
vear distributions, as of June 30th, shall not be carried forward to
the next fiscal year.

{9y The following definitions apply throughout this section unless
the context clearly reqguires otherwise:

{a) "Annexation area'" means an area that has been annexed to a city
under c¢hapter 35.13 or 3bA.14 RCW. "Annaexation area'" includes all
territory described in the city resolution.

{b) "Department" means the department of revenue.

{c) "Municipal services" means those services customarily provided
to the public by city government.

{d} "Fiscal vear" means the year beginning July 1st and ending the
following June 30th.

(e) "Threshold amount™ means the maximum amount o¢f tax
distributions as determined by the city in accordance with subsection
(6) of this section that the department shall distribute to the city

generated from the tax imposed under this section in a fiscal year.

Sec. 3. RCW 47.26.086 and 1994 ¢ 179 s 11 are each amended to read
as follcows:

Transportation improvement account projects selected for funding
programs after fiscal year 1995 are governed by the requirements of
this section.

The board shall allocate funds from the account by June 30th of
each year for the ensuing fiscal year to urban counties, cities with &
population of five thousand and over, and to transportation benefit
districts. Projects may include, but are nct limited to, multi-agency

projects and arterial improvement projects in fast-growlng areas. The

SHB 2249 p. 4
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board shall endeavor to provide geographical diversity in selecting
improvement projects to be funded from the account.

The intent of the program 1is to improve mobility of people and
goods in Washington state by supporting ecconomic development and
environmentally responsive solutions to our statewide transportation
system needs.

To be eligible to receive these funds, a procject must be consistent
with the Growth Management Act, the Clean Air Act incliuding conformity,
and the Commute Trip Reduction Law and consideration must have been
given to the project's relaticnship, both actual and potential, with
the statewide rail passenger program and rapid mass transit. Projects
must be consistent with any adopted high capacity transpoertation plan,
must consider existing or reasoconably foreseeable congesticn levels
attributable to econcomic development or growth and all modes of
transportation and safety, and must be partially funded by local
government or private contributions, o©or a combination of such
contributions. Priority consideration shall be given to those projects
with the greatest percentage of local or private contribution, oxr both.

A city or town located within a county with a population of one

million five hundred thousand or mere may not receive funds after

January 1, 2012, if the ¢itv has not annexed anvy potential annexation

areas recoqnized in the citv's comprehensive plan or related document

prior to the effective date of this act.

Within one year after board approval of an application for funding,
the lead agency shall provide written certification to the board of the
pledged local and private funding for the phase of the project
approved. Funds allocated to an applicant that does not certify its

funding within one vear after approval may be reallocated by the board.

NEW SECTION. Sec. 4. A new section is added to chapter 43.155 RCW

to read as follows:

A city or tewn located within a county with a population of one
milliion five hundred thousand or more may not receilve funds under this
chapter after January 1, 2012, 1f the city or town has not annexed any
potential annexation areas recognized in the city's comprehensive plan

or related document prior to the effective date of this act.

B = SHB 2249
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NEW SECTION. Sec. 5. (1) The legislative authority of a county

with a population of one million five hundred thousand or more may

impose an exclse tax on the privilege of engaging in business as a
utility. The tax its equal to the gross income of the business,
muzltiplied by a rate not exceeding six percent.

(2 A tax imposed under this section only applies to the
unincorporated areas of the county. The tax must be expended only for
capital projects and services provided within the unincorporated area
of the county.

(3) A utility subject to tax under this section must add the tax to
the rates or charges 1t makes for utility services and separately state
the amount of tax on billings.

{(4) The definitions in this subsectiocn apply te this section.

{a) "Cable service utility" means a person providing cable service
as defined in the federal teleccmmunicaticns act of 18%6.

{(by "Electrical power utility" has the same meaning as light and

power business as defined in RCW 82.16.010.

(c) "Gas utility" has the same meaning as gas distribution business
ag defined in RCW 82.16.010.

{d} "Gross income of the business" 1s defined as provided in RCW
§2.04.080,

(e) "Sewer utility" means a sewerage collection business as defined
in RCW 82.16.020.

(f} "Solid waste utility" means a solid waste collection business
as defined in RCW 82.18.010.

{g) "Telephone utility" means a perscn providing telecommunications
service as defined in RCW 82.04.065.

(h) "Water utility" means a water distribution business as defined
in RCW 82.16.010.
(i) "Utility" means an electrical power utility, gas utility,

telephone utility, water utility, sewer utility, solid waste utility,
or cable service utility.

{(5) A county may provide exemptions for sales by utilities to
business customers, such as, manufacturing facilities, aircraft repair
facilities, industrial parks, industrial facilities, farm businesses,
and computer data centers. A county may not provide a general
exemption for sales by utilities %o residential customers unless

business customersg are alsc exempt.

SHB 2249 b. 6
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(6 A county must aliow a credit against the cable ssrvice utility
tax for any franchise fee pald by the cable service utility to the
county.

{7}y This section expires January 1, 2012.

NEW SECTICN. Sec. 6. A new section is added tc chapter 35.21 RCW

to read as follows:

(1) Subject to the reguirements of this section, a city or town
located partially or wholly within a county with a population of one
million five hundred thousand or more may ilmpose a tax upon the gross
income or gross receipts of a water-sewer district.

{2y A city or town imposing the tax authorized under this section
may not impose a rate of tax that exceeds six percent.

{3) A city or town may impose the tax authorized under this section
only if the city has annexed a potential annexation area that has been
recognized in an ordinance or rescolution adopted by the city or town

pricr to the effective date of this section.

NEW SECTION. Sec. 7. A new section 1s added to chapter 35A.82 RCW

to read as follows:

{1} Subject to the requirements of this section, a city or Ltown
located partially or wholly within a county with a population of one
millien five hundred thousand or more may impose a tax upon the gross
income or gross receipts of a water-sewer district.

{2y A city or town imposing the tax authorized under this section
may not impose a rate of Lax that exceeds six percent.

(3) A city or town may impose the tax authorized under this section
only if the city has annexed a potential annexaticn area that has been
recognized in an ordinance or resocolution adopted by the city or town

prior to the effective date of this secticn.

Sec. 8. RCW 82.46.035 and 1982 ¢ 221 s 3 ang 1991 sp.s ¢ 32 s 33
are each reenacted and amended to read as follows:
(1) The legislative authority of any county or city shall identify

in the adopted budget the capital prolects, park maintenance and

operaticn expenditures, or both funded in whole or in part from the

proceeds of the tax authorized in this section, and shall indicate that

o, 7 SHE 2249
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such tax 1s intended to ke in addition to other funds that may be
reasonably available for ((sush-eapifat—proieects)) Lhese purposes.

(2) The legislative authority of any county or any city that plans

under RCW 36.70A.040(1} may impose an additional excise tax on each
sale of real property in the unincorporated areas of the county for the
county tax and in the corporate limits of the city for the city tax at
a rate not exceeding one-guarter of one percent of the selling price.
Any county choosing to plan under RCW 36.70A.040(2) and any city within
such a county may only adopt an cordinance imposing the excise tax
authorized by this section if the crdinance is first authcrized by a
proposition approved by a majority of the voters of the taxing district
voting on the proposition at a general election held within the
district or at a special election within the taxing district called by
the district for the purpose o©of submitting such proposition to the
voters.

(3) Revenues generated from the tax imposed under subsection (2) of
this section shall be used by such counties and cities ({seledy)) for
financing capital projects specified in a capital facilities plan

element of a comprehensive plan, and, at the option of the city or

county, park maintenance and operation expenditures. However, revenues

(a) pledged by such counties and cities to debt retirement prior to
March 1, 1992, may continue to be used for that purpose until the
original debt for which the revenues were pledged is retired, or (b)
committed prior teo March 1, 19%2, by such counties or cities to a
project may continue to be used for that purpose until the project is
compieted,

(4) Revenues generated by the tax imposed by this section shall be
deposited in a separate account.

(5) As used in this section, "city" means any city or town and
"capital preject" means those public works projects of a local
government for planning, acquisition, construction, reconstruction,
repair, replacement, rehabilitation, or improvement of streets, roads,
highways, sidewalks, street and road lighting systems, traffic signals,
bridges, domestic water systems, storm and sanitary sewer systems, and
planning, construction, reconstruction, vrepailr, rehabilitation, or
improvement of parks.

(6) When the governor files a notice of noncempliance under RCW

36.70A.340 with the secretary of state and the appropriate county or

SHEB 2249 o. 8
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city, the county or c¢ity's authority tce impose the additional excise
tax under this section shall Dbe temporarily rescinded until the
governor files a subseguent notice rescinding the notice of

nencompliance.

Sec. 9. RCW 84.55.050 and 2008 ¢ 319 s 1 are each amended toc read
as follows:

(1) Subject to any otherwise applicable statutory dollar rate
limitations, regular property taxes may be levied by or for a taxing
district in an amcunt exceeding the limitations provided for in this
chapter if such levy 1is authorized by a propositicn approved by a
majority of the voters of the taxing district voting on the proposition
at a general election held within the district or at a special election
within the taxing district called by the district for the purpose of
submitting such proposition to the voters. Any election held pursuant
to this section shall be held not more than twelve months prior to the
date on which the proposed levy is to be made, except as provided in
subsection {2} of this secticon. The ballot of the proposition shall
state the dollar rate proposed and shall clearly state the conditions,
if any, which are applicable under subsection (4) of this section.

(2) (a) Subjsct to statutory dollar limitations, & propositicn
placed before the voters under this section may authorize annual
increases in levies for wmultiple consecutive vyears, up to six
conseculbive years, during which pericd each year's authorized maximum
legal levy shall be used as the base upon which an increased levy limit
for the succeeding year 1is computed, but the ballcot proposition must
state the dollar rate proposed only for the first vyear of the
consecutive years and must state the limit factor, or a specified index
to be used for determining a limit factor, such as the consumer price
index, which need not be the same for all vears, by which the regular
tax levy for the district may be increased in each of the subseguent
consecutlive years. Elections for this purpose must be held at a
primary or general election, The title of each ballot measure must
state the limited purposes for which the proposed annual 1ncreases

during the specified period of up to six consecutive years shall be

= 33 y x| E 2N o 1.1 +- il 4+ =T
used ( (+—and—Ffuads—raised—ungder—the—tevy—ghatt not--Ssupprant —eXI st ng
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() Funds raised by a levy under this subsection shall not supplant

existing funds used for the limited purpose specified in the pballot

pitle, For purposes of this subsection, existing funds means the
actual operating expenditures for the calendar year in which the ballot
measure 1s approved by voters. Actual operating expenditures excludes
Lost federal funds, lost or expired state grants or loans,
extracordinary events not lilkely t¢ reoccur, changes 1n contract
provisions beyond the control of the taxing district recelving the

services, and major nonrecurring capital expenditures. Ihis subsection

{2) (b} does not apply to levies approved by the wvoters in 2009, 2010,
and 2011.

{3) After a levy authorized pursuant to this section is mads, the

dollar amount of such levy may not be used for the purpose of computing
the limitatiocns for subsequent levies provided for in this chapter,
unless the ballot proposition expressly states that the levy made under
this section will be usead for this purpose.

(4) If expressly stated, a proposlticn placed before the voters
under subsection (1) or (2} of this section may:

{a) Use the dollar amount of a levy under subsection (1} of this
section, or the dollar amount of the final levy under subsection (2} of
this section, fer the purpose of computing the limitations for
subsequent levies provided for in this chapter;

{by Limit the period for which the increased levy 1s to be made
under {a) of this subsection;

{c) Limit the purpese for which the increased levy 1is to be made
under (a) of this subksection, but 1f the limited purpcese includes
making redemption payments on bonds, the periocd for which the increased
levies are made shall not exceed nine years;

{d} Set the levy or levies at a rate less than the maximum rate
allowed for the district; or

(e) Include any combination of the conditions in this subsection.

(3) Except as otherwise expressly stated in an approved ballot
measure under this section, subsequent levies shall be computed as if:

(a) The proposition under this section had not been approved; and

(b) The taxing district had made levies at the maximum rates which
would otherwise have been allowed under this chapter during the years

levies were made under the proposition.
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NEW SECTION, 8Sec. 10. A new sectlon is added to chapter 42.09 RCW

to read as follows:

(1Y By January 1, 201%i, the state auditor shall conduct a
performance audit of any county with a population of one million five
hundred thousand or more to specifically determine whether policy
changes and programs the county has adopted since January 1, 2008, will
effectively reduce overhead and other costs, improve services, and
streamline operations. The performance audit must identify current
deficiencies in recognized best practices in the provision of county
goods and services and how the provision of these goods and services
could be provided more efficiently and effectively. As part of the
performance audit, the auditor shall also evaluate the amount of local
and regiocnal services provided by the county within and outside city
limits and contrast this with other large counties in Washington and
with counties of similar size in other states. The state auditor shall
use money distributed to the auditer under RCW 82.08.020(5) to pay for
the performance audit reguired under this section.

{2} This section explres January 1, 2012.

NEW SECTION, Sec. 11. Secticn 5 of this act constitutes a new
chapter in Title 26 RCW.

p. 11 SHB 2249
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HOUSE BILL 2637

State of Washington 6lst Legislature 2010 Regular Session
By Representatives Hunter and Moeller

Prefiled 01/08/10. Read first time 01/11/10. Referred to Committee on
Finance.

AN ACT Relating to local government taxation; amending RCW
87.14.450, 82.14.45%0, 82.14.480, 82.14.460, 84.55.050, ©82.46.035%,
8§2.12.010, and 82.14.230; reenacting and amending RCW 82.4¢.035; adding
a new section to chapter 35.21 RCW; adding a new chapter to Title 36

RCW; providing effective dates; and providing expiration dates.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 82.14.45%0 and 2009 ¢ 551 s 1 are each amended to read
as follows:

ELIMINATING NONSUPPLANT LANGUAGE. {1y A county legislative
avthority may submit an authorizing proposition to the county voters at
a primary or general election and, if the proposition is approved by a
majority of perscns votbing, impose a sales and use tax in accordance
with the terms of this chapter. The title of each ballot measure must

clearly state the purposes for which the proposed sales and use tax

| ) i ] 33 -l = E= o o 1.7 4 ] e
will be used. ( (Fuargs——eatraed—apdaer g i Tk STrcrx "ot SuPprait
a + £ e Fenae Lk = AT A T £, i o P . o A
(S o o . S e 1 A I Sy e e s o e R PHrrposSes,—eXte PO o ooOWS A Fr
et as o e e g Iy = 3 P PN S ESFENEEY EEER =] | i
o et S F HrE i e ety & SR [ s (e S g . S S 615 5 A48 M L Rt § RS e e R
e 2010 o, + It PR e += £33 DA o3 PR SR T
e by AP M ub} L L\—gll 'Y b/cJ., —1x L. ll(_‘l-}f ey A9 S e Ly dublrﬁA{.L L. rEE - biilj
Fogaem ol g o o o P ol o Lo 2000 3 = o3 g T I Py i
e s i A e v [SYERLCS B L o ey AV (5% S A A o s B A Fro—fhr 1 2 e s T

p. 1 HB 2637



= o By

fo o B s ST S

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

29
30
31
32
33
34
35
36
37

233 £ PR R WS U e T e S = e S PN MEN YN ez i . BT

S EToITT 5 AR at ey A I S o . 2w i R 3 SRt 0 S i S U E i Tz 4 A L R S S SN Lo S g

ot Je, T ATy e s Pt A W Faaan ol 2 o P W W el 2 P bt

froy [ fie e O it e [BY 4 re 5 S s e Ty F A g i o A 3 QU g ey 4 iy ol i LV W R R & 5 Wt

dmr.g. fmz o gm ooy Lo P dagman oo e e T I S SR ~ P I SR NS e~ T P ISP

[ s PR 3 W s ey 3 oy o3t oo-Supprartt- St g oy LT ST B e it

iz 1= 012 T o A Y4 VAT Dol S -, P 1) PR g, [N F

Yoot Ty M R & 4 o S S e R s 0 s s 1 . J wr vl A B £ o Ao e i v S i EV S AT e R A S Y oy
LS 3 o d am e P B B PR A NE R SN Aol o el e 2= PRSI S ‘ I SN

[0 g @ 13 i A D i o e S A A= app ¥l iy P Nt PP B e Vol v A0 S 5 P 5 L5 1 MR Vo Y 4 e e M N I R WV 15 o W I M A

e PR 5 17 e s R PPSECE 1 2, N = FEPSEW I W ~EE Y. -3 RIS

i Rasey o> e v s s et e e o 23 6/ e e S OrTaim s [ AR LS S m T s S G v A M D A B S S g i S e TS

3 +. £ 1 = = 1 A 3o a3 A e TN =) v b

e B s i ot e HESSy —irET i Prred [ vt = (S Ea s neys; S oS
EES PRI = T T oy 4 3 ] ] g ERErS ~l amer 3 SIESRENE ENoE S

RPN I o S i e A VT D o TR Ty [ Eep iy Chot e Tt E D pl i e o

NN O P a3 o 1= PN g 5N P e | £ LY = T, P oAy 4 A oy ELNE

i G o Ay iny 5 § S Sy T oy g o 1T |70 N g o L T (A avs§ Sy B N = S i o A BT

ol = g o 1 P b e
[ Lo ooy S s By S 5 A S 34 15 L6 A AP § S g o = o i i o 3 A L e e e p(,_ﬂul.uurcs.} The rate of

1

tax under this section may not exceed three-tenths of one percent of
the selling price in the case of a sales tax, or value of the article
used, in the case of a use tax,

{2y The tax authorized in this section is in additicn to any other
taxes authorized by law and must be collected from those persons who
are taxable by the state under chapters 82.08 and 82.12 RCW upcn the
occurrence of any taxable event within the county.

(3) The retail sale or use of motor wvehicles, and the lease of
motecr vehicles for up to the first thirty-six months of the lease, are
exempt from tax imposed under this section.

t4) One-third of all money received under this section must be used
sclely for c¢riminal Justice purposes, fire protection purposes, oOr
both. For the purposes of this subsection, "criminal justice purposes”
has the same meaning as provided in RCW 82.14.340.

(5) Money received under this sectlon must be shared between the
county and the cities as follows: Sixty percent must be retained by
the county and forty percent must be distributed on a per capita basis

to cities in the county.

Sec, 2. RCW 82.14.450 and 2007 ¢ 380 s 1 are each amendsd to read
as follows:

ELIMINATING NONSUPPLANT LANGUAGE ., {1} A county legislative
authority may submit an authorizing propositicn to the county voters at
a primary or general election and, if the proposition i1s approved by a
majority of persons voting, impose a sales and use tax in accordance
with the terms of this chapter. The title of each ballot measure must

clearly state the purposes for which the proposed sales and use tax
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expendituress) ) The rate of tax under this section shall not exceed

three~tenths of one percent of the selling price in the case of a sales
tax, or value of the article used, in the case ¢of a use tax.

{Z) The tax authorized in this secticn is in addition to any other
taxes authorized by law and ((skatd)) must be collected from those
persons who are taxable by the state under chapters 82.08 and 8Z.12 RCW
upen the cccurrence of any taxable event within the county.

{3} The retaill sale or use of motor vehicles, and the lease of
motor vehicles for up to the first thirty-six months of the leases, are
exempt from tax impoesed under this section.

(4) One~third of all meoney received under this section {(shatd))
must be used solely for criminal justice purposes. For the purposes of
this subsection, "criminal justice purposes" means additional police
protection, mitigation of congested court systems, or relief of
overcrowded jails or other local correctional facilities.

(5) Money received under this section ((sketd)) nust be shared
between the county and the cities as follows: Sixty percent ((shait))
must be retained by the county and forty percent ((skatd)) must Dbe

distributed on a per capita basis to cities in the county.

Sec. 3. RCW 82.14.440 and 2009 ¢ 551 s 2 are each amended to read
as follows:

ELIMINATING NONSUPPLANT LANGUAGE. (1} A county legislative
authority may authorize, fix, and impose a sales and use tax in
accordance with the terms of this chapter.

(2) The tax authorized in this section ((shalili—be)) 1s in addition
to any other taxes authorized by law and {(shalZ)) must be collected
from those persons who are taxable by the state under chapters 82.08
and 82.12 RCW upon the occurrence of any taxable event within the

county. The rate of tax ({skalrld)) eguals cne-tenth of one percent of

p. 3 HB 2637
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the selling price in the case of a sales tax, or value of the article
used, in the case of a use tax.

{3) Moneys collected under this section (({(shait)) nmust be used
solely for the purpose of providing for the operation or delivery of
chemical dependency or mental health treatment programs and services
and for the c¢peration or delivery of therapsutic court programs and
services. For the purpcses of this ssction, "programs and services”
includes, but is not limited to, treatment services, case management,
and housing that are a componant of a coordinated chemical dependency

or mental health treatment program or service.
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Sec. 4. RCW 82.14.460 and 2008 ¢ 157 s 2 are each amended to read
as follows:

ELIMINATING NONSUPPLANT LANGUAGE. (1 A county leglslative
authority may authorize, fix, and impose a sales and use tax 1in
accordance with the terms of this chapter.

{2} The tax authorized 1n this secticn ((skski-bke)) 1s 1n addition
to any other taxes authorized by law and ((skaxx)) must be collected
from those persons who are taxable by the state under chapters 82.08
and 82.12 RCW upon the occurrence of any taxable event within the
county. The rate of tax {(shadt)) eguals one-tenth of one percent of
the selling price in the case of a sales tax, or value of the article

used, in the case of a use tax.
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(3) Moneys collected under this section {((ska3d)) must be used
solely for the purpose of providing for the operation or delivery of
new or expanded chemical dependency or mental health treatment programs
and services and for the operation or delivery of new or expanded
therapeutic court programs and services. For the purposes of this
section, "programs and services" includes, but 1is not limited to,
treatment services, case management, and housing that are a component
of a coordinated chemical dependency or mental health Ttreatment program

or service.
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Sec. 5. RCW 84.55.050 and 2009 ¢ 551 s 3 are each amended to read
as follows:

ELIMINATING NONSUPPLANT IANGUAGE. (1) Subiect to any otherwise
applilicable statutory dellar rate limitations, regular property taxes
may be levied by cr for a taxing district in an amount excesding the
limitations provided for in this chapter if such levy is authcrized by
a propositicn approved by a majority of the wvoters of the taxing
district voting on Lhe proposition at a general election held within
the district or at a special electicon within the ftaxing district called
by the district for the purpose of submitting such proposition to the
voters. Any election held pursuant to this section {(shais)) must be
held not more than twelve months prilor to the date on which the
proposed levy 1s to be made, except as provided in subsection (2} of
this section. The ballot of the proposition ((shaid)) musi state the
dollar rate proposed and ({skad++)) nust clearly state the conditions,
if any, which are applicable under subsection (4) of this sectilon.

(2) ((4a¥)) Subject to statutory dollar limitations, a proposition
placed before the voters under this section may authorize annual
increases 1in lewvies for multiple consecutive vyears, uap Lo six
consecutive years, during which period each year's authorized maximum
legal levy (({(skadd)) must be used as the base upon which an increased

levy 1imit for the succeeding year 1is computed, but the ballot
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proposition must state the dollar rate proposed only for the first year
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{a) Use the dollar amount of a levy under subsecticn (1) of this
section, or the dollar amount of the final levy under subsecticon (Z) of
this section, for the purpose of computing the limitations for
subsequent levies provided for in this chapter;

{(b) Limit the period for which the increased levy 1s to be made
under {a) of this subsection;

(¢) Limit the purpose for which the increased levy is to be made
under {a) of this subsection, but 1f the limited purpose includes
making redemption payments on bonds, the period for which the increased
levies are made shall not exceed nine years;

(d) Set the levy or levies at a rate less than the maximum rate
allowed for the district; or

(e) Include any combination of the cenditicons in this subsection.

{5y Except as otherwise expressly stated in an approved ballot
measure under this section, subsequent levies { {(shadtd)) must Dbe
computed as 1if:

{a) The proposition under this section had not been approved; and

(b} The taxing district had made levies at the maximum rates which
would otherwise have been allowed under this chapter during the years

levies were made under the proposition.

NEW SECTION, Sec. 6. AUTHORIZING A COUNTY UTILITY TAX. (1)

Subject to the conditions and reguirements of this section, a county

may impose an exclise tax on the privilege of engaging in business as a
utility. The tax is equal to the gross income derived from providing
service to consumers within the county multiplied by the rate provided
in subsection {3} of thils secticn.

(2) A county with a population of one million five hundred thousand
persons or 1ess may not impose an excise tax on the privilege of
engaging in business as a gas utility.

{3} A county may not impose a rate of tax that exceeds six percent,
except a county with a population of one million five hundred thousand
persons or less may not impose a rate that exceeds one percent on an
electrical power utility.

{4y A county must use taxes collected under the authority of this
section only for public safety, infrastructure, capital projects, and

other services.

p. 7 HB 2637



{5} B utility sublect to tax under this section must add the tax to
the rates or charges it makes for utility services and separately state
the amount 0f tax on pillings.

{6) & county may initially impose the tax authorized under this
secLion only on the first day of a calendar quarter and no sooner than
seventy-five days from the date the county adopts the ordinance or
resoluticon impesing the tax.

{7) A county may provide exemptions for sales by utilities to
business customers, such as manufacturing facilities, aircraft repair
facilities, industrial parks, industrial facilities, farm businesses,
and computer data centers. A county may not provide a general
exempticon for sales by utilities to residential customers uniess
business customers are alsc exempt.

(8) A county must allow a credit against the cable service utility
tax for any franchise fee paid by the cable service utility to the
county.

(9)y A county must provide a deduction for gross income derived from
providing utility service to consumers: {a) Located within the
incorporated areas of the c<county; and (b} located within the
unincorporated areas of the county that are outside any urban growth
arsas, as designated in the county's comprehensive plan.

(10) The following definitions apply throughout this section unless
the context clearly requires otherwise.

(a) "Cable service utility" means a person providing cable service
as defined in the federal telecommunications act of 1996.

(b} "Electrical power utility” means a "light and power business”
as defined in RCW 82.16.010.

(c) "Gas utility" means a "gas distribution business" as defined in
RCW 82,16.010.

(d) "Gross inceme” has the same meaning as provided in RCW
82.16.010.

(e) "Sewer utrility"” means a sewerage collection business as that
term 1s used in chapter 82.16 RCW.

(f) "Solid waste utility" means & "solid waste collection business”
as defined in RCW 82.18.010. _

(q) "Telephone utility"” means a parson providing

"telecommnunications service" as defined in RCW 82.04.065.

HEB 2637 p. 8
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(h} "Water wutility" means a "water distributicn business" as
defined in RCW 82.,16.010.

(1} "Utility" means an electrical power utility, gas utility,
telephone utility, water utility, sewer utility, solid waste utility,
or cable service utility. "Utility" alsc means a water-sewer district

formed under Title 57 RCW.

NEW SECTION. Sec. 7. A new sectlion is added to chapter 35,21 RCW

to read as follows:

AUTHORIZING A CITY TAX ON WATER-SEWER DISTRICTS. (1} Subiect to
the requirements of this secfion, a city or town may impose a Lax upon
the gross income of a water-sewer district formed under Title 57 RCW,

{2y A city or town imposing the tax authorized under this section
may not impose a rate of tax that exceeds six percent. A city or town
may impose the tax only upon the gross income of a water-sewer district
derived from services provided within the city or town.

(3) A city or town imposing the tax authorized under this section
must allow a credit agalnst the tax for any franchise fee pald by a

water-sewer district fo the city or town,

Sec. B. RCW 82.46.03% and 2009 ¢ 211 s 1 are esach amended to read
as follows:

ALLOWING USE OF LOCAL REET FOR PARK OPERATIONS. (1) The
legislative authority of any county or city ({shaid)) must identify in
the adopted budget the capital projects and park maintenance and

operation expenditures, or hoth, funded in whole or in part from the

proceeds of the tax authorized in this section{ (7—apg—shatit—indicate
e N P SN R S e | £ I EIESN N e ESE S R R R ] o e oy 1N
L i R [ § T [y [ ) L SO N N e s ) A P Ly e Ny LT oo BN W i iy Wy AT e T = e L LTINA D 'SP I 0 R £k e LA ]
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(Z) The legislative authority of any county or any city that plans
under RCW 36.70A.040(1) may impose an additional excise tax on each
sale of real property in the unincorporated areas of the county for the
county tax and in the corporate limits of the city for the city tax at
a rate not exceeding one-gquarter of one percent of the selling price,
Any county cheosing to plan under RCW 36.7CA.040(2}) and any city within
such a county may only adopt an ordinance imposing the excise tax
autherized by this section if the ordinance is first authorized by a

proposition approved by a majority of the voters of the taxing district

p. 9 HB 2637
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voting on the proposition at a general election held within the
district or at a special election within the taxing district called by
the district for the purpose of submitting such proposition to the
voters,

{3) Revenues generated from the tax imposed under subsection {2} of
this section {(skat+)} must Dbe used by such counties and citles
((sedelsy)) for financing capital projects specified in a capiltal

facilities plan element of a comprehensive plan and park maintenance

and operation expenditures. However, revenues (a} pledged by such

counties and cities to debt retirement prior to March 1, 1992, may
continue to be used for that purpose until the original debt for which
the revenues were pledged is retired, or (b} committed prior tec March
1, 19%2, by such counties or citiez te a project may continue to be
used for that purpose until the project is completed.

{4) Revenues generated by the tax imposed by this section {{(shald))
must be deposited in a separate account.

{(5) As used in this section: {a) "City" means any city or town;
(b} "capital project" means those public works projects of z leocal
governmant for planning, acquisiticn, construction, reconstruction,
repalr, replacement, rehabilitation, or improvement of streets, roads,
highways, sidewalks, street and rcad lighting systems, traffic signals,
bridges, municipally owned heavy rail short line railroads, domestic
water systems, storm and sanitary sewer systems, and planning,
construction, reconstruction, repalr, rehabilitation, or improvement of
parks; and (¢} "short line ralilroads" means c¢lass III rallrocads as
defined by the United States surface transportation beard.

(&) When the governcr files a notice of noncompliance under RCW
36.70A.340 with the secretary of state and the appropriate county or
clty, the county or city's authority to impose the additional excise
tax under this section ((skat®}) must be temporarily rescinded until
the governor files a subseqguent notice rescinding the notice of
noncompliance.

(7) A city or county may use revenue generated under subsecticn (2)
of this section for municipally owned heavy short line raillroads only
if the revenue was collected prior to December 321, 2008, and may not
use more than twenty-five percent of the total revenue generated under
subsection (2) of this section for municipally owned heavy short line

railroads.
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Sec. 9. ROW 22.46.03% and 1992 ¢ 221 s 3 and 1991 sp.s. ¢ 32 s 33
are each reenacted and amended to read as follows:

ALLOWING USE OF LOCAL REET FOR PARK OPERATIONS. (1 The
legislative authority of any county or city shall identify in the

adopted budget the capital projects and park maintenance and operation

expenditures, or hoth, funded in whole or in part from the proceeds of

the tax authorized in this section ( {(+—apd—sbait—indieate—that-sueh—tax
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{Z) The legislative authority of any county or any city that plans
under RCW 36.70A.040{1) may impose an additicnal excise tax on each
sale of real property 1n the unincorporated areas of the county for the
county tax and in the corporate limits of the city for the city tax at
a rate not exceeding one-guarter of one percent of the selling price.
Any county choosing to plan under RCW 36.70A.040(2) and any city within
such a county may only adopt an ordinance imposing the excise tax
authorized by this section 1f the ordinance is first authorized by a
proposition approved by a majority of the voters of the taxing district
voting on the proposition at a general election held within the
district or at a special election within the taxing district called by
the district for the purpose of submitting such propesition to the
voters.

{3) Revenues generated from the tax imposed under subsection (2) of
this secrion {{skat3+)) must be used by such counties and cities
{ (gotedy)) for financing capital prejects specified in a capital

facilities plan element of a comprehensive plan and park maintenance

and operation expendifures. Howaver, revenues {a) pledged by such

counties and cities to debt retirement prior te March 1, 19922, mnay
continue to be used for that purpose until the original debt for which
the revenues were pledged i1s retired, or (b) committed prior to March
1, 19%2, by such counties or cities to a project may continue to be
used for that purpose until the project is completed.

(4) Revenues generated by the tax ilmposed by this section {{shali))

must be deposited in a separate account.

(5) As used in this section, "city" means any city or town and
"capital project" means those public works projects of a local
government for planning, acguisition, construction, reconstruction,

repalr, replacement, rehabilitation, or improvement of streets, roads,

p. 11 HB 2637
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highways, sidewalks, street and road lighting systems, traffic signals,
bridges, deomestic water systems, storm and sanitary sewer systems, and
planning, constructien, reconstruction, repair, rehabilitation, or
lmprovement of parks.

(6) When the governor files a notice of noncompliance under RCW
36.70A.340 with the secretary of state and the appropriate county ox
city, the county or city's authority to impose the additional excise
tax under this section |{(skard)) must be temporarily rescinded until
the governor files a subsequent notice rescinding the notice of

noncompliance.

Sec. 10. RCW 82.12.010 and 200% c 535 s 304 are each amended to
read as follows:

CLARIFYING THE LOCATION OF FIRST USE FOR BROKERED NATURAL GAS. TFor
the purposes of this chapter:

(1) "Purchase price" means the same as sales price as defined 1in
RCW 82.08.010;

(2) (a) "Value of the article used" shall be the purchase price for
the article of tangible personal property, the use of which is taxable
under this chapter. The term also includes, in addition to the
purchase price, the amount of any tariff or duty paid with respect to
the importation of the article used. In case the article used Iis
acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the same or is scold under conditions wherein the
purchase price does not represent the true value thereof, the value of
the article used ({shali—be)) 1s determined as nearly as possible
according to the retail selling price at place of use of similar
products of like quality and character under such rules as the
department may prescribe.

(b)Y Tn case the articles used are acquired by ballment, the value
of the use of the articles so used {({sFaid)) must be in an amount
representing a reasonable rental for the use of the articles so bailed,
determined as nearly as possible according to the value of such use at
the places of use of similar products of like quality and character
under such rules as the department of revenue may prescribe. In case
any such articles of tangible personal property are used in respect to
the construction, repairing, decorating, or improving of, and which

become or are to become an ingredient or component of, new or existing

HB 2637 p. 12
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buildings or other structures under, upon, or above real property of or
for the United States, any instrumentality thereof, or a county or city
housing authority created pursuant to chapter 35.82 RCW, including the
installing or attaching of any such articles therein or thereto,
whether or not such personal property becomas & part of the realty by
virtue of installation, then the value of the use of such articles so
used ({skall-be)) is determined according to the retail selling price
of such articles, or in the absence of such a selling price, as nearly
as possible according to the retail selling price at place of use of
similar products of like quality and character or, in the absence of
either of these selling price measures, such value may be determined
upon a cost basis, in any event under such rules as the department of
revenue may prescribe.

(e} In the case of articles owned by a user engaged in business
outside the state which are brought into the state for no more than ons
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are temporarily used for business purposes
by the person in this state, the value of the article used ({ghaii))
must be an amount representing a reasonable rental for the use of the
articles, unless the person has pald tax under this chapter or chapter
82.08 RCW upon the full value of the article used, as defined in (a) of
thigs subsection.

(d) In the case of articles manufactured or produced by the user
and used in the manufacture or production of products sold or toc be
sold to the department of defense of the United States, the value of
the articles used ((skati-be)) is determined according to the value of
the ingredients of such articles.

(e} In the case of an article manufactured or produced for purposes
of serving as a prototype for the development of a new or lmproved
product, the value of the article used ((shati—be)) 1is determined by:
(i) The retail selling price of such new or improved product when first
offered for sale; or (ii) the value of materials incorporated into the
prototype in cases in which the new or improved product is not cifered
for sale.

(f) In the case of an article purchased with a direct pay permit
under RCW 82.32.087, the wvalue of the article used ((shalt—be}) 1s

determined by the purchase price of such article if, but for the use of

p. 13 HE 2637
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the direct pay permit, the transaction would have been subject to sales
Tax;

(3) "Value of the service used" means the purchase price for the
digital automated service or other service, the use of which is taxable
under this chapter. If the service 1is recelved by gift cor under
conditions wherein the purchase price does not represenft the true value
thereof, the value of the service used ((shaii—be)) 1ls determined as
nearly as possible according to the retail selling price at place of
use of similar services of like qualitv and character under rules the
department may prescribe;

(£y "Value of the extended warranty usad" means the purchass price
for the extended warranty, the use of which is taxable under this
chapter. If the extended warranty is received by gift or under
conditions wherein the purchase price does not represent the true value
of the extended warranty, the value of the extended warranty used
({shaldl—be)) 1is determined as nearly as possible accerding to the
retail selling price at place of use of similar extended warranties of
like gquality and character under rules the department may prescribe;

{(5) "vValue of the digital good or digital code used" means the
purchase price for the digital good or digital code, the use of which
is taxable under this chapter. Tf the digital good or digital code 1is
acguired other than by purchase, the value of the digital good or
digital code must be determined as nearly as possible according to the
retail selling price at place of use of similar digital goods or
digital codes of like quality and character under rules the department
may prescribe;

(6) "Use," "used,” "using,"™ or "put to use" have their ordinary
meaning, and mean:

(a) With respect to tangible personal property, except for natural

gas and manufactured gas, the first act within this state by which the

taxpayer takes or assumes dominion or control over the article of
tangible personal property (as a consumer), and include installation,
storage, withdrawal from storage, distribution, or any other act
preparatory to subsequent actual use or consumption within this state;
(b} With respect te a service defined in RCW 82.04.050(2}) (a), the
first act within this state after the service has been performed by
which the taxpayver takes or assumes dominion or control over the

article of tangible personal property upon which the service was

HB 2637 p. 14
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performed (as a consumer), and includes installation, storage,
withdrawal from storage, distribution, or any other act preparatory to
subsequent actual use or consumption of the article within this state;

(c) With respect to an extended warranty, the first act within this
state after the extended warranty has been acquired by which the
taxpayer takes or assumes deominion or contrel over the article of
tangible personal property to which the extended warranty applies, and
includes installation, storage, withdrawal from storage, distribution,
or any other act preparatory to subsequent actual use or consumption of
the article within this state;

(d} With respect to a digital good or digital code, the first act
within this state by which the taxpayer, as a consumer, views,
accesses, downloads, possesses, stores, cpens, manipulates, or
otherwise uses or enjoys the digital good or digital code;

(e} With respect to a digital automated service, the first act
within this state by which the taxpayer, as a consumer, uses, &njoys,
or otherwise receives the benefit ¢f the service;

(f) With respect to a service defined as a retall sale in RCW
82.04.050(6) {hY, the first act within this state by which the taxpayer,
as a consumer, accesses the prewritten computer software; ((and))

() With respect to a service defined as a retail sale in RCW
82.04.050(2) {g), the first act within this state after the service has
been performed by which the taxpayer, as a consumer, views, accesses,
downloads, possesses, stores, opens, manipulates, or otherwise uses or
enjoys the digital good upon which the service was performed; and

(h) With respect to natural gas or manufactured gas, the use of

which is taxakle under RCW 82.12.022, including gas that is also
taxable under the authority of RCW 82.14.230, the first act within this

state by which the taxpaver consumes the gas by burning the gas or

storing the gas in the taxpaver’s own facilities for later consumption

by the taxvaver;

(7) "Taxpayer" and "purchaser" include all persons included within
the meaning of the word "buyer" and the word "consumer'" as defined in
chapters 82.04 and 82.08 RCW;

(8) (a) (1) Except as provided in (a) (ii) of this subsection (8),
"rotailer" means every seller as defined in RCW 82.08.010 and every

person engaged in the business of selling tangible personal property at

p. 15 HB 2637
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retail and every perscn reguired to collect from purchagers the fax
imposed under this chapter.

{11) "Retailer™ does not include a professional employer
crganization when a covered employee coemployed with the client under
the terms of a professicnal emplover agreement engages in activities
thatr constitute a sale of tangible personal property, extended
warranty, digital good, digital code, or a sale of any digital
automated service or service defined as a retail sale in RCW 82.04.050
(2)y fa} or (g), (3y{a), or (6)(b) that is subject to thes tax imposed by
this chapter. In such cases, the client, and not the professional
employer organization, is deemed to be the retailer and i1s responsible
for collecting and remitting the tax impeosed by this chapter.

{b) For the purpcses of (a) of this subsection, the terms "client,"
"covered employea, " "professional employer agreement, and
"professional employer organization™ have the same meanings as in RCW
82,04 .540;

(9} "Extended warranty" has the same meaning as in RCW
82.04.030(7);

(10) The meaning ascribed to words and phrases in chapters 82.04
and 82.08 RCW, insofar as applicable, ((sksll—=ave)) has full force and
effect with respect to taxes imposed under the provisions of this
chapter. "Consumer, " in addition to the meaning ascribed to it in
chapters 82.04 and 82.08 RCW insofar as applicable, ((skaxd)) also
means any person who distributes or displays, or causes to De
distributed or displaved, any article cf tangible perscnal property,
except newspapers, the primary purpose of which is to promote the sale
of products or services. With respect to property distributed to
persons within this state by & consumer as defined in this subsection

(10), the use of the property shall be deemed to be by such consumer.

Sec. 11. RCW 82.14.230 and 1%8% ¢ 384 s 2 are each amended to read

CLARIFYING THE LOCATION OF FIRST USE FOR BROKERED NATURAL GAS. {1)
The governing body of any city, while not required by legislative
mandate to do so, may, by resclution or cordinance for the purposes
authorized by this chapter, fix and impose on every person a use tax
for the privilege of using natural gas or manufactured gas in the city

as a consumner.

HB 2637 p. 16
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{2y The tax ((shall-Be)} 185 imposed in an amount egual to the value
of the article used by the taxpayer multiplied by the rate in eifect
for the tax on natural gas businesses under RCW 35.21.870 in the city
in which the article is used. The "wvalue of the article used," does
not include any amounts that are pald for the hire or use of a natural
gas business in transporting the gas subject to tax under this
subsection 1f those amounts are subject to tax under RCW 35.21.870.

(3} The tax imposed under this section (({skadt)) does not apply to
the use of natural or manufactured gas 1f the person who sold the Jgas
to the consumer has paid a tax under RCW 35.21.870 with respect to the
gas for which exemption is sought under this subsection.

{4} There {({skhati—be)) 1s a credit against the tax levied under
this section in an amount equal to any tax paid by:

{a) The person who sold the gas to the consumer when that tax is a
gross recelpts tax similar teo that imposed pursuant to RCW 35.21.870 by
another ((state)) municipalitv or other unit of local government with

respect to the gas for which a credit is sought under this subsection;
or

(b) The person consuming the gas upon which a use tax similar to
the tax imposed by this section was pald to another ((sEate))

municicality or other unit of local cgovernment with respect to the gas

for which a credit is sought under this subsection.

() The use tax ((hereky)) imposed ((shait¥)) must be pald by the
consumer. The administration and collection of the tax ({(heeeby))
imposed ({(swarl-be)) is pursuant Lo RCW 82.14.050.

NEW SECTION. Sec. 12. Section & of this act constitutes a new
chapter in Title 36 RCW,

NEW SECTIOHN. Sec. 13. Sections 2 and 4 of this act take effect
January 1, 2015,

NEW SECTION. Sec. 14. S3Sections 1 and 3 of this act expire January
1, 2015.

NEW SECTION. Sec. 15. Section 9 of this act takes effect June 30,
2012.

p. 17 HB 2637
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HOUSE BILL 2749

State of Washington 6lst Legislature 2010 Regular Session
By Representatives Nelson, White, and Chase

Read first time 01/13/10. Referred to Committee on Finance.

AN ACT Relating to local government taxation; amending RCW
82.14.450, 82.14.450, 82.14.460G, §2.14.460, 84.55.030, 82.46.035,
82.12.010, and 82.14.230; reenacting and amending RCW 82.46.035; adding
a new section to chapter 35.21 RCW; adding a new chapter to Title 36

RCW; providing effective dates; and providing expiration dates.

BE TT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 82.14,450 and 2009 ¢ 551 s 1 are each amended to read
as folliows:

ELIMINATING NONSUPPLANT LANGUAGE. (1) A county legislative
authority may submit an authorizing proposition te the county voters at
a primary or geéneral election and, 1f the proposition 1s approved by a
majority of persons voting, impose a sales and use tax in accordance
with the terms of this chapter. The title of each pallot measure must

clearly state the purposes for which the proposed sales and use tax

3 kil 2| 1 =] 23303 4 Jna 4= p -V = Jomypi
will be used. ( (Luﬂuq o Sedr Y {0y o s Ty 3 5 .03 s i v SUEPpanT
2 RN DU NS 0 = non e Pt = BN Tat b SN - 3
| e e e g 1 1 s Bt 4 O S e o PR oseS TSR et - o ew3 vy S Fr
R =] 1 £l REN ] 1= 3 L P =) Ev 1 =
o rea—pereen T May—oe—3eT Cr—Fapparahre—e@X T =Cr T 4§ AU G AT Ry (ST Ewae
1z A AT A i ek e e o AN 1A P 3 3
FOOE T et ot y—perceht-—Roy 2 [k W oy e v 2 HETETTE
) T Y 3 = 2 s | e e T Ry = AT o X EEN, . yra oo Jen = 2l +
T S A o 5 e vy i G+ G R A A5 ¥ (e sy HHo—t SiREy--Pereett—mayY—St a3 etr—To

p. L HE 2749



[

—
oW 0~ ooy U ol Lo Do

o s e
S A

15
16
17
18
20
21
22
23
24
25
26
27
28

29
30
31
32
33
34
35
36
37

1o P 2 3 o Natk| 3 = £
Stpprant—eXi- e tuad -t o o e Y e T T =7 HS i G gy Sk e S A
fuey 1o o o R | i PR N S R~ R I = r EP G N Ty P B RRC
1[[(]‘”\‘/ P A [y o jerp [ ) [ S i et [ R mp a0 | Lul:u..imllk:j LT L ar I Syl A NS 4 B Y _YCLJJ_ sy [y ey p=
Es b vy -y NS o Yo e Lo oo e 4 Ay LSRN = 31y B =
j [y I _y J_\/'CJ_ I JL‘LL_Y Py [ gy} oL 1T =) L E TN LLALI\_.LJJ.l\j 41T o0 A e N, NP I A
Xz SN AT m g £ NN BT  N ny BRSPS B B Py
SIS | S Sy L LT it e [ Ry LA g v LA LTy = o i * \j [ 40 WP IS iy P e TSI L

iy oy : PN I CR PERNE AP CIE = = 1o e P EENNE I3 = W= =W 8 ==t RPN i N
oL | OSRL RL i ULJL;L-LA. o L\j CA}:JC.LL\J.LL,\J e [ L [y iy L LS A0 Wi e i I e e iy _yccln i AL T g E N [ USE  B s N 5. M- R MY WY
P ay PP N ST + megmm Docdzas = ] PPN S =Y spnen e on ol o oo o3 . lardlao
Ot L% e I W gy -] T LT LN LS GPh i S [Fan TSI U W At 2 0y e J_LLL.J.AL\j CA}:JC LN a [ -y W LA WL T2 weirie
Tt P P | £a33m.cd 1 e e o ] Ao & o
[ L e [ Siwel WP B E b g Y [ERL iy S vy [0 NI iy iy A A e A L L T \;jJ..CJ..E.LL._O LD [ ML e i i i )

3,2 R Y Prrs x = RN o NI 3 4 SLoi3gan ko a3 o ke

[ S W S A.\.LL;L(_{J._Y VT (=] EIRCT T Y LA e AW = Sy iLC.LiL\j (=) LT LSTLN R T

3 EE = A R gl PN o | 4 N e ) PR o PN AL L -t =l
1\-1 VT O IO Ey A E TR pu i fNL p . == [ I ldli.s.pj R AT T Ll\j S A T

] PN 4om ) ALA
FOrV S—and--marer—frefrre ety T ihg—eapradt TefrarTehre s The rate of

tax under this section may not exceed three-tenths of one percent of
the selling price in the case 0f a sales tax, or value of the article
used, in the case of a use tax.

{Z2) The tax authorized in this section is in addition to any other
taxes authorized by law and must be collected from those persons who
are taxable by the state under chapters 82.08 and 82.12 RCW upon the
occurrence of any taxable event within the county.

{3) The retall sale or use of moteor vehicles, and the lease of
motor vehicles for up to the first thirty-six months of the lease, are
exempt from tax imposed under this section.

(4) One-third of all money received under this section must be used
solely for c¢riminal 7Justice purpcses, fire protection purposes, or
both. For the purposes of this subsection, "criminal Justice purposes”
has the same meaning as provided in RCW 82.14.340.

(5) Money received under this section must be shared between the
county and the cities as follows: Sixty percent must be retained by
the county and forty percent must be distributed on a per caplta basis

to cities in the county.

Sec. 2. RCW 82.14.450 and 2007 ¢ 380 s 1 are each amended to read
as follows:

ELIMINATING HNONSUPPLANT LANGUAGE. (1) A county legislative
authority may submit an authorizing proposition to the county voters at
a primary or gensral election and, if the proposition is approved by &
majeority of persons voting, impose a sales and use tax in accordance
with the terms of this chapter. The title of each balloct measure must

clearly state the purposes for which the proposed sales and use tax
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experditures ) ) The rate of tax under this section shall not exceed
three-tenths of one percent of the selling price in the case of a sales
tax, or value of the article used, in the case of & use tax.

{2} The tax authorized in this section is in addition to any other
taxes authorized by law and ((sksdd)) must be collected from those
persons who are taxable by the state under chapters 8Z.08 and 82.1Z RCW
upon the occurrence of any taxable event within the county.

(33 The retall sale or use of motor vehicles, and the lease of
motor vehicles for up to the first thirty-six months of the lease, are
exempt from tax imposed under this section.

{4y One-third of all money received under this section ((shadd))
must be used solely for criminal justice purposes. For the purposes of
this subsection, "criminal 7sustice purposes" means additional police
protecticn, mitigation of congested court systems, or relief of
overcrowded 3ails or other local correcticnal facilities.

(5) Money received under this section {{shkald)) must be shared
between the county and the cities as follows: Sixty percent ((shait))
must be retained by the county and forty percent ((skatL)) nust be

distributed on a per capita basls to clties in the county.

Sec., 3. RCW 82.14.460 and 2009 ¢ 551 s 2 are each anmended to read
as follcws:

ELIMINATING NONSUPPLANT LANGUAGE. (1y 2 county legislative
authority may authorize, fix, and impose a sales and use tax 1Iin
accordance with the terms of this chapter.

(2) The tax authorized in this section {(skaldi-be)) 1s in addition

to any other taxes authorized by law and {(shald)) must be collected

from those persons who are taxable by the state under chapters 82.08
and 82,12 RCW upon the occurrence of any taxable event within the

county. The rate of tax (({shatd)) eguals one-tenth of one percent of

p. 3 HE 2749
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the selling price in the case of a sales tax, or value of the article
used, In the case of a use tax.

{(3) Monevs collected under this section ((shals)) must be used
solely for the purpose of providing for the operation or delivery of
chemical dependency or mental health treatment programs and services
and for the operation or delivery of therapeutlic court programs and
services, For the purposes of this section, "programs and services"
includes, but is not limited to, treatment services, case management,
and housing that are a component of a coordinated chemical dependency

or mental health treatment program or service,
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Sec. 4. RCW 82.14.460 and 2008 ¢ 157 s 2 are each amended to read
as follows:

ELIMINATING NONSUPPLANT LANGUAGE, {1y A county legislative
authority may authorize, fix, and impose a sales and use tax 1in
accordance with the terms of this chapter.

(2) The tax authorized in this section ((shaii-be)) is in addition
to any other taxes authorized by law and {({shaetd)) mnust be collected
from those persons who are taxable by the state under chapters 8z.08
and 82.12 RCW upon the occurrence of any taxable event within the
county. The rate of tax ({skatd)) equals one-tenth of one percent cf
the selling price in the case of a sales tax, or value of the article

used, in the case of a use tax.

HB 2749 p. 4
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(3) Moneys collected under this section ((skaii)) must be used
solely for the purpose of providing for the operation or delivery of
new or expanded chemical dependency or mental health treatment programs
and services and for the operation or delivery of new or expanded
therapeutic court programs and services. For the purposes of this
section, "programs and services" includes, but 1s not limited to,
treatment services, case management, and housing that are a component
of a coordinated chemical dependency or mental health treatment program

or service.
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Sec. 5. RCW 84.55.050 and 2009 ¢ 551 s 3 are =zach amended to read
as follecws:

ELTMINATING NONSUPPLANT LANGUAGE, {1y Subject to any otherwise
applicable statutory dollar rate limitations, regular property taxes
may be levied by or for a taxing district in an amount exceeding the
limitations provided for in this chapter if such levy is authorized by
a proposition approved by a majority of the voters of the taxing
district voting on the proposition at a general election held within
the district or at a special election within the taxing district called
by the district for the purpose of submitting such propositicn to the
voters. Any election held pursuant to this section ((shadd)) must be
held not more than twelve months prior £o the date on which the
proposed levy 1s to be made, except as provided in subsection (2) of
this section. The ballcot of the preoposition ((shail)) must state the
dollar rate proposed and ((shkatd)) must clearly state the conditions,
if any, which are applicable under subsection (4) of this sectlon.

(2} ((H+a¥r)) Subiject to statutory dollar limitations, a proposition
placed before the voters under this section may authorize annual
increases in  levies for multiple consecutive years, up Gto six
consecutive years, during which period each year's authorized maximum
legal levy ((sketr)) must be used as the base upon which an increased

levy limit for the succeeding vyear is computed, but the ballot
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{a) Use the dolliar amcunt of a levy under subsection (1) of this
section, or the dollar amount of the final levy under subsection (2) of
this section, for the purpose of computing the limitations for
subsequent levies provided for in this chapter:;

(h) Limit the period for which the increased levy is to be made
under (a) of this subsection;

() Limit the purpose for which the increased levy 1s to be made
under (a) of this subsection, but if the limited purpose includes
making redemption payments on bonds, the period for which the increased
levies are made shall not exceed nine years;

() Set the levy or levies at a rate less than the maximum rate
allowed for the district; or

(e} Include any combination of the conditions in this subsection.

(5) Except as otherwise expressly stated in an approved ballot
measure under this section, subsequent levies ((s®edd)) mnmust be
computed as if:

(a) The proposition under this section had nct been approved; and

(b) The taxing district had made levies at the maximum rates which
would ctherwise have been allowed under this chapter during the vears

levies were made under the proposition.

NEW SECTIQN. Sec. 6. AUTHORIZING A COUNTY UTILITY TAX. (1)

Subject to the conditions and reguirements of this section, a county

may impose an excise tax on the privilege of engaging in business as a
utility. The tax is equal to the gross income derived from providing
service to consumers within the county multiplied by the rate provided
in subsection (3} of this section.

(2} A county with a population of one million five hundred thousand
persons or less may not impose an excise tax on the privilege of
engaging 1n business as a gas utility.

(3} A county may not impose a rate of tax that exceeds six percent,
except a county with a population of one million five hundred thousand
persons or less may not impose a rate that exceeds one percent on an
electrical powsr utility.

(4} A county must use taxes collected under the authority of this
section only for public safety, infrastructure, capital projects, and

other services.

p. 7 HB 2749
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(5) A utility subject to tax under this section must add the tax to
the rates or charges it makes for utility services and separately state
the amcunt of tax on billings.

(6) A county may initially impose the tax authorized under this
section only on the first day of a calendar quarter and no sconer than
seventy~-five days from the date the county adopts the ordinance or
rescluticon imposing the tax.

(7) A county may provide exemptions for sales by utilities to
business customers, such as manufacturing facilities, aircraft repalr
facilities, industrial parks, industrial facilities, farm businesses,
and computer data centers. A county may not provide a general
exemption for sales by utilities to residential customsers unless
business customers are also exempt.

(8) A county must allow a credit against the cable service utility
tax for any franchise fee paid by the cable service utility to the
county.

(9) A county must provide a deduction for gross income derived from
providing utility service to consumers: {a} Located within the
incorporated areas of the county; and (b) located within the
unincorporated areas of the county that are outside any urban growth
areas, as designated in the county’s comprehensive plan.

{10) The following definitions apply throughout this section unless
the ceontext clearly requires otherwise.

{a} "Cable service utility"™ means a person providing cable service
as defined in the federal telecommunications act of 1996.

(b) "Electrical power utility"™ means a "light and power business"
as defined in RCW 82.16.010.

{(c} "Gas utility" means a "gas distribution business" as defined in
RCW 82.16.010.

() "Gross 1inccme" has the same meaning as provided in  RCW
82.16.010.

(e) "Sewer utility" means a sewerage collection business as that
term is used in chapter 82.16 RCW.

(f) "Solid waste ubtility" means a "solid waste collection business”
as defined in RCW 82.18.010.

{g) "Telephone utility"” reans a person providing

"relecommunicabions service" as defined in RCW 82.04.065.

HB 2749 o. 8
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{(h) "Water utility" means a "water distribution Dbusiness" as
defined in RCW 82.16.010.

(i) "Utility"™ means an electrical power utility, gas utility,
telephone utility, water utility, sewer utility, solid waste utility,
or cable service utility. "Utility” also means a water-sewer district
formed under Title 57 RCW.

NEW SECTION. Sec. 7. A new section is added to chapter 35.21 RCW
to read as follows:
AUTHORIZING A CITY TAX ON WATER-SEWER DISTRICTS. (1) Subject to

the requirements cof this section, a city or town may impose a tax upon
the gross income of a water-sewer district formed under Title 57 RCW.

(2) B city or town imposing the tax authorized under this section
may not impose a rate of tax that exceeds six percent. A city or town
may impose the tax conly upon the gross income of a water-sewer district
derived from services provided within the city or town.

(3} A city or town imposing the tax authorized under this section
must allow a credit against the tax for any franchlise fee paid by a

water-sewer district teo the city or town.

Sec. B. RCW 82.46.035 and 2009 ¢ 211 s 1 are each amended to read
as follows:

ALLOWING USE OF LOCAL REET FOR PARK OPERATIONS. (13} The
legislative authority of any county or city {((shel¥)) must identify in

the adopted budget the capital projects and park maintenance and

operation expenditures, or both, funded in whole or in part from the

proceeds of the tax authcrized in this section({(y—and-shali-rrerente
ECR N PR S 4 ETP= T A SIS ENN PN S o3 NN 3 PP IR S AP = PR PO S PR N
S Ny o 1 33 Loy o T T LT AT L BT COOTITT T EN T fper [ fm W g L A ) LR i o ooy l.LC_L_y Ly
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{2) The legislative authority of any county or any city that plans
under RCW 36.70A.040(1) may impose an additional exclse tax on each
sale of real property in the unincorporated areas of the county for the
county tax and in the corporate limits of the city for the city tax at
a rate not exceeding one-guarter of one percent of the selling price.
Any county cheosing to plan under RCW 36.70A,040(2) and any city within
such a county may only adopt an ordinance imposing the exclse tax
authorized by this section if the ordinance is first authorized by a

proposition approved by a majority of the voters of the taxing district

p. 9 HE 2749
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voting on the proposition at a general election held within the
district or at a special election within the taxing district called by
the district for the purposzse of submitting such proposition to the
voters.

(3) Revenues generated from the tax imposed under subsectiocn (2) of
this section ({shat¥x)) must be used by such ccunties and cities
((seteds) ) for financing capital projects specified in a capital

facilities plan element of & comprehenslive plan and park maintenance

and operation expenditures. However, revenues (a) pledged by such

counties and cities to debt retirement prior to March 1, 19%2, may
continue to be used for that purpose until the original debt for which
the revenues were pledged is retired, or (b) committed prior to March
1, 1992, by such counties or cities to a project may continue to be
used for that purpose until the preoject is completed.

(4) Revenuss generated by the tax imposed by this section ((skatt))
must be deposited in a separate account.

{(5) As used in this section: {a) "City" means any city or town;
(b) "capital project" means those public works projects of a local
government for planning, acquisition, construction, reconstruction,
repair, replacement, rehabpilitation, or improvement of streets, roads,
highways, sidewalks, street and rocad lighting systems, traffic signals,
bridges, municipally owned heavy rail short line railroads, domestic
water systems, storm and sanitary sewer systems, and planning,
construction, reconstruction, repair, rehabllitation, or improvenent of
parks; and (c) "short line railroads" means class II1 railrcads as
defined by the United States surface transportation board.

{6} When the governcr files a notice of noncompliance under RCW
36.70A.340 with the seccretary of state and the appropriate county or
city, the county or city's authority to impose the additional excise
tax under this section ((sksxt)) must be temporarily rescinded until
the governor £files a subseguent notice rescinding the notice of
noncompliance.

(7) A city or county may use revenue generated under subsection (2}
of this section for municipally owned heavy short line rallroads only
if the revenus was collected prior to December 31, 2008, and may nct
use more than twenty-five percent of the total revenue generated under
subsection (2) of this section for municipally cowned heavy short line

railroads.

HB 2749 p. 190
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Sec. 9. RCW 82.46.035 and 1992 ¢ 221 s 3 and 1991 sp.s. ¢ 32 s 33
are each reenactad and amended tc read as follows:

ALLOWING USE OF LOCAL REET FOR PARK OPERATICNS. (1} The
legislative authority of any county or city shall identify in the

adopted budget the capital projects and park maintenance and operation

expenditures, or both, funded in whole or in part from the proceeds of

. : . , . . . 3 o
the tax authorized in this section/{ (y—apd—shatb—ipadiregte—that—goch—Ean
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(2} The legislative authority of any county or any city that plans
under RCW 36.702.040¢(1) may impose an additional excise tax on gach
sale of real property in the unincorpcorated areas of the county for the
county tax and in the corporate limits of the city for the city tax at
a rate not exceeding one-quarter of one percent of the selling price.
Any county choosing to plan under RCW 36.70A.040(2) and any city within
such a county may only adopt an ordinance imposing the excise tax
authorized by this section if the ordinance is first autherized by a
proposition approved by a majority of the voters cof the taxing district
voting on the proposition at a general election held within the
district or at a special election within the taxing district called by
the district for the purpose of submitting such proposition to the
voters.

(3) Revenues generated from the tax imposed under subsectlion (2) of
this section ({skall)) must bz ussed by such counties and cities
( (gsetely)) for financing capital projects specified in a capital

facilities plan element of a comprehensive plan and park maintenance

and g¢peration expenditures, However, revenues {(a) pledged by such

counties and cities to debt retirement prior te March 1, 1992, may
continue to be used for that purpose until the original debt for which
the revenues were pledged is retired, or (b) committed prior to March
1, 1992, by such counties or cities to a project may continue to be
used for that purpose until the project is completed.

(4) Revenues generated by the tax ilmposed by this section ((shaix))
nust be deposited in a separate account.

(5) As used in this section, "city" means any city or town and
"capital project" means those public works projects of a local
government for planning, acquisition, construction, reconstructilon,

repair, replacement, rehabilitation, or improvement of streets, roads,

p. 11 HE 2749
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highways, sidewalks, street and road lighting systems, traffic signals,
bridges, domestic water systems, steorm and sanitary sewer systems, and
planning, constructieon, reconstruction, repair, rehabilitatien, or
improvement of parks.

(6) When the governor files a notice of noncompliance under RCW
36.70A.340 with the secretary of state and the appropriate county or
city, the county or city's authority to impose the additicnal excise
tax under this section {{shatd)) nmust be temporarily rescinded until
the governor files a subsequent notice rescinding the notice of

noncempliance.

Sec. 10. RCW 82.12.010 and 2009 ¢ 535 s 304 are each amended Lo
read as follows:

CLARIFYING THE LOCATION OF FIRST USE FOR BROKERED NATURAL GAS. For
the purposes of this chapter:

(1) "Purchase price" means the same as sales price as defined in
RCW 82.08.010;

(2) (a) "Value of the article used" shall be the purchase price for
the article of tangible personal property, the use of which is taxable
under this chapter. The term also includes, in addition to the
purchase price, the amount of any tariff or duty paid with respect to
the importaticn of the article used. In case the article used 1is
acquired by lease or by gift or is extracted, produced, or manufactured
by the person using the same or is scld under conditicns wherein the
purchase price does not represent the true value thereof, the value of
the article used ((shait—be)) 1is determined as nearly as possible
according to the retail selling price at place of use of similar
products of 1like guality and character under such rules as the
department may prescribe,.

(b In case the articles used are acguired by ballment, the wvalue
of the use of the articles so used {{(shal}l)) must be in an amcunt
representing a reasoconable rental for the use of the articles so bailed,
deternmined as nearly as possible according to the value of such use at
the places of use of similar products of like quality and character
under such rules as the department of revenue may prescribe. In case
any such articles of tangible personal property are used in respect to
the construction, repairing, decorating, or improving of, and which

become or are to become an ingredient or component cf, new or existing

HB 2749 o. 12
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puildings or other structures under, upon, or above real property of or
for the United States, any instrumentality thereof, or a county or city
housing authority created pursuant to chapter 35.82 RCW, including the
installing or attaching of any such articles therein or thereto,
whether or net such personal property becomas a part of the realty by
virtue of installation, then the value of the use of such articles so
usad ({shadl-le)) is determined according to the retail selling price
of such articles, or in the absence of such a selling price, as nearly
as possible according to the retaill selling price at place of use of
similar products of like guality and character or, in the absence of
either of these selling price measures, such value may be determined
upon a cost basis, in any event under such rules as the department of
revanue may prescribe,

(¢) In the case of articles ownad by a user engaged in business
outside the state which are broucght into the state for no more than ones
hundred eighty days in any period of three hundred sixty-five
consecutive days and which are temporarily used for business purposes
by the perscon in this state, the value of the article used { (8Fats) )
must be an amount representing a reasonable rental for the use of the
articles, unless the person has paid tax under this chapter or chapter
82.08 RCW upon the full value of the article used, as defined in {(a} of
this subsectiocn.

(d) Tn the case of articles manufactured or produced by the user
and used in the manufacture or production of preoducts sold or to be
sold to the department of defense of the United States, the value of
the articles used ({skail-ke)) is determined according to the value of
the ingredients of such articles.

(e} In the case of an article manufactured or produced for purposes
of serving as a prototype for the development of a new or improved
product, the value of the article used ((shali-Be)) is determined by:
(i) The retail selling price of such new or improved product when first
offered for sale; or (ii) the value of materials incorporated into the
prototype in cases in which the new or improved product is not offered
for sale.

(fy In the case of an article purchased with a direct pay permit
under RCW 82.32.087, the wvalue of the article used {((shall—be)) 1is

determined by the purchase price of such article if, but for the use of

p. 13 HE 2749
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the direct pay permit, the transaction would have been subject to sales
tax;

(3) "Value of the service used" means the purchase price for the
digital automated service or other service, the use of which 1s taxable
under this chapter. 7f the service 1s received by gift or under
conditions wherein the purchase price does not represent the true value
therecf, the value of the service used (({shsii—be)) 1ls determined as
nearly as possible according to the reftail selling price at place of
use of similar services of like gquality and character under rules the
department may prescribe;

(4y "Value of the extended warranty used" means the purchase price
for the extended warranty, the use of which is taxable under this
chapter. If the extended warranty 1s received by gift or under
conditions wharein the purchase price does not represent the true value
of the extended warranty, the wvalue of the extended warranty used
{ (shatlt—ke)) is determined as nearly as possible according to the
retail selling price at place of use of similar extended warranties of
like guality and character under rules the department may prescribe;

(5y "Value of the digital good or digital code used" means the
purchase price for the digital good or digital code, the use of which
is taxable under this chapter. If the digital good or digital code is
acquired other than by purchase, the value of the digital good or
digital code must be determined as nearly as possible according to the
retail selling price at place of use of similar digital goods or
digital codes of like quality and character under rules the department
may prescribe;

(6) "Use," "used," "using," or "put to use" have their ordinary
meaning, and mean:

(a) With respect to tangible personal property, gxcept for natural

gas and manufactured gas, the first act within this state by which the

taxpayer takes or assumes dominion or control over the articie of
tangible personal property (as a consumer), and include installation,
storage, withdrawal from stcrage, distribution, or any other act
preparatory to subsequent actual use or consumption within this state;
(b) With respect to a service defined in RCW 82.04.030(2) (a), the
first act within this state after the sesrvice has been performed by
which the taxpayer takes or assumes dominion or control over the

article of tangible perscnal property upon which the service was

HB 2749 o, 14
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performed {(as a consumer), and includes installation, storage,
withdrawal from storage, distribution, or any other act preparatory to
subseguent actual use or censumption of the article within this state;

{c) With respect to an extended warranty, the first act within this
state after the extended warranty has been acgulred by which the
taxpayer takes or assumes dominion or control over the article of
tangible perscnal preoperty to which the extended warranty applies, and
includes installation, storage, withdrawal from storage, distribution,
or any other act preparztory to subsequent actual use or consumption of
the article within this state;

(d}) With respect to a digital good or digital code, the first act
witnin this state by which the taxpaver, as a consumer, views,
accesses, downlcads, possesses, stores, opens, manipulates, or
ntherwise uses or enjoys the digital good or digital code;

(e) With respect to a digital automated service, the first act
within this state by which the taxpayer, as a consumer, uses, enjoys,
or otherwise receives the benefit of the service;

(f) With respect to a ssrvice defined as a retall sale in RCW
82.04.050(6) {b), the first act within this state by which the taxpayer,
as a consumer, accesses the prewrltten computer software; ((amd))

(g) With respect to a service defined as a retail sale in RCHW
82.04.050(2) (g), the first act within this state after the service has
been performed by which the taxpayer, as a consumer, views, accesses,
downloads, possesses, stores, opens, manipulates, or otherwise uses or
enjoys the digital good upon which the service was performed; and

{(hy With respegt to natural gas or manufactured gas, the use of

which is taxable under RCW B82.12.022, irncluding gas that is also
taxvable under the authority of RCW 82.14.230, the first act within this

state by which the taxpaver consumes the gas by burning the gas or

storing the gas in the taxpaver's own facilities for later consumption

by the taxpaver;

(7) "Taxpayer" and "purchaser" include all persons included within
the meaning of the word "buyer" and the word "consumer" as defined in
chapters 82.04 and 82.08 RCW;

(8) {a) (1) Except as provided in (a) (ii) of this subsection (8),
"ratailer” means every seller as defined in RCW 82.08.010 and every

person engaged in the business of selling tangible personal property at

p. 15 HB 2749
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retail and every person required to collect from purchasers the tax
imposed under this chapter.

{11} "Retailer” does not include a professicnal employer
organization when a covered employese coemployed with the client under
the terms of a professional employer agreement engages in activities
that constitute a sale of tangible perscnal property, extended
warranty, digital good, digital code, or a sale of any digital
automated service or service defined as a retail sale in RCW 82.04.050
(2y (a)y or (g), (3)¥{a}, or {6){(b) that is subject to the tax imposed by
this chapter. In such cases, the client, and not the professional
employer organization, i1s deemed to be the retaller and is responsible
for collecting and remitting the tax imposed by this chapter.

{b) For the purposes of (a) of this subsecticon, the terms "client,"
"covered employee, " "orofessional employer agreement, " and
"srofessicnal employer organization" have the same meanings as in RCW
82.04.540;

{9) "Extended warranty” has the same meaning as in  RCW
82.04.050(7);

{10) The meaning ascribed to words and phrases in chapters 82.04
and 82.08 RCW, insofar as appllcable, {(shall-have}) has full force and
effect with respect to taxes imposed under the provisions of this
chapter. "Consumer,™ in addition to the meaning ascribed to it in
chapters 82.04 and B82.08 RCW insofar as appiicable, {((swai¥)) also
means any person who distributes or displays, or causes to be
distributed or displayed, any article of tangibie persoconal property,
except newspapers, the primary purpose of which is to promote the sale
of products or services, With respect to property distributed to
perscons within this state by a consumer as defined in this subsection

(10}, the use of the property shall be deemed to be by such consumer.

Sec. 11. RCW 82.14.230 and 1989 ¢ 384 s 2 are each amended to read
as follows:

CLARIFYING THE LOCATION OF FIRST USE FOR BROKERED NATURAL GAS. (1)
The governing body of any city, while not required by legislative
mandate to do so, may, by resolution or ordinance for the purposes
authorized by this chepter, fix and impose on @very person a use Lax
for the privilege of using natural gas or manufactured gas in the city

as 4 consumer.
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(2} The tax ({(skaldi-be)) is imposed in an amcunt equal to the value
of the article used by the taxpaver multiplied by the rate in effect
for the tax on natural gas businesses under RCW 35.21.870 in the city
in which the article is used. The "wvalue of the article used," does
not include any amounts that are pald for the hire or use of a natural
gas business in transperting the gas sublect tco tax under this
subsection if those amounts are subject to tax under RCW 35.21.870.

{3) The tax impcsed under this section ((shaltl)) dees not apply to
the use of natural or manufactured gas if the person who sold the gas
teo the consumer has paid a tax under RCW 35.21.870 with respect to the
gas for which exemption is socught under this subsection.

{4) There ({shaedtdl—be)) is a credit against the tax levied under
this secticn in an amount equal to any tax paid by:

{a) The person who sold the gas to the consumer when that tax is a
gross recelipts tax similar to that imposed pursuant to RCW 35.21.870 by

another {{state}) municipality or other unit of local government with

respact to the gas for which a credit is sought under this subsection;
or

{b) The person consuming the gas upon which a use tax similar to
the tax imposed by this section was paild to another ((state))

municipality cr other unit of local government with respect to the gas

for which a credit is scught under this subsecticn.

{(5) The use tax ({hereby)) imposed ({skad?d)) must be pald by the
CONnsumer. The administration and collection of the tax ({(#xereby))
imposed {{(shatdt—ee)) is pursuant tc RCW 82.14.050.

NEW SECTION, Sec. 12. Section ¢ of this act constitutes a new
chapter in Title 3¢ RCW.

NEW SECTION, Sec., 13. Sections 2 and 4 of this act take affect
January 1, 2015,

NEW _SECTION, Sec. 14, Sections 1 and 3 of this act expire January

NEW SECTION, Sec. 15. Section 9 of this act takes effect June 30,

o. 17 HE 2749
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SENATE BILL 53860

State of Washington 6lst Legislature 2009 Regular Session
By Senators Regala, Fraser, and Kline

Read first time 02/10/09. Referred to Committee on Ways & Means.

AN ACT Relating to authorizing cities and counties to levy and
collact certain additional taxes; amending RCW 82.14.450; adding a new
chapter to Title 82 RCW; providing an effective date; and declaring an

emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION, Sec. 1. The definitions in this section apply

throughout this chapter unless the context clearly requires ctherwise.
(1) "Telephcone utility" means a person providing telecommunications
services as defined in RCW 82.04.085.
(2) "Water utility" means a water distribution business as defined
in RCW 82.16.010.

(3) "Sewer utility” means a sewerage collection business as defined
in RCW 82.16.020.

(4) "Solid waste utility" means a sollid waste collection business
as defined in RCW 82.18.010.

(5) "Cable service utility" means a person providing cable service

as defined in the federal telecommunications act of 1996.
(6) "Electric utility"™ means a light and power business as defined
in RCW 82.16.010.

p. 1 SB 5960
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(7) "Natural gas utility" means a gas distribution business as
defined in RCW 82.16.010.

(8) "Utllity" means a telephone utility, water utility, sewer
utility, solid waste utility, cable service utility, electric utility,
or natural gas utility.

(9) "Gross income of the business” is defined as provided in RCW
82.04.080.

NEW SECTICN. Sec. 2. {1) The legislative authority of a county,

by resclution or ordinance, may impose an excise tax on the privilege
of engaging in Dbusiness as a utility within the unincorporated
territory of the county. The tax is egual to the gross income of the
business multiplied by a rate not excesding six percent.

(2) Taxes imposed under this gection must apply uniformly
throughout the unincorporated territory of the county.

(3} The utility must add a tax imposed under this section to the
rates or charges it makes for utility services and separately state the
amount of tax on billings.

(4) The resolution or ordinance adopted must provide a credit
against the county utility tax imposed under this chapter for the full
amcunt of any city utility tax imposed upon the same taxable esvent so

that the combined utilities' taxes do not exceed six percent.

NEW SECTION. Sec. 3. Thirty percent of the revenues received from

taxes imposed under this chapter must be used exclusively for criminal

justice purposes as defined in RCW 82.14.340.

NEW SECTION. Sec. 4, Any county in which a public utility

district operates works, plants, or facllities for the distribution and
sale of electricity has the power to levy and collect from such
district & tax on Lhe gross revenues derived by such district from the
sale of electricity within the county, exclusive of the revenues
derived from the sale of electricity for purposes of resale. 3Such tax
when levied is a debt of the district, and may be collected as such.
Any such district has the power to add the amount of such tax to the
rates or charges it makes for electricity so sold within the limits of

such city or town.

SB 5960 p. 2
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Sec. 5. RCW 82.14.450 and 2007 ¢ 380 s 1 are each amended tTo read
as follows:

(1) Until July 1, 2008, a county legislative authority may submit

an authorizing proposition to the county voters at a primary or general
election and, if the proposition is approved by a majority of persons
voting, impose a sales and use tax in accordance with the terms of this
chapter. The title of each ballot measure must clearly state the

purpcses for which the proposed sales and use tax will be used.
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of tax under this section shall not exceed three-tenths of one percent
of the selling price in the case of a sales tax, or value of the
article used, in the case of a use tax.

(2) Becginning July 1, 2009, a countv legislative authority may, by

resolution or ordinance, impose a sales and use tax in accerdance with

the terms of this chapter, provided that such sales and use tax is

subdect to repeal by referendum, using the procedures provided in RCW
82.14.036, The referendum procedure provided in RCW 82.14.036 is the

excliusive method for subdecting any county sales and use tax crdinpance

or resolublon to a referendum vote. The rate of tax under this

subsection mayv not exceed three-tenths of one percent of the selling

price in the case of a sales tax, or value of the article used, in the

case of a use tax.

(3) The tax authorized in this section is in addition to any other
taxes authorized by law and shall be collected from those persons who
are taxable by the state under chapters 82.08 and 8Z.12 RCW upon the
cccurrence of any taxable event within the county.

({4335)) (4) The retail sale or use of motor vehicles, and the lease
of motor vehicles for up to the first thirty-six months of the lease,
are exempt from tax ilmposed under this section.

((+4+)) (5) One-third of 2all money received under this section

shall be used solely for criminal justice purposes and fire protection

o. 3 SB 5960
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({453} (6) (a) Money received under subsections (1) and (2} of this

section shall be shared betwesen the county and the cities as follows:

Sixty percent shall be retained by the county and forty percent shall
be distributed on a per capita basis to cities in the county.

1

(b} A tax imposed under subsection (1) of this sscticon centinues

until repealed or expires.

(¢} If a county has imposed a sales and uge tax with a rate of tax

equal to three-tenths of one percent under subsection (1) of this

section, the tax authorized in subsccticn (2) of this section i1s not

available to the countv or any city within the county.

(d) If a countv has impeosed a sales and use tax with a rate of tax

less rhan three-tenths of one percent under subsection (1) of this

section, a county may impose an additional sales and use tax under

subsection (2% of this section so that the combined rate of tax dces

not exceed three—-tenths of one percent,

NEW SECTION. Sec. 6. Sections 1 through 4 of this act constitute

a new chapter in Title 82 RCW.

NEW SECTION. Sec. 7. This act is necessary for the immediate

preservation of the public peace, health, or safety, or suppcort of the
state government and its existing public institutions, and takes effect
July 1, 2006%.

SB 5960 o. A4
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RCW 35.13B.010: Tax authorized — Interlocal agreement. (Expires January 1, 2015.} Page 1 of |

RCW 35.13B.01C
Tax authorized — Interlocal agreement. (Expires January 1, 2015.}

(1) A city in which a water-sewer district cperates works, plants, or faciiities for the distribution and sale of water or sewer
services may fevy and collect from the district a tax on the gross revenues derived by the district from the sale of water or
sewer services within the city, exciusive of the revenues derived from the sale of water or sewer services for purposes of
resale. The tax when levied must be a debt of the district, and may be collected as such. The district may add the amount of
tax to the rates or charges it makes for water or sewer services sold within the limits of the city.

{2}a) A city imposing a tax under this section:

(i May not impose a franchise fee or other charge on the water-sewer district; and

(i) May only do so through an interlocal agreement with the district under chapter 39 34 RCW,

(b} The interiocal agreement required by this subsection (2} must identify the district as the collection and pass-through
enfity, with revenues submitted to the city. The interlocal agreement may include provisions addressing city assumptions of the
water-sewer district and the expenditure of revenues collected under this section in areas of the district that are located within
the corporate limits of the city.

{3) For purposes of this section, the term "city" has the same meaning as defined in RCW 35.13A.010.

R010c 1025 1]
Notes:
Reviser's note: 2010 ¢ 102 § 1 directed that this section be codified in chapter 35.21 RCW, but codification
in chapter 35,1313 RCW appears to be more appropriate.

Application -- 2010 ¢ 102: "This act applies only {o a city, as well as the water-sewer districts within the
corperate boundaries of the city and potential annexation areas that, as of June 10, 2010:

(1) Has a population of between eighty thousand and eighty-five thousand as certified in the April 1, 2009,
official population estimates listed by the office of financial management; and

(2) Is located in a county with a population of one million five hundred thousand or more.” {2010 ¢ 102 § 8]

Expiration date - 2010 ¢ 102: "This act expires January 1, 2015." {2010 ¢ 102 § 11)]

http://apps.leg.wa.gov/rew/default.aspx?cite=35.13B.010 7/21/2013
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APPENDIX G



ORDINANCE NO. 634

AN ORDINANCE OF THE CITY OF SHORELINE, WASHINGTON,
AMENDING THE SHORELINE UTILITY TAX BY CLARIFYING THAT
UTILITY TAXES ARE APPLICABLE TO WATER AND SEWER
UTILITIES BY PRIVATE OR MUNICIPAL PARTIES BUT AMENDING
EXEMPTIONS FOR THOSE UTILITIES IN GOOD STANDING FOR
DEDUCTION OF AN EQUIVALENT FRANCHISE FEE; AND
AMENDING CHAPTER 3.32 OF THE SHORELINE MUNICIPAL CGDE

WHEREAS, Shoreline Municipal Code section 3.32.030 applies a utility tax of 6% to
Water Distribution Operations and Sewerage Operations; and

WHEREAS, there was uncertainty at the time Shoreline adopted its utility tax as to
whether statutory authority to assess a utility tax by cities included a power to tax utilities
provided by another municipal corporation even where the utility was a proprietary bul this area
has recently been clarified by the Washington Court to allow taxing of other municipalities’
proprietary utility operations such as water and sewer; and

WHEREAS, 2 full credit for franchise fees paid by Utilities in Good Standing against
the proposed 6% utility tax against water and sewer operators will result in no net increase 1o
ratepayers for Seattle Public Utilities and Shoreline Water Distric;

WHERFEAS, this action is exempt from SEPA as an assessment of taxes under WAC
197-11-800(14)(b); now therefore,

THE CITY COUNCIL OF THE CITY OF SHORELINE, WASHINGTON, DO ORDAIN
AS FOLLOWS:

Section 1. Amendment. Shoreline Municipal Code section 3.32.010 fmposed is amended to read
as follows:

030 Imposed. There is levied and shall be collected from every person a tax for
the act or privilege of engaging in utility occupation activities as deflined in Scction 2.
Such tax shall be measured by the application of rates against the gross proceeds of sales
from customers within the City. The tax provided for in this ordinance shall be known as
the “utility tax,” and is levied upon the privilege of conducting the business of
manufacturing or distributing natural gas, telephone, cellular telephone, cable television,
or solid waste collection business within the City of Shereline. This tax is also levied
upon any public or private operator of any municipal domestic water distribution and
supply system or municipal domestic sewer system as a public utility-to-the-extent-that
sueh-tax-is-or mav-inthe-fature-be-authorized-bydaw. All revenues collected pursuant to
this ordinance shall be deposited into the General Fund and shall be used for the funding
of gencral City services or capital projects as the City Council shall direct through its
annual budget process.



Section 2. Amendment. Shoreline Municipal Code section 3.32.020 Definitions is hereby
amended to read as follows:

020 Definitions. As used in this ordinance, unless the context or subject matter
clearly requires otherwise, the words or phrases defined in this section shall have the
indicated meanings,

A. “Cable television services” means the one-way transmission of video
programming and associated nonvideo signals to subscribers together with subscriber
interaction, if any, which is provided in connection with video programming.

B. “Cellular telephone service” means two-way voice and data telephone/
telecommunications system based in whole or substantially in part on wireless radio
communications and which is not currently subject to regulation by the Washington
Utilities and Transportation Commission (WUTC). Cellular telephone service includes
celluiar mobile service. The definition of cellular mobile service includes other wircless
radio communications services such as specialized mobile radio (SMR), personal
communications services (PCS) and any other evolving wireless radio communications
technology which accomplishes the same purpose as cellular mobile service,

C. “(as distribution business” means the business of selling, furnishing, or
transmitting gas, whether manufactured or natural.

) “Gross proceeds of sale” or “Gross income of business” means the value
proceeding or aceruing from the sale of tangible personal property and/or for services
rendered, without any deduction on account of the cost of property sold, the cost of
materials used, labor costs, interest, discount paid, delivery costs, taxes, or any other
expense whaisoever paid or accrued and witheut any deduction for losses.

E. * Pager service” means service provided by means of an electronic device
which has the ability to send or receive voice or digital messages transmitted through the
local telephone network, vial satellite or any other form of voice or data transmission.

', “Person” means any person, firm, corporation, association, or entity of any
type engaged in a business subject to taxation under this ordinance.

1. “Solid waste coliection business” means every person who receives solid waste
or recyclable materials, or both, as defined in this section, for transfer, storage, or
disposal including but not limited to all collection services, public or private solid waste
disposal sites, transfer stations, and similar operations.

13 M ” o 22 % 3 " . e E d ‘bl " {'d d

Solid waste” or “wastes” means all putrescible and nonputrescible soiid an
semisolid wastes including, but not limited to, garbage, rubbish, ashes, industrial wastes,
swill, sewage sludge, demolition and construction wastes, abandoned vehicles or parts

thereof, and recyclable materials.

“Recyclable materials” means those solid wastes that are separated for recycling or reuse,
such as papers, metais, and glass, that are designated as recyclable materials pursuant to
SMC 13.15.020.



If. “Telephone business” means the business of providing network teiephone
service as defined in this section. It includes cooperative or farmer line telephone
companies or associations operating an exchange.

“Network telephone service” means the providing by any person of access to a
local telephone network, local telephone network switching service, toll service, or coin
telephone services, or the providing of telephonic, video, data, or similar communication
or transmission for hire, via a local telephone network, toll line or channel, cable,
microwave, or similar communication or transmission system. “Network telephone
service” includes interstate service, including toll service, originating from or received on
telecommunications equipment or apparatus in this state if the charpe for the service is
billed to a person in this state. “Network telephone service” does not include the
providing of competitive telephone service, the providing of cable television service, or
the providing of broadeast services by radio or television stations.

“Competitive telephone service” means the providing by any person of
(elecommunications equipment or apparatus, or service related to that equipment or
apparatus such as repalr or maintenance service, 1f the equipment or apparatus is of a type
which can be provided by persons that are not subject to regulation as t¢lephone
companies under RCW Title 80 and [or which a separate charpe 1s made.

I. “Sewerage Operation” means operation of sanitary sewer facilities, including
collection, treatment and disposal facilities, and combined sanitary and surface water
draing and outfalls.

J. “Water Distribution Operation” means the business-of-operatingoperation of a
plant or system for the distribution of water for hire or sale.

Section 3. Amendment. Shoreline Municipal Code section 3.34.030 Utility occupation
activities subject fo taxation is amended to read as follows:

030,

A. Upon every person within the city in the following activities; as to such persons, the
amount of the tax duc with respect to such business in the city shail be equal to the gross
income of the business, maltiplied by the following applicable rates:

Tax

Activity Rate
A. Gas Distribution Business 6%
B. Telephone Business 6%
C. Cellufar Telephone Service 6%
D. Cable Television Service 6%
E. Solid Waste Collection Business 6%
F. Water Distribution Operation 6%

(. Sewerage Operation 6%
H. Paging Service 6%

e



3. Tax Credits, Bxemptions, Water Disuibution Operations and Sewerage
Operatons in good standie with a Iranchise or righe-of-way use agreament

pursuant o chapter 12,23 SMC excewed prior (o Mav 21, 2012 shall be exempt from
taxation under this section for the term of the franchise or use agreement, Thereafter,
a credit for (ranchise fees or rieht-of-way use gereement payvments executed pursua
to chapter 12.25 SMC will be applicd as a credit to the tax assessed under this section.

Section 4. Amendment. Shoreline Municipal Code seetion 3.32.040 Deductions 1s amended to
read as follows:

040 Deductions. The following items may be deducted from the total gross income upon
which the tax is computed:

A. Credit losses actually sustained by taxpayers whose regular books are kept on an
acerual basis.

B. That portion of gross inceme derived from charges to another telecommunications
company for connecting fees, switching charges, or carrier access charges relating to intrastate
toll telephone services, or for access to, or charges for, interstate services, or charges for
telephone service which the purchaser buys for the purpose of resale.

C. Adjustments made to a billing or customer account in order to reverse a billing or
charge that was not properly a debt of the customer.

D. Amounts derived from a business which the City is prohibited from taxing under the
constitution of this state or the Constitution or laws of the United States.

E. Grams from g{}vcrmmntal agencies‘

QQEM&S&WG’;—{&%@{%@}QHGH, tr eatmen&ekéksf}ety&%
GFormunicipalwatleroperationsrthe-amount patd-to-anethermunieipal-corporation-or
agency-for-water-disteibuted-withinthe-City:

Section 5. Publication and Effective Date.. This ordinance shall take effect five days after
publication of the title of this ordinance as an approved summary of the ordinance in the official
newspaper of the City.

PASSED BY THE CITY COUNCIL ON MAY 14, 2012,
.

A1
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V%d\,b Keith A, McGldsh:

ATTEST: APPROVED ASTO FORM:

P

S Passey. fan Sievers
Civ Clerk City Attorney



Date of publication:  May 17, 2012
Fiffective date: May 22, 2012



ORIGINAL
ORDINANCE NO. 638

AN ORDINANCE OF THE CITY OF SHORELINE, WASHINGTON,
AMENDING THE APPLICATION OF THE EXEMPTION FROM
UTILITY TAX FOR UTILITIES IN GOOD STANDING; AND
AMENDING SECTION 3.32.030 OF THE SHORELINE MUNICIPAL
CODE

WHEREAS, Shoreline Ordinance No. 634 added an exemption from utility tax lor water
distribution and sewer operations uiilities with an existing {ranchise on May 21, 2012 10 preserve
the financial expectations for those utilities with executed contracts on the elfective date of the
ordinance; and

WHEREAS, negotiating a replacement franchise with the Shoreline Water District
provided by May 21, 2012 may not be possible and the exemption should be amended o extend
1o all water and sewer Utilitics in Good Standing unless specifically addressed in the utility's
franchise ordinance; and

WHEREAS, this action is exempt from SEPA as an asscssment of taxes under WAC
197-11-800(14)(b); now therefore,

THE CITY COUNCIL OF THE CITY OF SHORELINE, WASHINGTON, DO ORDAIN
AS FOLLOWS:

Section 1. Amendment. Shoreline Municipal Code section 3.32.030 Ulility occupation activities
subject (o texation is amended to read as follows:

030

A. Upon every person within the city in the following activitics; as to such persons, the
amount of the tax due with respect (o such business in the city shali be equal to the gross
incenie of the business, multiplied by the {ollowing applicable rates:

TFax

Activity Rate
A. Gas Distribution Business 6%
B3, Telephone Business 6%
C. Cellular Telephone Service 6%
0. Cable Television Service 6%

I, Solid Waste Collection Business 6%
F. Water Distribution Operation 6%
G. Sewerage Operation 6%

H. Paging Service 6%



ORIGINAL

B. Tax Credits, Exemptions. Water Distribution Operations and Sewerage
Operations in good standing with a franchise or right-of-way use agreenment purstant
issued undu e c}mptcz 12. 25 SMC eaeeeu%ed—p;éeﬁe%ay%%—%@%sha be exempt

anplicabs h Ly of the utihiny tax or lax uu!li i3 suuhg by ukl egsed i oa nahm ar

use agreements entered after May 21, 2012, Thefeaite%&efeé&%i—ﬁ%hase«fee&ep

right-ofway-use-agreement payments-executed pursuant-to-chapter 1225 SMGwilk
be-apphed-as-a-credit-to-the tax-assessed-upderthis-section:

Section 5. Publication and Effective Date. This ordinance shall take effect five days after
publication of the title of this ordinance as an approved summary of the ordinance in the official

newspaper of the City.

PASSED BY THE CITY COUNCIL ON MAY 21, 2012. T

ATTEST:

Scott “Passey
City Clerk

Date of publication:

Fffective date:

May 24, 2012

May 29, 2012

1an Sicvers
City Attorney
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OITY OF BLACK DIAMOND

24301 Roberts Drive ~ PO Box 399 Phom 1360) 886-5700
Black Diamond, Wa 98010 Fax: (300) 886-2592

April 10, 2013

Gwenn Maxifield,
General Manager
Covington Water District
18631 SE 300" Place
Covington, WA, 98042

Re:  Water Utility Tax - Deficiency

Dear Ms. Maxfield:

The purpose of this letter is to re-visit an issue that was raised with the Covington Water District
(the “District”) at the end of 2007 by former Black Diamond City Administrator, Gw endolyn Voelpel.

In late 2007 the former City Administrator notified you. as General Manager of the District, that
the District had not been paying utility taxes to the City as required pursuant to the Black Diamond
Municipal Code. The City code provides at BDMC 5.35.030(E) that there shall be levied a tax equal 1o
six percent of the total gross income derived from hL opuahcn of any water distribution system within or
partly within the corporate limits of the city. In December of 2007 you responded by e-mail that your
legal counsel had advised that such a tax upon District revenues was precluded under the government
immunity doctrine. Thus, the District has not been reporting and paying utility taxes to the City.

We have asked our City Attorney to review this issue to determine if in fact the District is immune
from the City utility tax. He has completed his review and concluded that the governmental tax immunity
doctrine is inapplicable to revenues of the Distriet and that the District should be paying utility taxes o
the City as required under the City Code. The government tax immunity doctrine is applicable only to
revenues derived by municipal corporations when acting in their governmental capacity. The Washington
Courts have long held that a municipal corporation providing water is doing so in its proprietary capacity.
and thus does not enjoy sovereign immunity from taxation as an agent of the state. The case relied upon
by the District’s ﬂttorncy' involved sold waste collection which has been historically considered a
governmental activity and thus, does not support the District’s position,

Y Ring County v dlgona, 101 Wn.2d 789 (1984)



Gwen Maxfield, General Manager
Covington Water District

April 10,2013

Page 2

We believe that the District is subject to the City Utility tax levied pursuant to BDMC 5.35.050
and that there is a deficiency in payment of the District’s utility tax obligation. This letter 15 not a tormal
deficiency notice or notice of violation as we would like to meet with representatives of the District to
discuss this issue and determine whether or not the City and the District can identify common ground to
resolve this issue and bring the District current on its utility tax obligations.

Please notify me as soon as possible of your response and availability for a mecting. Thank you
for your prompt attention,

Very truly yours,

.

£ /

{

/\k[j o tew L kbt

Rebecea Olness,
Mayor



