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I. INTRODUCTION 

The Appellants, James Waltz and Marilyn Miller ("Waltzes"), 

were denied their rights under the governing docume~lts of the Tanager 

Estates Homeowner's Association ("Association"). Two outspoken 

members of a nine-person Architectural Committee were adamantly 

opposed to the Waltzes' plan to add a livable and useable boilus room 

above their garage. When the Chair of the Committee refused to allow 

these two individuals to filibuster the voting by the Committee, these two 

members enlisted the help of the Association's President, Kirk Firestone.' 

Without any authority from either the Association's Board or from the 

Architectural Committee, Mr. Firestone unilaterally declared the voting 

null and void. Had he not done so, a majority of the Committee would 

likely have approved the Waltzes' proposed bonus room. 

Mr. Firestone did not stop there, however. He then usurped the 

authority of the Committee and dictated to the Waltzes the manner in 

which they could construct their boilus room. 

By acting uililaterally and without authority, Mr. Firestone igilored 

the governing documents of the Association. Unfortunately, when Mr. 

Firestone breached his duty to follow the governing documents of the 

I One of the vocal opponents was Marie Firestone, who was marr~ed to the Board's 
President at the tlme 
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Association, the rest of the Board turned a blind eye, despite knowing of 

Mr. Firestone's wrongful conduct. 

Thc consequence to the Waltzes is that they were forced to lower 

the roof and wall height of their addition by 1' 7". While this does not 

seem significant, the lowering rendered the space above their garage 

u~iusable as living space. 

The governing doculnellts of the Association set forth express 

obligations owed by the Association to its residents. Whether to comply 

with the governing documents of the Association is not a matter of 

discretion for the Board or an individual officer. 111 this casc. the trial 

court rendered the governing documents meaningless when it concluded 

that Mr. Firestone's and the Board's failure to follow the governing 

C 
documents could be excused by inexperience, lack of sophistication, or the 

absence of "knowing" bad faith. 

Because the Waltzes are entitled to have the Association and the 

Board comply with the governing documents, the trial court erred in 

failing to declare the Board's actions to be invalid and in denying the 

Waltzes their right to construct a bonus room that is livable and usable. 

The decision of the trial cow-t should be reversed, declaratory judgment 

should be entered against the Association, and damages sl~ould be 

awarded against the Association and the Board. 
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11. ASSIGNMENTS OF ERROR AND ISSUES 

A. Assignments of Error. 

1. The trial court erred in its Co~lclusion #3 ,  when it held that 

the Waltzes' construction plans were not "deemcd approved" by the 

Architectural Committee's failure to act. (Conclusion #3 ,  CP at 829) 

2. The trial court erred in its Conclusion of Law #2, when it 

held that the President a id  the Board acted within their authority under the 

governing documents of the Association. (Conclusion #2, CP at 829) 

3.  The trial court erred in its Conclusion #5, when it held that 

the Board members did not breach their fiduciary duties. (Conclusion #5, 

CP at 829) 

4. The trial court's findings of fact contained within 

Conclusions 112, #3 ,  and #5 that the Board and the Association acted in 

accordance with the governing documents and met their fiduciary duties 

are not supported by substantial evidence. (Conclusions #2, #3 ,  and #5, 

CP at 829) 

5. The trial court erred when it applied the doctrine of 

equitable estoppel in its Conclusion #6. (Conclusion #6, CP at 829-30) 

6. The trial courl's findings of fact in support of equitable 

estoppel are not supported by evidence demonstrating a high probability of 

the necessary elements for estoppel. (Conclusion #7, CP at 829-30) 
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7. The trial court abused its discretion when it declined to 

award costs, including attorney's fees, to the Waltzes. (Conclusion #8, CP 

at 830) 

8. The trial court abused its discretion when striking the 

Waltzes' jury demand. (CP at 51-52) 

B. Issues Pertaining to Assignments of Error. 

1. The CC&Ils state that a resident is deemed to have 

complied with the Architectural Guidelines if the Architectural Committee 

fails to approve or disapprove proposed construction plans within thirty 

days. The undisputed evidence is that the Architectural Committee failed 

to act on the Waltzes July 29''' and August 2nd plans. The issue is whether 

the Waltzes are entitled to construct the bonus room pursuant to these 

plans due to the failure by the Committee to take any action on these 

plans. (Assignment of Error # 1) 

2. The governing doculnents of the Association expressly vest 

the authority to approve or disapprove proposed construction plans with 

the Architectural Committee. The Committee acts by majority vote. (RP 

at p. 324, 1. 18-20) In the absence of a decision by the majority of the 

Committee to turn the approval of the Waltzes' plan over to the Board, the 

unilateral actions of Kirk Firestone to take the matter away from the 

Co~nmittee violated the governing documents of the Association. The 
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issue is whether the actions of Mr. Firestone and the Board beginning on 

July 31, 2008, and continuing thereafter, are invalid due to their failure to 

comply with the Association's governing documents. (Assignment of 

Error No. #2) 

3. Board members owe a fiduciary duty to comply in all 

respects with the governing documents of the Associatioil and to act 

reasonably and in good faith. The evidence is that Mr. Firestone ignored 

the governing documents and that the remaining Board members 

kilowiilgly acquiesced in Mr. Firestone's violations of the governing 

documents. There is also a lack of evidence to support the Board's 

position on the Waltzes' proposed plans. The issue is whether Board 

members breached their fiduciary duty by failing to follow the governing 

documents of the Association and by failing to act reasonably and in good 

faith in imposing arbitrary restrictions on the Waltzes' proposed 

construction. (Assignments of Error #3 and #4) 

4. Article 10.1 of the CC&Rs states that the failure by a 

resident to immediately act to enforce his or her rights under the CC&Rs 

will not preclude the resident from enforcing rights at a later date. The 

issue is whether the trial court improperly applied the doctrine of equitable 

estoppel in the face of Article 10.1 of the CC&Rs. (Assigilment of Error 

# 5 )  
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5. In order to prove equitable estoppel, there must be clear, 

cogent, and convincing evidence of three necessary elements: (1) an 

admission, statement, or act inconsistent with the claim afterwards 

asserted; (2) action by the other party on the faith of such admission, 

statement, or act; and (3) injury to such party resulting from allowing the 

first party to contradict or repudiate such admission, statement, or act. 

McDaniels v. Curlson, 108 Wn.2d 299, 308, 738 P.2d 254 (1987). The 

defendants failed to present any evidence to support t l~e  last two elements 

of equitable estoppel. The issue is whether there is evidence establishing a 

high probability of detrirneiltal reliance. (Assignment of Error #6) 

6. When a resident establishes that a11 Association or its Board 

has failed to comply with statutory obligations and the governing 

documents, the resident may be awarded its costs, including reasonable 

attorney's fees. RCW 64.38.050. The issue is whether the trial court 

abused its discretion by failing to award the Waltzes their costs, including 

attorney's fees, under RCW 64.38.050. (Assignment of Error #7) 

7. The relief sought by the Waltzes was primarily legal in 

nature. The trial court ruled that the Waltzes' relief was primarily 

equitable in nature, denying the Waltzes' their right to a jury trial. The 

issue is whether the trial court abused its discretion when denying the 

Waltzes their right to a jury trial. (Assignment of Error #8) 

6 



111. STATEMENT OF THE CASE 

A. The Parties and the Governing Documents. 

In 2007, the Waltzes purchased a lot and residence located at 3906 

E. Sisltin Lane, Mead, Washington ("residence"). (Finding 112, CP at 816- 

17) The Waltzes continue to own the lot and the residence. Id. The 

residence is located witliiil a planned unit developiiient lcnown as the 

Tanager Estates. (Finding #3,  CP at 817) 

The Association is a nonprofit corporation organized and existing 

under the laws of tlle State of Washington. (Finding 114, CP at 817) The 

Associatioil is governed by ail executive Board. (Finding #13, CP at 818) 

During the events of this case, which largely occurred in the summer of 

2008. the executive Board consisted of the followiilg individuals: 

President: Kirk Firestone 

Vice President: Gary Wilson (until July 3 1,2008) 

Vice President: William Murray (begiiining August 1, 2008) 

Secretary: Lou Wilmot ( d d a  1,olita Wilmot) 

Board Member: Ann Marie I'erry2 

Board Member: Janet Engle (a/k/a Jeanette Engle) 

(Finding #5-10, CP at 817) 

2 By stipulation of the parties, defendant Peny was dismissed from the case as she is 
deceased and no claim was pursued against her eslate. (Finding #8, CP at 817) 

7 



As a corporation, tile Associati011 is governed by tile Articles of 

Incorporation and the Bylaws of the Association. (Finding #11, CP at 

818; Ex. P-01; Ex. P-03) Furthermore, the Association and all lot owners 

in the development are subject to the Declaratios~ of Covenants, 

Conditions and Restrictions (tbe "CC&Rsn), including certain 

architectural guidelines. (Finding #12, CP at 818; Ex. P-02) 

Under the Bylaws, actions of the Executive Board are subject to 

certain requirements and procedures. The material provisions of the 

Bylaws for purposes of this action are: 

All meetings of the Board will be open for observatioii by 
all owners of record and authorized agents. The Board 
shall keep minutes of all actiosis taken by the Board, which 
shall be available to all owners. 

(Finding #16, CP at 818-19; Ex. P-03, Section IV) 

The Directors shall have the right to take any action in the 
absence of a meeting which they could take at a meeting by 
obtaining the written approval of two thirds (213) of the 
Directors. 

(Ex. P-03, Section VI) 

No officer will act for the Association or any individual 
member except as is provided for ill applicable state law, 
Covenants or Bylaws. 

(Ex. P-03, Section VII) 

In tlie evesit of death, resignation or removal of a Board 
member, his successor shall be selected by the remaining 



Members of the Board and sl~all serve uiltil the next annual 
meeting. 

(Ex. P-03, Section VIII) 

The Board of Directors duties are to: 1.Cause to be kept a 
conlplete record of all its acts and corporate affairs and to 
present a statement thereof to the Members at the aimual 
meeting of the Members; . . . . 

(Ex. P-03, Section X) 

The Board of Directors shall appoint an Architectural 
Committee of no less than three (3) and no more than nine 
(9) Members. There will always be a11 odd number of 
positions. This committee shall perform the function(s) as 
described in Article Nine (9) of the Articles of 
Incorporatioil for the Tanager Estates Homeowler's 
Association. 

(Ex. P-03, Section XVII) 

Under the CC&R's, actions of the Association and lot owners are 

subject to certain requirements and procedures. The material provisions of 

the CC&Rs for purposes ofthis action are: 

9.1 A ~ ~ r o v a l  of Plans bv Architectural 
Committee. No building, fence, wall or other structure 
shall be commenced, erected or maintained upon the 
Project, nor shall, any exterior addition to or change or 
alteration therein be made until the plans and specifications 
showing the nature, kind, shape, height, materials, and 
location of the same shall have been submitted to and 
approved in writing as to quality of workmanship and 
materials, and hannony of external design and location in 
relation to the surrounding structures and topography by an 
arcbitectural committee composed of three (3) or more 
representatives appointed by the Board of Directors of the 
Association. In the event said committee fails to approve 



or disapprove such design and location within thirty (30) 
days after said plans and specifications have been 
submitted to it or if no suit to enjoin the erection of such 
struct~Ees has been commenced prior to thc coinpletion 
thereof, approval will not be required and this Article will 
be deemed to have been f~illy complied with. 

(Finding #17, CP at 819-20; Ex. P-02, Art. 9.1) 

111 any case where the Architectural Committee 
shall disapprove any plans and specifications submitted 
hereunder, or shall approve the sane  only as modified or 
upon specified conditions, such disapproval or qualified 
approval shall be accompanied by a statement of the 
grounds upon which sucll action was bascd. In any such 
case, the Architectural Committee shall, if requested, make 
reasonable efforts to assist and advise the applicant in order 
that an acceptable proposal can be prepared and submitted 
for approval. 

(Ex. P-02, Ait. 9.2, in part) 

10.1 Enforcement. The Association, or an 
Owner, shall have the right to enforce by any proceeding at 
law or in equity, all restrictions, conditions, covenants, 
reservations. licns and charges now or hereafter imposed by 
the provisions of this Declaration, against any person or 
persons violating or attelnpting to violate any covenant, 
either to restrain violation or to recover damages. Failure 
by the Association or by any Owner to enforce any 
covenant or restriction herein contained shall in no event be 
deemed a waiver of the right to do so thereafter. 

(Ex. P-02, Art. 10.1) 

Between June 2008 and July 31, 2008, the Architectural 

Committee consisted of Gary Wilson (Chair), Lou Wilmot (Co-Chair), 

Marie Firestone, Marcia Ethridge, Jolei~e Baldwin, William Murray. 



Sheila Whitener, Karine Poutre, and Lanie Mason. However, Lanie 

Mason was not an active member of the Co~n~nittee and did not participate 

in any meetings or voting. (Finding #22, CP at 822) 

B. The Facts of the Case. 

In June 2007, the Waltzes submitted three separate plans to the 

Architectural Committee: (a) to modify their existing residence to include 

a new third-car garage addition; (b) to construct a storage shed on their 

property; and (c) to collstruct a shop on their property. (Finding #20, CP 

at 822; Ex. P-06; Ex. 1'-23; Ex. P-24) A11 three plans were approved even 

though they did not specify heights for the buildings or contain any 

designation of the roof pitch for the buildings. (RP at p. 68, I. 15-25; p. 

69-72; p. 73,l. 1-13) 

In May or June 2008, the Waltzes decided to modify the new 

garage addition to include a bonus room above the third-car garage 

addition, as well as other architectural chaiiges. (Finding #23, CP at 822) 

Prior to obtaining a building permit for the garage addition, Mr. Waltz 

contacted Gary Wilson (the Chair of the Architectural Committee) and 

discussed the change in plan for the garage addition. Mr. Wilson told Mr. 

Waltz that as loilg as the County approved the Waltzes' plan, the Waltzes 



could proceed with the addition. (RP at p. 79, I .  1-10; p. 80, I. 18-25; p. 

81,l. 1-1113 

011 June 9, 2008, the Waltzes obtained a permit from Spokane 

County for the garage addition, including the bonus room. (RP at p. 79, 1. 

1 I )  Shortly after obtaining the building permit, the Waltzes began 

demolition 01 the existing roof on the garage, poured tlie foundation. and 

constructed walls for the addition and the bonus room. (RP at p. 79,l. 11- 

17) Exterior sheathing was installed on the newly constructed walls, and 

the Waltzes obtained trusses that were specifically manufactured for the 

new addition. (RP at p. 82,l. 3-1 8; p. 94,I. 21-25; p. 95,l. 1-7) 

On July 1, 2008, Mr. Wilson stopped by the Waltzes' residence 

and dropped off a copy of the 2007 approved garage plan. (Finding #26, 

CP at 823) On the copy of the 2007 plan, Mr. Wilson wrote: 

over single story County guideline's is 10' from property line 
current structure is not approved by TEHA Arch Committee 
Please call Gary Wilson . . . 

(Ex. P-26) 

Mr. Waltz and Mr. Wilson later met at the Waltzes' residence to 

discuss the addition. Mr. Waltz explained that tlie County setback 

requirement was only five feet for the height of his addition. (RP at p. 

3 The trial coun found that "Gary Wilson advised [the Waltzes] that the Spokane County 
approval would likely override the CC&Rs." (Finding K23, CP at 823) 
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334, 1. 12-17) Mr. Wilson asked Mr. Waltz to stop construction until Mr. 

Wilson could confirn~ the setback requirement. (RP at p. 87,l. 9-20) 

On July 2, 2008, Mr. Waltz and Mr. Wilson each verified with 

Spokane County that the Waltzes' proposed construction complied with 

Spokane County setback requirements. (RP at p. 334, 1. 18-24; Finding 

#27, CP at 823) Mr. Waltz and Mr. Wilson spoke again that day, and Mr. 

Wilson reiterated his statement that since the County approved the plan, 

the Waltzes could proceed wit11 construction. (RP at p. 335, 1. 5-25; p. 

336-339; p. 3401 1. 1-24) Mr. Wilson's statement was a mistake, but based 

on his statement, the Waltzes continued with construction. (Finding #27, 

CP at 824) 

On July 6, 2008, Mr. Waltz provided Gary Wilson with a copy of 

the new plan for the garage addition. (Finding ii-3 1, CP at 824) 

Between July 1, 2008 and July 13, 2008, neither the Architectural 

Committee nor the Association took any action to stop the construction of 

the garage addition, even though they knew that the construction was 

different than the plan approved in 2007. (RP at 342,l. 11-25; p. 343,l. 1- 

3) 

On July 13, 2008, the President of the Association, Kirk Firestone, 

delivered a Stop Work Order to the Waltzes, instructing the Waltzes to 

cease work on the new addition. (Finding #28, CP at 824; Ex. P-09) The 
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Stop Work Order was prepared by Marie Firestone, a member of the 

Architectural Committee and Mr. Firestone's wife at the time. (RP at p. 

514, 1. 7-16) The Stop Work Order states that it was issued by the 

"Executive Board." However, there was no prior vote or written consent 

by a majority of the Board or the Comnlittee to issue the Stop Work 

Order. (Finding #28, CP at 824; RP at p. 285, 1. 16-25; p. 286, 1. 1-10) 

Mr. Firestone acted on his own when issuing the Stop Work Order. 

When Mr. Firestone delivered the Stop Work Order; he spoke with 

Mr. Waltz at the Waltzes' residence. (Finding #29, CP at 824) Mr. Waltz 

explained that he had been told by Gary Wilson that the Waltzes could 

construct the addition as long as it met County requirements. Id. Mr. 

Firestone told Mr. Waltz that Gary Wilson made a mistake. Id. 

The Waltzes complied with the Stop Work Order. (Finding #30, 

CP at 824) At the time it was issued, there was no roof on the garage 

addition and there was no siding on the upper exterior walls. Id. The 

interior of the garage was exposed to the elements while the Stop Work 

Order was ill place. Id. 

On July 15, 2008, Mr. Wilson issued a written notice of "Project 

Denied" to the Waltzes for their July 6"' plan. (Ex. P-10) 

On July 17, 2008, the Waltzes submitted a second plan for the 

garage addition to Mr. Wilson for action by the Committee. (Finding #33, 
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CP at 824) On either July 24'" or July 26'", Mr. Wilson gave the Waltzes a 

second written notice of "Project Denied" for their July 17"' plan. 

(Finding #35, CP at 825) 

Following disapproval of the July 1 7 ' ~  plan, Mr. Wilson prepared a 

few options for plans that he thought might be approved by the 

Committee. (RP at p. 358, 1. 3-25; Finding #35, CP at 825) Mr. Wilson 

presented these alternative plans to Mr. Waltz to have Mr. Waltz identify 

which alternative plan would bc acceptable to the Waltzes. (RP at p. 359, 

1. 1-21) Jim Waltz identified his preferred plan by circling the plan with a 

pen. (Finding #35, CP at 825; Ex. P-20) 

Following his meeting with Mr. Waltz, Gary Wilson preparcd a 

plan for consideration by the Committee and transmitted the plan to the 

Committee on July 28, 2008. (Finding #36, CP at 825; Ex. P-12) Mr. 

Wilson requested that the Committee meet at his residence on July 28, 

2008 to discuss this third pian. (RF' at p. 361, 1. 11-24) Mr. Wilso~: also 

requested that the Waltzes be present at the meeting to explain their 

desired plan. (RP at p. 116,l. 22-25; p. 117,l. 1-3) 

During the meeting, the Waltzes explained the purpose of the 

bonus room above the garage. (RP at p. 522,l. 18-25; p. 523,l. 1-5) The 

Waltzes explained that they intended to use the room as a recreational 

room for their adolescent son. Id. They also explained that, in order to 
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access the bonus room from the existing house, they needed to install a 

door between the bonus rooin and an existing room on the second floor of 

the home. Id. 111 order for the access door to be a full size door. the walls 

of the bonus room needed to be a minimum height. Id. 

Marie Fireslone showed up at the Committee ineeting and stated 

that she planned to disapprove the Waltzes' plan and that she 

recommended that the rest of the Committee do so as well. (RP at p. 117, 

1. 9-14) 

During the meeting, the Committee decided to go to the Waltzes' 

residence lo take nleasurements of the existing house and the planned 

bonus room. (W at p. 362, 1. 16-24) While at the Waltzes' residence, 

Gary Wilson, William Murray, and Jim Waltz went to the second floor of 

the garage addition to take measurements. (RP at p. 290, 1. 13-18; p. 656, 

1. 17-25; p. 657, 1. 1-3) As a result of this process, Mr. Wilson and Mr. 

Murray confirmed that the Waltzes would be able to achieve their desired 

goal of making the bonus room accessible from the existing house based 

011 the proposed plan. (RP at 118.1. 17-20) 

While at the Waltzes' residence, Marie Firestone, Marcia Ethridge, 

Lou Wilmot, and Marilyn Miller waited in the driveway. (Rl' at p. 290, 1. 

16-20) Marie Firestone expressed vocal opposition to the Waltzes' plan at 

this time. (RP at p. 290, 1. 21-25: p. 291, 1. 1-5; p. 362, 1. 25; p. 363, I. 1- 
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9) Marie Firestone's vocal opposition was severe enough that she later 

wrote a letter of apology to the Waltzes. (Ex. 1'-39) Other iltembers of the 

Committee corroborated the fact that Marie Firestone and Marcia Ethridge 

were very vocal opponents to the Waltzes' project throughout the process. 

(RP at p. 287,l. 24-25; p. 288,l. 1-4; p. 353,l. 12-16) 

After the meeting of July 28lh, Gary Wilson contacted Mr. Waltz 

and told him that Mr. Wilson believed there would be a sufficient number 

of votes to approve the latest plan. (RP at p. 119,l. 25; p. 120,l. 1-3) 

011 July 29, 2008, Mr. Wilson submitted the Waltzes' third plan to 

the Committee for approval or disapproval. (Finding #37, CP at 825; Ex. 

P-13) On July 30, 2008, Marcia Ethridge submitted a lengthy letter to the 

Committee about the process being followed by the Committee for the 

Waltzes' residence. (Ex. D-68) Ms. Ethridge testified that her frustrations 

and concerns about the process were focused on how Mr. Wilson was 

handling the process, not with the Waltzes. (RP at p. 643, 1. 2-8) Ms. 

Ethridge asked that a more defined process be followed before a vote was 

taken on the July 29"' plan. (Ex. D-68) That same day, Marie Firestone 

also submitted an e-mail to the Committee requesting that another meeting 

be held before a vote was taken on the Waltzes' July 29Ih plan. (Ex. D-68) 

No other members of the Committee asked for the vote to be delayed. (lip 

at 660, 1. 22-25; p. 661, 1. 20-22) There is no evidence that any other 
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members of the Committee asked ibr clarification or Tor additional 

information regarding the July 29'" plan prior to voting. 

On July 30,2008, Gary Wilson responded to Ms. Etlzridge and Ms. 

Firestone, questioning whether their requests to delay the vote were 

motivated by the fact that they were vocally opposed to the project and by 

the fact that it appeared the July 29th plan might pass by a majority vote. 

(Ex. P-33) Mr. Wilson notilied the Committee that the vote would 

proceed. Id. He also notified the Cominittee that they could vote to deny 

the July 29"' plan if they felt there was insufficient information. ~ d . ~  

On July 3 1, 2008, the President of the Association, Kirk Firestone, 

sent an e-mail to Gary Wilso~l stating: 

All current votes are null and void as the AC has not been 
provided a complete set of plans to evaluate. An AC 
member has requested a meeting. As you are not willing to 
schedule one, 1 will. You will not send out a denial or 
approval of tliis plan. I will be contacting the AC and Mr. 
Waltz. 

(Finding #41, CP at 827; Ex. P-33) When Mr. Firestone took the action to 

declare the votes "null and void," he was not acting at the request of the 

Committee or the Board. l'rior to his action, there was no meeting of the 

Board where a majority of the Board voted to declare the votes null and 

void. (RP at p. 372, 1. 1-25; p. 373, 1. 1-4; p. 438, 1. 13-23) Prior to his 

4 The Co-Chair of the Committee, Lou Wilmot, agreed that Mr. Wilson's approach was 
the appropriate process u ~ ~ d e r  the CC&Rs. (RP at p. 292, 1. 15-25; p. 293, 1. 1-2) 
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action, there was 1x0 written consent by a two-thirds majority of the Board 

authorizing Mr. Firestoile to declare thc votes null and void. Id. Prior to 

his action, there was no vote or written consent by a majority of the 

Architectural Committee asking either Mr. Firestone or the Board to take 

over the Committee's duties under Article 9 of the CC&Rs. Id.; (RP at p. 

438, I .  24-25; p. 439,l. 1-2) 

In response to Mr. Firestone's unilateral action declaring all 

Colnmittee votes null and void, in an e-mail dated July 31, 2008, Gary 

Wilson resigned his positions as Vice President of the Board and Chair of 

the Architectural Committee. (Finding #42, CP at 827; Ex. P-33) 111 his e- 

mail, Mr. Wilson stated, "Thc project at 3906 E. Sisk~n would have been 

approved if the president had not deemed our votes 'null and void."' (Ex. 

P-33) Mr. Wilson maintained at trial that there would have been five 

approving and three disapproving the July 29"' plan before Mr. Firestone 

declared the votes null and void. (Finding #43, CP at 827) 

Mr. Firestone subsequently performed an investigation to 

determine the validity of Mr. Wilson's state~nent about the July 29th plan 

being approved. (Ex. P-53) As a result of his investigation, Mr. F~restone 

concluded that the July 29"' plan would have been approved by a majority 

vote of five in favor of approval. (RP at p. 445, 1.22-25; p. 446, 1. 1-16) 



As a result of Mr. Firestone's interference, the Architectural 

Coininittee never took any action to approve or disapprove the Waltzes' 

July 29''' plan. (RP at p. 376,l. 10-13; CP at 424 (Murray Dep., p. 121,l. 

23-25; p. 122, 1. 1-3)) The Architectural Committee also never voted in 

any meeting in July 2008 to turn the Waltz matter over to the Board. (RP 

at p. 296, 1. 24-25; p. 297, 1. 1-5; CP at 424 (Murray Dep., p. 102. 1. 11- 

17)) 

After Mr. Wilson's resignation, Mr. Firestone contacted Jim Waltz 

to meet with him about the status of his submitted plan. Mr. Firestone and 

Mr. Waltz met at the Waltzes' residence on the evening of July 3 1. 2008. 

(Finding #44, CP at 827) Mr. Firestone told Mr. Waltz that Mr. Wilson 

had resigned, and Mr. Firestoile told Mr. Waltz to submit a new plan. Id. 

Mr. Firestone instructed Mr. Waltz to submit a plan with a front view, a 

rear view, and side views, with measurements shown on each view. Id. 

On August 1, 2008, Mr. Firestone asked William Murray to fill the 

position of Vice President in light of Mr. Wilson's resignation. (Finding 

#45, CP at 827) However, there was no meeting of the Board where a 

majority of the Board voted to select William Murray to fill the position. 

(Finding #45, CP at 827). 

Based 011 the instructions from Kirk Firestone, Mr. Waltz prepared 

a new plan which included a froilt view, a rear view, and side views, with 
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measurements of the dimensions of the proposed garage addition. (Ex. P- 

14) Mr. Firestone told Mr. Waltz that the August 2"* plan would be 

presented to the Architectural Committee for approval or disapproval at a 

Committee meeting scheduled for August 3,2008. (RP at p. 446,l. 22-25; 

p. 447,l. 1-1 1; Ex. P-41) 

The Architectural Committee held a meeting on August 3, 2008. 

There were no lninutes of the meeting and there was conflicting testimony 

about what actions, if any, the Colninittee took relative to the Waltz issue. 

(Finding #47, CP at 828) In the end, the Architectural Committee never 

took any action to approve or disapprove the Waltzes' August 2"d plan. 

(Finding #48, CP at 828) The Architectural Committee never voted to 

turn the matter over to the Board either. (RP at p. 297,l. 13-17) 

Mr. Firestone subsequently told Mr. Waltz that the August 2"* plan 

had heel1 rejected. (Finding #49, CP at 828) Mr. Firestone then instructed 

Mr. Waltz to submit a new plan. Mr. Firestone instructed Mr. Waltz to 

lower the side exterior walls of the bonus room to five feet and to change 

the roof pitch from a 6/12 pitch to a 4/12 pitch. (RP at p. 130, 1. 22-25; p. 

131, 1 1-23; p. 132, 1. 10-12) The intent of lowering the walls and 

flattening the roof pitch was to make the peak height of the garage 

addition at least a foot and a half lower than the peak of the existing home. 

Id. Mr. Firestone told Mr. Waltz that the Waltzes would have to accept 
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the plan dictated by Mr. Firestone or he would force the Waltzes to tear 

down the garage addition. Id. 

The Waltzes did not agree with lowering the walls and reducing 

the roof pitch of the garage. (RP at p. 132, 1. 19-25; p. 133, 1. 1-8) By 

doing so, the Waltzes could no longer install an access door between the 

existing home and the bonus room. (W at p. 141, 1. 9-25; p. 142, I. 1-25; 

p. 143, 1. 1-20) Furthermore, the Waltzes could no longer tie the HVAC 

system of the existing home into the bonus room. Id. Finally, with the 

side walls lowered to five feet, tlie ceiling height of the bonus room was 

too low at the side walls for an average person to stand fully upright. (RP 

at p. 253,l. 6-11) 

Despite strong disagreement, the Waltzes submitted a new plan on 

August 4, 2008 which was consistent with the directions of Mr. Firestone. 

(Finding #50, CP at 828; Ex. P-15) The reasons the Waltzes submitted the 

August 4'" pian were: (a) the threat from Mr. Firestone that the addition 

would be torn down if the Waltzes did not concede; (b) the addition 

needed to be closed in before the end of the construction season and the 

Stop Worlc Order had not been lifted; and (c) Mr. Firestone told the 

Waltzes that both their July 29"' plan and their August 2nd plan had been 

rejected by the Architectural Cornillittee (facts which were not true). (RP 



On August 5, 2008, the Board held an emergency meeting to 

address the Waltz situation. (Finding #5l ,  CP at 828) There was no 

advance notice of the meeting to any nlernbers of the Association. (RP at 

p. 264, 1. 1-17; RP at p. 265, 1. 4-12) The Board meeting of August 5, 

2008 was attended by all of the individually named defendants-Kirk 

Firestone, Jeanette Engle, Ann Marie Perry, Williain Murray, and Lou 

Wilmot. (Ex. P-34; Ex. P-35) 

There were two sets of meeting ininutes prepared following the 

August 5th meeting, with slightly different language. (Finding #51, CP at 

828) One set of minutes stated, "The Architectural Committee voted at 

their last meeting in July to turn the final decision over to the Board 

regarding the addition to the Waltz hoine and if all requirements had been 

met." (Ex. P-34) The other set of minutes stated, "The Architectural 

Committee had multiple meetings and made recommendations and handed 

the final decision over to the Board regarding whether the plans would be 

accepted for commencement on Jim Waltz' construction plans." (Ex. P- 

35) 

According to the testimony of the Secretary (Lou Wilmot), Kirk 

Firestone instructed her to change the meeting minutes to reflect that the 
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Architectural Committee "voted at their last meeting in July to tun1 the 

final decision over to the Board." (RP at p. 299, 1. 12-21) Ms. Wilmot 

made this change in the minutes even though she knew that no such actio~i 

had been taken by the Architectural Committee in July. (RP at p. 294, 1. 

11-18; p. 296,l. 24-25; p. 297,l. 1-16) William Munay, who was also on 

the Architectural Committee, approved the August 5"' meeting minutes 

even though he knew that there was no such action by the Architectural 

Committee in July. (CP at 424 (Murray Dep., p. 102, 1. 11-17)) Both 

William Munay and Lou Wilmot knew that Mr. Firestone had ullilaterally 

declared votes on the July 29th plan null and void by virtue of the e-mail 

from Mr. Firestone on July 31,2008. (Ex. P-33) 

The Board voted on the August 4''' plans dictated by Mr. Firestone, 

even though no action had been taken by the Committee or the Board on 

the Waltzes' previously submitted plans of July 29'" a id  August 2"" The 

Board voted on the August 4"' plans dictated by Mr. Firestone, even 

though there was no evidence that the Architectural Comnlittee voted to 

divest itself of its authority under the CC&Rs or voted to turn the matter 

over to the Board. The individual Board members did not take any action 

to correct m y  of Mr. Firestone's prior actions in dealing with the Waltzes' 

residence. 



Furthermore, when voting to approve the August 4'" plan, the 

Board failed to explain how a difference of 1' 7" on the peak elevation 

changed the garage addition from being "unharmonious" to "harmonious." 

(CP at 424 (Murray Dep., p. 69, 1. 25; p. 70, 1. 1-25; p. 72, 1. 1-9); Ex. P- 

34; Ex. P-35)' The Board did not present any evidence that the 1' 7" 

difference would have any detrimental impact on the neighborhood or on 

properly values. 

On August 11, 2008, Mr. Firestone came to Mr. Waltz's place of 

employment and presented plans to Mr. Waltz to sign. (RP at p. 468, 1. 

16-20; Ex. P-16) Mr. Waltz told Mr. Firestone that he objected to the 

plans and that he was signing tlieln under protest. (Finding #52; CP at 

828) 

Mr. Firestone did not tell Mr. Waltz that he would be releasing any 

rights if lie signed off on the plans. (RP at 469,l. 17-25; p. 470,l. 1-12; p. 

471, 1. 15-18) Mr. Firestone did not tell Mr. Waltz that he would be 

waiving any rights if he signed off on the plans. Id. Mr. Firestone did not 

tell Mr. Waltz that the Board expected his signature to represent a final 

compromise of all claims or rights the Waltzes may have. Id. In fact, Mr. 

Firestone did not intend that the Waltzes would be waiving or 

comprolnising their rights by signing off on the plans. Id. 

5 Gary Wilsoll admitted that residences in the development are not harinonious with each 
otlier. (RP at p. 396, 1. 19-25; p. 397, 1. 1-19) 
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When Mr. Waltz signed off on the plans, he did not intend to 

waive, compromise, or release any rights he had to enforce the CC&R's or 

the Bylaws. (RP at p. 137,I. 8-32) 

In August and September 2008, the Waltzes proceeded to complete 

the exterior of the garage addition in a manner consistent wit11 the plans 

dictated by Mr. Firestone. (Finding #52, CP at 828) As a result, the 

Waltzes currently cannot access the bo~lus rooin through the existing 

house. (RP at p. 142, 1. 6-19) Also, the space cannot be heated or 

conditioned using the existing HVAC system. (RP at p. 143, 1. 10-20) 

The ceiling height at the side exterior walls is too low for an average 

persoil to stand fully upright. (RP at p. 255,l. 15-17) 

In order for the Wallzes to modify the existing garage addition to 

conform to the August 2nd plans--which were never acted upon by the 

Board or the Committee-the Waltzes would need to: (a) remove the 

existing roof and soffits; (b) take down the existing trusses; (c) strip down 

a few feet ofthe exterior siding and sheathing; (d) extend the sidewalls by 

1' 6"; (f) install new siding and sheathing; (g) reset the trusses; and (11) 

install new roofing and soffits. (RP at p. 160, 1. 3-25; p. 161, 1. 1-25; p. 

162,l. 1-16) The estimated cost for illis work is $16,215.00."(~x. P-80) 

The scope of work to raise the walls and the associated cost estimate were not contested 
at trial. 
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I11 addition, when the Waltzes were required to modify the roof 

pitch from a 6/12 to a 4/12, they were unable to use the trusses which had 

been purchased and delivered to the site. (RP at p. 144, 1. 9-18) Also, 

because of the Stop Work Order, the garage addition was left exposed 

without a roof for approximately two and a half months. During this tiine, 

damage occurred to the garage which required repairs. (RP at p. 132, 1. 

23-25; p. 133,l. I )  According to Mr. Waltz, the reasonable estimate of the 

cost of the trusses and the cost to repair damage to the garage was $4,000.' 

(RP at 148, 1. 7-25) 

C. The Procedural Historv. 

On May 24, 2011, the Waltzes filed their Coinplaint for 

Declaratory Judgillent and Damages. The Complaint sought a declaratio~i 

from the Court that: (a) the Waltzes were entitled to construct their 

addition according to the plans that would have been approved by a 

majority of the Architectural Committee or that were approved by the 

Committee's failure to act upon the plans; (b) the Committee's failure to 

act on the Waltzes' plans constituted approval; and (c) the actions of the 

Board and the Associatioil were invalid. (CP at 17-19) The Complaint 

also sought damages against the Association and the individual Board 

7 The [act of damage and the cost of repairs were not contested at trial 
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inembers for breach of fiduciary duty. (CP at 18-19) Finally, the Waltzes 

requested an award of their costs and attorney's fees. (CP at 19) 

On September 27, 2012, the Waltzes filed a Jury Demand. (CP at 

23-25) The defendants then filed a motion to strike the jury demand, 

arguing that the Waltzes were seeking relief that was primarily injunctive 

(equitable) in nature and not subject to trial by jury. (CP at 30-37) The 

Waltzes opposed the motion, arguing that their relief was largely legal in 

nature and that factual issues were subject to trial by jury in ally event. 

(CP at 38-45) Ultimately, the trial court struck the jury demand, and a 

bench trial was held. (CP at 5 1-52) 

Following trial, the trial court invited the parties to submit 

proposed findings of fact and col~clusions of law, as well as written 

closing argunients. (CP at 715-815) After considering the parties' 

submissions, the trial court issued its own Findings of Fact, Conclusioils 

of Law, and Judglilent on March 15, 201 3. (CP at 8 16-830) The trial 

court denied all relief sought by the Waltzes. (CP at 830) During the 

hearing when the Judgment was presented to the parties, the trial court 

explained its decision: 

. . . the Court has considered the evidence and is iuling that 
there is insufficient evidence to enter a declaratory 
determination as a liiatter of law based on the underlying 
facts and co~~cluding that there is not a violation of the 
governing documelits, the statutes, CC&IZs, bylaws, articles 



of incorporation and, therefore, no attorney fees or money 
judgment. 

(RP at p. 710-1 1) The trial court further explained that "irregularities" in 

the process by the Association and its Board did not violate the governing 

documents. (RP at p. 71 1) Finally, the trial court also suggested that the 

Associatioil is not to be expected to accurately administer the governing 

documents because the Association lacks a "legal understa~~ding" of the 

documents. (RP at p. 712) 

IV. SUMMARY OF ARGUMENT 

The Chair of the Association's Architectural Committee made a 

significant mistake that precipitated this litigation. He told the Waltzes 

that they could proceed with constructing their garage addition in the 

manner they proposed, as long as the addition met County code 

requirements. After he confirmed that the proposed addition would meet 

those requirements, he told the Waltzes they could continue with 

construction. 

When Mr. Wilson's mistake was discovered, the Waltzes stopped 

work as directed by the Association. The Waltzes then did everything that 

the Association asked of them in order to reach a resolution of the 

problems generated by Mr. Wilson's mistake. Just when it seemed that 

the issue would be resolved and a majority of the Committee would 



al~prove the Waltzes' addition, two vocal members of the vnivority enlisted 

the help of the Association's President to derail the voting process. 

From the point when Kirk Firestone unilaterally commandeered 

the architect~rral review process, he acted outside the confines of the 

governing documents of the Association. He then manipulated the process 

going forward to drive it to the conclusioil that he and his wife wanted, 

rather than what would have been approved. This manipulation was done 

all o r  the sake of saving 1 ' 7" on the height of the structure. 

Despite Mr. Firestone's improper conduct, the Waltzes continued 

to cooperate to mitigate the damages caused by Mr. Wilson's mistake. 

Unfortunately, the consequence to the Waltzes was to lose the bonus room 

as livable, usable space. 

The Waltzes came to the trial court to enforce their rights under the 

governing docurneilts of the Association and under statute, only to be 

turned away because they did not stand their ground earlier. The trial 

court penalized the Waltzes for doing everything that was asked of them 

and did not hold the Association and its Board responsible lor their neglect 

of duties owed to the Waltzes. 



V. ARGUMENT 

A. Standard of review. 

The standard of review for a trial court's findings of fact and 

conclusions of law is generally a two-step process: 

First, we must determine if the trial court's findings of fact 
were supported by substa~itial evidence in the record. If so, 
we must next decide whetlier those findings of fact support 
the trial cowrt's conclusions of law. 

Landnzark Developnzent, Inc. v. City of Roy, 138 Wn.2d 561, 573, 980 

P.2d 1234 (1999). Any co~iclusions of law are reviewed de novo; wlietlier 

designated as a conclusio~l of law or a finding of fact. Sunnyside Valley 

Irrigalion Dist. v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003); 

Willener v. Sweeling, 107 Wn.2d 388, 394, 730 P.2d 45 (1986). Where 

there are mixed questions of fact and law, the review is under an error of 

law standard, giving deference only to the findings of fidct. S'tute ex rel. 

Evergreen Freedom Foundulion v. Washington. Educalion Association, 

111 Wn. App. 586, 596, 49 P.3d 894 (2002). Furthennore, "if a 

determination is made by a process of legal reasoning from, or of 

i~iterpretation of the legal significance of, the evide~itiary facts, it is a 

conclusion of law." Moulden di Sons. Inc, v. Osaka Landscaping & 

Nursery, Inc., 21 Wii. App. 194, 197 n.5, 584 P.2d 968 (1978). 



In matters of discretion, the standard of review is the abuse of 

discretion, which is "whether discretion is exercised on untenable grounds 

or for unteitable reasons, considerillg the purposes of the trial court's 

discretion." Coggle v. Snow, 56 Wn. App. 499, 507, 784 P.2d 554 (1990). 

Finally, when the burden of proof rises to clear, cogent and 

convincing evidence (such as for equitable estoppel), the standard of 

review shifts from "substantial evidence" to whether when the ultimate 

fact at issue is "highly probable." In re Welfare qf'L.N. B.-L.,  157 Wn. 

App. 215,243,237 P.2d 944 (2010). 

B. The trial court erred by failing to enforce the governing 
documents of the Association. 

There are two fundamental legal principles governing the 

relationship between homeowner's associations and their members: 

(1) An association is bound to follow the express terms of its 

CC&Rs, and the Cailure to do so precludes enforcement of the CC&Rs 

(Mariners Cove Beach Club, Inc. v. Kairez, 93 Wn. App. 886, 890-91, 970 

P.2d 825 (1 999)); and 

(2) An association is bound to comply with its governing 

docun~ents (such as bylaws and CC&Rs) and state law, and the hilure to 

do so renders any action by the association or its committees invalid 



(Harfsfene Pointe Maintenance Ass'n v. Diehl, 95 Wn. App. 339, 345, 979 

P.2d 854 (1999)). 

Instead of following these governing principles, the trial court 

appeared to give deference to the actions of Mr. Firestone and the Board 

beca~lse they may not have fully understood the legal obligations imposed 

upon them by the Association's Bylaws and CC&Rs. This deference 

resulted in the trial court failing to enforce the terms of the Bylaws and 

CC&Rs. 

1. The Committee's failure to act on the Waltzes' i~lans of 
July 29'" and August 2nd allows the Waltzes to build the 
garage according to those plans. 

In Mariners Cove Beach Club, Inc. v. Knirez, supra, property 

owners of waterfront properly subject to restrictive covenants built a dock 

without written approval by the architectural control cointnittee of 

Mariners Cove Beach Club, lnc. ("Club"). Mariners Cove, 93 Wn. App 

at 888. Covenant 8 required the committee to approve or disapprove plans 

within ten days, but in any event, the committee had to file suit to enjoin 

the construction before its completion. Id. at 891. The Club did not bring 

suit to enjoin the construction until three months after the owners 

completed the dock. Id. The Court of Appeal held, .'Because the time 

limitation on the Club's right to sue is unambiguous, there is no need to 

look further to discern the intent of the drafters. . . . Covenant 8 precludes 

3 3 



the Club from bringing action based on the architectural control 

committee's disapproval ofthe dock." Id. 

In this case, Article 9.1 of the CC&Rs expressly states that the 

Architectural Colllmittee must take action to approve or disapprove a plan 

submitted by a resident within thirty days. If the Committee fails to take 

action, "approval will not be required and this Article will be deemed to 

have been fully complied witl~." (Ex. P-02) 

The undisputed evidence at trial was that the Conl~nittee did not 

take any action to approve or disapprove the Waltzes' plans of July 29"' or 

the plans of August 20d. Therefore; under t l ~ e  express terns of the 

CC&Rs, the July 291h plans and the August 2" plans did not require 

approval and the Waltzes should have been deemed to have complied with 

Article 9.1 of the CC&Rs. Consequently, the Waltzes should have been 

allowed to construct their garage addition according to those plans. The 

trial court erred when it refused to declare that the Waltzes were deemed 

to have co~npiied with Article 9.1 of the CC&RS.' 

The trial court dismissed the July 29'" and August 2" plans because the Waltzes 
unwillingly submitted another set of plans on August 4th. Flowever, the August 4"' plans 
were submitted under duress and under protest, and were only submitted because the 
Waltzes had been told, incorrectly, that the Co~nmittee had voted to disapprove the earlier 
plans. Therefore, the Waltzes could not have knowingly and intentionally waived their 
rights as to the July 29"' and August 2""lans. Fulle v .  Boulevard Excavating, Inc.; 20 
Wn. App. 741, 744, 582 P.2d 566 (1978) ("Waiver requires an element of Itnowledge and 
intent."). Furtl~ermore, because Mr. Firestone's invalid actions preceded the sublnissioll 
of the August 4Ih plans, any action relative to those plans was also invalid. Hcrrtstene, 95 
Wn. App. at345. 
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2. The actions of Kirlc Firestone and the Board in violation of 
the Bylaws. the CC&Rs, and aplslicable law rendered all 
Association actions relating to the Waltz garage addition 
invalid. 

In Hartstene Pointe Maintenance Ass'n v. Diehl, supra, a 

horneowier's association sued a homeowner who cut down trees, alleging 

that tlie homeowner acted without approval of the association's 

architectural committee. Hartstene, 95 Wn. App. at 341. In that case, tlie 

enforcement of the CC&Rs was given to a11 architect~lral control 

committee appointed by the association's board of directors. Id. The 

hoineowner submitted an application to the committee to remove trees 

from his property. Id. The committee gave conditional approval to cut 

trees, limiting the homeowner's ability to remove a padicular tree of a 

certain size. Id. The homeowier removed the tree anyway, and the 

association subsequently issued fines against tlie homeowner and sued to 

enforce the fines and other penalties. Id. at 341-42. 

On appeal, the homeowner argued that tlie committee's actions 

were invalid because the committee was not properly constituted under the 

governing documents of the association. Id. at 342. The express language 

of the CC&Rs limited the architectural committee to three members, but 

the association decided to appoint five nseinbers to the committee. Id. at 

343. The Court of Appeals held that allowing the association to deviate 



froin the CC&Rs by appointing five members would render the CC&Rs 

meaningless. Id. The Court of Appeals also explained the consequence of 

the association's failure lo comply with its governing documents: 

. . . Diehl does not challenge the corporate authority to 
regulate lot development in Hartstene, bul only the manner 
of executing such authority, i.e., by an irregularly 
constituted committee. Thus, the doctrine of ultra vires 
does not apply to Diehl's claim. And because the ACC was 
improperly composed under both the Washington st~ztute 
and the HPMAS charter, the ACCS condilional denial of 
Diehl's application was invalid. 

Id. at 345 (emphasis added). 

In this case, the Association and the Board were coilstrained to act 

in accordai~ce wit11 the Bylaws and the CC&Rs. In addition to those 

governing documents, tlle Association and the Board have certain 

statutory obligalioils to the members of the Association. Directors must 

exercise the degree of care and loyalty required of an officer or director of 

any non-profit corporation. RCW 64.38.025(1). This includes a fiduciary 

duty to act in compliance with the law and the governing documents of the 

association and lo deal fairly with the association members. Restatement 

(Third) ofproperty (Servitudes) $ 6.14 (2000); Leppaluoto v. Eggleston, 

57 Wn.2d 393, 402, 357 P.2d 725 (1960). Furthermore, all board 

meetings must be open for observation and minutes must be ltept of all 

actions taken. RCW 64.38.035(4). 



In this case, the evidence demonstrated nunierous instances where 

Mr. Firestone andlor the Board failed to conlpiy with the requirements of 

the governing documents of the Association and with applicable law. Tlie 

evidence established the following violations: 

I .  Tlie Board failed to hold an open meeting on August 5, 

2008. There was no evidence oC any notice ofthe meeting to Associatio~i 

members. Furthermore, while minutes were produced, the minutes 

contain false information about actions of the Architectural Committee 

that did not occur. Therefore, the actions of the Board at the August 5, 

2008 meeting, and the reporting of the actions at the meeting, violated the 

Bylaws (Section 1V) and RCW 64.38.035(4) and were invalid. 

2. Mr. Firestone took the following actions without obtaining 

approval from the Board at a meeting or without obtaining written consent 

of two-thirds or  the majority of the Board: (a) issuance of the Stop Work 

Order; (b) taking over the approval/disapproval process from the 

Architectural Committee in July 2008; and (c) rejecting the August 2. 

2008 plans. Absent evidence of Board approval of such actions, these 

actions violated the Bylaws (Sections VI and VII) and are invalid. 

3. Mr. Firestone appointed William Murray to the position of 

Vice President without any action by the othcr members of the Board. Mr. 



Firestone's unilateral selection of William Murray to serve as Vice 

President violated the Bylaws (Section VIII) and is invalid 

4. The Board did not maintain a record of the various acts 

attributed to the Board in this ~awsu i t .~  As a result, any actions not 

recorded violated the Bylaws (Section X) and are invalid. 

5 .  Mr. Firestone prevented tlie Conl~nittee froin performing 

the functions of Article 9 by declaring votes null and void [or the July 29'" 

plan and by refusing to submit the August 2'ld plan to the Committee. The 

Board acquiesced in this wrongful conduct by acting on the August 41h 

plans dictated by Mr. Firestone, to the exclusion of the July 29'" and 

August 2'ld plans. These actions violated the Bylaws (Section XVII) and 

are invalid 

In excusing these "irregularities" committed by Mr. Firestone and 

the Board, the trial court imposed a lesser duty on the defendants, relying 

on RCW 4.24.264 and RCW 24.06.035(2).'~ However, RCW 4.24.264(1) 

does not apply because the Waltzes are not third-parties seeking to impose 

tort liability against the directors for discretionary acts. The Waltzes are 

members of a corporation who are seeking to enforce: (a) the directors' 

The only written records of any Board action were the minutes of the August 5, 2008 
meeting. (Ex. P-34; Ex. P-35) 
'' The trial court described these lesser standards of conduct as: (a) "ki~owing bad faith;" 
(b) "intentional misconduct;" (c) "knowing violation of the law;" (d) "receipt of an 
improper benetit;" and (e) "grossly negligent decision making." (Conclusion #5 ,  CP at 
849) 
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duties to comply with the corporation's governing documents; and (b) the 

directors' fiduciary duties to the members of the corporation. Under this 

same statutory section, the directors are not absolved from liability for 

these express duties to the corporation and its members: 

(2) Nothing in this section shall limit or modify in any 
manner the duties or liabilities of a director or officer of a 
corporatioil to the corporatioil or to the corporation's 
members. 

RCW 4.24.264(2). 

Similarly, RCW 24.06.035(2) does not apply to this case because it 

relates to specialized types of non-profit corporations known as either a 

"rn~rtual corporation" or a "miscellaneous corporation" organized under 

RCW Chapter 24.06. See RCW 24.06.010(1) (limiting application to 

corporations organized under RCW Chapter 24.06); I<CW 24.06.005(1) 

(defining "co~yoration" as mutual corporation or miscella~~eous 

corporation). In this case, the Associatioil is organized under a separatc 

chapter, RCW Chapter 24.03. (Ex. P-01, p. 1, opening paragraph) 

More importantly, there is a more specific statute which identifies 

the duties of directors for homeowners' associations. RCW 64.38.025 

specifically relates to officers and directors of homeowners' associatioils 

and requires that officers and directors "shall exercise the degree of care 

and loyalty required of an officer or director of a corporation organized 



under chapter 24.03." I<CW 64.38.025(1). The degree of care for a 

director is an "ordinarily prudent person" standard, not a staldard of gross 

negligence or willful misconduct. RCW 24.03.127. In addition, each 

director of a corporatioil has duties to comply with the governing 

documents and to act within the limitations of the governing documents. 

Leppaluoto, 57 Wn.2d at 402 (stating that a corporate officer is liable for 

any act "which he lmows, or ought to know, is unauthorized). Any 

actions by directors which fail to comply with the governing documents 

are invalid. Hartstene, 95 Wn. App. at 345. Furthermore, individual 

directors who violate their duties arc liable to homeowners for their 

unreasonable conduct. Kiss v. Angel, 13 1 Wn.2d 612, 629-30, 934 P.2d 

669 (1997). 

111 the end, the trial court held Mr. Firestone and the rest of the 

Board to low standards of gross negligeilce and knowing bad faith. This 

was error. Mr. Firestone and the Board were obligated to comply with the 

governing documents and applicable laws and to act reasonably and in 

good faith, and their failure to do so rendered all their actions beginning 

July 31, 2008 invalid. The Waltzes were entitled to judgment declaring as 

much. 



C. The trial court's finding that the Board acted 
reasonably and in good faith is not supported by 
substantial evidence. 

In respect to the Board's action in dictating the August 4th plans to 

the exclusion of the preceding plans, the trial court again imposed a lower 

standard than the law requires. The trial court held that the Waltzes had to 

show gross negligence or knowing bad faith. However, when exercising 

architectural control, an association is bound to act in a reasonable and 

good faith manner. Riss, 131 Wn.2d at 629-30. 

In Riss v. Angel, supra, a lot owner in a development sued 

members of the unincorporated association who rejected the owner's plans 

for construction of a building on the owner's lot. Riss, 131 Wn.2d at 615. 

The CC&Rs gave the board of directors of the association the authority to 

deny construction plans, considering the "l~armony with other dwellings." 

Id. at 61 6. When the board met to consider the plans, the president of the 

association and his wife presented pictures of other homes in the 

developnlent to deinonstrate the proposed construction's apparent lack of 

harmony. Id. at 617. Similarly, another board member submitted a letter 

to all owners expressing concerns about the building plan. Id. at 618. In 

both instances, the information "lacked precision, failed to take into 

account either the height restrictions of the covenants or the City of Clyde 

Hill's height restrictions . . . , and were inaccurate and misleading as to the 
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effect of Plaiiitiffs' proposed residence." Id. at 617-18. The associatioi~ 

eventually hired an architect, who imposed six guidelines that were not 

expressly contained in the CC&Rs. Id. at 618. The matter was eventually 

submitted to all homeowners for decision, and the president submitted a 

written letter to all homeowners urging re.jection of the plan. Id. at 619. 

The turnout resulted in a vote against the lot owner. Id. 

The trial court ruled that the CC&Rs were binding on the lot owner 

"but found that the association acted unreasonably in rejecting Plaintiffs' 

plans" Id. Furthermore the trial court ruled that the CC&Rs were 

reasonable as written "but do not permit the homeowners to impose 

restrictions more burdenso~ne than those expressed in the covenants." Id. 

The trial court entered judgment declaring that the lot owners could build 

their proposed home and entered judgment against the other homeowners, 

jointly and severally, for delay damages and for costs and attorney's lees. 

Id. at 620. 

In affirming the trial court's decision, the Washington Supreme 

Court noted that CC&Rs containing "harmony" provisions are 

enforceable. "However, such a standard will not be enforced where it has 

been applied so i~lconsistently as to result in a wide variety of buildings." 

Id. at 625. Furlhermore, the Supreme Court held that consent to 

construction provisions must be "exercised reasonably and in good faith." 
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Id. At the same time, "a consent to constrnctio~l covenant cannot operate 

to place restrictions on a lot which are more burdensome than those 

imposed by the specific coveiiaits." Id. 

The Supreme Couri noted that a decision rejecting a plan for lack 

of harrnony cannot be based on "merely conclusory statements of the 

chairman of the architectural control committee that the proposed 

residence was not harmonious with surrounding structures." Id. at 627. 

The Supreme Court noted other factors which make a rejection 

unreasonable, such as: (a) evidence that a developnlent contained both 

traditional and nontraditional homes; (b) lack of evidence that the 

proposed construction would have a detrimental effect 011 the 

neighborhood; and (c) lack of evidence that the proposed construction 

would negatively affect property values. Id. at 627-28. In the end, the 

Supreme Court affirmed the decision that the association acted 

unreasonably and arbitrarily in rejecting the proposed plan. Id. at 629-30. 

In this case; the main argument advanced by the Association and 

the Board at trial was that the Waltzes' plans were unacceptable because 

the peak height of the garage addition was not lower than the peak height 

of the existing home. However, there is no specific height restriction in 

the CC&Rs. As such, the rejection of the Waltzes' plan on this basis is 

unreasonable. 
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To get around this problem, the defendants' second argument was 

that the Waltzes' plans were unacceptable because the structure was not 

harmonious with the rest of the neighborhood. As was the case in Rrrr, 

this argument is purely conclusory. In fact, evidence of the appearance of 

other homes in the develop~nent clearly demonstrated a complete lack of 

hanliony between various homes. (Ex. P-79) Furthe~more, there was no 

evidence presented that the Waltzes' proposed construction would have a 

detrimental effect on the neighborhood. There was no evidence presented 

that the proposed construction would drive down property values in the 

development. 

The fact most damaging to the defendants' case is that the August 

4"' plms mandated by Kirk Firestone did not significantly change the 

outward appearance of the garage addition. The August 4t" plan lowered 

the peak of the addition by a mere 1 ' 7". While this requ~relnent did not 

change the outward appearance of the structure, it dramatically affected 

the ability of the Waltzes to use thc bollus room as living space. It took 

away the only point of access between the boilus room a i d  the existing 

house and it deprived the Waltzes of the ability to condition the bonus 

room using the existing HVAC system. 

In the end, the Board acted unreasonably and arbitrarily by forcing 

the Waltzes to drop the peak elevation of' the garage addition by 1' 7". 
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The Board failed to present any evidence about why the difference of 1' 

7" changed the addition lrom being "unharinonious" to "harmonious" with 

the rest of the neighborhood. Thc Board failed to present any evidence 

establishing that the difference of 1' 7" would have a detrimental impact 

on the neighborhood. The Board failed to present any evidence that the 

difference of 1 ' 7" would drive down property values in the neighborhood. 

Consequently, the trial court's finding that the Board acted reasonably and 

in good faith is not supported by substai~tial evidence and sl~ould be 

reversed. 

D. The trial court erred when applying equitable estop~ef 
in the face of Article 10.1 of the CC&Rs. 

The plain language of Article 10.1 preserves the right of residents 

to enforce violations of the CC&Rs, even if the right is not asserted 

immediately. Whell the trial court applied the defense of equitable 

estoppel, it rendered Article 10.1 meaningless. Because courts are to 

enforce the terms of CC&Rs as written, the trial court erred by invoking 

the doctrine of equitable estoppel. See, e g ,  Hollzs v Carwall. Inc , 86 

Wn. App. 10, 13. 945 P.2d 717 (1997) ("Property owners are entitled to 

enforcement of restrictive covenants.") 



E. The trial court's decision to apply e~uitable estollpel is 
not supported by evidence establishing a high 
probability of detrimental reliance. 

The burden to establish equitable estoppel is clear, cogent, and 

convinci~ig evidence. Colonial Imports, Inc, v. Curlton Northwest, Inc., 

121 Wn.2d 726, 735, 853 P.2d 913 (1993). The Association and the 

Board had to present this high level of proof as to three necessary 

elements: (1) an admission, statement, or act inconsistent with the claim 

afterwards asserted; (2) action by the other party on the faith of such 

admission, statement, or act; and (3) injury to such party resulting from 

allowing the first party lo contradict or repudiate such admission, 

statement, or act. McDuniels v. Carlson, 108 Wn.2d at 308. 

At the time of trial, there was no evidence presented to support the 

second element (reasonable reliance) or the third element (injury). In fact, 

the evidence before the trial court was that Mr. Waltz conceded to Mr. 

Firestone's August 4t" plan only after: (a) Mr. Firestone misrepresented 

that the Committee bad disapproved the August 2'ld plan; and (b) Mr. 

Firestone threatened to tear down the garage addition. Furthermore, when 

Mr. Waltz signed off on the plan, he notified Mr. Firestone that he was 

doing so under protest. Finally, there is no evidence that Mr. Firestone or 

the Board expected or intended that the Waltzes were waiving, releasing, 

or compromising their rights in any way when signing off on the plans 
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dictated by Mr. Firestone. Absent such evidence, trial court's applicatioli 

of equitable estoppel is not supported by evidence of a high probability 

establishing the necessary elements and should be reversed. 

F. The trial court abused its discretion when declining to 
award the Waltzes their costs, including attorney's fees. 

A prevailing party is entitled to certain costs as part of any 

judgment. RCW 4.84.010. This is true even when the claim includes 

declaratory relief. RCW 7.24.100 ("In any proceeding under this chapter, 

the court may make such award of costs as may seem equitable and just.") 

In addition to costs, a court also has the discretion to award attorneys' fees 

to t l~e  prevailing party in a dispute between a hovneowner and an 

association: 

Any violatio~i of the provisions of this chapter entitles an 
aggrieved party to any remedy provided by law or in 
equity. The court, in an appropriate case, muy award 
reasonable attorneys ',fees lo [he prevailing parly. 

RCW 64.38.050 (emphasis added). 

In this case, the Waltzes established violations oC RCW 

64.38.025(1) (duty of care) and RCW 64.38.035(4) (open Board meetings 

and keeping of minutes of all actions taken). As a result, the trial court 

had the discretion to award the Waltzes their costs and fees incurred to 

enforce their rights. The trial court did not properly exercise that 



discretion because it erred when concluding that the Waltzes did not 

establish their claims for declaratory judg~nent and damages. 

6. The trial court abused its discretion when striking the 
Waltzes' iuw demand. 

The trial court denied the Waltzes their right to a jury trial on the 

basis that the claims asserted by the Waltzes were primarily injunctive 

(i.e., equitable) in nature. The trial court abused its discretion in reaching 

this conclusion. 

Thc Waltzes' Complaint asked for damages as well as a 

declaratory judgment. (CP at 19) Where an action cannot be categorized 

as purely legal or purely equitable in nature, the trial court must determine 

whether it is primarily legal or equitable in nature. Auburn Mech, inc v 

Lj>dig Const, Inc , 89 Wn. App. 893, 898, 951 P.2d 31 1 (1998). Any 

doubt s h o ~ ~ l d  be resolved in favor of a jury trial, in deference to the 

co~lstitutional nature of the right. Id. Moreover, great weight should be 

uiven to the constitutional right of trial by jury and if the nature of the D 

action is doubtful, a jury trial should be allowed. Brown v Safeway 

Stores, Inc , 94 Wn.2d 359, 368, 617 P.2d 704 (1980). 

The trial court improperly characterized the Waltzes' claim as 

primarily injunctive (equitable) in nature. The Waltzes sought a 

declaration that: (a) the Waltzes were entitled to construct the new 



addition consistent with the revised plan approved by a majority of the 

Architectural Committee or as approved by lack of action by tile 

Architectural Committee; (b) the Architectural Committee's failure to act 

on the revised plans as submitted constituted approval of those revised 

plans u11der the CC&Rs; and jc) the actions of the Board to impose new 

architectural guidelines and to override the authority of the Architectural 

Committee were invalid. (CP at 19) The prayer for relief did not ask the 

trial court to command or prevent any action. See Black's Law Dictionary 

(9th ed. 2009) (defining "injunction" as "[a] court order comnlanding or 

preventing an action"). Furthermore, the Waltzes sought monetary 

damages in addition to the declaratory judgment. As a result, "The jury is 

given the constitutional role to determine questions of fact, and the amount 

of damages is a question of fact." Bunch v King Cnly Depl of Youth 

Servs, 155 Wn.2d 165, 179, 116 P 3d 381 (2005). 

Because the Waltzes' claims are not primarily equitable, they were 

entitled to a jury with regard to the issues in the case. It was an abuse of 

discretion to strike the Waltzes' jury demand. 

H. Motion for costs, including attorney's fees. 

Pursuant to RAP 18.1, the Waltzes request that the Court of 

Appeals award the Waltzes their costs on appeal, including attorney's Cees 



The bases for award of costs, including attori~ey's fees, are the statutory 

grounds set foith above in Section V, Subsection F 

VI. CONCLUSION 

Based 011 the foregoing, the Waltzes request that the trial court's 

decision be reversed and that judgment be entered in favor o r  the Waltzes 

on their claims for declaratory judgment and breach of fiduciary duty." 

111 the alternative, the Waltzes req~kest that the mattcr be remanded 

to the trial coiiri for a jury trial, with instnictions on the law consistent 

with the errors of law assigned above. 

Spokane, WA k9201 
(509)747-5250 .'" - 

jol~n@~uinlaw.com 

Attorney far Appellants 

" The specific relief sought by the Waltzes was set forth in its written Closing Argument. 
(CP at 728-29) 
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