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I.  COUNTER-STATEMENT OF FACTS 

Pursuant to a plea bargain, John Anthony Castro pleaded 

guilty in 2008 to conspiracy to deliver a controlled substance with a 

deadly weapon enhancement.  (Ex. A, Statement of Defendant on 

Plea of Guilty).  The original charge was delivery of a controlled 

substance.  (Ex. B, Information).  The information was amended to 

charge conspiracy to deliver a controlled substance with a deadly 

weapon enhancement.  (Ex. C, Amended Information).  The State 

seems to suggest the court or a jury made a “finding” the defendant 

was armed with a deadly weapon during the commission of the 

offense, so the 2008 conviction did not really have a deadly 

weapon enhancement at all.  (Brief of Resp. at 25).  Not only is that 

contention unsupported by the record, but it is a distinction without 

a difference. 

The statement of defendant on plea of guilty recited the 

prosecuting attorney would make the following recommendation to 

the judge: 

0 months followed by 6 month deadly weapon 
enhancement with credit for time already served, 
. . .  (Ex. A at 3). 

 
The plea bargain contemplated and reflected a deadly weapon 

enhancement on an unranked offense, conspiracy to deliver a 
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controlled substance.  Mr. Castro initialed that he understood the 

offense to which he was pleading guilty included a deadly weapon 

enhancement.  (Id. at 6).  Following the recommendation, the court 

sentenced Mr. Castro to 6 months confinement on the deadly 

weapon enhancement only.  (Ex. D, Judgment and Sentence, at 8). 

I.  ARGUMENT   

 Mr. Castro’s challenge to the second strike, accomplished by 

improperly adding a deadly weapon enhancement to an unranked 

offense, must prevail because State v. Soto, 177 Wn. App. 706, 

714, 309 P.3d 596 (2013), is directly on point and supports his 

position. 

Soto involved a bench trial where the court found the 

defendant guilty of first degree animal cruelty and first degree 

unlawful possession of a firearm.  The court also found that in 

committing the animal cruelty offense, the defendant was armed 

with a firearm.  It imposed an 18-month firearm enhancement 

running consecutive to concurrent sentences of 12 months for  

animal cruelty and 48 months for unlawful firearm possession.  177 

Wn. App. at 709.  On appeal, he challenged, as pertinent here, the 

trial court’s authority to impose a firearm enhancement on a 

conviction for the unranked crime of animal cruelty.  Id. 
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 The opinion explained: 

 “Unranked offense” is the term commonly applied to 
offenses that have not been assigned a seriousness  
level and whose standard sentencing range cannot be  
determined on the Table 1 sentencing grid or drug  
offense sentencing grid.  177 Wn. App. at 711. 

 
 The firearm enhancement in RCW 9.94A.533(3) added time 

to the standard sentence range for “any felony defined under any 

law as a . . . felony.”  After engaging in a statutory construction 

analysis, the court determined: 

 Reading all subsections of RCW 9.94A.533 in the  
context of the statute, we conclude that the statute 
does not apply to unranked offenses. . . 
 
Because we conclude that RCW 9.94A.533(3) does 
not apply to unranked offenses, the trial court’s 18- 
month increase of Mr. Soto’s sentence imposed for 
the animal cruelty conviction was unauthorized and 
void. 
 
We reverse the firearm enhancement and remand to 
the trial court to strike the enhancement from Mr. 
Soto’s judgment and sentence.  177 Wn. App. at 714, 
716. 

 
Likewise here, it is undisputed conspiracy to deliver a 

controlled substance is an unranked offense.  State v. Mendoza, 63 

Wn. App. 373, 378, 819 P.3d 387 (1991).  Under Soto, the court 

cannot impose a deadly weapon enhancement on this unranked 

offense.  177 Wn. App. at 716.  Mr. Castro pleaded guilty to a 
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nonexistent crime.  Not only is the resulting sentence without 

authority of law, but so is the underlying enhancement.  In re Pers. 

Restraint of Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004).    

And it makes no difference that the defendant pleaded guilty.  In re 

Pers. Restraint of Thompson, 141 Wn.2d 712, 723, 10 P.3d 380 

(2000).  The enhancement must be stricken as it is unauthorized 

and void.  Soto, 177 Wn. App. at 716. 

The State apparently argues RCW 9.94A.030(33)(t), defining 

a “most serious offense” for persistent offender purposes, supports 

use of the conspiracy with a deadly weapon enhancement as a 

strike because it includes “[a]ny other felony with a deadly weapon 

verdict under RCW 9.94A.825.”  But there was neither a deadly 

weapon verdict for the 2008 conspiracy conviction nor a finding of 

fact by the trial court whether the accused was armed with a deadly 

weapon at the time of commission of the crime as required by RCW 

9.94A.825.  This was a plea, pure and simple.  Interestingly 

enough, in his recitation of the State’s evidence that would have 

been presented at trial, the deputy prosecutor made no mention of 

Mr. Castro being armed with a deadly weapon.  (Ex. E, 2/15/08 

Plea and Sentence Hearing, at 9-10). 
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Mr. Castro pleaded guilty to a deadly weapon enhancement 

that was void since it did not apply to conspiracy to deliver a 

controlled substance, an unranked offense.  As in Soto, the 

enhancement must be stricken.  This leaves a conviction only for 

conspiracy, which is not a most serious offense.  RCW 9.94A.030.    

There is no second strike.  Mr. Castro was unlawfully sentenced to 

life without the possibility of parole as a persistent offender as he 

only had one strike.  State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d 

678 (2008); Soto, 177 Wn. App at 716.  This case must be 

remanded for resentencing. 

With respect to the other responses by the State, Mr. Castro 

rests on his brief. 

III.  CONCLUSION 

 Mr. Castro respectfully asks this court (1) to reverse his 

convictions and remand for new trial or (2) to remand for 

resentencing within the standard range as the 2008 conspiracy 

conviction is not a second strike and his sentence of life without the 

possibility of parole is unlawful and void.   
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