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IT.  ARGUMENT

A, The Daepartment Acted In Bad Faith When It Withhald
Mr. Adams' Criminel Records

The Depsriment asserts thet the Court's holding in
Francis doss not supoort 8 finding of bed faith in thisz

coss, Fronois v, Weshinoton Stats Den't of Coprectinng, 178

Wn. App. 42, 313 P34 457 (2013), Spacifically, tha
Depertment arguss that it had sought guidemcs from the WSP
and FEI and continued to seek clerificsetion "throughout the
procass” to snsure thet it was withholding crininal records
proparly. fop's Reply Hr., 1. Howsver, 81l of the
Departmant's inguiriss wers initiated after Mr, Adems filsd
his PRA suit. The Dspartmant is asasking this Court to
consider its discovery afforte as iF they were in response
ta Ademe' record reguest. This is s substentisl distirction
batusen the instent casz ard the facts and decision of

Francis, The oourt's holding im Francis doss not suppord
SRR T Ll 2

the Department fallsd to provide any svidence
showing thaet it hed been in continuous discussions with the

FBI and USP resparding criminel records disseminetion in

resoonss to Adams’ reguest or et any time orior to %
Mr. Adame filed suit (Filed Detober 31, 2011). Referring 4o
the very record cited by the Depsriment, the Declaretion of

¥

Candis Dibhle resds:



Due to the imolicetions ralessd as 8 resyld of the
18, 2011 order {Chﬂﬁw DOC, Spokans
uﬁ%y Supsrinr Dourt No. =220 W 220 ﬁT‘ T smought
mlW%&?ﬁﬁ%%iﬁm grd boosn discussiong with
eshington State Petrol (F :
Invastigations (FBI) rﬁa%v%%mg the dises
tha "rap shests,

CP 128 (brackets sdded),

don sl reference $o the

izl court, tha Depariment did not

binm from the WSP or FBI regerding

el andd et atatutes and

reoulations sonlisd tn the ACCESS criminsl history

suit. Thus, tha Dsperts

afforts should be conelidersd in the mame memner as an

sgeEncy responding to s records request

the findings of Francis, is fellacious
Smeond, the Dspertment ressserts thet so long an its
baeis for withholding records is not "farfetched,! there is

no bad faith, App's Reoly Br. 1-2 (whe

gin the Depsrt

raliss on the appellate court's loosely

4‘.‘.

-applisd adjsctive
"Farfatched'), The Dapsrtment's position thet it wss acting
‘rassonably in withholding Mr. Adems' crimimel records is
lzgally indefensible; no statute or suthority supports its

argument, URP 6/14/2013, L4-5,

The term 'farfetched! is ot 8 formally defined or

-}



authoritetive lagsel stenderd for determining agency corgluct
in a PRA--or sny other--cass, The term 'farfetched' is
definsd osnerelly as "not gesily or naturally deduced or

introduced." Merrism-Ushster's Dictionary, 260. The

appliceble statute, ROW 10.97.050, imtsrpreted harmoniously
with other reletive stetutes of the PRA, rvanders Mr. Adems'
criminel records dizclossbls, without quesstion,
Accardingly, bassd on the svidence submittsd by the
Departmernt, the trisl court determined thet its criminel
racord withholding policies do not correlete or coincide
with sny provision of tha PRA, CP 29-33,

At the psrelty hearing the lowsr court found that the
Dapartment was eimply ralyving upon the opinion of an

unidertifisd individusl in snothsr agency. VRP 6/14/2013,

5. Such defenss dogs not neturselly or sesily adbw
many statutes, regulstions or codes requiring oriminel
record disclosure, Sss WAC 137-08-105(2), RCW 10.97.050,
RCW 10,97.080, ROW 42,56,070(1), WAD 44-14-06002(1); WAC
G4-P0=270; WAC LL6-20-070, -080(1); 28 CFR § 513.11(s8)(2),
aub, sec, (i); 28 CFR 20,34 (Appendix to Part 20), The
trisl court found the seme. VRP 6/14/2013, 4-5,

Thae Departmant ssserts next that "Mr, Adems ignorss
the timeline which trigosrsd the Depsriment's need fn ssek

clavificstion of criminel record disssmiretion from the WEP



and FEI." App's Reply. Br., 2. The Dapsriment's statement
infers thet its unlaswful withholdimg policiss ware somehow
in complisnce with the PRA until = judicis] decision
determinad otherwiss, ss in the instant cess whare the
Chester court found the Dapartment's withholding practices
unlawful, To rule in the Depsrtment's fevor, this Court
would have to find that an sgency's illegal withholding
nolicize sre permissible sbeent 2 judicisl ruling %o the
contrery,. Howsver such holding would not reflect tha plein
langusge of the statute, nor the legislator's imtent to
hold sgencies acoourteble for vislsting provisions of both
the Public Rzcords Act and the Criminal Racords Privecy
fot. The provisions of thess Acts gre binding on sgencins

gt tha times of th

- gnzctment, and not necsssarily when an

ageancy has been found o have violsted them by 2 court
ruling. Accordingly, Mr, Adsms contends thst the Department
should heve sought clarificetion from WSP and the FBI long
befors Mr. Adems filed his PRA complaint., Thersfors, this

Court should find that the Dapartment's timeline ergument

i moritless and frivoloue,

The Depsriment s seaerts that Mr. Adams' arcumsnt
that the Department acted in bad faith bassd on the court's
contempt ruling in Chester is wrong, App's Reply Br,, 3,

TR R R R =

Although the finel decision of ths Chester court was 2
SRR RS
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contempt ordar for the Depaviment's susteined refussl to
discloze Chestar's medical records, Mr. Adams does not, nor

tdid the lowsr court, substantially rely on ths

court's contempt ruling es grounds for findino that the
Department sctad inm bad feith in the ingtent cses, The
thaﬁ@g}amuxt'@ finding of the Depsriment's bad faith for
sustained withholding of medicel racorde is not of
relevence in this cass, Hers, tha relsvant iseus of law is
whather the leowsr court's relisnce on the Chester court's
order to disclose criminal records to inmete subjscts ig an
sbuse nf discretion, Br. of Resp't, 14, 15-22,
Specifically, the lowsr court found that the
Dapartment violated the Chester court's "Mamorsndum Opinion
And Order..." snd ite "Ordaer Dervisg Reconsiderstion' when

the Department withheld Me, Adems' criminel repords, OF 20-

33; CP 57-68; sas OP 345 (razcords log showing that the
Dapartmant did not disclose Mr, Adems' criminsl rscords
until ter morths after the Chester court's ruling, filad
10/28/2011); sma alsn lowst court's opinion, VRP 6/14/2013
LeB; and Br. of Resp't, 20. Given the plentiful caselsu
precedent which allows trisl courts to consider othar
Judgesments where the lsw end foacts sre similer 40 n coss
bafore 4%, the Department failled to orovide g showing thet

tha trisl court sbused its discretion in considering the



Cheeter court's rulings. Accordingly, this Court should

Find that the lowsr court did not sbuse its discrstinn in

considering the criminal racord rulings of tha court in

The Depsritment comtonds next thet it hss nover tsken
to the position thet the ACCESS user sgresmant provides
axepmptions to irmete reguestors of ACCESS records and thet
ite imtersst "has, snd comtirues to remein, its ability tn

am ACCESS to obtain criminel history information...” App's
Reply Br., 5. By ite own sdmission, the Despartment's
nrimary intersst wes not in complying with tha PRA, or any
part tharsof, but to uphold the unfounded sd hoe record
withhnlding policy betwssn it, the WSP and FBI. The
Departmant's srgument reaffirme the lowsr ocourd's finding
that the Depertmant wes "simply relving upon the opinion of
gomeons in snother sgercy." VRP 6/14/2013, 5. Even ap, ths
Depertment failed to demonstrate thet by violsting the

opinion of

i

omeane in snother agenny thet it would
jeopardize its futurs sbility to use ACCESS. Thersfors,
this Court eshould affirm the trisl court's ruling thet tha
Departmant vinletsd the Act in disregard 4o sny provision
thersundar,

The Departmert had ssversl options svailable to 4% o

avold both Chester's snd Mr, Adams' lswsuits, For instancs,

("



it could heve filesd 8 daclerstory sction or injunction
(reverss PRA sction). VRP 5, Inetmad, the Department
repeatadly chose to withhold the criminsl rscords, for
untenable lsgel grourdds. The Department wes not privileged
to do thet. Id.

The Dapertmeant's drametically claimed "precerious
positian' was self-inflicted. First, no other sgency is
sooounteble for the Depsrtment's illsgel withholdinmgs nr
relisnce on apinions of unldentifisd sgents. Second, the
Dapsrtmant's contention is not 2 looel defenss under the
PRA, Third, contrary to its assertion, RCW 42.56,070(1)
doss nnt prohiblt subiscts of any kind from viswing their
o criminel records. The Depesrtment's relisnce on this
citation is frivelous send meritless, URP 4, Tharefors, this
Court should uphold the lowsr court's ruling thet the
Dapartmant ected in bed faith wham 1t withheld Adams!
criminal racords,

The Department srguss next that Mr, Adams wae not

>

interssted in viswing his criminel recorde ntherwise he

E

would heve done so et bis edijunct fils revisw schedulad by
the Department on August 23, 2013, Rpp's Reply Br., 7. The
Department's opinion is improper srd irvcelovent, This PRA

ault wes sctive at the time of the adjunct review. Mo,



officisls until afier the lowsr court had providad its

ruling on the subjsct mattar, This is not grounds to deny
Adams any judicisl relief sveileble 4o him undsr the PRA,
nor s it grounds f0 orovide the Deperitment relief from the
trizl court's per diem judgment, CP 29-33,

Moreover, the Depsritment failad to provide sny
evidence, and there is noneg, which would support its
srgument that Mr, Adems waes sseking io gein soms tecticsl
lzmgel adventazgs for increasssd psnalties by declining o
interact with poseibls disgruntlsd record officisls umtil
aftar the # hed been ruled upon, Further, the Department
was atill withholding criminel reeords 2t thet adjunct
ravisw: sleven pagas of Ademe' NCIC out-of-ststs srpast
racords, OP 345, Theass records wars discloseble, 0P 289-33;
Br, of Resp't, 22, 26-27. Thus, the Department's ssssriion
that Mr, Adems sought "windfall? paraltiss by declining
review of his records is sntirely sosculstive, factuslly
ursupported, end frivolous, For thase ressons the
Depzrtmant's "windfall? aroument feils.

Next, the Department rassserts thet ROW 10.97.080 did
not place the Depertmant on motice that 31 wes acting in

bad faith in violating the statuta. App's Reply Br., 7-8.

It is well-satabliched thet stetutes sve 4o bhe interpratsd

under plein lengusge. RCOW 10,87.080 is not smbiguous, nor



did the Department claim ambiguity of this statute.
Furthsr, and morg importantly, Mr. Adams is not
required to show how RCW 10.97.080 pleced the Department on
notice thet it wes unlswfully withholding criminal records,

Caselsw precsdent and the ststutse orsscribs thet any
statutory burden regarding the disssmination of racords
lips on the agsncy withholding the records, Br, of Resp't
14, Theraefors, the Depsrtmant's defense thet RCW 10,97.080
did not put it on notice thet 1t wes unlswfully withholding
ocriminal recovde is frivolous snd meritlsss, Ses CP 205~

306,

Be The Department Besrs The Burden OF Establishing That
It Did Not Act In Bad Faith

The Department contends that the trisl courd rulings
are "davoid of any ruling reguiring Ademe [tn] bear the
burden of showing bed feith by ths Depsriment.! App's Reply
Br., 6, And ss such thars is no ruling for this Court 4o
revaras, Id. Tha Dspariment's assertion is false,

On November 14, 203, the Depertmont filad i4s
Statemant of Arvengsments for the trenscription of the
lowsr court's 12/21/2012 Show-Ceuss hesring. On psos four,

lire 17 of ths trenscrints the court stetad, "Mr. Adems, =8

VoL 5re hebly suware, you sre not sntitled to penaltiss
unless you can establish the bad faith of the Dapartment of

e



Correctione.” Id. (amphasis added). Though not

o

im its Findings of Fact and Conclusipns of Lew Order, the

lower court spplisd its orsel ruling stenderd onto Mr. Adoms

throughout the court's procesdings. And since oral rulings
zrg subject ¥n revisw in sppellets procsedings, this Court

should meke & determinetinn of the bad Feilth burden the

lower court instituted sgeinst Mr. Adems, =& a metter of

e

aw, The lower court's ruling reguiring Mr. Adems fo
atablish bad faith is not suppprisd by ROW 42,56,550(1),

nor ROW 42.56.565,. Tharafors, Mr., Adsms asks this Court %o

raverss the lowsr court's orsl puling.

Ce The Trisl Court Did Not Provide A Dstesrmination Of

Peanlties Based On The Size Or Budget OF The

Department

The lowsy court odid nod consider the aize or

penalties, CP 29-33; VRP 6/14/2013 2-10; Br. of Reap't, 34~
38, The Department corresotly concedee thet Mp, Adems pelssd

this issus befors ths lower court, howsver it feils to

mertion thet the court never provided s toneble penalty
ruling besed on the Department's size or oporationzl
burlget, Ses VRP 2-10; CP 495-86; CP 5LZ2-545,

Suparior courts ars reouirsd fo provide rulings thet

raflect 511 of ths relsvent Feotors and sub-Tactnrs zet

. [\ e



forth in Yousoufisn v, Office of Ron Siws, 168 Un,2d 444,

LET7-68, 225 P, 3d 735 (2010). Contrecy %o the Department's

ausartion, ths lowsr court fallsd tn orovide o ruling on
% » b

fas

the size or budget of the DOC, se required hy Yousoufien.

2d., 168 Wn.2d 467-68. There is no tenabls finel ruling

from which this court cen properly review. Such ruling is
reouivad in PRA sotions. S5ee Br, of Rsep't, 35-38, Tha
approprists remedy for scquiring s missing mendatory ruling
from a trisl court is remend to thet court for further

proceadings. Id.

D. The Trisl Court Did Not Provide A Detsrmination Of
Penalties Bassd On The Department's Inadequasts And
Unlawful Record Exemption Log
The Depsrtmen® alen contsnds that the lowsr couet oid

considsr the Department's sxemption log in its

teternination of peneltise. App's Reply Br,, 10-11. This
contention is falss, The court record is sebsent any
gpecific snelysis ragerding the Deperiment's records
sxamption log, nor did the courd provide asny inetruction to
the Departmant to modify its log. Sss VRP 3-10. The

Department's exemption log does not provide s nexus

ravration between the records withheld asnd the s

suthority prohibiting disclosurs, Sss CP 156, 159, 343, &
245 (recorvd sxemption logs); Ses slso Br. of Resp't, 38-

k1.



The ruling of Zink v, City of Mese holds thet lower

courts sre reouived to revisw exemptinn log issuss,
ragerdless of whather the sxemption log wss stetutorily
sufficiant or not. Id. 162 Wn. App, 688, 256 P.3d 384, 337-
L (2011); Br. of Resp't, 40, The approprists remedy for
scquiring this missing mendstory ruling is remend to the

trisl court for further procsadings. Saroent v, Sasttls

Police Dap't,  Wn.2d __, 314 P.3d 1093, 1102 (2013);

Br, of Resp't, 38.

Revizswing the penslty procseding me a whnle, ths
lower court's orel rulings were based on the Departmant's
sustained withholdings snd defanses regarding the tarms of
the ACCESS sgresment snd its suthority citations, The court
did not reference the Depertment's axemption log in eny
way, which is » particulser and required analysis in PRA
cases, Br, of Resp't, 38-41, Had thz court providsd =
gpecific instruction or detarmiretion of pereltise on the
Dapertmant's sxemption log, a ruling o the log would have
besn spacifically provided, The Dmpartment naver modifisd
its sxemption logs to be in complisnce with the PRA, which
Mr. Adams demonstreted to the lowsr court. Ses OP 528-530
(racord exemption log of Dave Baeasly). Tharefors, remand

to the lowsr court ls necesssry tn sscartein an examotion

“l
ot

log pemaelty ruling, and 2 corditionsl judogment ordering the

~13"



Department to modify its logs in complisnce with the PRA,
I1I. CONCLUSION
aad on the above, this Court should uphold the

lower court's ruling finding bed falth,

ruling requiring Mr. Adame to astablish bad fail

remand the cass to the lowsr court for de
incrassed psnaltiszs based on the Department's size end
budnat and its legally inadequats asxempiion log,

RESPECTFULLY SUBMITTED this 7 day of July, 2014,

7 % g

J&Mt@ V. ADAMS, ﬁﬁ@ #ﬁ&?ﬁ@ﬁ
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their counsel of record, s trus and corrsct copy of ths
following documents:

Plaintiff's Response to Reply Brief of the Depariment
of Corrsctions,

by United Ststes Meil, postage prepeid, to the following
addrass:
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