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ARGUMENT

The Court of Appeals requested supplemental briefing from Mr.
Lazcano and the State in connection with seven issues raised by Mr.
Lazcano in his Additional Statement of Grounds for Review.

The State fails to address the use of hearsay statements by Travis
Carlon and Jamie Whitney as substantive evidence.

The State fails to address the issue of prosecutorial misconduct.

The State fails to address Undersheriff Rockness’s testimony vio-
lating Mr. Lazcano’s Fifth Amendment right to remain silent.

The State does not address, in connection with Dr. Reynold’s tes-
timony, why no intact bullet was located.

The State does not address, in connection with Dr. Reynold’s tes-
timony, his lack of expertise in ballistics.

The State does not address, in connection with Dr. Reynold’s tes-
timony, why a forensic pathologist’s failure to conduct a complete autopsy
and recover all evidentiary material does not constitute a denial of due

process.



The State, in its response to the introduction of testimony from the
non-testifying co-defendant, relies upon State v. Alvarez, 45 Wn. App.
407, 726 P.2d 43 (1986) and Personal Restraint of Theders, 130 Wn. App.
422,123 P.3d 489 (2005).

The State relies upon the hearsay exception involving statements in
furtherance of a conspiracy. ER 801 (d)(2)(v).

ER 801(d)(2)(v) clearly states that “a statement by a co-conspirator
of a party during the course and in furtherance of the conspiracy,” is not
hearsay.

What the State overlooks is the fact that there is a pre-trial notice
requirement in connection with the use of such statements under ER 801
(A))(v).

The State is not required to give pre-trial no-
tice every time it asserts conspiracy... as the
basis for introducing and out-of-court state-
ment. There is no need for notice here be-
cause the conspiracy underlying admission
of the statements is incidental (not integral)
to the crime charged.
State v. Sanchez-Guillen, 135 Wn. App. 636, 644, 145 P.3d 406 (2006).

Mr. Lazcano contends that the facts and circumstances of his case,

including statements by the non-testifying co-defendant, were not inci-



dental; but were rather an integral part of the claimed conspiracy. See also:
State v. Baruso, 72 Wn. App. 603, 613, 865 P.2d 512 (1993).

Mr. Lazcano otherwise relies upon the argument contained in his
original brief, reply brief and supplemental brief.

DATED this 1st day of November, 2016.
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