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INTRODUCTION

Plaintiff General Construction Company ("GCC") submits this
Second Amended Brief in response to the Brief of Appellant filed herein
by Defendant Public Utility District No. 2 of Grant County ("PUD"), and in
support of GCC’s cross-review.

This action arises out of a competitively bid project (the “Project™)
commenced in 2005 to substantially modify and construct a fish bypass
within Future Unit No. 11 (*“Unit 11”") of the Wanapum Dam on the
Columbia River for the safe and environmentally appropriate passage of
migrating fish. CP 417, 13823. GCC was the lowest responsive and
responsible bidder, was awarded the contract (“Contract”) and served as
General Contractor for the Project. CP 1294-1295. Unit 11 is made up of
three “slots,” A, B and C, which are next to each other when Unit 11 is
viewed from above. CP 18681, 4418, 3072.

Due to significant errors and omissions in the design documents
prepared by PUD and its designers, multiple rounds of late-issued changes
to the design, and undisclosed but known (by PUD) instability of the
existing Dam, the Dam moved in a downstream fashion during
construction. CP 1288-1297 (App. R), 1444-1447 (App. S), 18680-18693
(App. T), 2307-2314. As a result, GCC was forced (at PUD’s direction) to
cardinally alter its construction methods and to perform significant extra
work that far exceeded and materially differed from the scope and nature of
the Project contemplated by the parties’ Contract. /d. PUD was at all

times promptly notified and well aware that the changes would require



extra work and would give rise to additional costs and delays. /d. PUD
directed that all such issues must be dealt with via weekly Project meetings
and direct discussions between PUD and GCC Project personnel (rather
than in formal claim letters, which PUD unequivocally directed GCC not to
send during the earliest stage of the Project). CP 13822-13831. Consistent
with this directive not to follow the formal contractual notice requirements,
several changes and issues were resolved near the end of the Project via a
February 2007 Settlement Agreement and Change Orders 2 and 3, which
provided for the payment to GCC of millions of dollars in extra
compensation and a substantial extension in the Project schedule even
though no formal notice was given for those paid items. CP 13822-13831.
The claims that were "excepted" from and not resolved in the Settlement
Agreement, along with additional items arising later in the Project, were
included in GCC’s Request for Equitable Adjustment (“REA™).! CP 5443-
5444. PUD’s refusal to pay any of the amounts sought in the REA
necessitated this action.

This appeal involves nine orders entered in response to PUD’s
serial motions for partial summary judgment. PUD seeks reversal of the
trial court’s orders denying five of PUD’s motions and motions for

reconsideration thereof. Importantly, rather than seeking dismissal of any

! The REA was a comprehensive document GCC submitted to PUD pre-litigation detailing
the bases for its substantial extra costs and delays, which organized the multitude of
changes, impacts and extra work into approximately 16 categories of issues, each detailed
in narrative form and accompanied by volumes of supporting corroborating documents,
schedules and cost breakdowns. CP 1297, 5443-5444.



particular claim for relief in its entirety, PUD’s motions only sought
dismissal of discrete portions of the breach of contract claim for relief
associated with discrete issues from GCC’s REA, which matters PUD’s
motions characterized as “Claims” (e.g., Claims 1, 2, 10, 11 and 7/16,
which numbers are derived from the REA). CP 31, 171, 349, 4817, 4914,
5994, 13508. PUD has failed to meet its burden of establishing reversible
error and the five Orders subject to its appeal should be affirmed.

On cross-review, GCC seeks reversal of the four Orders entered by
the trial court granting partial summary judgment. Genuine issues of

material fact require the reversal of the four Orders on GCC's cross-review.

ASSIGNMENTS OF ERROR AND ISSUES

L. RESPONSE TO PUD ASSIGNMENTS AND ISSUES
PUD’s Brief fails to comply with RAP 10.3(a)(4), because none of

the Assignments of Error or issues involve a ruling the trial court actually
made. Each of PUD’s eight assignments of error attribute to the trial court
purported “matter of law rulings,” which were never made. Instead, PUD’s
assignments paraphrase (and its Argument section block quotes and cites)
statements contained in several proposed forms of order prepared by
PUD’s counsel in connection with its motion for reconsideration, which
proposed orders were never signed by the trial court Judge or entered
below. PUD’s Brief attempts to manufacture the appearance of legal error
by disingenuously casting as “matter of law ruling[s]” eight statements the

trial court never made or adopted. See PUD Brief at 30, 34, 36-37, 40, 42,



45 and 47. Copies of the five Orders that are actually at issue (those
denying PUD’s motions) are found in the record at CP 9724-9758, 9936-
9982, 9983-10029, 10030-10076, 10077-10123 and 11015-11021, and with
the underlying letter rulings are attached as Appendices D, G, L, J, L-Q.

Similarly, PUD’s Brief identifies six “issues,” which merely pose
questions that attempt to set up the manufactured (and never made) rulings
listed in the Assignments. The identified issues ignore not only the true
nature and bases of GCC’s claims, but also the extensive factual record
supporting each such claim.

Without waiving GCC's objections to PUD's fundamentally flawed
Assignments of Error, the following is an accurate summary of the trial
court’s actual rulings that correspond to the general subjects raised in
PUD's claimed Assignments.

Assignments Nos. 1 - 4 relate to the “notice of claim™ provisions of

the Contract, including (a) whether PUD waived the right, if any, to require
compliance, (b) whether the clauses apply to the few REA issues against
which PUD moved, (c) what the clauses mean and require and in what
circumstances, (d) whether the clauses apply where GCC performed at
PUD’s direction extra work outside the scope of the Contract and (e)
whether the foregoing present questions of fact to be decided by the jury.
The trial court ruled that questions of fact precluded entry of partial
summary judgment for PUD on its motions. The court correctly ruled that
the notice provisions only applied where the subject work was within the

Contract’s original scope, that the issue of whether particular work giving



rise to a claim is extra work outside the scope of the original Contract is a
question of fact, and that there are genuinely disputed facts in the record as
to each of the claims at issue. CP 9724-9758, 9936-9982, 9983-10029,
10030-10076, 10077-10123, 11015-11021 (Apps. D, G, J, L, Q).

Assignment No. 5 contends that sub-components 1 and 3 of the

REA issue which PUD labels as “Claim 2” should have been “dismissed”
because GCC’s witnesses testified that those particular sub-components do
not have their own economic and time impacts, but that the time and
money impacts only directly flowed from sub-component 2. First, even if
those sub-components were “dismissed” (which would be inappropriate
since GCC has not asserted a separate claim for relief based exclusively on
those sub-components), the relief GCC seeks for Claim 2 would be
unaffected. Moreover, evidence regarding all three sub-components
provides a broader picture of the context in which the monetary and
schedule impacts arise. See CP 5303-5304, 5279-5280, 5360.

Assignment No. 6 mischaracterizes the testimony of GCC’s CR

30(b)(6) designee and the nature and basis of “Claim 2” to aid PUD’s
misplaced argument that the subject costs were “within the scope of the
contractor’s original contract obligation,” an argument that is simply
incorrect. As GCC’s CR 30(b)(6) designee (and other witnesses)
confirmed, Claim 2 seeks additional costs GCC incurred in performing
extra PUD-directed work outside the scope of the Contract that was
necessitated by inaccuracies and omissions in the PUD-furnished design

documents. CP 5357-5360, 6827-6828, 8027-8028; see also CP 5392-



5394, 5303-5304.

In Assignment No. 7, PUD mischaracterizes GCC’s “Claim 10” as

being based on a “changed conditions™ theory, which it is not. The “Coffer
Cell Claim” seeks additional compensation and an extension of time for
extra costs and delays that GCC incurred as a result of PUD’s interference
with GCC’s performance of work activities which sequentially had to be
completed before the coffer cell could be removed, including directing
GCC to perform work which PUD admitted was not required by the
Contract Documents, directing GCC’s means and methods of performance,
and imposing upon GCC concrete cure time periods not required in the
Contract Documents. CP 2291-2293, 1253-1254, 8033.

For similar reasons, Assignment 8 lacks merit. Contract Provision
SR-11 is inapplicable to GCC’s actual Coffer Cell Claim, which is not
based on “extreme river conditions.” Id.; CP 2293.

IL. GCC CROSS-ASSIGNMENTS OF ERROR

Cross-Assignment No. 1. Based upon manifest genuine issues of

material fact, the trial court erred in entering the Order of March 5, 2010
Granting PUD’s Motion to “Dismiss” [sic] Selway Paint Claim (CP
15136-15143) and Order of June 24, 2010 Denying GCC’s Motion for
Reconsideration (CP 4606—4607, App. A), including in failing to rule that
PUD waived the formal claim notice requirements of the Contract;

Cross-Assignment No. 2. Based upon manifest genuine issues of

material fact, the trial court erred in entering the Order of January 12, 2012

"



Granting PUD’s Motion for [Partial] Summary Judgment: GCC Superior
Knowledge Claim (CP 16800-16805, App. E);

Cross-Assignment No. 3. Based upon manifest genuine issues of

material fact, the trial court erred in entering the Order of April 13, 2012
Granting PUD’s Motion for [Partial] Summary Judgment: GCC’s Mistake
Claim (CP 17055-17059, App. H); and

Cross-Assignment No. 4. Based upon manifest genuine issues of

material fact, the trial court erred in entering the Order of January 12, 2012
Granting PUD’s Motion for [Partial] Summary Judgment: Writing on
Blackboard as Notice (CP 1679 —16799, App. F).

III.  ISSUES PERTAINING TO CROSS-ASSIGNMENTS OF
ERROR

1. The factual record establishes that PUD expressly waived
notice provisions under the Contract, and demanded that GCC rescind
notices that it attemipted to provide. Was the entry of an order granting
partial summary judgment (i.e. the Selway Paint Claim) based upon the
issue of notice inappropriate when there are material issues of fact in the
record that evidence PUD’s waiver of notice provisions? (Assignment of
Error 1);

2. The factual record establishes that PUD possessed material
information regarding the stability of the Dam prior to Project
advertisement and bid and during the course of construction, but failed to

disclose that information to bidders, including GCC. The factual record

also establishes that a stability event occurred during the course of



construction that was directly related to the undisclosed superior
knowledge of PUD. Was the entry of orders granting partial summary
judgment on the issues of superior knowledge and mistake inappropriate
when the record contains substantial evidence that PUD possessed material
information regarding the stability of the Dam, that PUD failed to disclose
that information to GCC, and PUD’s failure to disclose that information
was directly relevant to the significant issue of Dam stability during the
course of construction which ultimately caused significant damage to
GCC? (Assignments of Error 2 and 3);

3. The factual record establishes that GCC wrote one of its
written notices of claim on a blackboard in the Project trailer during a
meeting among representatives of GCC, PUD and PUD’s engineer. Was
the entry of an order granting partial summary judgment inappropriate
given that the record evidences, without contradiction, that
(notwithstanding PUD’s waiver and the inapplicability of the Contractual
notice provisions to the issue) GCC provided a written notice of claim on
the jobsite blackboard, PUD received such notice and blackboard writing
was not prohibited by the Contract? (Assignment of Error 4); and

4, Does the existence in the record of genuine issues of
material fact, applying the standards of CR 56, require the denial of PUD’s

motions for partial summary judgment? (Assignments of Error 1 through

4).
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STATEMENT OF THE CASE

I FACTS

A. PUD’s Undisclosed, Superior Knowledge of Material
Stability Concerns.

PUD had been conducting stability analyses of the Dam for years
prior to the Advertisement for Bids for the Project and the Contract award
to GCC. CP 18681-18689. Prior to the Project, the Federal Energy
FERC”) required PUD to perform an upgraded
stability analysis of the Dam. See, e.g., CP 18683, 6852-6853. The
process that followed from FERC’s requirement was completed in 2004,
and certainly by early 2005, well before the Project was advertised for bid.
CP 18683-18688. The FERC process required PUD to engage an
independent consulting engineering firm, Acres International (“Acres”).
CP 18682-18684. The result of the process was that PUD, Acres, and
FERC reached a “consensus” that identified the highest, most serious,
potential failure mode (“PFM”) involving possible catastrophic failure of
the entire Dam. CP 18683-18684, 6853-6858. That PFM involved
potential corrosion of the thirteen “temporary” tendon anchors in each of
the future units.? Id.; CP 6855

The process that yielded this “consensus” was a series of meetings
among PUD, Acres, and FERC which involved review and analysis of a

large volume of PUD documents. CP 18683-18685, 6858. These meetings

2 The Project involved modifications to one of the future units -- Unit 11. CP 18681.



resulted in the consensus that tendon anchor failure posed the most
significant risk of catastrophic Dam failure. CP 18835-18836, 18850-
18852, 18938-18939, 19054-19058. The group determined that if the
thirteen “temporary” tendon anchors in each future unit (CP 18844) were at
only 30% of their original strength, the top of the Dam would move 0.07
inches downstream, via rotation around its bottom downstream corner. CP
18683-18684, 6903, 6909. Alternatively, the total loss of 5 of the 13
anchors — a 38% loss — would cause the top of the dam to move .036 inches
downstream, again via rotation around its bottom downstream corner. CP
6903, 69009.

The consensus reached during the private meetings regarding the
potential for catastrophic failure of the Dam was never conveyed to GCC
or to PUD’s design engineers for the Project, Jacobs Civil, Inc. (“Jacobs”).
CP 3620-3621, 3630-3631, 3637-3640, 3647-3648, 3656-3657, 3672-3676,
4035-4036, 2830, 18685-18691, 1290, 6861, 6899.

Jacobs, without knowledge of the meetings or PFM consensus,
considered installing additional anchors in Unit 11 during construction of
the fish bypass Project to improve stability during construction. CP 18684-
18685. That proposal to install additional anchors was rejected by PUD
after a cost/benefit analysis. CP 18685, 19104-19107. The cost-saving
rejection occurred despite the fact that if the anchors were deteriorating, the
deterioration would have an adverse effect upon Dam stability during
construction. CP 18683-18685, 18688-18689, 6860, 6863.

1
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All of the above occurred — or, in the case of PUD informing
Jacobs, did not occur — before PUD advertised the Project for bids. See,
supra. Nothing in the Project plans or specifications disclosed the potential
that the anchors had corroded. CP 18685, 18687-18690, 1289-1292, 1296.
Nothing in the Project plans or specifications disclosed that corrosion of the
anchors could lead to catastrophic failure of the Dam in its in situ
condition. /d. Nothing in the Project plans or specifications disclosed that
corrosion of the anchors could lead to movement of the top of the Dam
downstream, or even the Dam’s catastrophic failure, during construction.
Id. Nothing in the Project plans and specifications informed bidders that
there was information relevant to the Dam’s stability available to bidders.
See CP 18685, 1289-1292, 1296.

The plans and specifications issued by PUD invited and
contemplated that bidders might develop construction sequences (including
dewatering and placement of concrete) different from the “general
framework” provided in the plans and specifications. CP 18688, 19015-
19016, 19115-19116, 19151, 1290, 6860, 6871, 4029-4031, 2307-2313.

As explained in more detail in section L.C(1) below, before
submitting its bid to PUD, GCC asked if a concurrent, two slot at a time
(“Two-Slot”) method of construction would be acceptable. CP 1292-1293.
PUD, without mentioning anything regarding the anchors or their
significance to Dam stability under normal circumstances or construction,
and without mentioning even the existence of its superior knowledge, said

in substance “yes, you may submit a Two-Slot concurrent method based

11



bid and we will work with you.” CP 18685, 18687-18690 (App. T), 1292-
1295 (App. R), 2308, 2311-2313.

Had PUD disclosed its knowledge related to the risk of potentially
catastrophic Dam failure that would accompany significant corrosion of the
anchor tendons, GCC could have considered the increased risk of re-
sequencing work in Unit 11. CP 18689-18690. GCC also could have had
the ability to evaluate for itself the feasibility of its concurrent, Two-Slot
Method construction sequence upon which its bid was based. /d. PUD’s
superior knowledge was not disclosed in the Jacobs-prepared Stability
Analysis, because PUD withheld that same vital information from Jacobs.
CP 18685-18690, 3620-3621, 3630-3631, 3637-3640, 3647-3648, 3656-
3657, 3672-3676, 4035-4036.

During construction in early 2006, the top of the Dam moved
downstream via rotation around the downstream bottom corner of Unit 11
approximately .05 inches. CP 18689-18690, 1445-1446, 4527, 8978, 6903,
6909-6910. This Dam movement caused PUD to stop work on the Project
and direct GCC to stop performing according to its then-accepted Two-Slot
Method. See, generally, CP 1296, 1445-1447, 4527, 8978, 20148, 2903,
2914-2915 (Apps. R, S, EE, FF, LL, OO). But PUD did net inform FERC

of the Dam movement. CP 4078-4080, 4086-4087, 2906-2908.

B. PUD’s Waiver of Contractual Notice Provisions

GCC mobilized to the Project site in July, 2005. CP 13823. In
August of 2005, Mr. Dana Jeske, PUD’s Project Engineer/Manager and

principal on-site representative, directed that issues arising during the
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Project would be dealt with between the parties in the course of Project
meetings and related discussions, ultimately to be resolved by agreements
between him and GCC’s representatives “in the field.” CP 13771-13772,
13904-13907 (Apps. MM and NN). Mr. Jeske stated to GCC on multiple
occasions that PUD did not want to receive claim letters. See CP 13904-
13905, 13909-13910, 13823-13824.

By early September, 2005, GCC began to discover design errors
and omissions with respect to the Project plans and specifications upon
which GCC based its bid. CP 13903-13917. One such design issue
concerned rock excavation. /d. GCC’s proposal, as accepted by PUD and
incorporated into the Contract Documents, specifically excluded rock
excavation. I/d. However, early in the Project, PUD took the position that
GCC would be required to perform rock excavation. CP 13904-13905.

GCC directed a letter to Mr. Jeske to advise PUD of the rock
excavation claim. CP 13904-13906, 13909-13910 (Apps. DD and MM).
Mr. Jeske demanded, without any equivocation whatsoever, that GCC
withdraw the claim letter. CP 13905, 13911 (App. MM at 3, 7). Mr. Jeske

further directed that he did not want to receive any claim documentation on

work. CP 13905-13906 (App. MM at 3-5, 9, 14). He emphasized that any
issues that arose would be dealt with between the parties in the course of
Project meetings. CP 13906-13907. Mr. Jeske threatened that he had the

power to remove anyone who disobeyed his directives, and later in 2005,

/1
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he ordered GCC’s Project Manager removed from the Project. CP 13905-
13907, 13911-13916.

Throughout 2005, 2006 and 2007, PUD required and re-confirmed
that GCC adhere to the alternative PUD-directed procedure for raising
Project issues and claims in an informal fashion as referenced above, and as
further evidenced by the exchange between PUD and GCC regarding
Request for Information ("RFI") 207 (CP 13879-13880, 13899-13902), the
execution of Change Order No. 3 (CP 13941-13950; CP 13823-13824) and
the NACE/Selway Paint claim (CP 13770-13777; 13823-13831). PUD
directed the method of Contract issue and claim presentation and
resolution, at the consequence of project management removal if GCC did
not comply. Id.; CP 13905-13907. GCC fully complied with the method
of claim handling in the field as mandated by Mr. Jeske. CP 13771-13772.

Consistent with Mr. Jeske’s unequivocal directives concerning the
PUD-required method for GCC to approach design changes and issues on
the Project, such design changes and issues were discussed both informally
with PUD and in meetings held to negotiate change orders and to monetize
the amount of change orders as well as the extensions in Contract time. CP
13771, 13824-13825, 13779-13783. Any departure from that process was
strongly and unequivocally discouraged by Mr. Jeske from the outset of the
Project in 2005, as referenced above. CP 13905, 13911. GCC relied upon
and complied with the above-referenced directives of PUD. CP 13771-
13772, 13906-13907, 13823-13824.

"
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Pricing and extensions of time for changes on the Project were
negotiated after the subject work had commenced, and before formal
written change orders were issued. CP 13771-13772, 13823-13824, 13904-
13905, 13879-13880. With respect to most of the changes that had arisen
by that point in the Project, the negotiations took place in February of 2007
and culminated with the execution of a Settlement Agreement and Change
Orders 2 and 3, which resolved several of the then-existing claims with
PUD agreeing to pay GCC an additional approximately $6 Million and
granting an extension of time of more than 350 days. CP 13771-13776,
13824-13830, 13868-13872.

During that process, the parties (in accordance with Mr. Jeske’s
dictated method of issue resolution) collected all of the then outstanding
claim issues, which numbered more than two dozen. /d. Although Mr.
Jeske originally submitted a declaration in this matter stating that there was
contemporaneous notice given for all of those issues resolved in Change
Orders 2 and 3 (CP 14003, 14008-14009), PUD's counsel later on the
record disavowed that testimony. CP 3585-3587, 3593-3594, 11551,
11555-56, 11567-80, 11602-10 (May 10, 2011 Hrg. Tr.). Approximately 2
years into the Project, PUD executed $6 Million worth of Change Orders
with a nearly one year time extension to address those issues, even though
GCC had not provided formal written notice for some of them. CP 13771-
76, 13824-13830, 13868-13872, 13904-13905, 13879-13880.

Consistent therewith, PUD’s George Thompson during his

deposition testified that no notice was required where PUD was aware of
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and directed the work in question. CP 2931-2938. Specifically, regarding
the claims that arose early in the Project but that were paid in early 2007

via Change Orders 2 and 3, Mr. Thompson testified:

Q: So ... 1is it your testimony that all of these claims that were
paid, all these amounts that were paid in Exhibit 54
[February 2007 Settlement Agreement| had been properly
noticed to the District?

® % %k

No.

They were not properly noticed?

No.

Then why were they paid?

Some of those claims were District requests that didn’t

require a notice to GCC.

Let me get this straight now. So if it was a District

request then the notice was not required, is that what

you’re saying?

A Yes.

RERERX

CP 2935-2936 (emphasis added) (App. OO at 12-13)

In fact, there were no formal notices of claim letters sent with
respect to virtually any of the issues in Change Orders 2 and 3. CP 13825-
13826, 13771. They had been evaluated at the weekly Project meetings,
documented in the meeting minutes, and negotiated and finalized in early
2007 in connection with the execution of Change Orders 2 and 3. /d.
Jacobs prepared a narrative report of the then-outstanding claims and
furnished it to Mr. Jeske on Thursday, February 1, 2007. CP 13771-77,
13919-13920, 13943, 13949-13950. The NACE paint inspection/Selway
Claim was analyzed at that time, as were the other claims at issue in this
action, including the Slot Claim. CP 13771-13777, 13919-13920, 13929-
13939.
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Other claims were “excepted” in writing from the Settlement
Agreement, including the Slot Claim and NACE/Selway Claim, with the
undisputed agreement of GCC and PUD that they would be dealt with and
resolved at Project completion. CP 13771-13777, 13824-13831. Others

had not yet arisen. Id., see also sections 1.C(2)-(5) below.

C. Summary of “Claims” From GCC’s REA At Issue

1. Claim 1: Slot Claim

Unit 11 of the Dam is made up of three "slots," A, B, and C. The
Contract Documents, which PUD prepared and furnished to bidders,
proposed a general conceptual method of construction in which some
portions of the work in each slot had to occur sequentially (i.e. a "One-
Slot" at a time method). CP 1288-1297 (App. R), 1311, 1308, 2307-2313.
Addendum No. 1 to the Contract Documents (issued after the
Advertisement for Bids but before bid or Contract award) allowed bidders
to propose another method of construction, and to provide a schedule and
narrative for such other method. Id.; 1308-1311. Prior to the bid due date,
GCC contacted PUD and specifically asked whether a concurrent two slot
at a time construction sequence ("Two-Slot Method") would be acceptable
—1i.e. whether GCC could work in more than one slot at the same time. CP
1292-1293, 2308, 2312. PUD responded affirmatively. Id.

Accordingly, on May 5, 2005, GCC submitted with and as a part of
its bid (CP 1390-1443) a "Narrative Report" (CP 1405-1411) and bid
schedule (CP 1412-1413) setting forth a Two-Slot Method of construction,

which was an express condition of GCC's bid. CP 1293-1295 (App. R at 5-
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7,24-41), 1405-1407, 2312-2313. Utilizing this Two-Slot Method, GCC
projected that it could complete the Project earlier, and at a much lower
cost to PUD. Id.; App. R at 39.

On May 23, 2005, PUD accepted GCC's bid without exception to
GCC's schedule, Narrative or the Two-Slot Method. CP 20060, 1294-
1295, 2313 (App. X). PUD determined GCC’s bid to be “both
commercially and technically compliant.” CP 20049, 20051 (Apps. U, V,
W). GCC’s bid was the lowest (by approximately $8 Million) responsive
and responsible bid. 7d., 6150-6156, 20045 (App. U). Effective May 23,
2005, the parties executed the formal Contract, which incorporated as
“Contract Documents” GCC’s bid including the Narrative setting forth the
Two-Slot Method. CP 20061-20062 (App. X), 19559.2

After analyzing (with its designer, Jacobs) the structural
implications of the Two-Slot Method during May, June and July, PUD
designed what it determined to be an acceptable Two-Slot Method. CP
1295, 4506-4515, 20064-20076 (Apps. Y, Z, BB, CC). GCC incorporated
that Two-Slot Method into its July 31, 2005 Project Schedule, and also
(later) into its approved December 2005 Project Schedule. CP 1295.

/// //

3 The Order of Precedence clause of the Contract (GC-26) provided that “[i]n the event
there are any conflicting provisions or requirements” between different Contract
Documents, they “shall take precedence in the following order: “Change Orders”,
“Addenda”, “Specific Requirements”, “General Conditions,” “Technical Specifications”
etc. CP 19578-19579. As such, to the extent of any conflict, Addendum No. 1 (which
modified Specific Requirement SR-14 and Technical Specification T-11 to invite the
alternative proposed methods and call for the schedule and narrative) governs over any
other section of the Contract Documents other than Change Orders. Id.
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GCC commenced performance of its work in accordance with the
PUD-designed and approved Two-Slot Method (and GCC’s approved
Schedules). CP 1295-1296 (App. R), 1445 (App. S). The sequence of each
item of work was approved by PUD. /d. According to GCC’s
declarations, on January 3, 2006 GCC performed the first substantial
concrete pour in accordance with the PUD-designed version of the Two-
Slot Method. CP 1445. The pour was performed according to plan and
was observed and approved by PUD representatives. CP 1445, 1296.

On January 5, 2006, PUD informed GCC that Unit 11 moved
because of the concrete pour and ordered GCC to discontinue work. CP
1445 (App. S), 1296 (App. R), 9337-9338. PUD claimed the movement
caused Dam stability concerns (though, as discussed in Statement of the
Case (IN)(A) above, GCC later learned that PUD had known about such
stability concerns for years before the Project and had withheld such
information from GCC and Jacobs). CP 1296-1297, 1445-1446, 9338
(Apps. R, S, EE).

PUD demanded a meeting, which occurred the next day on January
6,2006. CP 1446-1447, 1296, 20148 (Apps. R, S, FF). PUD directed
GCC to abandon the Two-Slot Method and to submit for PUD approval a
revised sequential (i.e. One-Slot at a time) method. /d., see also CP 20153,
20160-20169, 4527. During this face-to-face meeting, GCC notified PUD
orally and in writing on the Project blackboard that PUD’s direction to
abandon the Two-Slot Method was a change and that PUD would be

responsible for the financial and schedule consequences. CP 1446 (App. S).
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PUD’s George Thompson testified that, prior to Dam movement,
GCC was always anticipating performing the slot dewatering work
concurrently (the Two-Slot Method) (CP 2889) and that the concrete
placement sequence (CP 2903) and concrete pour schedule (CP 2914-
2915) changed as a result of the Dam moving. CP 2889, 2903, 2914-2915
(App. O0). But evidence exists that the impact to GCC’s work was much
more substantial than that. See, e.g., CP 1290-1297 (App. R).

The details of the changed sequence were developed and
memorialized during the remainder of January and February 2006 through
the parties’ exchanges in connection with Submittal 54A and RFI 62. CP
9301, 9319-9320, 9086-9094, 9108-9109, 9115-9116, 9131-9140 (Apps. 11,
11); see also Apps. FF, GG, HH, KK. Thereafter, GCC continued work in
Slot B in the manner directed by PUD and based upon PUD’s directed and
changed (One-Slot) method. CP 1296-1297, 1446 (Apps. R, S). Asa
result of the material change to the originally-agreed and accepted Two-
Slot Method, GCC incurred significant increased costs of several million

dollars and a full calendar year of schedule delay. CP 1296-1297.

2. Claim 2: Upstream Stoplog Guiderail Conflicts

Claim 2 seeks additional compensation for extra work GCC
performed at PUD’s direction to address alleged design deficiencies related
to the installation of stoplogs and related components on the upstream side
of'the Dam. CP 5357-5362, 5392-5395, 5303-5304, 8026-8028.

Long after GCC submitted its bid and after it had flooded Slot B,

PUD issued on March 13, 2006 revised guiderail drawings showing
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modified locations and installation criteria. CP 5357. The drawings also
depicted a smooth upstream concrete face of the dam, without any
inconsistencies or bulges. CP 5357-5358, 5392. As GCC commenced
performance of the guiderail work in February of 2007, it discovered that
the face of the existing Dam exhibited inconsistencies and bulges in the
concrete in the locations where the drawings called for the guiderails to be
fastened, which bulges were not shown on the drawings or accommodated
by the PUD-specified guiderails (which required pre-fabrication). CP
5358, 5392-5393, 8027-8028.

GCC immediately reported this issue, which was not shown in the
design documents, to PUD. CP 5358-5359, 5363, 5393, 5396. PUD
responded with District Instruction ("DI") No. 2 on February 28, 2007
directing GCC to install the guiderails in locations different than called out
in the design documents, to modify the guiderails and stoplogs to
accommodate the changes, and to remove interfering concrete bulges and
irregularities, which efforts GCC’s Project Manager declared were not
required or contemplated in the original (or revised) plans and
specifications. CP 6827-6828, 5359, 5365-5366, 5393. In response, GCC
delivered to PUD Serial Letter 318 dated March 8, 2007 notifying PUD
that GCC would seek additional compensation and schedule relief by
reason of the resulting extra work. CP 5393-5394, 5401-5402. GCC
strictly complied with the revised design and PUD’s directives, but in
doing so was delayed and incurred additional costs. CP 5359-5360, 5393-
5394, 5304.
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3. Claims 7 and 16

GCC’s Project Manager stated in his Declaration that "Claim No. 7"
and "Claim No. 16" both arise from GCC's performance of extra work at
PUD’s direction, and the resulting delays and inefficiencies caused by
errors and omissions in PUD's plans and specifications. CP 5440-5452,
8040-8047. And these design defects manifested themselves as conflicts
between different design documents, lack of adequate access and
clearances for the work, and other design deficiencies requiring correction
and/or clarification. /d. The design issues necessitated dozens of RFIs
trom GCC also asking PUD to correct and clarify inconsistencies and
errors in the plans and specifications. CP 5442, 5452; see also 5454-5455.

In response, PUD made design revisions, and directed GCC to
proceed with the work in materially different ways. CP 5442, 8041-8046.
Late in the Project, PUD commenced the issuance of written DIs to respond
to RFIs and to give direction. CP 5442, see also 5454-5455. For the first
nearly two years of the Project, PUD issued a total of one DI, but {after the
February 2007 Settlement Agreement) for approximately the final year of
the Project, PUD issued more than 260 DIs. CP 5442. GCC did not sign
any of the DIs underlying Claims 7 and 16. See CP 5443, 5451-5452.4

The cumulative effect of the design errors and changes required
GCC to perform extra and changed work, which caused additional cost and
delay. CP 5443-5444,5445-5452, 8041-8046. When it became apparent

that such issues would have monetary and schedule impacts, GCC notified

* For additional background on DIs, see CP 5420-5423, 14765-14771, 14774-14780,

22



PUD in writing of such claims and their compensation and schedule

impacts. CP 5443-5444, 5445-5452.

4. Claim 10 — Coffer Cell Claim

The Coffer Cell Claim seeks additional compensation and an
extension of time for extra costs and delays that GCC incurred as a direct
result of significant, unilateral changes by PUD to what was called for in
the Contract Documents with regard to work activities that had to be
sequentially completed before the coffer cell® could be removed. See, e.g.,
CP 1249-1254, 2289-2294, 8030-8033. Due to PUD-caused delays, GCC
could not complete such work activities and remove the downstream coffer
cell in the timeframe planned prior to the high water season. Id., 1251-
1252, 2291, 2297-2298, 2301, 8032.

For example, GCC’s Project Engineer stated that PUD directed the
specific manner (and desired resuits) of work on the downstream chute and
flow spreader protected by the coffer cell that was more labor intensive and
expensive to perform than the surface treatments called for in the Contract
Documents for those areas. CP 1251-1252, 2291, 2297-2298, 2301, 8032.
PUD also held GCC to a standard regarding allowable surface cracking in
the surface and vertical walls of the downstream flow spreader protected by

the coffer cell, which was more rigorous and more onerous than required

by the Contract Documents upon which GCC’s bid and Project schedule

> A “coffer cell” or “coffer dam” is a temporary structure constructed to exclude water
from an enclosed area to allow work “in the dry.” CP 99. PUD and its consultants
approved GCC’s coffer cell design. CP 1251, 1281.
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~ were based. CP 1251-1252, 2291, 2295-2296, 8032. PUD also directed a
28 day cure time period from the date of placement before final
determination of the extent of flow spreader crack repair, which cure period
was not contemplated in the Contract Documents or in the schedule. CP
1251, 2292, 8031-8032, 6444-6446.

This changed work directed by PUD was more costly and delayed
the Project and prevented GCC from completing its work in accordance
with the PUD-approved schedule, including completing work within the
coffer cell area by early March, 2007. CP 2290-2292, 1251-1252, 1275.
No provision was made in GCC’s approved plan or the approved schedule
for flooding and subsequent de-watering of the coffer cell, because the
work within the coffer cell was scheduled to be completed before flooding
of the coffer cell would be an issue. CP 2291.

However, the PUD-directed extra work extended the work within
the coffer cell into April, 2007. CP 2291-2293, 1251. PUD flooded the
coffer cell, further delaying GCC’s work in that area and postponing into
the fall of 2007 the completion of the remaining werk inside the coffer cell
and the subsequent downstream wall extension work. CP 2292-2293, 1253.
As aresult, GCC was directed to de-water the coffer cell an extra time,
clean the coffer cell, and then perform the extra work in the flow spreader
area directed by PUD. CP 2292-2293,1253-1254.

GCC provided prompt notice of the multiple instances of changed
and extra work directed by PUD that caused the delays ultimately resulting

in the expenses and time associated with the flooded coffer cell. CP 2291,
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2293, 2295-2305. Those notices not only addressed the costs and delays of
the extra work immediately at issue, but also notified PUD in advance that
GCC was likely to incur additional costs and schedule impacts with respect
to the coffer cell if the work was extended into the impending high water

season. Id.

5. Claim 11 — Flow Fairing Changes Claim

REA 11 deals with PUD-directed changes to the flow fairings® area
of the Project. CP 6203-6212, 8035-8038, 6374-6380, 6416-6417, 8036.
The claim has three components, two of which are at issue: (1) Pre-Fit
Requirement, and (2) Shrink Wrap. /d.

Pre-Fit Requirement. The Contract Documents permitted for
modules 1 and 2 of the flow fairings to be installed in halves because of
their size and weight. CP 8036. Before the module installation work
began, PUD directed a new requirement (not contemplated in the original
erection plan or Contract Documents) that GCC pre-assemble ("pre-fit")
the mating module sections before lifting them into their final location. CP
6205, 8036, 8036-8037, 6205. PUD’s directive arose for the first time
during the submittal process for the flow fairing erection plan (submittals
188A through 188E). CP 6205. After initial rounds of submittals,
comments and re-submittals, PUD issued its "Response to Submittal #188A
Final Review" on March 22, 2007, which formally directed (extra-

11/

® The flow fairings are large, rounded fabricated steel components that are installed on the
upstream side of the dam to direct water flow into the fish bypass. CP 8036.
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Contractually) GCC to pre-fit the module sections prior to placing the
modules in their final locations. CP 6205-6206, 6328-6331.

In response, GCC sent PUD Serial Letter 346 on April 2, 2007
notifying PUD of the anticipated time and cost ramifications and providing
notice that it intended to seek compensation for the anticipated extra work
and resulting schedule impact. CP 6206-6207, 6351-6352.

Shrink Wrap. The original flow fairing construction plan based
upon the original Contract Documents did not require shrink wrap around
the modules (or any other measure) to restrict fish access. CP 8037, 6207.
As such, there was no reason for GCC in the submission of its bid to
contemplate procuring, installing or removing shrink wrap. CP 8037.

PUD ultimately directed GCC on April 5, 2007 to shrink wrap the modules.
CP 6207-6209, 6254, 8037. On April 10, 2007, GCC notified PUD that the
shrink wrap requirement was a directed change requiring extra work for
which GCC was entitled to additional time and money. CP 6206-6208,

6377-6379, 6389, 6395.
6. Claim 12: Selway

GCC subcontracted for the detailing, fabrication, painting and
delivery of flow fairings modules 1-4 for the Project to Selway Corporation
(“Selway”). CP 13877, 13824-13825, 13770, 13599. PUD changed the
Contract specifications by adding the new requirement that the NACE
inspector be an independent third party rather than an employee of the
fabricator. /d. Although Selway had included the inspection cost in its

quotation to GCC, PUD’s directive prospectively added additional expense
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and impact as the independent inspector costs were well in excess of the
amounts budgeted by Selway for use of an employee. CP 13825, 13877-
13880, 13770. Though PUD had waived any such requirements, GCC
promptly notified PUD of the issue upon the matter becoming a “claim”
(i.e. when, after negotiations, it was excluded from the 2007 Settlement
Agreement and Change Orders 2 and 3) and reserved its right to seek
additional money and time. 1d., see also CP 14798-14813.

IL. PROCEDURAL HISTORY

In this action, GCC asserts multiple claims for relief, including
breach of contract, breach of the implied covenant of good faith, breach of
the implied warranty of adequacy of plans and specifications, cardinal
change/quantum meruit, breach of the duty of non-hindrance, constructive
acceleration, quantum meruit/reasonable value, and equitable recovery for
mistake. CP 1-22. GCC’s prayer seeks more than $20 Million. /d.

In 2009 and 2010, PUD filed the motions for partial summary
judgment at issue. CP 31, 171, 349,4817, 4914, 5994, 13508, 16057.

For the five Orders of which PUD seeks review, after extensive
briefing, submission of dozens of declarations and many hundreds of
exhibits,” and multiple hearings, the trial court correctly determined that
genuine issues of material fact required denial of PUD’s motions and
entered the corresponding Orders. CP 9724-9758, 9936-9982, 9983-10029,
10030-10076, 10077-10123 (Apps. I, L, M, N, O). In 2013, PUD moved

7 See lists of materials appended to and considered by the trial court in its various Orders
and Order Certifying for Appeal. CP 9724-9758, 9936-9982, 9983-10029, 10030-10076,
10077-10123, 10902-11007.
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for reconsideration of those Orders, which was denied on January 31, 2014.
CP 11015-11020 (App. P). For the four Orders of which GCC seeks cross-
review, the trial court granted portions of PUD’s motions for partial
summary judgment (CP 15136-15143, 26-30, 16794-16799, 16800-16805,
17050-17054) and denied GCC’s Motion for Reconsideration regarding the
Selway claim (CP 4606-4607). On June 13, 2014, this Court granted the
parties' cross-motions for discretionary review.

STANDARDS ON REVIEW AND CROSS-REVIEW

The Court reviews the grant or denial of a summary judgment
motion de novo and performs the same inquiry as the trial court. Houk v.
Best Dev. & Constr. Co., Inc., 179 Wn. App. 908, 911, 332 P.3d 29 (2014).
“A party moving for summary judgment bears the burden of demonstrating
that there is no genuine issue of material fact and that the moving party is
entitled to judgment as a matter of law.” Id. (citations omitted). The Court
must “review all facts and reasonable inferences from the facts in a light
most favorable to the nonmoving party” and “[t|he moving party bears the
initial burden of proving that there is no genuine issue of material fact.”
Kilcullen v. Calbom & Schwab, PSC, 177 Wn. App. 195, 202, 312 P.3d 60
(2013) (citation omitted).

The Court “reviews a trial court’s denial of a motion for
reconsideration for abuse of discretion, that is, discretion manifestly
unreasonable, or exercised on untenable grounds or for untenable reasons.”
Northwest Wholesale, Inc. v. Pac Organic Fruit, LLC, 183 Wn. App. 459,
481, 334 P.3d 63, 75 (Div. III 2014) (citation omitted).
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ARGUMENT OF RESPONDENT

I GENUINE ISSUES OF MATERIAL FACT PRECLUDED
ENTRY OF PARTIAL SUMMARY JUDGMENT ON ANY OF
GCC’S CLAIMS.

A. Assignment Nos. 1 and 2.

PUD argues (citing “matter of law rulings” that the trial court never
made) that GCC failed to follow certain notice of claim requirements of the
Contract. PUD omits applicable Washington law and completely ignores
the substantial factual evidence in the record. First, as referenced in the
Statement of the Case, PUD unequivocally waived the notice and claim

requirements of the Contract.

1. PUD Waived Strict Compliance With Contractual
Notice and Claim Provisions.

In Mike M. Johnson, Inc. v. County of Spokane, 150 Wn.2d 375,

386, 78 P.3d 161 (2003), the Washington Supreme Court reaffirmed the
rule that “Washington law generally requires contractors to follow
contractual notice provisions unless those procedures are waived.” While
waiver by conduct must be unequivocal, see Am. Safety Cas. Ins. Co. v.
City of Olympia, 162 Wn.2d 762, 770, 174 P.3d 54 (2007), an “owner’s
knowledge of the changed conditions coupled with its subsequent direction
to proceed with the extra work [evidences] its intent to waive enforcement
of the written notice requirements under the contract.” Mike M. Johnson,
150 Wn.2d at 388.

In other words, the rule in Washington is that an owner cannot rely
on a "no notice defense" when the owner knows of the work and

authorizes, permits and directs the contractor to perform the work in
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question. The Supreme Court confirmed this rule in Bignold v. King

County, 65 Wn.2d 817, 822,399 P.2d 611 (1965):

Another finding was that the contractor ‘gave timely notice
of the subsurface conditions on the job site.” In addition
thereto, the appellant became immediately aware of the
changed conditions as soon as they developed and ordered
the contractor to perform the changes and extra work
involved on these three items. Under such conditions, the
county cannot defeat recovery by a contractor even if no
written notice was given.

1d. (citations omitted).
The Supreme Court has expressly acknowledged the continuing

validity of this rule from Bignold in more recent cases,® including Mike M.

8 See Am. Sheet Metal Works, Inc. v. Haynes, 67 Wn.2d 153, 158-59, 407 P.2d 429 (1965)
(holding that waiver was demonstrated by evidence that the owner "contends" the work
was the contractor’s responsibility, and that the owner "authorized, permitted, and directed
[the contractor] to perform the work in question."); Lindbrook Constr., Inc. v. Mukilteo
School District No. 6,76 Wn.2d 539, 543, 458 P.2d 1 (1969) (noting that “[t]he trial court
held squarely notice in writing had been waived, saying: ‘It is clear to this Court that the
architect knew of this work, that he directed that it proceed, and at such time he indicated
he did not feel that such as an extra; so I do not feel the failure to give written notice set
forth in the contract would apply. The fact he was never informed of the actual extra, in
my opinion, would not have added anything. I feel the failure of notice had been waived
by the manner he handled such orders.” Bignold v. King Cnty., supra, supports the trial
court in that position.” (citation omitted)); see also Weber Constr., Inc. v. Spokane Cnty,
124 Wn. App. 29, 35, 98 P.3d 60 (2004) (reversing trial court’s entry of judgment based
upon finding that "Weber offered substantial evidence that the County, by its conduct,
waived strict compliance with the contract terms," since the County "knew that Weber was
required to provide a dollar cost estimate," "knew Weber was aware of this requirement
and was attempting to meet it," and "Weber requested needed information in order to
provide that estimate, but the County failed to give it to Weber."); Morango v. Phillips, 33
Wn.2d 351, 357-58, 205 P.2d 892 (1949) (“If any extras were furnished at the express
request of the respondent, recovery can be had therefor, as such request would amount to
waiver of the contractual provision.”); Barbo v. Norris, 138 Wash. 627, 635-36, 245 P.
414 (1926) (actions of parties amounted to waiver); A. Gehri & Co. v. Dawson, 64 Wash.
240, 243, 116 P. 673 (1911) (approving jury instructions stating “the contract means that
unless the other party waives, by his conduct and acts, the right to demand such writing,
there shall be no recovery”); Crowley v. United States Fid. & Guar. Co., 29 Wash. 268,
274,69 P. 784 (1902) (contractual requirement for writing waived by actions of owner).
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Johnson, a case upon which PUD heavily relies. There, the Court held:

Contrary to MMI’s contention, the Court of Appeals in
Bignold did not hold that the owner’s actual notice of the
changed condition in and of itself excused the contractor
from complying with the contractual notice provisions.
Rather it was the owner’s knowledge of the changed
conditions coupled with its subsequent direction to
proceed with the extra work that evidenced its intent to
waive enforcement of the written notice requiremernts
under the contract.

Mike M. Johnson, 150 Wn.2d at 388 (italics in original, bold added).
The Supreme Court again reaffirmed this rule in American Safety

Cas. Ins. Co., adding that waiver is especially likely if the discussions

and/or conduct between the owner and contractor take place before the

work was completed rather than at the very end of the project, explaining:

We stress that the discussions [here] . . . took place after the
work was completed, and thus the situation was not one
where the City was directing [the Contractor] to perform its
obligations under the contract while the parties negotiated
the contractual dispute. Had the City directed [the
Contractor] to focus on performing work rather than
worrying about assembling documentation to comply with
contractual provisions, then such situation could arguably
be construed as implied waiver.

Am. Safety, 162 Wn.2d at 771, n. 7. This clarification by the Washington
Supreme Court is entirely consistent with the material issues of fact
evidencing PUD’s waiver of notice requirements on this Project.

In sum, where the owner knows of the contractor’s contention that
the work is changed or extra work but directs the contractor to proceed
nonetheless, even if the owner denies that the work is changed or extra,

there is at least a genuine dispute of material fact regarding the owner’s
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waiver of contractual notice requirements. Am. Safety, 162 Wn.2d at 771
n.7; Mike M. Johnson, 150 Wn.2d at 388; Lindbrook, 76 Wn.2d at 543; Am.
Sheet Metal, 67 Wn.2d at 158-59; Bignold, 65 Wn.2d at 822.

Here, in August of 2005 (only two months into the Project), PUD’s
Project Engineer Dana Jeske indicated that issues that arose during the
Project would be dealt with in the course of Project meetings and related
discussions, and not through written claim letters. CP 13771-13772,
13904-13907 (Apps. MM, NN). Mr. Jeske directed that Contract changes
and issues were to be discussed informally with PUD at Project meetings
and discussions to establish merit of potential change orders, but that
GCC should focus on performing the work. Id., 13904-13905, 13823-
13824. Departure from that process was strongly and unequivocally
discouraged by Mr. Jeske. Id., CP 13905-13907, 13911-13916. Mr. Jeske
has never directly disputed or rebutted these facts.

During the first two years of the Project through the 2007
Settlement Agreement, that is exactly how GCC and PUD handled the
discussion of issues, changes and potential change orders, which is
reflected in several examples listed above and documented in meeting
minutes, RFIs and Mr. Jeske’s contemporaneous Palm Pilot entries. CP
13771-13777, 13824-13831, 13877-13880, 13899-13902, 13941-13950,
13769-13778, 13822-13832. Though there was no notice given for several
of the claims included therein, PUD paid millions of dollars and granted a
one calendar year extension of time in Change Orders 2 and 3 in 2007 long

after that work was complete. CP 13824-13830, 13771-13776, 13868-
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13872. These Change Orders were affirmatively approved by the PUD
Board. CP 13771-13776, 13824-13830, 13868-13872, 11551, 11555-
11556, 11567-11580, 11602-11610.°

For example, for the Slot Claim, as the Statement of the Case
details (see section 1.C(1) supra), PUD was well aware of GCC’s intention
to utilize the Two Slot Method long before bids were due, informed GCC
that such a Method would be allowed, and accepted without reservation
and awarded the Contract to GCC based on GCC’s bid and its Narrative
and schedule showing the Two Slot Method. CP 1288-1297, 1308, 1311,
2307-2313, 1405-1413, 19559, 20060-20062, 20049, 20051, 6150-6156
(see, e.g., Apps. R, S, X). After stopping work in response to the Dam’s
movement, PUD directed GCC to proceed with a One Slot Method,
knowing that such a directive constituted a material departure from the
Contract that would result in substantial additional costs and schedule
delays. CP 1445-1446, 1296-1297,9337-9338, 4527, 20098-20099,
20140-20141, 20148, 20153, 2889, 2903, 2914-2915 (see, e.g., Apps. EE,
FF, 11, LL). Such knowledge combined with an unequivocal order to
proceed with the extra work, especially in light of the earlier directives of
Mr. Jeske and the ensuing consistent conduct with respect to handling

similar issues Project-wide, is exactly the type of conduct that constitutes

1

? “It is only actions and interpretations before the controversy arises, conduct during
performance, that are ‘highly relevant in determining what the parties intended.”” Liles
Construction Co. v. United States, 455 F.2d 527, 538-39 (Ct. C1 1972) (quoting Dynamics
Corp. v. United States, 389 F.2d 424, 430 (Ct. CL. 1968)).
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waiver under Washington law. Id. At the very least, genuine issues of
material fact preclude summary judgment.

The same sequence played out for Claim 2 (CP 5356-5389, 5392-
5402, 8026-8028), Claims 7/16 (CP 5443-5452, 8041-8046), Claim 10 (CP
1249-1254, 2289-2293, 8030-8033) and Claim 11 (CP 6205-6206, 6328-
6331, 6254, 8037).

2. GCC Complied With the Contract Clauses At Issue.

Notwithstanding PUD's waiver of notice requirements, for each of
the claims at issue, GCC complied with all that is required when the subject
Contract clauses are read together and in context (with other clauses and
with how PUD does business). PUD first argues that claims are barred
where no written change order was issued under GC-14. The plain
language of GC-14, especially in context with GC-18 and GC-10, belies
PUD’s argument. Read as a whole, the Contract requires only a notice of a

claim under GC-10 to preserve GCC’s rights.
GC-18 provides that:

All claims of the Contractor . . . shall be submitted in writing to the
Engineer for determination within the applicable time period
specified in the Contract Documents. . . Pending such decision [a
decision by the District protesting the Engineer’s determination of a
claim], the Contractor, if required by the Engineer, shall proceed
with the work in accordance with the determination or instructions
of the Engineer.

CP 19572 (emphasis added). There is no requirement that GCC obtain a
written change order before proceeding with the work required by the

Engineer in order that a claim be preserved. To the contrary, whether or
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not a claim is made, GCC must proceed with the work as ordered by PUD.
PUD’s position is at odds with basic construction law. Nothing would be
built if PUD’s arcane position were correct.

PUD has at least twice interpreted the Contract exactly this way. '
First, in its Answer to GCC’s Third Interrogatories, PUD asserts that
compliance with GC-10 is irrelevant when PUD issues a Change Order.

CP 2267-2268, 2275, see also CP 2935-2936. The opposite is true as well:

10 The trial court correctly noted that contract "interpretation,” the "process in which the
parties’ intent is ascertained through the admission of extrinsic evidence . . . involves a
question of fact. . . ." Burgeson v. Columbia Producers, Inc., 60 Wn. App. 363, 366-67,
803 P.2d 838 (1991); see also Cole v. Red Lion, 92 Wn. App. 743, 750, 969 P.2d 481
(1998) (where "inquiry entails interpreting contract provisions, it is normally a questions
of fact.").

Extrinsic evidence may be used to aid in contract interpretation. See Berg v.
Hudesman, 115 Wn.2d 657, 667, 801 P.2d 222 (1990). Though the Supreme Court
clarified the extent and details of its adoption in Berg of the context rule and the use of
extrinsic evidence to assist in determining what the parties to an agreement intended,
Berg is still good law. See, e.g., Brogan & Anensen, LLC,165 Wn.2d 773, 775, 202 P.3d
960 (2009) (quoting Berg in support of the proposition that "a party may offer extrinsic
evidence in a contract dispute to help the fact finder interpret a contract term and
determine the contracting parties’ intent regardless of whether the contract’s terms are
ambiguous."). Such an exercise is generally not properly a matter to be determined as a
matter of law via summary judgment. See, e.g., Hall v. Custom Craft Fixtures, Inc., 87
Wn. App. 1, 9-10, 937 P.2d 1143 (1997); Lopez v. Reynoso, 129 Wn. App. 165, 174, 118
P.3d 398 (2005).

In this case, the notice provisions of the Contract at issue, especially when
viewed in light of the parties’ conduct and other objective manifestations, are subject to
more than one reasonable interpretation. In the course of reviewing potential change
order items which had their genesis in the early phases of the work all the way through
early 2007, to the extent the parties ultimately agreed with respect to the potential change
order item and to the extent they were included in change orders and paid, no “claim”
ever arose. Significantly, at the direction of PUD, a large portion of that changed work
was performed or being performed prior to the parties agreeing upon or executing change
orders. See, e.g., CP 13771-13776, 13824-13830, 13868-13872.

To the extent PUD chose to dispute the potential change order items and refused
to pay them, the potential change order item, upon refusal, became a claim as
contemplated by GC-10 and PUD’s comments regarding notice in their early reply to
GCC’s response. Interpretation of GC-10 is a question of fact, and both the parol evidence
and alternate readings of GC-10 support GCC’s position.
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when the PUD does not issue a Change Order, all that the Contract requires
(unless waived) is that GCC provide notice of its claim. /d., GC-10.

Second, in its Memorandum in support of its Slot Claim motion,
PUD asserted: "[h]ere, GCC’s contract clearly spelled out both the
necessity of a written change order for any item that GCC contended
exceeded GCC’s contractual obligations (GC-14) and the procedure that
GCC had to follow to submit a claim in the absence of a change order
(GC-10)." CP 180-181 (emphasis added). In other words, when PUD
refuses to issue a Change Order, PUD’s position is that GCC must provide
notice of a claim, but PUD cannot have it both ways.

Moreover, as stated in Bignold, the PUD’s attempt to invoke the
changes clause in GC-14 "comes with exceptionally bad grace." 65 Wn.2d
at 823. In Bignold, the owner asserted that a specific claim was barred

because the contractor had suspended work without a written order. The

Supreme Court held:

The insistence of the appellant that the order of its engineer
on September 19 (to shut down the work) should have been
disobeyed because it was not in writing, comes, it seems to
us, with exceptionally bad grace. The contractor, in
compliance with the order of September 19 "directed all effort
toward preparing the project for a winter shut down." . . . .
We have here the classic requisites of an equitable estoppel. .
.. The appellant is estopped from asserting that the contractor
should have known better than to obey the verbal orders of its
agents and should be held to "resolute good faith."”

Id. at 823-24 (citation omitted).

/1

36



Reading GC-14 in context, failure to obtain a change order cannot
be a basis for partial summary judgment, and all GCC had to do (assuming
no waiver of the notice of claim requirements) was give notice of its claim
under GC-10, which provides:

GC-10 DAMAGES

Any claims arising under the Contract by the Contractor shall be
made in writing to the Engineer no later than ten calendar days
after the beginning of the event or occurrence giving rise to the
claim. Failure to make written claim prior to the time specitied in
the Contract Documents shall constitute waiver of any such claim.

CP 19567 (emphasis added). Similarly, G-15 governs extensions of time

and provides:

If the Contractor is delayed at any time in the progress of the
work by any unforeseeable causes beyond the control of the
Contractor, the Contract time shall be extended for such
reasonable time as the Engineer shall determine. . . . Except for
delays caused by the acts or omissions of the District or persons
acting for it, extensions of time granted by the Engineer to the
Contractor shall be the Contractor’s sole and exciusive remedy for
any delay due to causes beyond the control of the Contractor.

All claims for extension of time shall be made in writing to the
District no more than 3 days after the Control knows or by
reasonable diligence should know of the event causing or likely to
cause the delay, otherwise, they shall be waived. In the case of a
continuing cause of delay only one claim is necessary.

CP 19587 (emphasis added).

There is no definition of the term "claim" in the Contract, no
description of what must be included in the written claim provided to the
Engineer, no specification of which type of writing it must take the form of,

no requirement that the author of the written claim be GCC, and no
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prohibition against providing written notice of a claim before the event or

occurrence giving rise to the claim. See CP 19567, 19587. A particular
issue cannot possibly rise to a "claim" unless and until GCC believes it is
entitled to extra money or time for a particular piece of work and PUD
disagrees and orders GCC to proceed with the work without compensation
(which for several claims, including the Slot Claim, did not occur until the
2007 Settlement Agreement was being negotiated and certain claims were
excepted). See id., see also, e.g., CP 5359, 5393, 5442-5443, 6205-6207,
6376. Otherwise, the undefined term "claim" has no meaning.

Moreover, with respect to extensions of time, G-15 expressly
entitles GCC to extensions of time for delays for “unforeseeable causes” or
where delays are caused by PUD “or persons acting for it,” which both
apply to the GCC claims at issue. In any event, whether or not a cause is
“unforeseeable” and to what extent PUD caused the delays at issue present
questions of fact improper for summary judgment."

As discussed above (and notwithstanding PUD’s waiver), GCC
gave notice to PUD for each of the subject claims to the extent required by
GC-10 and G-15:

Claim 1: CP 1446-1447."

' See, e.g., Yong Tao v. Heng Da Li, 140 Wn. App. 825, 833, 166 P.3d 1263 (2007)
(reversing summary judgment and explaining that whether damage is foreseeable is a
question of fact); Weber, 124 Wn. App. at 35-36 (reversing trial court’s dismissal of
contractor’s claim against public owner, in part because Court found "reasonable minds
could differ on the issue of foreseeability," which issue must be resolved by the jury).

12 PUD’s only references to the record as to the Slot Claim are to incomplete and
misleading excerpts of the deposition of Ben Hugel filed on September 30, 2013 (CP
10452), which was more than nine months after the trial court’s December 7, 2012 Order
denying PUD’s motion on the Slot Claim (CP 1077). Since such deposition excerpts were
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Claim 2: CP 5393-5394, 5359-5360, 5304, 5401-5402.

Claims 7/16: CP 5441-5452, 5445-5452; 5454-5455, 5456-5701.
Claim 10: CP 2291, 2293, 2295-2305.

Claim 11: CP 6206-6207, 6351-6352 (pre-fit), CP 6206-6208,

6377-6379, 6389, 6395 (shrink wrap). '?
B. Assignment Nos. 3 and 4.

% <

For these aésignments, PUD again purports to “quote” “matter of
law rulings” from proposed forms of order that were never signed. The
subjects at issue are the non-applicability of Contractual notice provisions
to “extra work™ claims outside the Contract and the question-of-fact nature
of the determination of whether something qualifies as “extra work.”
What the trial court actually ruled is that (a) Washington recognizes
the difference between additional work within the scope of a construction
contract and “extra” work in various circumstances, (b) where the owner
orders “extra” work, contractual notice and claim provisions do not apply
and (c) whether work is “extra work™ entitling the contractor to additional
compensation presents a question of fact. CP 9740-9742, 10114-10115,
9806-9809, 11018-11020 (see Apps. D, G, J, P). Each ruling is correct.

/1

not before the trial court in rendering its decision to deny PUD’s motion, this Court should
not consider them in reviewing that Order. RAP 9.12. In any event, when read in context,
Mr. Hugel’s deposition testimony supports GCC’s Slot Claim. The entire transcript of Mr.
Hugel’s deposition appears at CP 17260-17340.

13 PUD also focuses on DI No. 8, which it claims precludes GCC’s recovery on this aspect
of Claim 11. But DI No. 8 was issued and signed well before any aspect of Claim 11
arose. CP 6204-6205, 6045-6046. As discussed herein, the PUD directives to perform
extra-Contractual work (and GCC’s performance of that work) post-dated (and were
separate from and not contemplated in) DI No. 8, so that document could not impact or bar
GCC’s claim. CP 6205-6206.
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1. Washington Law Entitles a Contractor to Additional
Compensation for Performing Extra Work.

The trial court relied on the definition of extra work from the case

of Dravo Corp. v. Metropolitan Seattle:

Extra work means work done which is not required in the
performance of the contract, something done or furnished in
addition to or in excess of the requirements of the contract.
The distinction between extra work and additional work is
that the former is work arising outside and entirely
independent of the contract, something not required in its
performance; the latter is something necessarily required in
the performance of the contract and without which it could
not be carried out.

Dravo Corp. v. Metropolitan Seattle, 79 Wn.2d 214, 221, 484 P.2d 399
(1971) (citing 13 McQuillin, Municipal Corporations § 37:165, p. 477 (3d
ed. 1950)).

Dravo concerned a gravity sewer interceptor project. Since the
sewer was to be buried along an alignment where the depth of the hardpan
varied, the contract specified two methods of supporting the sewer and
allowed the contractor to install the sewer using whichever of two specified
methods was appropriate at a particular place. Dravo, 79 Wash.2d at
214-15. The contractor was rot ordered — that is compelled — by the owner
to use either contractually-allowed method, but the contract and owner
allowed the contractor (and its subcontractor) to choose. /d. at 220. Based

on the absence of an order, the court held that:

The work for which extra compensation was allowed by the
court was work directly called for by the contract, the laying
of a portion of the Enatai interceptor. The fact that some
added expense may have been incurred beyond that which
the contractor had anticipated does not make the work
“extra” as that term is used in a construction contract.
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Id. at 222. Thus, Dravo’s holding — driven by the fact that the owner did
not order the use of either particular method — is that extra expense in
performing according to a contractor-chosen method is not "extra work."
However, if the facts were different, the outcome in Dravo would
have been different. That is, Dravo stands for the proposition that if the
owner had ordered the contractor to use one method when a less
expensive method also was appropriate, the work would have been
"‘extra’ as that term is used in a construction contract." /d. That is
because the parties to a construction contract do not typically contemplate
that the owner will direct which of various approved or feasible methods a
contractor must follow. Such direction constitutes extra work.
The trial court’s recitation of Washington law is consistent with
federal cases discussing “extra work™ principles,'* and is also consistent

with other Washington authority, including Kieburtz v. City of Seattle, 84

14 In federal cases, extra work of this nature is known as “cardinal change.” See, e.g.,
Edward R. Marden Corp. v. United States, 442 F.2d 344, 369-3770 (Cl. Ct. 1971)
(“[WThere drastic consequences follow from defective specifications, we have held that
the change was not within the contract, i.e., that it was a cardinal change . . . If plaintiff’s
allegations are true, then it performed work which was not ‘essentially the same work as
the parties bargained for when the contract was awarded . . . based on the sheer magnitude
of reconstruction work caused by the alleged defective specifications.” (citation omitted));
Rumsfeld v. Freedom NY, Inc., 329 F.3d 1320, 1332 (Fed. Cir. 2003) ("A cardinal change
can occur even when there is no change in the final product . . . ."); Saddler v. United
States, 2877 F.2d 411, 414-15 (Cl. Ct. 1961) ("The nature of this particular contract was so
changed by the added work, albeit the same kind of work described in the original
specifications, as to amount to a cardinal alteration falling outside of the scope of the
contract"); Northrup Grumman Corp. v. United States, 50 Fed. Cl. 443, 466 (2001)
("When contract language requires very specific products or services, and bids for the
contract were keyed primarily to those requirements, changing such requirements after
contract award will be deemed outside the scope, even if such a change does not
significantly alter the work being performed.").
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Wash. 196, 203-04, 146 P. 400 (1915) and Bignold, which are discussed in
more detail below.

2. Contractual Notice, Change and Claim Provisions
Do Not Apply Where an Owner Orders Extra Work.

At least two Washington cases and multiple other authorities
support the trial court’s determination that an owner is not relieved by
contractual notice and changes clauses of the obligation to compensate the

contractor for owner-ordered extra work.

First, Kieburtz announces the following rule of law:

It is undoubtedly a general rule that where a municipality
lets work of a public nature to a contractor to be performed
according to specific plans and specifications at a stated
price for the completed work, and afterwards radically or
materially changes the plan of the work so as to increase
the cost of performance, or orders and directs the
contractor to perform work or furnish material not within
the contemplation of the original contract, the
municipality becomes liable to the contractor for the
increased cost of the work, or for the extra cost of the labor
or material. . . . It seems to us that, if this rule is to prevail,
the bid affords the city no protection. The city must either
forbear making the desired changes, or else answer to the
contractor in a manner different from that specified in the
contract.

84 Wash. at 203-204 (emphasis added). Cardinally changing the "plan of
the work" or ordering and directing the contractor "to perform work or
furnish material not within the contemplation of the original contract"
makes the public owner liable to the contractor. /d. Since the owner must

"answer to the contractor in a manner different from that specified in the

42



contract," the contract, including its notice and changes provisions,
provides the owner "no protection." Id. '°

Similarly, Bignold holds that the contractor’s recovery (there, in
quantum meruit) is appropriate when "substantial changes occur which are
not covered by the contract and were not within the contemplation of the
parties, if the effect is to require extra work and materials or to cause
substantial loss to the contractor.” 65 Wn.2d at 826 (citation omitted). And

that:

Another finding was that the contractor ‘gave timely notice
of the subsurface conditions on the job site.” In addition
thereto, the appellant became immediately aware of the
changed conditions as soon as they developed and ordered
the contractor to perform the changes and extra work
involved on these three items. Under such conditions, the
county cannot defeat recovery by a contractor even if no
Written notice was given.

1d. at 822 (emphasis added).

Moreover, the more recent case upon which PUD’s various notice
arguments are premised, Mike M. Johnson, discusses Bignold as an “extra
work™ case in a manner that is consistent with other extra work cases and

with the notice/waiver cases of Mike M. Johnson and its progeny.'® The

!5 The Kieburtz court also rejected the owner’s argument that it should be allowed to avoid
liability for extra work ordered, because it reserved the authority to make changes in the
work. 84 Wash. at 211. Here, PUD’s Contract also contains similar reservations, but only
where the “changes are within the general scope of the Contract” or constitute only “minor
changes in the work . . . not inconsistent with the purpose of the Contract . . . and do not
involve any additional cost . . . or extension of the Contract completion date” (GC-18, CP
19572).

16 Another case upon which PUD relies, Hensel Phelps Constr. Co. v. King County, 57
Whn. App. 170, 174, 787 P.2d 58 (1990) also relies upon and cites Bignold as a valid “extra
work” case. Hensel Phelps is also consistent with the proposition that contract provisions
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Supreme Court does so by both quoting Bignold as well as using such
language itself to describe the Bignold decision as an extra work case. 150
Wn.2d at 387-388 (owner ordered performance of “changes and extra
work” and “direction to proceed with the extra work™).

3. Whether Or Not Work is Extra or Cardinally
Changed Work is a Question of Fact.

The trial court also correctly ruled that determining whether
something is extra work or not extra work presents a question of fact for
the jury, which is the law in Washington and in other jurisdictions. See,
e.g., Bignold, 65 Wn.2d at 820-26 (analyzing "item" by "item" the extra
compensation awarded by the trial court based on unchallenged
findings);'” but see Hensel Phelps, 57 Wash. App. at 174-176 (opining on
distinguishable facts and procedural posture that it is essentially a mixed
question of law and fact). This concept is also well established in federal

jurisprudence concerning extra work / cardinal change precedent.'®

(including notice and claim clauses) have no application where extra work outside the
contemplation of the parties is ordered, in which case there is a “basis to abandon the
contract in favor of quantum meruit.” Id. at 182; see also CP 17038-177044 for farther
discussion of Hensel Phelps in relation to the current action.

'7 Another section of the McQuillin treatise, upon which the court relies in Dravo, is also
consistent on this point. 13 McQuillin Municipal Corporations § 37:163, pp. 538-542 (3d
ed. 2008) (explaining “[t]here can be no true test to determine whether certain work falls
within the classification in a contract for public work™ and “[w]hether the work was
necessary . . . and all other relevant circumstances, are factual matters and should
obviously be submitted to the jury for their consideration.”)

8 Md. Enter., LLC v. United States, 93 Fed. Cl. 658, 664 (2010) ("The finding of a
cardinal change is principally a question of fact." (quoting Rumsfeld, 329 F.3d at 1322));
Becho, Inc. v. United States, 47 Fed. Cl1. 595, 601 (2000) (Denying government’s motion
for summary judgment and explaining "[w]hether a change is cardinal is principally a
question of fact, requiring that each case be analyzed individually and in light of the
totality of the circumstances"); ThermoCor, Inc. v. United States, 35 Fed. Cl. 480, 490
(1996) (denying motion for summary judgment on cardinal change claim, explaining that
"[e]ach case must be analyzed on its own facts and in light of its own circumstances,
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As discussed above in sections I(c)(1) through (6), GCC has
presented substantial and largely unrebutted evidence establishing that
PUD ordered GCC to perform work PUD knew (and was notified) was
extra work outside the scope of the Contract. The Slot Claim is a prime
example, because PUD directed GCC to abandon the concurrent Two-Slot
Method which formed the basis of the Contract and to perform thereafter
according to a revised sequential (One-Slot at a time) method, despite
knowing that such order constituted a cardinal change and would require
extra work, extra costs and schedule delay. CP 1446-1447, 1296, 20148;
see also CP 1445-1446, 1296-1297, 9337-9338, 4527, 20098-20099,
20140-20141, 20153, 2889, 2903, 2914-2915 (Apps. R, S, EE, FF, GG,
HH, II, LL, OO). Genuine issues of material fact exist as to whether such

changes — and similar directives from PUD -- constitute “extra work.”
The same and similar evidence supports the other claims to which
PUD assigns error in this section. See CP 5443-5452, 8041-8046 (Claims

7/16);, CP 6205-6206, 6328-6331, 6254, 8037 (Claim 11).
C. Assignment No. 5.

PUD argues that sub-components 1 and 3 of “Claim 2” should have
been “dismissed” because those particular sub-components do not have

their own cost and time impacts. Rather, as organized in the REA, the cost

giving just consideration to the magnitude and quality of the changes ordered and their
cumulative effect upon the project as a whole," which "requires a fact-intensive inquiry
into the events that led to the excess work and their effect on the parties" (quotation marks
and citations omitted)); Universal Contracting & Brick Pointing Co., Inc. v. United States,
19 ClL. Ct. 785, 792 (1990) (denying summary judgment motion and noting that "case law
makes clear that the court’s inquiry regarding whether there has been a cardinal change to
a contract depends on the facts and circumstances of each case").
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and money impacts only directly flowed from sub-component 2. CP 5303-
5304. First, even if those sub-components were “dismissed,” (which would
be inappropriate since GCC has not asserted a separate claim for relief
based exclusively on those sub-components), the relief GCC seeks for
Claim 2 would be unaffected. Moreover, evidence regarding sub-
components 1 and 3 provides a broader picture of the context in which the
actual monetary and schedule impacts of the “Claim” arose. See CP 5303-
5304, 5279-5280, 5360. The same is true for the “DI 257" sub-component

of Claim 7. See CP 5424,
D. Assignment No. 6.

PUD quotes a nonexistent “ruling” never made by the trial court,
ignores the basis of GCC’s Claim 2 and testimony of its witnesses, and
mischaracterizes the well-established principle of construction law known
as the Spearin doctrine.” That doctrine (which is also known as the
implied warranty of the accuracy and sufficiency of the plans and
specifications) provides that when a contractor is required to build in
accordance with plans and specifications furnished by the owner, it is the
owner, not the contractor, who impliedly guarantees that the plans are
accurate, workable and sufficient and that if followed the contractor will be
able to complete the project as designed and on time. Weston v. New Bethel
Missionary Baptist Church, 23 Wn, App. 747, 753, 598 P.2d 411 (1978);

City of Seattle v. Dyad Constr., Inc., 17 Wn. App. 501, 517, 565 P.2d 423

' This doctrine is named after the U.S. Supreme Court Case of United States v. Spearin,
248 U.S. 132,39 S. Ct. 59, 63 L. Ed. 166 (1918), and has been adopted in most
Jjurisdictions, including Washington.
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(1977); Tyee Constr. Co. v. Pacific Nw. Bell Tele. Co., 3 Wn. App. 37, 40-
41,472 P.2d 411 (1970).%

GCC’s Claim 2 is not based upon a "changed condition," but arises
from PUD’s issuance of defective, late-issued plans and specifications,
which required GCC to incur additional costs and delays. The plans and
specifications for the stoplog guiderails were defective by specifying
precisely shaped and sized guiderails, representing a smooth concrete dam
face and detailing locations for the installed guiderails where concrete
bulges interfered with installation. CP 5304, 5358-5360, 5392-5394, 6827-
6828, 5359, 5365-5366, 8027-8028. PUD, not GCC, must be held
responsible for the increased costs and delays caused by the extra and

changed work PUD directed to address such design deficiencies.

E. Assignment No. 7.

Contrary to PUD’s argument and the never-made “ruling”
attributed to the trial court, GCC’s Claim 10 (the Coffer Cell Claim) is not
a “changed conditions” claim. Rather, the claim seeks additional
compensation and an extension of time for extra costs and delays that GCC
incurred as a result of PUD interference with GCC’s performance of work
activities that sequentially had to be completed (but were delayed by PUD's
actions) before the coffer cell could be removed, including directing GCC

to perform work not required by the Contract Documents, directing GCC’s

20 See also S. Comfort Builders, Inc. v. United States, 67 Fed. Cl. 124, 133 (2005) ("Under
the Spearin doctrine, when the government provides a contractor with defective
specifications, the government is deemed to have breached the implied warranty that
satisfactory contract performance will result from adherence to the specifications, and the
contractor is entitled to recover costs proximately flowing from the breach.")
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means and methods of performance, and imposing upon GCC cure time
periods not provided for in the Contract Documents. CP 2291-2293, 1253-
1254, 8033.

Washington law recognizes the well-established principle that:

In every construction contract there is an implied term that
the owner or person for whom the work is being done will
not hinder or delay the contract, and for such delays the
contractor may recover additional compensation.

V.C. Edwards Contracting Co., Inc. v. Port of Tacoma, 83 Wn.2d 7, 13,
514 P.2d 1381 (1973); see also Bignold, 65 Wn.2d at 825. Owners have
consistently been found liable for hindering and delaying contractors by (i)
ordering extra work (or methods) outside of the contract documents; (ii)
delaying the contractor's operations without justification; (iii) imposing
stricter inspection requirements than the contract imposes; and (iv)
scheduling other activities in the same area as the contractor’s work. Dyad,
17 Wn. App. at 518-19; V.C. Edwards, 83 Wn.2d 13.

Dyad is particularly instructive. It involved a claim by a public
works contractor against the City for, among other things, extra costs and
delays incurred by the contractor as a result of the City ordering the
contractor to perform work outside of its contractual scope, and directing
the contractor’s means and methods. As noted by the trial court in findings

adopted by Division I:

The City did not have the right to, in effect, become the contractor
insofar as supervising and requiring particular methods of
construction with regard to the sheet piling operation. The City
arbitrarily and without justification directed the manner and
method of [contractor’s] performance. The effect of this improper
interference of the City was to materially increase the scope of the
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work required of the Contractor, to delay his operations, and to
cause extra costs in labor and equipment. . . . [Contractor] is
entitled to recover for the extra expenses incident to the sheet piling
operation, plus the costs incident to the delays on the beach that
were lost by reason of that operation.

Dyad, 17 Wn. App at 504-505 (emphasis added). The court reiterated that
a "contractor who has been delayed in the performance of his contract may
recover from the owner of the building damages for such delay if caused by
the default of the owner." Id. at 513 (quoting Byrne v. Bellingham Consol.
Sch. Dist., 301 Wn.2d 20, 31-32, 108 P.2d 791 (1941)).

Here, PUD interfered with GCC’s performance of its work on the
downstream fish bypass by directing GCC to perform items of work not
required by the Contract Documents, directing GCC’s means and methods
of performance, and imposing upon GCC cure time periods not provided
for in the Contract Documents. CP 1251-1252,2291-2292, 2295-2298,
2301, 6444-6446, 8031-8032. PUD’s orders to perform such extra-
Contractual work using certain directed methods constitute active
interference with GCC’s performance. Id. Under Washington law, GCC is
entitled to recover additional compensation for the extra work performed,
for the resulting delays and for the costs incident thereto. Dyad, 17 Wn.
App. at 513; V.C. Edwards, 83 Wn.2d at 13.

The record before the Court does not include any evidence from
PUD to address or contradict the true bases for GCC’s Coffer Cell Claim.
The correct context of GCC’s Coffer Cell Claim presents genuine issues of

material fact as to whether PUD was solely responsible for these particular

/1
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delays and to what extent the damages and delays caused thereby are a

reasonably foreseeable result.?!

F. Assignment No. 8.

PUD argues that section SR-11 should be construed to bar GCC’s
Claim 10, but that clause deals with subjects that do not form the basis of
that claim. By its plain terms, SR-11B applies only to requests for "time
extensions or extra compensation . . . based on river conditions” and refers
to “extreme river conditions.” CP 101. As discussed above, GCC’s Coffer
Cell Claim is not based upon an allegation of unusually high forebay or
tailrace levels, or otherwise upon "extreme river conditions." It simply
seeks reimbursement for the costs of the extra work performed as a direct
result of PUD-directed changes to what was required by the Contract
Documents in connection with several predecessor aspects of the
downstream fish bypass work. CP 2291-2293, 1253-1254, 8033. GCC
does not blame these extra costs on encountering "extreme" or
"unfavorable" river conditions for which it was not prepared during the
scheduled work. CP 1254, 2293. Rather, GCC seeks to recover the extra
costs it incurred as a result of PUD-caused delays. The PUD’s breaches,

not the river, are to blame. SR-11 is inapplicable.”

2l Whether something is foreseeable is a question of fact. See, e.g., Tao, 140 Wn. App. at
833; Weber, 124 Wn. App. at 35-36.

22 Though not cited in the Assignment of Error (and, as such, it should be ignored), PUD’s
brief also relies on clause GC-18 of the Contract, which PUD argues provides a mandatory
dispute resolution procedure. GC-18 does no such thing and, in any event, GCC complied
with that provision’s terms. CP 2291, 2295-2298, 2301-2303.
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ARGUMENT ON CROSS-ASSIGNMENTS OF ERROR

I GENUINE ISSUES OF MATERIAL FACT REQUIRE
REVERSAL OF THE ORDER REGARDING SELWAY AND
PUD’S WAIVER OF NOTICE PROVISIONS.

Genuine issues of material fact (established by evidence and
uncontradicted by PUD) concerning PUD's waiver of notice provisions, as
set forth in the Statement of the Case above, require the reversal of the
Order regarding Selway (which more broadly concerned PUD's waiver of
notice provisions). The Statement of the Case (section I.B) sets forth facts
establishing PUD’s direct and unequivocal waiver of notice provisions.
Additionally, GCC expressly incorporates herein the Argument of
Respondent, Section I.A regarding PUD Assignments Nos. 1 and 2 above,
which sets forth GCC’s legal argument concerning PUD's waiver of the
notice provisions.

Notwithstanding that PUD received timely notice of the NACE
Paint Inspector Claim, PUD instructed GCC to not follow the Contractual
notice of claim provisions, but instead to inform PUD of any issues during
Project meetings and discussions, including weekly meetings, in order to
preserve such issues. CP 13771-13772, 13904-13907 (Apps. MM, NN).
GCC did just what PUD’s principal on-site representative Dana Jeske
directed and, when some claims were settled and some claims were
preserved, all parties' statements and actions were completely consistent
with, and thus provide further evidence of, what took place. Id.

/1

51



Manifest issues of material fact require the reversal of the Order
concerning PUD’s waiver of notice requirements, which is integral to the

Order regarding Selway. Id.

Il. GENUINE ISSUES OF MATERIAL FACT REQUIRE
REVERSAL OF THE ORDER REGARDING SUPERIOR
KNOWLEDGE.

A set forth in the Statement of the Case (section [.A), there is
substantial evidence that PUD possessed critical and material information
concerning the stability of the Dam — particularly in the Future Units, the
precise area of the Project — but concealed that information from all
bidders, including GCC. See, generally, CP 18681-18691, 6856-6860,
1289-1292, 1296. The crux of the legal/factual issues relates to GCC’s as-
bid and approved plan to work concurrently in more than one slot of Unit
11 at the same time (the “Two Slot Method™). See section I(C)(1) above.
The question of Dam stability, and what PUD knew and when PUD knew it
is of essence in this claim for relief. See, generally, CP 18681-18691 (App.
T), 6856-6860.

Washington case law fully supports the applicability of the superior
knowledge doctrine. See Jordan v. Corbin Coals, Ltd., 162 Wash. 503, 298
P. 712 (1931); see also V.C. Edwards, 83 Wn.2d 7 (Port’s failure to warn
contractor of conflicts between the contract railway work and other sewer
contractors in the area about which the Port knew misled contractor and
caused delays and increased costs for which the contractor could recover,
including in quantum meruit).

11/
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Silence is sufficient for superior knowledge liability in all
jurisdictions that apply the doctrine, including Washington. The Court of
Appeals for the Federal Circuit describes the superior knowledge doctrine

as follows:

In government contracts law, under certain circumstances

the government owes a duty to disclose critical information

to a contractor that is necessary to prevent the contractor

from unknowingly pursuing a ruinous course of action. This

doctrine of superior knowledge is well established in law,

and failure to disclose crucial information can lead to a

finding of contract breach by the government.

McDonnell Douglas Corp. v. United States, 182 F.3d 1319, 1329 (Fed. Cir.
1999) (quotation marks omitted) (citing seminal cases of Helene Curtis
Indus., Inc. v. United States, 160 Ct. Cl. 437, 444 (1963) and Hardeman-
Monier-Hutcherson v. United States, 458 F.2d 1364, 1371-72 (Ct. Cl.
1972)). “Failure to disclose” means the same thing as “silence,” so silence
is sufficient for liability to be imposed.

The Ninth Circuit Court of Appeals, applying Washington law,*
addressed this issue in Walla Walla Port District v. H.G. Palmberg, 280
F.2d 237 (1960), which involved the construction of an industrial site
where the contractor encountered subsurface cobbles and boulders, asphalt
roadways, trees, telephone poles, fence posts and other miscellaneous

debris not shown on the plans and specifications provided to bidders. 280

F.2d at 242-43. These conditions rendered the contractor’s dredging

2 The Ninth Circuit Court of Appeals concluded that “[t]he Supreme Court of Washington
impliedly approved the holdings in [Hollerbach v. United States, 233 U.S. 165,34 S. Ct.
553, 58 L. Ed. 898 (1914)] and [United States v. Atlantic Dredging Co., 253 U.S. 1,40 S.
Ct. 423, 64 L. Ed. 735 (1920)] as applied to the facts existing in those cases." Walla Walla
Port, 280 F.2d at 247-48.
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operations significantly more difficult and expensive, in part because the
dredging equipment selected could not handle undisclosed materials. /d. at
242. The Port had in its possession a geotechnical report it had not
disclosed to bidders, which showed soil conditions and borings, and
additional information from the United States Engineer’s Office about the
site conditions. /d. at 245.

The Ninth Circuit determined that the Port’s engineer possessed but
failed to disclose certain information supplied by the United States
Engineer’s Office concerning the presence of rock that would have been
helpful to a prospective bidder. 280 F.2d at 245. Similar to this case, the
Port “was aware of the type of equipment proposed to be used in the
[contractor’s] dredging operations . . . and offered no objection thereto.”
Id. On that basis, the Ninth Circuit Court of Appeals affirmed the trial
court’s refusal to grant the Port’s directed verdict motion and upheld the
jury verdict on contractor’s claim for additional compensation. /d. at 249,
see also Jordan, 162 Wash. 503 (1931).

The contractor’s claim in Jordan was identical to GCC’s superior
knowledge claim. The Washington Supreme Court described the
contractor’s claim as resting on the theory that:

while [the owners] did not, in words, tell him there were no
existing underground workings, they remained silent with
reference thereto, and failed to inform him of the existence
of such workings, knowing of their existence and knowing
that [contractor] did not know of their existence.

Jordan, 162 Wash. at 508. The owners challenged the jury verdict in

plaintiff’s favor on appeal by arguing that “mere silence of [owners] as to
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the existing underground working does not render them liable to
[contractor].” Id. The Washington Supreme Court rejected the owners’

argument and upheld the jury verdict, explaining:

In view of the nature of the undertaking, as contemplated by
the contract, and the manifest danger of working over or
near the existing underground workings by the steam shovel
process of removing the surface material and thereafter the
coal, all other methods of removal of the surface and coal
being much more expensive, it seems plain to us that the
withholding from [contractor] of knowledge of the fact of
the existence of the underground workings was as effective
to render [owners] liable to [contractor] as if [owners] had
falsely affirmatively stated to [contractor] that there were
no workings under the contracted area.

Id. at 508 (emphasis added).

The factors considered in the Walla Walla Port and Jordan cases
under Washington law track nearly identically with the well-established
elements of the superior knowledge doctrine. Those elements are often set

forth as follows:

(1) [contractor] undertook to perform without vital
knowledge of the fact that affects performance costs or
direction, (2) the government was aware the contractor had
no knowledge of and had no reason to obtain such
information, (3) any contract specification supplied misled
the contractor, or did not put it on notice to inquire, and (4)
the government failed to provide the relevant information.

GAF Corp. v. United States, 932 F.2d 947, 949 (Fed. Cir. 1991) (citation

omitted).*

24 See also, e.g., Hardeman-Monier-Hutcherson, 458 F.2d at 1371-72 (holding the
government liable for failing to disclose weather data in its possession and stating that “[i]t
is well settled in this court that where the Government possesses special knowledge, not
shared with the contractor, which is vital to the performance of the contract, the
Government has an affirmative duty to disclose such knowledge. It cannot remain silent
with impunity”).
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In the seminal case Helene Curtis, the Court of Claims held that a
superior knowledge claim can be based on “significant information” about
“uncertainties” and potential “problems.” 160 Ct. Cl. at 443. The
government need not know for certain that the risk will come to pass. /d. at
443-44, 1f the owner knows the bidder is unaware of the information and
knows the information is relevant to bidding, the Government cannot
remain silent. Id. at 444;% see also Hercules Incorporated v. United States,
24 F.3d 188, 196-97 (Fed. Cir. 1994).%

In this case, especially when inferences are drawn and evidence is

viewed in the light most favorable to GCC, there are multiple genuine

disputes of material fact precluding summary judgment on GCC’s

superior knowledge claim. First, PUD possessed superior knowledge
concerning the stability of the Dam for years, including specifically
superior knowledge concerning the stability of the Dam while under
construction for the Project. See Statement of the Case at LA, pp. 9-10; CP
18681-18689 (App. T), 6852-6853, 6855-6860, 18850-18852, 18938-
18939, 19054-19058, 6903, 6909.

/1

23160 Ct. Cl. at 444 (“[T]he Government, possessing vital information which it was aware
the bidders needed but would not have, could not properly let them flounder on their own.
... [TThe Government — where the balance of knowledge is so clearly on its side — can no
more betray a contractor into a ruinous course of action by silence than by the written or
spoken word.”) ‘

%24 F.3d at 196-197 (“[A] claim under the doctrine of superior knowledge is tenable
where the government fails to provide a contractor with vital knowledge in the
government’s possession which bears upon the costs of the contractor’s performance
under the contract at issue. . . . [T]he cases cited for the superior knowledge doctrine
concern the withholding of superior knowledge that makes it more difficult to perform
under the terms of the contract at issue.”).
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Second, PUD knew that such knowledge was directly relevant to
the means and methods of constructing the fish bypass, and had material
consequences on both bid price and schedule, because, among other things,
(a) its consulting Engineer took account of it, and (b) GCC told PUD just
that. See Statement of the Case at LA, pp. 10-12; CP 18689-18690, 19104~
19107, 6860, 6863, 1290, 1292-1294.

Third, PUD knew that GCC lacked the knowledge that PUD had,
because PUD kept the documents from all bidders, and kept other bidders’
specific questions and its answers from GCC, and ensured that the material
knowledge was kept from bidders by having it classified as CEII that could
be received only with appropriate clearance from FERC. See Statement of
the Case at LA, pp. 10-12; CP 3620-3621, 3630-3631, 3637-3640, 3647-
3648, 3656-3657, 3672-3676, 4035-4036, 2830, 18685-18691, 1289-1292,
1296, 6861, 6899, 19451-19452, 19466, 19470, 19487, 19489, 19169.

Fourth, PUD knew that GCC was misled by the Contract
Specifications pre-bid, post-bid but pre-award, and after award, because
GCC asked if it could propose, did propose, and then had approved and
performed according to the Two-Slot Method, which was incompatible
with the superior knowledge PUD had. See Statement of the Case at
LC(1), pp. 17-20; CP 18685-18691, 1289-1295. All the while, PUD stated
that the Two-Slot Method, or some variation of it, was at least feasible,
PUD accepted GCC’s bid without qualification knowing it was based on
the Two-Slot Method and knowing that it saved PUD $8,000,000 and

months of Project schedule, and then PUD actually designed the specific
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Two-Slot Method it ultimately approved. Zd., CP 1407, 20049, 20051,
6150-6156, 20045 (Apps. U, V, W). |

PUD even went so far as to keep secret from FERC that it was
approving a method of construction different from that described in the
Project-related documents upon which FERC relied in allowing the Project
to proceed (PUD also failed to disclose the Dam movement during the
Project to FERC). CP 18689. PUD was not candid with GCC about this
too, by stating it could approve the Two-Slot Method on its own (without
FERC), and by approving the Two-Slot Method on its own. See id.,
Statement of the Case at I.C(1), pp. 17-19. PUD failed to provide the
relevant information; instead, it accepted GCC’s bid (i.e., “snapped up”),
knowing it saved PUD $8,000,000. See CP 18685-18690, 1407, 20049,
20051, 6150-6156, 20045, see also Statement of the Case at I.C(1), pp. 17-
18.

Substantial factual evidence and disputed facts preclude summary
judgment in PUD’s favor on GCC’s Superior Knowledge claim, and the

trial court’s Order should be reversed.

III. GENUINE ISSUES OF MATERIAL FACT REQUIRE
REVERSAL OF THE ORDER REGARDING MISTAKE.

Substantial evidence supports GCC’s alternative mutual and
unilateral mistake claims that center upon both GCC’s and PUD’s
assumption that Unit 11 was sufficiently stable to tolerate construction
using a Two-Slot (concurrent) Method, and this assumption was a basic

assumption of the Contract.
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A. Mutual mistake.

Under Washington law:

A mutual mistake occurs when the parties, although sharing an
identical intent when they formed a written document, did not
express that intent in the document. The rationale behind such a
rule is that, but for the mistake, the parties would have executed
the reformed contracts. The test for mutuality of mistake
requires the mistaken fact be the underlying basis of the entire
agreement and, when discovered, that the essence of the

agreement is destroyed. . . . However, reformation is justified
only if the parties’ intentions were identical at the time of the
transaction.

Seattle Professional Engineering Employees Ass'n v. Boeing Co., 139
Wn.2d 824, 832-33, 991 P.2d 1126 (2000) (quotation marks and citations
omitted).

For GCC’s mutual mistake remedy to survive summary judgment,
GCC needs only to present evidence from which a reasonable trier of fact
could infer that the parties entered into their Contract based on a mistake of
fact essential to the agreement.

The evidence identified above precludes summary judgment in
PUD’s favor. First, there is substantial evidence that both PUD and GCC
agreed that a Two-Slot Method would work, and that the Two-Slot Method
working was essential to the agreement. See Statement of the Case at
L.C(1), pp. 17-20. Second, there is substantial evidence that both PUD and
GCC agreed that the Two-Slot Method would be made part of the Contract
offered by PUD and executed by GCC. The factual evidence points exactly
to those conclusions. See, e.g., CP 1294 (App. R) (declaring: “Jeske and
Voskuilen indicated to us that an award would be made to GCC

recognizing the economies provided by the Two-Slot Method.”); see also

59



CP 20044-20045 and 20049 (App. U) (GCC’s bid saved $8 million
compared to next low bidder), CP 20057-58 (App. W) (PUD accepting
GCC’s Bid as “the best bid based on the [PUD]’s plans and specifications,”
and the only one within 15% of the engineer’s estimate), 20060 (App. X)
(PUD’s Notice of Award in which the PUD stated “The [PUD] . . . is

pleased to notify you that your Bid has been accepted. . . .”).

B. Unilateral mistake.

Washington law provides:

A party to a contract is entitled to reformation if either there has
been a mutual mistake or one party is mistaken and the other party
engaged in fraud or inequitable conduct. . . . A party has engaged
in fraud or inequitable conduct if it conceals a material fact from
the other party. However, concealment only constitutes fraud or
inequitable conduct when the party possessing the knowledge has
a duty to disclose that knowledge to the other party.

Washington Mutual Savings Bank v. Hedreen, 125 Wn.2d 521, 525-26, 886
P.2d 1121 (1994) (citations omitted).

A duty to disclose arises when the parties have a preliminary
agreement and the party drafting the agreements fails to inform the other
party of facts inconsistent with the agreement or memorialize the terms of
the preliminary agreement in the final written agreement. /d. at 527-29
(discussing and reaffirming the rules in Kaufmann v. Woodard, 24 Wn.2d
264, 163 P.2d 606 (1945) and Waite v. Salestrom, 201 Neb. 224, 266
N.W.2d 908 (1978)).

Because all factual inferences must be drawn in GCC’s favor, the

evidence cited above establishes, for purposes of PUD’s motion for

summary judgment, that: (1) GCC believed that Unit 11 was sufficiently

60



stable to tolerate a Two-Slot Method; (2) GCC told PUD it held that belief;
(3) GCC believed PUD agreed with GCC and accepted GCC’s Two-Slot
Method based bid; (4) PUD understood that it was saving at least $8
million because GCC would perform on a Two-Slot Method basis; (5) the
parties agreed that the right to perform according to a Two-Slot Method
would be included in the Contract awarded to GCC; and (6) PUD had
information it deliberately kept secret from GCC (and other bidders)
relevant to the question of whether Unit 11 was sufficiently stable to
tolerate a Two-Slot Method. See Statement of the Case at LA and [.C(1).

Just as in Hedreen, PUD had a duty to disclose that the Contract it
sent GCC to sign did not — only in PUD’s post-hoc, litigation-driven view,
which is disputed by GCC - provide GCC with the right to perform
according to a Two-Slot Method. See Hedreen, 125 Wn.2d at 529
(“Hedreen had a duty to inform Washington Mutual about the discrepancy
between the Master Lease and the commitment letter. He failed to do so.
Thus, he has engaged in inequitable conduct.”). Instead, PUD informed
GCC “that your Bid [with the Two-Slot Method] has been accepted.” CP
20060.

Because there are disputed issues of material fact, the trial court’s

Order regarding GCC’s Mistake claim should be reversed.

IV.  FACTUAL ISSUES REQUIRE DENIAL OF THE MOTION
FOR PARTIAL SUMMARY JUDGMENT REGARDING
WRITING ON THE BLACKBOARD AS NOTICE.

PUD directed GCC to proceed with the Slot Claim sequence change

with full knowledge of the extraordinary additional costs anticipated to be
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incurred and the additional construction time anticipated to be consumed as
a result of the PUD directive. CP 1293-1296, 1445-1447, 8978, 20148,
9086, 4527, 2889, 2903, 2914-1915 (Apps. R, S, EE, FF, II, LL, OO).
Notwithstanding PUD’s waiver of Contractual notice provisions
and notwithstanding that such provisions are otherwise inapplicable to the
issue (which are discussed above), GCC’s Ed Kittle provided written notice
of its claim on the Project blackboard immediately upon receiving PUD’s
direction to abandon the Two Slot Method. CP 1446 (App. S). Nothing in
the Contract prohibits written notice on a Project blackboard. Genuine
issues of material fact require the reversal of the Order on the narrow issue

that writing on a blackboard does not constitute written notice.

CONCLUSION

In denying PUD’s five motions for partial summary judgment on
review, the trial court appropriately determined that the existence of
genuine issues of material fact required the denial of those motions. These
factual issues should proceed to trial and the trial court's five Orders should
be affirmed by this Court.

However, in granting the four Orders under cross-review, the trial
court did not consider (or appropriately apply CR 56 standards to)
substantial factual evidence in the record, some of which is referenced
herein. The four Orders on cross-review should be reversed, allowing the
"

/1
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issues on cross-review to be tried and obviating the need for a further

appeal of these orders at a later date. RAP 2.3(b)(1).
RESPECTFULLY SUBMITTED this 16th day of July, 2015.
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APPENDIX

Appendix

Document

CP Range

Judge Knodell letter ruling -
February 19, 2010

00026-00030

Order Granting PUD’s Motion to
Dismiss GCC’s Selway Paint
Claim — March 5, 2010 (without
exhibits)

15136-15138

Order Denying GCC’s Motion for
Reconsideration — June 24, 2010

04606-04607

Judge Knodell letter ruling — May
20,2011

07793-07807

Order Granting PUD’s Motion for
Summary Judgment: GCC
Superior Knowledge Claim —
January 12, 2012 (without exhibits)

16794-16796

Order Granting PUD’s Motion for
Summary Judgment: Writing on
Blackboard as Notice — January 12,
2012 (without exhibits)

16800-16802

Judge Knodell letter ruling - April
12,2012

08621-08622

Order Granting PUD’s Motion for
Summary Judgment: GCC’s
Mistake Claim — April 13, 2012
(without exhibits)

17050-17052

Order re: Claim No. 10 Coffer Cell
Flooding — July 20, 2012 (without
exhibits)

09724-09726

Judge Knodell letter ruling — July
20,2012

09803-09809

Judge Knodell letter ruling —
December 7, 2012

09933-09934

Order re: Claim No. 2 — December
7, 2012 (without exhibits)

09936-09938

Order re: Claim Nos. 7 and 16 —
December 7, 2012 (without
exhibits)

09983-09985
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Document

CP Range

Order re: Claim No. 11 Flow
Fairing Changes — December 7,
2012 (without exhibits)

10030-10032

Order Denying Defendant PUD’s
Motion for Partial Summary
Judgment: GCC Claim No. 1 — Slot
Claim (without exhibits)

10077-10079

Judge Knodell letter ruling —
September 26, 2013

10425-10427

Order Denying Defendant’s
Motion for Reconsideration and
Supplemental Motion for
Reconsideration — January 31,
2014 (without exhibits)

11015-11017

Declaration of Scott Hanson In
Opposition to Defendant Public
Utility District No. 2 of Grant
County’s Motion for Partial
Summary Judgment re: GCC’s
Superior Knowledge Claim, Slot
Claim, and Coffer Cell Flooding
Claim — June 14, 2010 (exhibit
excerpts)

01288-01413

Declaration of Ed Kittle In
Opposition to Defendant Public
Utility District No. 2 of Grant
County’s Motion for Partial
Summary Judgment re: GCC’s
Superior Knowledge Claim, Slot
Claim and Coffer Cell Flooding
Claim — June 14, 2010

01444-01448

Declaration of Dave Anderson In
Opposition to Defendant Public
Utility District No. 2 of Grant
County’s Motions for Partial
Summary Judgment re: GCC’s
Superior Knowledge Claim and
Slot Claim — June 14, 2010
(without exhibits)

18680-18693
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Document

CP Range

Memorandum from Leon Hoepner
to Tim Culbertson re: Award of
Contract — May 5, 2005

20049

Email from Chris Akers to Kim

Justice re: Contract and Addendum
#1 —May 12, 2005

20051-20052

Meeting Minutes of Regular
Meeting of Public Utility District
No. 2 of Grant County — May 23,
2005

20054-20058

Notice of Award — May 23, 2005

20060-20062

| P4

Email from Dave Bishop to Jim
Durnford re: Construction
Sequence and Concrete placement
— May 26, 2005

20064-20076

Telephone Conversation Report
from Dana Jeske to Steve
Wittman-Todd re: Pre-Cast
Module Interim Submittal — June
16, 2005

20098-20099

AA

Not Used

BB

Email from Marinus Voskuilen to
George Thompson re: Review of
Revised Sequence — July 8, 2005

20129-20134

CcC

Weekly Progress report — July 17,
2005

20138

DD

Serial Letter 0035 from Dave
Bishop to Dana Jeske re: Response
to Submittal #20 — September 7,
2005

20140-20141

EE

Email from George Thompson to
Dana Jeske re: Today’s Inspection
Report — January 5, 2006

08977-08978

FF

Date Book for Dana Jeske —
January 6, 2006

20148

iii
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CP Range

GG

Date Book for Dana Jeske —
January 10, 2006

09194-09195

HH

Date Book for Dana Jeske —
January 13, 2006

09196

II

Jacob Submittal Review
Comments — February 15, 2006

09086-09094

JJ

Email from George Thomspon to
Reece Voskuilen re: RFI 62 —
February 21, 2006

09319-09322

KK

Email from George Thomspon to
Ben Hugel re: RFI 62 Response —
February 27, 2006

20160-20169

LL

Memorandum for the Record Draft
#1 re: Wanapum Claims Document
Review — March 17, 2008

04523-04527

MM

Declaration of David F. Bishop In
Opposition to Defendant Public
Utility District No. 2 of Grant
County’s Motion for Partial
Summary Judgment — July 9, 2009

13903-13917

NN

Declaration of Scott Hanson In
Opposition to Defendant Public
Utility District No. 2 of Grant
County’s Motion for Partial
Summary Judgment Relative to
NACE Painting Inspector Claim —
July 9, 2009

13769-13821

00

Deposition of George Thompson —
June 15, 2010 (excerpts)

02822-02938

v
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Superior Court of the State of Washington

For the County of Grant - e — e,
35 C Street N.W. | ]‘?‘
P.0. Box 37 lll ‘
Ephrata, WA 98823 e 3
(509) 754-2011 \ v
EVAN E, SPERLINE, Judge, Dept. 1 MIND{ FINKE, Court Administrator
JOHN D. KNODELL, judgs, Dept. 2
JOHN M. ANTOSZ, Judge, Dept. 3
MELISSA K. CHLARSON, Count Cormmissloner
February 19, 2010
MARTHA THORNTON
FILED
FEB 19 2010
John 8. Stewart
Thomas A. Larkin o BEREtva.Ag;E‘kN
Attorneys at Law

2300 S.W. First Ave., Ste. 200
Portland, OR 07201-5047

David E. Sonn

Kristin Ferrera

Attorneys at Law

P.O. Box 1688

Wenatchee, WA 98807-1688

RE: General Construction Company V. Grgni County PUD No, 2
Grant County Cause No. 08-2-01339-8

Counsel:

On May 31, 2005, Plaintiff General Construction Company (hereafter, Plaintiff)
contracted with Defendant Grant County PUD (hereafier, Defendant) to construct a fish
bypass on the Wanapum Dam in exchange for $29,449,100.00. The instant case involves
a number of claims arising from that contract. The motion for partial summary judgment
before me now involves only one of those claims.

This claim revolves around the construction of fairings on the fish bypass.
Fairings are coverings which reduce drag and promote efficient water flow inside the fish
bypass. Because conditions inside the fish bypass promote corrosion, the contract
required Plaintiff to paint the fairings in an approved way to reduce corrosion and to have
the painting inspected by one certified to do so by the National Association of Corrosion
Engineers (NACE). Plaintiff subcontracted the fabrication and installation of the fairings
to the Selway Corporation (Selway). After this happened, Selway sought permission to
use its own quality assurance manager, who was not NACE certified, to perform the
required paint inspection. Defendant, through its employee and project manager, Mr.
Dana Jeske, refused in a letter dated June 5, 2006. In that letter, Mr. Jeske wrote:
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John S. Stewart
Thomas A. Larkin
David E. Sonn
Kristin Ferrera
February 19, 2010
Page 2 of §

The intent of the specifications in requiring a NACE inspector is to act as
a check on the painter’s internal QA process. Therefore, as Selway’s QA
manager, Mr. Bruno cannot serve in the capacity of an independent
inspector.

Defendant offered to supply an inspector itself for a nominal amount, but Selway
hired an out-of-state inspector. On November 8, 2006, Plaintiff submitted a written work
claim to Defendant for the expense of hiring this inspector. Defendant refused to pay.
On May 8, 2007, Plaintiff agreed to pay Selway $67,000.00 for the cost of the
inspection.

The parties later entered into negotiations regarding a number of Plaintiff's extra
work claims, including this one. Many claims were resolved through this process and
Defendant ultimately signed change orders increasing the contract price by
$6,577,513.00. But the parties were unable to resolve the instant claim.

The contract between the parties contains several pertinent provisions governing
extra work claims. One provision requires any claims arising under the contract to be
submitted within ten days after the “beginning of the event or occurrence giving rise to
the claim.” This provision states that a failure to follow this procedure constitutes a
waiver of claim.

Defendant claims it complied with this provision, arguing the November 8 work
claim was the event giving rise to the Selway claim. While the meaning of a contractual
provision is ordinarily a question of fact, sec Burgeson v. Columbia Producers, Inc., 60
Wn.App, 363, 366-67, 803 P.2d 838, rev. denied, 116 Wash.2d 1033 (1991), the plain
meaning and the intent of the parties here admit of only one interpretation: once aware of
an impending dispute, Plaintiff was obligated to notify Defendant in order to reduce the
chance the matter would blossom into overgrown litigation. Plaintiff has offered no parol
evidence or alternate reading. Assuming that Mr. Jeske’s letter of June 5, 2006 was a
demand for extra work, it was thet demand that initially gave rise to the instant claim,

The contract also prohibits Plaintiff from making any claim for extra work unless
such work was authorized in writing and in advance of commencing work by either
Defendant’s District Manager and Division Directors for work up to $10,000.00, or by
Defendant’s Board of Commissioners for work exceeding $10,000.00. The contract
specifically provides the project manager is not authorized to approve any work change.
Plaintiff does not claim it complied with these provisions in regard to the instant claim.
Rather, Plaintiff claims Defendant, acting through its agent, Mr. Jeske, waived these
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David E. Sonn
Kristin Ferrera
February 19, 2010
Page 3 of §

provisions. Generally, procedural contract requirements must be enforced unless the
benefiting party waives them or the parties agree to modify the contract. See Mike M.
Johnson, Inc, v. Spokane County, 150 Wash. 2d 375, 386-87, 78 P.3d 161 (2003).
Waiver may be implied from the benefiting party’s conduct, but waiver, express or
implied, must be unequivocal. Id. at 391. In the instant case, the acts and words Plaintiff
attributes to Mr. Jeske (which I accept as true for purposes of this motion) were
uneguivocal. But so is the language of the contract which provides that any waiver must
be in writing, and that no official, employee, agent or representative of Defendants is
authorized to approve any change in the contract. Whether Defendant implicitly waived
the claim notice provisions of the contract depends on whether, under the circumstances
presented here, Plaintiff could rely on the words and actions of Defendant’s agent, Mr.
Jeske.

Washington recognizes two main types of agenis: actual and apparent. There is
no evidence before me that would allow me to conclude Mr. Jeske, even if he did and
said the things Plaintiff attributes to him, had actual authority from Defendant to do or
say them. Rather, Plaintiff argues he had apparent authority. Apparent agents are those
who, to third parties, appear to have sufficient powers conferred upon them by the
principal to bind the principal. The existence of an agent’s apparent authority requires
that the principal’s objective manifestations 1) cause a third person to believe, actually or
subjectively, that the agent has authority to act for the principal and 2) are such that the
person’s belief is objectively reasonable. See King v. Riveland, 125 Wash. 2d 500, 507,
886 P.2d 160 (1994). The apparent agent’s authority to bind the principal is based on the
words or conduct of the principal toward a third party. [d. Plaintiff was not permitted
under Washington law to infer apparent authority solely from the agent's acts. See
Hansen v. Hom Rapids O.R.V. P the City of Richland, 85 Wash. App. 424, 430,
932 P.2d 724 (1997).

Here, the parties agreed when they entered into their contract that Mr. Jeske bad
no authority to modify the contract or approve extra work. There is no evidence before
me that Defendant as principal did anything to lead Plaintiff to any other conclusion.
Even had Defendant done so, both the standard of proof and the showing necessary to
show waiver against a governmental entity such as Defendant is higher than that for a
private party., See Kramarevcky v. Dept. of Soc. & Health Servs., 122 Wash.2d 738,
743-46, 863 P.2d 535 (1993). Plaintiff has not addressed whether that standard and
showing have been met in this case. I conclude, therefore, as a matter of law, that
Plaintiff may not rely on the acts and words of Mr. Jeske alone to establish a waiver of
the notice claim provisions of the contract.
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Plaintiff next argues Defendant is equitably estopped from asserting the notice
claim provisions of the contract. The elements of equitable estoppel are: 1) an admnss:On,
statement, or act inconsistent with a later-asserted claim; 2) action by another in
reasonable reliance on the admission, statement, or act; and 3) injury to the other party if
the party who made the admission, statement, or act is allowed fo contradict or repudiate
it. See Colonial Imports, Inc. v. Carlton Northwest, 121 Wash. 2d 726, 734, 853 P.2d
913 (1993). The waiver analysis above applies to this argument as well. Defendant did
nothing inconsistent with its current claims, except, arguably, through its agent, Mr.
Jeske. In the face of the specific contract language I have alluded to, any reliance on M.
Jeske's words or deeds was not reasonable.

Plaintiff also argues it is entitled to recover for extra work on a quantum meruit
theory. Quantum meruit may form the basis of recovery only when substantial changes
occur as work progresses which are not covered by the original contract and which were
not within the contemplation of the parties when the contract was formed. See V.C,
Edwards Contracting Co., Inc. v. Port of Tacoma, 83 Wash. 2d 7, 13, 514 P.2d 1381
(1973). I do not believe Mr. Jeske's letter of June 5 was inconsistent with the parties’
contract, but if it was I conclude no rational trier of fact could find the change was
substantial, or unforeseeable by the parties. See Dravo Corp. v. Municipality of
Metropolitan Seattle, 79 Wash. 2d 214, 221, 484 P.2d 399 (1971).

Plaintiff’ also argues the related doctrine of cardinal change. See Hensel Phelps
Const. Co. v, King County, 57 Wash. App. 170, 182-83, 787 P.2d 58 (1990). To prevail
on this theory, Plaintiff must demonstrate a fundamental alteration of the contract beyond
its original scope. Id. at 182. Here, as in Hensel, there was no change in the scope of the
work to be done, and there was no fundamental alteration of the project.

Finally, Plaintiff argues it is entitled to void the claim notice provisions because
of mistake. This argument is difficult for me to address. Plaintiff has pled for relief based
upon mistake in the formation of the contract. Plaintiff argues now that even if it was
bound by and failed to comply with the claim notice requirements of the contract, it is
nonetheless entitled to the relief it seeks in the Selway claim because the entire contract is
voidable due to misrepresentations Defendant made when the parties formed the
contract. Plaintiff’s Memorandum in Opposition at 29-30; see Yakima County (West
Valley) Fire Protection Dist. No. 12 v. City of Yakima, 122 Wash. 2d 371, 858 P.2d 245
(1993). (It appears to me on the basis of remarks Plaintiff’s counsel made during
argument Plaintiff may be relying on a misrepresentation rather than a mistake theory.)
Defendant has not addressed this argument. In the event Plaintiff prevails on this theory,
the remedies available to the court are broad, and as near as I can tell, may involve the
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finder of fact evaluating the value of the services Defendant received from Plaintiff,
including the value of the paint inspection. See Restatement (Second) of Contracts sec.

158, comment a (1981). 1 emphasize this is only a tentative conclusion.

Defense counsel should present an order reciting that I have considered all
materials submitted by both parties and granting partial summary judgment. This ruling
does not preclude Plaintiff from pursuing its theory that the contract between the parties
is voidable under a mistake or under the misrepresentation theory. I so rule without
prejudice to either party to revisit in further pretrial motions the question of whether the
contract here is voidable. ‘

Very truly yours,
ohn Knodell
Judge
JK:mmf
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12

3

i4

18

16

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF GRANT

GENERAL CONSTRUCTION

COMPANY, a Delaware corporation,

Pigintiff,
Vs

PUBLIC UTILITY DISTRICT NO.

GRANT COUNTY, a Washington

municipal corporation,
Defendant,

PUBLIC UTILITY DISTRICT NO.
GRANT COUNTY, a Washington

municipal corporation,
Third-Party Plaintiff,
ve. ,

GENERAL CONSTRUCTION

2 OF

20F

COMPANY, a Delaware corporation,
TRAVELERS CASUALTY & SURETY

COMPANY; and TRAVELERS

CASUALTY & SURETY COMPANY,
BOND NUMBER 418103871237BCM,

Third-Party Defendants.

FILED
W& 05 AN

TN

NO. 08-2-01339-8
ORDER GRANTING PUD'S MOTION

TO DISMISS GCC'S SELWAY PAINT
CLAIM

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING PUD'S MOTION
TO DISMISS GCC'S SELWAY PAINT

CLAIM Page 1
TRERAT

16136

Satfars, Panishes, fous A Agbenrd, F.5.
Alioragys it Low -
2000 Chastar Kt Rewd /P O Do MisE
Wasiche, WA 9071008
(50) 662303 /(308) 62-3452 FAX
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THIS MATTER came before the court oh the motion of Public Utility

District No. 2 of Grant County (PUD") to dismiss General Construction |

Company’s ("GCC”) Selway Paint Claim. The PUD appeared through its
.J.W of record, Jeffers, Danielson, Sonn & Ayhward, P.5., by David E. Sonn
and Krietin Femera. GCC appeared through lts attomeys of record, Stewar,
Sokol & Gray, LLC, by John Spencer Stewart, Thomas Larkin and David D.
Beaudoin. The Court examined the file, Inciuding al tems listed on Exhibi ‘A"
attached, and heard argument of counsel on July 23, 2008 and on November B,
2000. The Court issued its February 18, 2010 letier ruling, a copy of which is-
attached as Exhibit “B." o | '

Based on the above, IT IS HEREBY ORDERED, ADJUDGED AND

| DECREED that:

"1, The PUD's motion for summary judgment dismissing GCC's
Selway Paint Claim with prejudice is granted.

2. This Order does not preclude GCC from pursuing Its theory that the |
contract between GCC and the PUD is voidable under GCC's mistake theory or
u GCC;%&:: ntaﬂon ﬁ\o% 43)

. A The PUD Is tho preveiling party on this motion. The PUD, as the
] ing party, may apply for reawnable_attomey fees In eccordance with
paragraph 6 of the contract between GCC and the PUD.

o N"u"wp{tl! Hiwg

ORDER G NG PUD'S MOTION D e et e 73,
TO DISMISS GCC'S SELWAY PAINT ’ : 1600 e Kot et 90 Box 1688
CLAIM Page 2 ; (000 LSRR (o LA AX
. Appendix B
" Page20of3
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)
10
19
12
13 éﬂ
14
16
16
17
18
19
20

21

L%

Presented by: .
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.

By, 'QVU—

DAVID E. SONN, WSBA #07216
Attomeys for Public Utility Diatﬁd No. 2 of Grant Counly

1

Approvodutofomandnatioeot
presentment waived:

STEWART, 8O & GRAY, e

J HN SPENCER STEWART, WSBA #15887
A. LARKIN, WSBA #
D.|BEAUDOIN, WSBA #
A ys for Plaintiff

ORDER GRANTING PUD'S MOTION i, Gombdm, G & Atard, P

TO DISMISS GCC'S SELWAY PAINT 2600 Chagtet K Bznd /70 Bom 1688

CMLNM Pege 3 m'r-n-,& .w-unm
Appendix B

15138 - Page 3of 3



APPENDIX C



10

11

12

13

14

15

18

FILED
JUN 24 2010

KIMBERLY A ALLEN
Grant County Clerk

RRImGANR

07-320600

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF GRANT

GENERAL CONSTRUCTION NO. 08-2-01339-8

COMPANY, a Delaware corporation,

ORDER DENYING GCC'S MOTION

Plaintiff, FOR RECONSIDERATION

PUBLIC UTILITY DISTRICT NO. 2 OF
GRANT COUNTY, a Washington
municipal corporation,

Defendant.

)
)
)
)
)
vs. ‘ )
)
)
)
)
)
)

THIS MATTER having come on special setting before the above-entitled
court on the motion of General Construction Company (“GCC") for
reconsideration of this Court’s 3/5/10 Order that incorporated the' Court's 2/19/10
ruling. GCC appeared by and through its attorneys of record, Stewart, Sokol & ‘
Gray, LLC. Public Utility District No. 2 of Grant County (‘PUD") appeared
through its attorneys of record, Jeffers, Danielson, Sonn & Aylward, P.S. The

Court having examined the pleadings, heard argument of counsel, and being Tfully

ORDER DENYING GCC'S MOTION FOR Jefters, nm:n:t:nn.mso.:[ ;;_.....m, s

RECONSIDERATION 2600 Chestes Kinam Rosd /P, Bos 1688

=) 1 : Wenatchee. WA 988071688

79?1%&000 . (509) 662-3685 / (509) 6622452 FAX
Appendix C
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10

i

12

13

14

18

16 |

17

18

19

20

21

advised in the premises; now, therefore,

IT IS HEREBY ORbERED, ADJUDGED AND DECREED that GCC'S

Motion for Reconsideration is denied.

DONE this th day o( 53:, QQ , 2010.

Presented by:
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.
By

4 )\\) i

—

DAVID E. SONN, WSBA #07216
Attorneys for Pubiic Utility District No. 2 of Grant County

1 Approved as to form and notice of
| presentment waived:

STEWART, SOKOL & GRAY, LLC

By :
d@ﬁﬁ EI\jC R STEWART, WSBA #15887
Attomeys for; Plaintiff
ORDER DENYING GCC’S MOTION FOR Jefrs, Daieton S & Avtnae, PS5
RECONSIDERATION 2600 Cresier Ko Roadg I .0, Box 1613
Page 2 (sos;‘ls?f;:s‘;?/(s%ofdssz?;gsru

791110.doc
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Grant County Superlor Court

TR ;mmumwmmmmﬂ

Ephrata, WA 98823

o ' (509) 754-2011
- EVAN E. SPEHLINE, Judge, Dept. 1 - - R . .. MINDI FINKE, Court Administrator
JOHN D. KNODELL, Judge, Dept.2 * .~ ° .. =7 .00 T e CRYSTAL BURNS, Ass't Court Administrator
- JOHN M. ANTOSZ, Presiding Judge, Dept. 3 ' S S el e et e s T
© . -MELISSA K. CHLARSON, Court Commissloner. . . e e L SR S T
‘ May 20, 2011 _ RENEE CAMPBELL
' FILED -
| MAY 2 o 2018;
John Stewart ;. o T . WMBEHLYA.ALLEN St
CAtomeyatLgw T oo SSensel
2300 SW 1% Ave, Ste.200. o :, S
Portland, OR 97201, = o RREERURRE .
David Sonn.” '
Attorney at Law
P.0.Box 1688 - -
Wenatchee, WA 98807-1688
Pamela Andrews
Attorney at Law

.200 W. Thomas St., Ste. SOO
Seattle, WA 98119

Re: General Construction Company v. Public Utility District No. 2
Grant County Cause No: 08-2-01339-8 . .~

Dear Counsel:

: .This litigation involves the construcnon of a fish bypass on the Wanapum Dam, a. . . .
structure damming the Columbia River and owned by the Defendant Grant County PUD. |

{hereinafter PUD).T| he Wanapum Dam was. descnbed in the followmg manner in.an Apnl 5

2005 report generated by a private consultant to the PUD-which was made avadable to. the . .
Plaintiff, General Construction Company (heremafter GCC):. B kL T

‘Construction of Wanapum Dam occurred between 1959 and 1963. The damhasa.. .
.+ modified Z-shape and consists of a concrete mtake/powerhousc section, a concrete :
-+ spillway section, and earth embanlcments .on each end.of the concrete structures. Thw .
-~ -arrangement was necessary to keep the concrefe structures on the highest, and best rock m
the river valley area. .

i
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The intake/powerhouse section of the dam consists of 16 intakes, of which 10 include .
generation units and 6 have been prepared for future generation units'. .

A system of post-tensioned tie down anchors was installed in the six future units.to
prevent overturning of these units by the horizontal thrust of the impounded water behind
the dam. The anchors are located on the upstream edge of the future unit intakes, are
inclined upstream at an angle of 6 degrees, and extend about 75 feet into bedrock (bottom
of anchors is at an average elevation of 364 feet). There are 13 anchors in each of the six .
future units. The anchors were installed in approximately 17 1/2 ~inch-diameter drilled .
holes and consisted of four cables, each cable with 90 wires of %-inch diameter. The-
bonded length of the anchors (load zone) was approximately 34 feet. The grout.:mix - .‘
consisted of cement, pozzolan, an intrusion aid, and water. The grout was pumped into .
the drilled holes under minimal pressure. Each anchor was loaded up to 70 percent of the ...
ultimate steel strength, approximately 2,970 kips...? The nominal working stress: of each.
anchor was 60 percent of the ultimate steel strength, approximately 2545 kips. -This -
resulted in a working pullout capacity of approx1mately 75 kips per foot of bonded

anchor length. ) o

The Wanapum is a gravity dam, that is, it is designed to resist overturning or sliding.
tendencies (due to horizontal loads imposed by the upstream water) by its weight alone.. The
weight of the dam without the future generation units is generally regarded as insufficient to -
maintain the dam’s stability without the help of the anchors. . : :

After completion of the dam’s construction, the PUD periodically commissioned
engineering studies of the dam’s stability. One group of these studies consists of standard
-engineering analyses. These studies calculate and quantify the forces operating on the structure |
properties of the dam and its environment. Another group is comprised of *“Part 12” reports.
The Federal Energy Regulatory Commission (hereinafter FERC) required the PUD to produce
these studies every two years. Each of these reports provided a “Potential Failure Modes
Analysis” (hereinafter PFMA). While such analyses may incorporate standard engineering
analysis, they go beyond traditional means of assessing project safety. While'standard ‘
engineering analysis judges a dam’s Stability to pass standards based criteria for stability, a
PFMA is designed to identify potential causes and consequences of failure. A'PFMA does not

. address the likelihood of failure but may suggest means of recognizing impending failure. . . :
Because these reports contain “Critical Energy Inﬁastmcture Information,” they are not public
documcnts . : : .

The mformatxon in the standard analyses is 1llustrated by two of those repons

! Future Unit 11, located directly adjaccnt to Powerhouse Unit 1, is one of six future generatlon units. It was buili to
house 2 large, heavy turbine designed to generate power and stabilize the dam with its weight. At all times germane

to this action it was empty.
2 A kip, sometimes referred to as a kilo-pound, is a unit of force that equals 1,000 pounds- force Itis used primarily

by architects and engineers to measure engineering loads.

2
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The first issued in1985. At that time, PUD engaged George Potinos and George Thon, of the
‘Ben C. Gerwick engineering firm, to investigate the corrosion potential of the anchor tendons in
the Future Unit Intalces Their final report mcluded the followmg :

“The grout encasernent of the tendons at Wanapum was not constructed so as to provide
permanent. corrosion protection.. The possibility for some corrosion at the interface
. between the first and second stage grout cannot be discounted, because our review of -
- records shows that-a grout of high permeability was used, and that-considerable foam and
laitance’. . : was probabl Y present at this mterface and was not removed pnor to the
‘ second stage groutmg ’ e - -

'Ihe qecond 1ssued February 18 2005 At that nme the Jacobs Engineering firm lssued 2
- its “Future Unit Fish Bypass.Stability Analysis™: commissioned by the PUD.: This report' was . -
: des;gned to assess the effect of construction ef'the fish bypass on the. Wanapum-Dam’s stab1hty
This report employed-both two: and three dimensional analyses to assess the-overall stability-of - -
- the dam. It also made-a gravity analysis. - This:analysis anticipated the plarined construction-of.a
fish bypass on Future Unit'11. Future Unit 11 contains three slots through which water behind
the unit passes downriver. Construction of a bypass required the creation of a.dry area on'the
+ upriver side of the dam behind each of these slots. Jacobs assumed this would to:be done by
construction of three coffer cells®, one behind each slot. Jacobs’ gravity analysis addressed. the
* possibility that coffer dam construction could affect the dam’s stability, but-considered only the - -
_effect of consecutive construction, that is, construction of one coffer cell, completion of work at.. .
that point and removal of that coffer cell before construction of the next coffer cell. It
" specifically noted that additional analysis would be required after the contractor provided a
specific dewatering proposal. The method Jacobs employed was “simplified” and based upon : .
only four factors: hydrostatlc force, gravity weight, post-tensioning force (the force supplied by
the anchors), and uplift force.® Jacobs obtained a value for the post-tensioning force by adjusting -
the known strength of the anchors at the timie of their installation by an estimate of the effect of
stress upon them.
The content of the “Part 12” reports is réflected in the last such report to be issued prior
. to formation of the contract at issue here. The engineering firm of Acres International prepared -
that report and issued it in November, 2004. This report expanded on the 1985 Gerwxck report in’
‘the followmg ianguage - ) A .

If progresswe COITOsion of upsl:ream foundanon anchor tcndons were’ to occur, this wou}d
“lead to loss of pre-stress force with vertical extension of anchors and o ?emng at the
foundatlon contact w1th some lateral rotatlonal deflection of monolith.” . At somie stage -

 Laitance is a residue of weak and non-durable material consisting of cement, aggregate, fines, or xmpuntxes

brought to the surface of overwet concrete by water bleeding from that concrete.

4 The term coffer cell refers to a “cellular cofferdam.” Thls is a temporary structure constructed in a river to exclude -
water from an enclosed area.

3 Uplift force is the result of water pressure under the dam pushmg up on the dam. Tt is the result of msuﬂicxent

drainage.
% The term monolith refers to the intake unit. Each of the future unit intake monoliths is 90 feet wide and includes

the intake openings and piers, gate and stop logs slots, and cable and drainage galleries.
3
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under normal conditions or under a transient higher water level or earthquake loading the
net anchor force may become insufficient to provide sliding or overturning stability.

The PFMA Team agreed on the need to estabhsh the specific mechanism of the corrosion-. -
and load modification process. The expectation is that if failure due to progressive SR

-corrosion of anchors did lead to a loss of stability, this would most probably occur in oné .:‘ -n: U

monolith initially and that one monolith could overturn. The possibility of a “domino
effect dueto-hydrodynamic loading on .adjacent monoliths during flow through an-.

“overturnied monolith opening should be corisidered since this could lead to more: sérious .- - HEES

flows if the adjacent monohth were to also overturn,

' The PFMA Team also dxscussed thé effects of the uncontrolled release of water that- | :f ,
- would result from the:loss of stablllty of.a smgle Fut.ure Units Intakes- monohth The general

L conclusmns teached mcluded e e, . . . e el

:"The magmtude of the release resultmg &om the loss of stab1hty ofa smgle L

o .'monohth would be in the range 300,000 cfs, which is well within the.
. "normal operating range of the Spillway system.
o The reservoit would be drawn down below the operatlng range of the -
" Powerhouse. . : .
" - “The concentration of ﬂow through a smgle monohth could cauise erosmn e
at the downstream toe. "' ~
© The remedial repair would be lengthy and costly from both the standpomt
< of capltal cost and lost power Tevenue.

Acres Intemational recogmzed the possibility that the anchor teridons supporting the
future intaké units might have lost structural integrity but, like all the réports prepared for'or by
the PUD, did not attempt to quantify that possibility in any way. Rather it, like many of the
reports made subsequent to 1985, recognized the “potential corrosion of tendons”, and
“progressive failure” possibility at the anchor tendons. Even without any quantification of this .. ©
risk, Acres classxﬁed the possibility of “Future Unit Intakes Loss of Anchor Force dueto . . - -

-Corrosion or other factors, leading to Instability of Monoliths during Normal, Flood or

Earthquake conditions” as a Categoty 1 potential failure mode, the highest,

classification “considering need for awareness, potcnual for occurrence, magmtude of

consequence and hkehhood of adverse responSe

In late May, 2005, GCC and the PUD, entered into a contract which obligated. GCC to-

“build a fish bypass on the Wanapurn Dam for a fixed sim of $29,449,100.00;" Disputes betwaen

the PUD and GCC arose during the construction process. While the parties. were able to resolve -

- some of these, many remain unresolved even though the construction is complete. In October, -
- 2008, GCC filed this action seekmg compensation:for construction costs beyond that prowded
. for inits contract with the PUD. ’ . o

PUD has brought nine summary judgment motions addressing GCC’s theories of

‘recovery. While these motions differ in many respects, they all ask the court to determine under l

what circumstances it should grant a party to a contract relief when that party makes-a discovery,

4
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- or an event occurs during the performance of the contract, which impairs the value of the bargain, -
“to that party. Some of GCC’s theories are grounded on rights it asserts under the contract and " -
others on rights it claims arise outside the contract. Many of the facts relevant to contract
: "forma’uon are: undlsputed . ~ SR S

On Apn] 14 2005 PUD lssued b1d spec1ﬁcatrons for the fish bypass project.- The bid . - -
specifications addressed the manner in which bids were to be submitted, the specificationsifor =
the completed:bypass, the method: for construction of the bypass, procedures for making any:. . -

- changes to these specifications and miethods and procedures to be followed toresolveany . .. ™~
. disputes-arising under the-contract. Included in the specifications were drawings and “phase.’
descriptions” which instructed potential bidders; in some.detail, how the work wastobe ..., ... -
‘performed. These instructions not only described the required-qualities of the completed bypass o
s but also addressed with’ spec1ﬁcxty some of the. methods of construction. ; T A
: One constructlon method specxallv addressed in the bld spemﬁcatxon involved the- -
.construction of coffer cells on the upstréam side of the dam: " These cells were to be. temp_orary

- gtructures, located:directly behind each of three slots on future unit 11.. They were to. function s i :,’ 3

small dams providing the: dry space necessary to permit construction on the upstream side of the, . _ -
-dam. - The specifications described the construction of each of the three coffer.cells as phases 24, -
2B and 2C. Because of concerns about the dam’s stability, the PUD engineers who drafted- these
specifications included the followmg language in the contract drawmgs desmbmg reqmred .
_construction methods:. . : O

2 Some portlons of the work on and mﬂun ex15tmg future unit 11 must be performed ino
a speclﬁed sequence as generally described in the following notes. g .

7. Phases 2A and 2B may not oceur concurrently, but must be done sequentxally
8. Both phases 2A and 2B must be completed before phase 4 may begin.

This Ianguage reqmred sequential construcﬂon of the coffer cells, that is that construction

of ane be completed and that the coffer cell be disassembled before construction of another. eouid' e

begm
, The b1d specxﬁcatlons contam a number of provnsxons desxgxed to gulde the 1n’rerpretatlon ‘ -
and construcnon of any ensuing agreement. The first, entitled “Instructions to Bldders ” contains

- ... alist of those items which make up the contract documents. This hst mcludes the bxd
gt specrﬁcanons, the bid, form.and supplemental forms. s Sl It s

. Thxs listi is essen‘aally repeated m the second sectxon of the bid specxﬁcatwns ThlS

- section is denormnated “General Ptovmmns” It contams a definition of “contract documents .
consistent with the list in the first section and pmv;des “These documents are. complementary;
and any work called for by one is as binding upon the parties as if called for by all.” A later =
section, entitled General Conditions, also contains a provision entitled “conflict and :
precedence/intent” which lists the precedence of the contract provisions. ‘The second item is
“addenda”, the sixth, “general conditions”, the eighth, “contract drawings,” and the eleventh and
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last, “bid proposal ”
A third secnon, Genera] Reqmrcments provndes at G 12:

The contractor shall satisfy itself conceming thc nature and the location of the work the
. general and local conditions; particularly those affecting transportation, disposal,: -

- handling and:storage of materials, availability 6f 1abor and applicable wage rates, water-. .-
“ and-electric power, roads, climate conditions, and seasons, and physical conditions at the -
actual work site and project area as a whole, the equipment, and facilities needed -, -~

* preliminary to and during work prosecution, and-all other matters which can in any: way

. affect the work or the cost théreof. “Failure of-the Contractor to acquaint itself with all

* available information regarding any applicable.condition will not relieve him.of the - -
respon51b1]1ty for properly- estnnatmg both the- d1fﬁculttes and costs of successful}y
tperformmg the work . . :

R The bid: spemﬁcatlons also prowde that by submlttmg a bld a contractor acknowledges =y
;o mspectlonoftheconstructlonsne T 2 R WU : o

. Thc b1d speclﬁcattons contamed several provxsions dealmg thh future clalms for extra -
compensation for alterations or additional work madé necessary by unforeseen dxfﬁculues GC—
14, entitled “Changes in Work,” provides: : : : L

Without invalidating the Contract, the District may make.changes by altering, adding or
deducting from the work, and/or make changes in the drawings and specifications
requiring changes in the work and/or materials and equipment to be furnished under this . .
Contract; provided such additions, deductions or changes are within the general scope of - -
the Contract. Except as provided herein, no official, employee, agent or representative of .- -
the District is authorized to approve any change in this Contract and it shall be the -

~ responsibility of the Contractor before proceeding with any change, to satisfy himself that
the execution of the written Change Order has been properly authorized on behalf of the
District. The District’s Manager and Division Directors, under certain conditions as set -
forth in District. Resolution No. 7687, have authority to approve Change Orders up to -
$10,.000.00 or less. Only the District’s Board of Commissioners may approve Change
Orclcrs in excess of $]0 000 00. (Emphasm added) .

| GC-]O enntled “Damages” provxdes

’,Any cla:ms arzsmg under the Contract by the Contractor shall be made in Wntmg to. the
. Engmecr no later than:ten calendar days after the begmmng of the event or occurrence .
- giving risg to the claim. Failure to make writteri claim prior to the time spemﬁed in the -
. Contract Documents shall constitute waiver of any such claim. (Emphasis - e
added) , . . )

In the event such a claxm is made and X'EJBC!’{:d section GC-18 of the bid Specaﬁcanons
requires written protest within 10 days of notification of rejection.

6
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On'the day following issuance of the bid specifications, April 15, 2005, the PUD issued .. - .

addendum #1 to those specifications. That addendum provided in part:

One construction method and dewatering concept is conceptually ptesented in the
contract documents. The Contractor may use this method or develop another method. .In

- any ¢ase, the details of the method selected shall be:designed by the Contractor and - . - .+ ST
.submitted for reviéw and approval by the District Engineer. The submittal. requirements' e i
“rare to address the requu‘ements mdlcated on both the drawings and the speclﬁcatlons A SR S SUPNNE

L “ 3

On May 5 2005 the PUD 1ssued a request for hlds On the same day, GCC submltted 1ts':‘ -

bxd The b1d contamed the followmg language A e ST :zt’,':‘-:. o

Laand

e Thc crmcal path runs through the slot B constructxon, rherefore we have procured two SRRMINFEAE N

dewatering bulkheads to work in the B and C slots concurrently. ‘By working in more.-
than-one slot at'a time, the A slot and C slot worlk has been taken off the critical path.+

‘With the A-slot and C.slot off the critical path General Construction is able 1o complete e

‘construction months ahead of the specified- March 15, 2007 completion date. .. . - -~
. Censtruction within slot B and slot C will start mnncdmtely following the temporary
L dewatenng bulkhead mstallatmn (Emphasus added) R

- On May 23 2005 the PUD Commxssmners met and elected to.accept GCC’s b1d On
that same day, the PUD mailed a letter to GCC notifying it that its bid was acCepteu and -
enclosing a contract form. On May 31, 2005, the parties executed a contract requiring GCC to.
construct a fish bypass on the: Wanapum Dam “in. full compliance with the Contract Documents -
made part hereof, entitled: CONTRACT DOCUMENTS #330—2030 BID FOR Construction of
Wanapmn Future Unit Fish Bypass.” - : . .

GCC began constructlon of the ﬁsh bypass in early July, 2005 It mtended io employ the
concurrent sequence outlined in its bid for the construction of the coffer cells. On January 3, -
2006, GCC-made the first of several concrete pours behind slot B of Future Intake Unit 11. On
January 5, PUD engineers detected, apparently for the first time, movement of the dam through a -

sensor device, referred 10.as-a “crack monitor,” placéd on the dam. This movement was léss than .. .- -

the width of a pencil lead.- Counsel for the PUD has represented that the dam subsequently '
moved back into its original position. The parties apparently agree there is no way of knowing -

- whether the movement.was.the.result of coffer cell construction or whether furthermovement - .. .,

and dam instability would have been the result of proceeding with.the two-slot method outlined . -
. inthe bid narrative. The PUD notified GCC of the movement the following.day.and notified

their engineers-that the PUD-required-GCC.to return to the consecutive coffer cell construction:.. . =" .« o

.. outlined in the bid specifications. The PUD did not at that time tell GCC that the dam moveément

:created any concerns about the dam’s stability or that the two slot method was unsuitable. for any . -
“: : reason. GCC followed the PUD’s directive and proceeded w1th consecutive coffer cell

construction.
- In 2008, GCC instituted an investigation which included making a Freedom of*

Information request to the PUD. As a result, it obtained a number of reports in PUD’s
possession about the Wanapum Dam, including those described above.

7
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Three of the PUD’s summary judgment motions address claimed defects in the

-bargaining process. These claims therefore arise outside the contract itself and are premised

upon the PUD’s alleged failure to deal in good faith during the period of interaction between the
parties before they entered into the contract. The parties have referred to the first of-these claims

.+ .. as the “Superior Knowledge” claim. GCC asserts under this doctrine that the PUD breachefd its -
e -.contract wnh GCC by faﬂmg to dtsclose mformatlon it had a‘oout the. dam s stabxhty

"« knowlédge only:if: 1) GCC undertook to perform without-vital knowledge of a fact.that: affectéd ) f_ e

,,,,,,,

The PUD can be he]d hable for a breach of contract for nondlsclosure of supenor .

its performangce costs or direction; 2) the PUD was aware GCC had no knowledge.of and no.: .

.. reason to obtain such information; 3) the PUD supplied a contract specification to GCC.which . . . .
.++.eithermisled GEC or did not put it.on notice to.inquire; and 4) the PUD failed.to providé.the.. . < e o .
- relevant information. GA¥F Corp. v. United States, 932 F.2d 947, 949 (Fed. Cir.),-reh’g denied, - .. -:. . =

- suggestion for reh.’o en banc declmed f1991), cert: dengeﬂ 502 U S 1071 117 L. Ed 7d 131 132 o o e

\.:A’SCt965(1992) e e e e

' The PUD offers several theones supportmg 1ts motlon for summary dlsmlssal of thxs

. claim.-Only two. need be addressed.- Under the superior-knowledge doctrinethe governmental . .. .

contracting body is-not liable for nondisclosure of information which the contractor could or-

“should have:known. .Information known in a particular industry is considered knowledge that a

- ‘contractor:could or should know. Id. at-932 F.2d at 949. So is information reasonably available

from other sources.. See McCormick Constr.; Co.v. United States, 18 CL.Ct: 259,.266.(1989) .
aff'd 907 E.2d 159 (Fed.Cir. 1990). Thus, under this doctrine, a contractor having experience in -
the field of concrete drilling into a concrete dam should have known that drilling into a concrete
dam with no knowledge of the amount of aggregate rock within was risky and expenmcntal

Gramte Constr Co v, United Qtates 24 C‘l Ct. 735, 753 (1991)

In the instant case, the parties’ pre-bid communications reveal that GCC engineers were awaré

‘that the PUD required sequential slot construction in the bid 'speciﬁcations because of its -

- concems about the dam’s stability.” Mr. Dave Bishop,.a GCC engineer who participated i in .

‘prepanng GCC’s bid, even pcrformed hlS own’ tlppmg analysm on May 11, 2005:

Wlule the PUD may not have dlsclosed all of the reports it commxssxoned from

- .- independent consiltants, GCC has riot identified with particularity. what information contamed in

any undisclosed reports would have been relevant in its assessment of the viability of its.
proposed two-slot proposal ormhow xt ~would have used such mformatmn n. makmg that
assessment N e R P S . ‘

The reports GCC obtamed through Free:dom of Infonnanon Act requests are elther

PFMAs or standard analyses. The PFMAs address only the potential causés and conscquences

of instability, not their hkehhood

The standard analyses do address rccogmzed enginecring criteria for assessing the dam’s
stability. By their own terms, however, they are simplified and based upon the dam’s mass, the

8
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forces exerted upon the dam by the water flowing behind it, the uplift force, and the force
exerted upon the dam by the anchors. The first three of these factors are based upon readily
available data. As.noted above, the last factor is based upon the physxcal properties of the anchor

-tendons at.the time of their mstallatmn and an ad_lustment by PUD engmeers for “creep” loss

estunated at 10%. -

: =~-W}ule at least on'efst'emdard analysis addresmd the cffect of sequential ooﬁ'er dam
construction on the dam’s stability, this analysis was tentative at best and recognized-that only -

~ monitoring of the dam during construction could-effectively evaluate the risk of tipping. GCC’s -
. . two-slot-proposal, unformed:at the time-of the last standard analysis, was unaddressed. Thus, : .
.+. eventhe information in the: standard analyses shed: httle hght on the vxablhty of GCC’

: -constmctlon sequence B T . .

1'- ! W
Ve e w N

By referenc:: to the declaratlon of Mr ‘Dave Andersen a GCC engmeer, GCC 1dent1ﬁes

+ - the mformatlon in the PUD"spossession during the bidding process it-alleges it-needed to -

evaluate whether concurrent construcnon sequence was feas;ble Mr. Andersen hsted the
followmg : L

%

cow o The cnterla that would be used to Judge the acceptablhty of an alternate sequence
e FER.C’ overall rev1ew and approval authonty OVCI‘ any sequence change;
. @ 'The volummous Gerwu:k Hatch Acres and MWH studxes and concerns, or €ven a

summary thereof, which detailed the sensitivity of the tendon anchor ﬁmctzonahty i
- terms of preservmg overall global stablhty of FUI No 11; -

¢ Any measurement or insfrumentation criteria by which PUD would monitor the stability. .
of FUI No. 11 and/or provide a basis for PUD to suspend or re-direct construction
activities. The fact that existing mstrumentauon was msufﬁcnent to reliably provxde an

early warnmg system s R .

. FERC’S new Part 12 safety reqwrements for the' Dam

* GCC doés not identify any data about the physical properties of the dam as mformanon

‘the PUD 1mproperly failed'to dlsclose ‘Nor does GCC explain how any failure to disclose’;,
- prevented it from makmg its own assessment of the likelihood of destabilization. Both GCC and

the PUD knew that any constructzon on the dam could entail some nsk of destabrhzauon

N Nelther was' of is m a superlor position to assess'that nsk : IO

GCC makes an altematlve argument. It claims the PUD failed fo disclose that FERC was oo .
" concerned about the dam’s stability and had evaluated the consequences of instability as’
- extreme. GCC asserts that because of FERC’s assessménts, GCC was held to standards more -

stnngent than generally accepted engineering standards

7 Creep is the tendency of a solid material to slowly move or deform permanently under the influence of stresses.

9
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The record doesn’t support this contention. While FERC was monitoring the dam’s -
stability during construction, it did not participate in the decision to require sequential :
construction of the coffer cells. There is no evidence FERC imposed any requirements beyond -
those of the contract.. The contract neither adopts any FERC requirements nor requires FERC
- approval of construction methods. There is no evidence the PUD considered any.FERC .. .- -
requirement when deciding to require sequential construction. GCC has not-explained how the -

.. -presence of absence of effective’'monitoring of the dam’s stability in any way.impacted. the: COSt: -l o

- . "or direction of its performance under-the' contract The same is true of" the PUD’S eﬂ'orts 1o -
s unprove momtonng of the dam s stablhty C Co i

- GCC’s clatm that thc PUD W1thheld v1ta1 mfonnatlon about the dam s stablhty faﬂs
bccausc there is no.evidence before the court that any instability would have affected: GCC’s..

v ability to coistruct thé coffer cells as it had planned or. ﬂlat any mstab1hty was. thebasw for any i g

m,--'changemconstructmn R T : B R e T IR TRCNL S

Even if 1here~were such evxdence hke the contractor in Granite g;onsu' Co Vi Umted
. States, supra, GCC knew, or at least should have known, that its proposed construction method -
* presented Tisks to the dam’sr:é‘.tability which could not be accurately assessed because the anchor

tendons which-enharice that stability were inistalled over forty years ago, were designed for-short- = s
term use of five to six years and could not be inspected to determine their current integrity. Any- ...

failure by the PUD to disclose did not make. GCC any less able to assess the'risks inherent in its -
proposed two-slot construction aequence Therefore, as a matter of 1aw its supenor Knowwdgc
claxm should be dlSIIllSSBd - - ~

A The PUD 8 next two motlons deal wnh the doctnne of rmstake thle GCC clalms its
contract with.the PUD provides for concurrent construction of two slots, it altematively claims

that if the contract does not so provide, the court should reform the contract do so for one of two - -

reasons. First, it argues the parties both intended the contract to provide for GCC’s proposed .

concurrent slot construction even if it did not. Where parties to a contract share an identical

- intent when they form that contract, but do not express that intent in the written agreement,

‘mutual mistake occurs and is the basis for reforming that agreement. See Seattle Professional
Engineering Employees Association v. Boeing Co,, 139 Wash..2d 824; 991 P.2d 1126, 1.P.3d ..
578 (2000). The record contains sufficient evidence for a trier of fact to conclude the paities
shared the intent GCC claims: At this point, the interpretation of the contract as it relates.to -

.. . concurrent or consecutive slot.construction, as explamed below, is a question for the trier of e
fact. For that reason; the PUD’s motion for summary judgment on the mutual mxstake clalm, I

_insofar it is based on this theory, is demed

GCC also clalms thc court should rcform the contract because the parnes were mlstaken

. either mutually or unilaterally, about the.dam’s stability. There are two reasons why this claimis - . .

" © not viable. Fust, at the time the parties entered into- thexr agreement, the dam was stable. GCC

 argues that the parties’ mistake was not about the dam’s stability, per se, but rather the possibility

that construction could destabilize the dam. But to support a claim for reformation due to -

" mistake, an erroneons or mistaken belief must relate to the facts and circumstances as they were
at the time of formation of the contract. Restatement (Second) of Contracts sec. 151, comment a
(1979)(stressing that erroneous beliefs regarding future events are not mistakes under this

10
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doctrine). Any mtstaken bel;ef about the hkehhood of future events does not fall within this
“defi nmon : . . : TR .

. Second, GCC, by.proposing the cbnstruction sequence at issue, particularly whete both
parties were aware of the unquantifiable risks involved, assumed the risk that the method would -
not work. See McConnell v. Gordon Constr. Co.,.105 Wash. 659, 662,-178 P. 823 (1919);.
Austlg Co. v. United States, 314 F.2d 518 (Ct:-C1.1963) cert: denied, 375.1J.5;::830 (1963)

. Neither the doctrine of mutual mistake nor the doctrine of unilateral mistake apply ifthe .

claumng party bore the risk of mistake. Denaxas v, Sandstone Court of Bellevue; 148 Wash 2d L
Pub. Util. Dist. No. 1 of Lewis County.v.-Wash. Pub Power B

654 668, 63 P.3d 125-(2003);
gp_ly Sys,, 104 Wash 2d 353 362, 705 P. 2d 1195 713 P. 2d 1109 (1985)

Fmally, GCC clanns the court should reform the contract under the doclnne of umlatera1~ RIS

" imistake, .See Washington Munial Savings Bank v. Hedeen, 125 Wash. 24.521;886 P.2d 1121 -5 '~ -
+(1994). In thisTegard, GEC argues that if the contract requires sequential construction; the PUD : -« = -+ -

. either misled it about this fact or was aware of GCC’s mistake, had a duty to correct GCC, and
- failéd to do so." Given that the terms of the contract, as explained below, were. fixed by the hid
prepai'ed by GCC’s agents, this assertion fails as a matter 6f law. This claim also, fails because

. GCC-assumed the risk of mistake. (see above) Summary Judgment on the balance of the nnstake S E

clalms is: granted in favor of the PUD

The PUD moves for sunnnary Juagmem msmxssmg GCC’s “mtentlonal \
nnsrcpresentatlon” claim. Such a claim sounds in tort. It is composed of nine elements: 1)
- representation of an existing fact; 2) materiality; 3) falsity; 4) the speaker’s. knowledge of its
falmty, 5) intent of the speaker that it should be acted upon by the plamtlff 6) plaintiff’s

ignorance of its falsity; 7) plaintiffs reliance on the truth of the representation; 8) plaintiff’s ngﬁt :

* to rely on the representation; and 9) damages suffered by the plaintiff. West Coast, Inc. v.

- Snohomish County, 112 Wash. App. 200, 206,48 P.3d997 (2002). GCC asserts to the court that . |

the PUD has misconstrued GCC’s pleadings, that it makes no tort claims and specifically that it

~. - does not claim damage from the PUD’s commission of intentional misrepresentatior. GCC does

assert, however, that the PUD, through its agents, made misrepresentations relevant to GCC’s .

- contract-claims. That question must abide-another day. :Based on GCC’s representations, the -
PUD’s motion is granted only to the extent the mlsrepresentatxon claim purports to- be or may be
s construedtobe,atoﬁclaun e . s .

. The next motmn deals w1th GCC’s contract clalms Whlle the PUD demes that GCCis.
entxtled to additional compensation for the cost of using the consecutive construction method :
_-both under the contract and under extra-contractual theories such as guantum meruit or. cardmal
change at this time it moves:for simmary judgment orily on those claims arising out of the -

. contract itself. It contends the contract between the parties expressly required consecutive,
construction of the coffer cells, It further contends that even if the PUD’s insistence.on | i
consecutive construction of the coffer cells constituted a change in GCC’s obligations under the .
contract, GCC waived any right for further compensation by failing to give the PUD notice of its
intent to do so and to obtain a change order before proceeding with the directive. See Mike M
Johnson, Inc. v. County of Spokane, 150 Wash. 2d 375, 78 P.3d 161 (2003).
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EP N

.. fraud, this court is under an-obligation to enforce.the bargain entered into by the parties ~ - , - -
- .+ @ccording to its terms, Torgerson-v.-
= 318 (2009)¢“It'is. black letter:law:of contracts that, the,partres to a contract shall be bound by.its: -

++ . ..render a contract.unenforceable Haugenwv.:Neéiswonger 34 Wash..2d:422, 426,209 P.2d.267 -~
+: - 7 (1949), even if the agreeinent-subjects one party to‘éxposuie of substantxal risk;’ Smrth Ve Pnce S
: '--Creamenes, 98N M 541 545 650P2d 825 (1982) ' IS T e

- Subject to narrow limitations, parties in Washington have extensive power to agree. See,

-e.g., Clements v. Olsen, 46 Wash. 2d 445, 448, 282 P.2d 266 (1955) (“Courts do not have the

power, under the guise of interpretation, to rewrite contracts which the parties have deliberately -

" made for themselves.”). One commentator has:gone so far as to say, “Just as there must-be -
. - -‘freedom for the thought we hate,” so'there miist also be; in a measure, freedom for the contract:.
that we hate » Hav1 ghurst The Nature of anate Contract 124-25 (1961). :

In the absenee of a tradrtronal defense relatmg to abuse ofthe bargaining process; such as. ..,

irichln. Tower; LLC, 166 Wash. 2d'510; 517, 210 P.3d .

terms.”). The mere.fact that one of the parties to a contract drove a hard bargain will not in itse]f BENE

The PUD asserts that the bld specrﬁcatrons constxtuted an- offer GCC accepted w1th its e ‘,‘.';} .

* . bid and that the terms of the bid specifications:are-the terms of the contract. But apublic v ... ¢,
- agency’s invitation.to,bid on a public work ‘contract is'not-an offer-to contract but rathera -~ e

solicitation foranoffer Bgerless Food Products, Inc. v, State, 119 Wash. 2d 584, 592, 835 P:2d = .- . .
1012 (1992); | alis, 97 Wash. App. 750, 986 P.2d 836. (1999)(contraetor s L.

. bid on consrrueuon pro;ect d1d net create an-enforceable oral contract). The bid made in -

response to the invitation is an offer. . Mottner v. Mercer Island, 75 Wash. 2d 575, 579, 452.P. 2d S

.. 750 (1969). The acceptance of the bid'is always:required to be identical with that bid, or there i is -
‘. no meeting of the minds and no contract. Blue Mountain Const. Co. v. Grant.County School. -

Dist. No. 150-204, 49 Wash. 2d 685, 688, 306 P:2d 209 (1957). Such an acceptance -

- consummates-a contract on the terms of the bid, but.an expression of assent that changes: the

terms of the offer in any matenal respect is at best a counteroffer and creates no contract. Id.:

GCC’s bid in this case adopted the terms of:the bld specifications in the main part, But

' apparently in response to conversations with the PUD’s staff and the addendum of April 15,
- GCC’s bid departed from the bid specifications by providing for. concurrent dewatering of slots‘: SR

B and C of Future Unit 11. The PUD accepted the'bid without changing any of its terms: By -

. domg 50, the PUD bound itself to a contract with GCC in.accordance with the terms of the brd

. The PUD argues that the bld could not supersede the terms of the b1d spccrﬁcatlons It

: pomts out that the general.provisions rank the specifications ahead of the bid itself and require .

. the specifications to control in the event,of conflict between the two. It also argues GCC’s:bid ..
. "was non-compliant because GCC did not specifically set forth in its bid that the two slot method
o ~dev1ated from the specrﬁcatmns wh:ch was requrred in the general prov:srons S e

The PUD seems to argue that the court can and must rnodlfy the tetms of the offer in: th1s

- case to comply with the specifications, but offers no authority that supports this proposition. .

Under the principles set forth above, GCC was free to make any offer it chose. PUD’s response
either created a confract identical to the terms of the bid or created no contract at all.

12

Appendix D
07804 Page 12 of 15



o for Pertial:Summary Judgment-GCC’s Claim 10 Coffer Cell-Flooding Claim at.3);, Without; o s’ v o o
- :ruling as’a matter:of law that the term-as used in the addenduriincluded coffer-cell: construcnon; S d L
there appears to be room on this record to argue-that it- does and that the byj was thcrcfore in: R

GCC’s failure to specify any deviation from the specifications may not have rendered its

bid non~complxant because in Instruction 14, the PUD reserved the right to waive minor errorsor . -

. uTegularmes in GCC’s bxd

Evcn if the genera] condltxons somehow determmcd the construc‘non to be ngen the b1d
* they rank addenda before-the contract drawings which provided for sequential construction and .,
" therefore provide that in any conflict between addenda and those drawirigs, the addenda-shall ..

" . control.- Here, the RUD:issued addenda which:invited alternative proposals-for dewatering;:. .

metheds.; The record-contains many. instances where both parties used the term. “,de_watcnng 3
.. ways .ind,ipat,iﬁg, it applies-to the constriction of coffer cells. For éxample, the PUD itself argues.. .

" -at one point that provisions of the bid specifications, T-11.and' 1.05E, which by:their terms deal e

with dewatering; -apply to coffer cell construction. (Memorandum in Support:6f:RPUD’s Motion .

. "comphance thh thc speclﬁcanons

*.‘,

The PUD altematwely argues that parol evxdence that is statements and actmns of the
. parties extrinsic to their written.agreement, demonstrate their mutual intent to. adopt the .-

. consecutive: coffer cell construction method.- The agreement between the parties is that .
" objectively manifested in their writteh agreement. Wilson Court Ltd. Partnership v. Tony" - -

Maroni’s, Inc. 134.Wash. 2d 692, 699, 952 P.2d 590 (1998). But parol evidence is admissible -, -

- here because the contract is not integrated.. See Lopez v. Reynoso, 129 Wash. App.-165,188.p.3.

" 398 (2005), rev.:denied, 157 Wash. 2d 1003 (2006). This evidence is also admissible to show.

. the situation of the parties and the circumstances under which their agreement was executed for . -
the.purpose the PUD advances: to ascertain the intention of the parties and to properly construe -
- that amement Qg:g V. Hudesman, 115 Wash. 2d 657, 669; 801 P.2d 222 ( 1990) ‘ .

The meamng of a contract is ordmanly a quesuon of fact See Burgeson v, Columb1
- Producers; Inc.; 60 Wash. App. 363, 366-67. 803 P.2d 838, rev. denied, 116 Wash. 2d 1033 -

- +(1991). The language of the contract documents together with the extrinsic evidence-before,theg .
.court is'not.sufficient to allow:the court to rule on the meaning of the parties’ agreement as a -+ .
atter of law. A reasonable trier of fact on the record before the court could find that GCC " -+ -

. .contracted for the two slot.method of coffer cell construction.. The PUD’s. argument that the.: -

. court must ﬁnd asa matter of Iaw that GCC agreed to the sequentlal method is w1thout ment
ThIS does not end the i mqmry Thc PUD points to. those pomons of the contract, GC 10
+and GC-14, which-deal with change orders:for alterations and additions. Here; GCC.claims.it:.:

gave adequate notice and made the required claim under the.contract by writing something.on a ‘i-; RS
. blackboard at.a'meeting held with the PUD’s engineers. This constitutes neither notice nor claim. ..

under the contract §_ Mike M. Johnmn, Inc v, County of S_t_aokan ugra, 150 Wash 2d at -
382-83..

But, the notice and clalm provisions may not apply to the two-s]ot claim. The terms used
(GC-14, the “change™ provision, apply to “additional” work, but not “extra” work. These terms
have a special meaning in the context of public contracting. “Extra work,” as opposed to

13
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.. Edward R, Marden'Co

additional work, means work which is not required in the performance of the contract; something
done or furnished in addition to or in excess of the requirements of the contract. “Additional
work” is something necessarily required in the performance of the contract and without which it
could not be carried out. The distinction between extra work and additional work is that the

.- former is work arising outside and -entirely independent of the contract and not something ..

-+ - necessarily required in its performance.. Dravo Cogz Vi Mumcmahty of Metropolltan Scattl 79 A
' _Wash 2&214 221 179P 2d 27 (1971) B .

NN GC 14 also prowdes that it apphes only to work under the general, scope” of the-.
" contract. ‘G-1 of the bid-specifications defines the scope ¢of work as that “necessary forthe - . -

. v Construction-of Wanapum-Future Urit Fish Bypass.” - This alsois.a term with a.widely -2 . - - PE
. recognized meaning in the context.of constructiori contracts. - Work is beyond the general scope- -

... of a’contract when it fundamentally-alters. the-Contractual.undertaking:of the contractor.- See. =+ .. ..., L Fae
- p::vUnited States, 442-F:2d.364, 369 (1971).. Work beyond the.general .~ ... . 17
w1+ -stope of'a contract has also been defined as that which drastically modifies-the contractor’s-:. <.~ - -« -

- obligations under that contract. Embassy Moving & Storage Co. v. United States; 424 F,2d 602
- (Ct.CL 1970).- In assessing whether-work exceeds. the scope of the contract, each case must be -

.. judged according 0 its own-facts, considering the'scopé.and quality of the.changes ordered a'nd e

‘the cumulative effect of such direction on the prOJect as a whole. S]PCO Services & Marme
‘ Inc V. Umted Statcs 41 Fed Cl 196 (1998) . L

N Uncler thm prmcxp]c a reauctlon in the size of reqmred concretc panels was hela tobea - -
.change within the general scope of a construction contract. F;:S. Jones Constr, Co. v. Duncan -

*'Crane & Rigging, Inc. 2 Wash. App. 509, 468 P.2d 699 (1970). On the other hand, the .

- .government’s order to remove carbon steel nuts and bolts and replace them with stainless steel

nuts and bolts constituted a change beyond thé general scope of the contract where the contract

permitted the use of either. Martin I, Simko Constr., Inc. v. United States, 11. Cl. Ct. 257 -

(1986). Changing the performance standards of a coffer dam by requining the contractor to

maintain integrity below subgrade has also been held to be a change beyond the general scope of

a constmctlon contract. Corbetta Constr Co. v Umted States, 461 F.2d 1330 (Ct.Cl.- 1972)

R

, The same problem arises with apphcauon of the not:ce reqmrements of GC 10. By the
terms of the bid specifications; this provision applies only to ¢laims arising “under the contract.”

- - One reading of this provision.is that it applies only to work within.the contract’s scope.: This

.. -reading is consistent with common law. Generally, the.scope of an express contract is.limited to .
- the quantity and nature of the work contemplated by the parties at the time the contract was -

.- executed, that is, upon which-there was a meeting of the minds. All work performed in excess of
"+ . this limitation is:“new and different™ work not:governed by the expréss contract.- SeeNote; - . Lt
- Recovery for Unforeseen:Difficulties and Expense Under Municipal ‘Constructiqn-Contra‘cts,,51-.,-,; RS

Yale L. J. 162,167.(1941). Under this-principle, where-an.owner directs a contractor to perform . .
extra work, he.cannot avoid liability for the cost of that extra work by invoking the contractor’s, -
failure to comply with notice and change order provisions. Bignold v. King County, supra, at 65.
Wash. 2d 822. This is the rule in other jurisdictions as well. See Devenow v, St. Peter, 134 Vi,

© 245, 356 A.2d 502 (1976); Mahoney v: Hartford Invest. Corp. 82 Conn. 280. 73 A. 766 (1909),

Chlcago Lumber & Coal Co V. Garmer, 132 Iowa 282, 109 N.W. 780 (1906). .

14
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" GCC has failed to this point: to identify those claims it believes are beyond the general
scope of the contract. Neither party has briefed or argued which work at issue is within the
general scope of the contract.or which work is extra, as opposed to additional, work. The record --. -
. before the court is insufficient to rule on these questions. "To take the two slot claim as an- .
- example, the PUD has-denied that the dam’s movement during construction played any role in. its PRI
decision-making, It-has not identified any way GCC’s construcnon method was unsmted to the
puzpose of safely corxsn'ucung the ﬁsh bypass ' e L e e e

Whether oF not the remalmng clalms GCC makes-arise under the contract may: turn upon
g ‘whether those claxms are wnthm the gencral scopc of thc contract Y I

e

8

Whether the changes the PUD ordcred and thc dxrectlons it gave GCC aftcr contract
_— foxmatlon were “‘necessary”scould-help determine if the changes and directions were extra: work
- unnecessary.in the.pérformance of the eontract, and if the changes -were fundamental and beyon
-~the general scope of the-contract: The court, therefore;- directs- GCC to xdentlfy which-work -
: covered by the PUDjs remaining summary judgment motions it claims is-beyond the general.
- -scope.of the contract: .The coux’t requests further bneﬁng on'the issues regardmg extra work and
: ‘.thescopeofﬂlecontract R e e P

JDK:cmb o

cc: file .
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FILED
'JAN 12 2012}

A, ALLEN
. County Clari

BUBREE

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
COUNTY OF GRANT

GENERAL CONSTRUCTION ,
COMPANY, a Delaware corporation,

Plaintiff,
Vs,

) NO. 08-2-01339-8

) ;

)

)

)
PUBLIC UTILITY DISTRICT NO. 2 OF ;

)

)

)

)

ORDER GRANTING PUD'S MOTION
FOR SUMMARY JUDGMENT: GCC
SUPERIOR KNOWLEDGE CLAIM

GRANT COUNTY, a Washington
municipal corporation,

Defendant.

THIS MATTER came before the court on the motion of Public Utilty
District No. 2 of Grant County (‘PUD") to dismiss General Construction
Company's (“GCC”) Superior Knowledge Claim. The PUD appeared thrbugh its
attorneys of record, Jeffers, Danielson, Sonn & Aylward, P.S., by David E. Sonn
and Kristin Ferrera. GCC appeared through its attorneys of record, Stewart,
Sokol & Gray, LLC, by John Spencer Stewart, Thomas Larkin and David D:

‘Beaudoin. The Court examined the file, including all items listed on Exhibit “A”

attached, and heard argument of counsel on June 24, 2010. The Court issued its

ORDER GRANTING PUD'S MOTION FOR JeBern, Mm‘: aw Agtrnrd, P.5.
SUMMARY JUDGMENT: GCC SUPERIOR . 2600 Chester Klmm Rosd / PO, Box 1688
KNOWLEDGE CLAIM Page 1 0 e Seh At PAX
804769 2 '
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11
12
13
14
15
16
17
18
'19
20

21

letter opinion on May 20, 2011,

Based on the above, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED that. .

1. The PUD's motion for summary judgment dismissing GCC's
Superior Knowledge Claim with prejudice s granted.

2. The PUD is the prevalling party on this matter. As the prevailing
party, as provided in paragraph 6 of the GCC-PUD Contract, the PUD is entitied
td an award of reasonable atiorney fees in defending against this claim. The

amount of the fees shall be set at a later hearing before this Court,

DONE this {L—day of é,c_ 2012.

YD Knodgil, 1l

Presented by:
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.

N

By \
DAVID E-SONN; WSBA #07216
Attorneys for Public Utility District No. 2 of Grant County
ORDER GRANTING PUD'S MOTION FOR e, Do Seme & Apiard, P
SUMMARY JUDGMENT: GCC SUPERIOR 2660 Chenver Kianm Rad 1 P.0. Box 1688
KNOWLEDGE CLAM Page 2. (509) 53.368% /(508) 863,340 FAX
804788 _2
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21

sy

Approved as to form and notice of
presentment waived:

STEWART, SOKOL & GRAY, LLC-

JOHN SPENCER STEWART, WSBA #15887
THOMAS A. LARKIN, WSBA #

DAVID D. BEAUDOIN, WSBA #

Attorneys for Plaintiff

ORDER GRANTING PUD'S MOTION FOR
SUMMARY JUDGMENT. GCC SUPERIOR

KNOWLEDGE CLAIM Page 3
8047692

16796

Seflers, Busledson, Bona & Aylward, P.5.

Astorneys W Law
2600 Chester Kimm Road / £.0, Bos 1688
Wenaichee, WA 98807-1688
(309) 652-3685 / (509) 662-2452 FAX
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COUNTY OF GRANT
|| GENERAL CONSTRUCTION NO. 08-2-01339-8
COMPANY, a Delaware corporation, '
Plaintiff ORDER GRANTING PUD'S MOTION
’ FOR SUMMARY JUDGMENT:
Vs, - WRITING ON BLACKBOARD AS
PUBLIC UTILITY DISTRICT NO. 2 OF ) NOTICE

FILED
LAN 12 20021
"B County Gt

N 07484!7!"!

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

GRANT CQUNTY, a Washington
municipal corporation,

Defendant.

St St g ey Sein Vgt Neaih? gt " i st

THIS MATTER came before the court on the motion of Public Utility
District No. 2 of Grant County (“PUPR" to dismiss General Construction
Company's ("GCC") Slot Claim. The PUD api}eared through its attomeys of
record, Jeffers, Danielson, Sonn & Aylward, P.S,, by David E. Sonn and Kristin
Ferréra. GCC appeared through its attorneys of record, Stewart, Sokol & G}ay,
LLC, by John Spencer Stewart, Thomas Larkin and David D. Beaudoin. The
Court examined the file, including all items listed on Exhibit A" attached, énd

heard argument of counsel on June 24, 2010. The Court issued its May 20, 2011

ORDER GRANTING PUD’S MOTION FOR Jeffes, Dunidima, hamm & Aytware, 1.5,

SUMMARY JUDGMENT: WRITING ON 2600 Chester Kisam Rosd  P.0, Box 1688

?ML#&%KBOARD AS NOTICE Page 1 (my&ﬁ},f%ﬁﬁiﬁﬁu
Appendix F
Page 10of 3
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18

20

21

letter opinion.

Based on the above, IT IS HEREBY ORDERED, ADJUDGED AND

DECREED that: Jﬂ
gissedign

1. GCC's elmim that “Writing on a blackboard, in the presence of the
PUD’'s Engineer” (Plaintiff's 6/14/10 Opposition, 18:6-9) copstitutes notice or a

re|tdd a w wagl N
claim under the GCC-PUD Contract is dismissed-with-prejudice. ‘

PUD is the prevailing péity on this matter, Ms the prevailing

W able John D. Knodell, il

Presented by:
JEFFER ON, SONN & AYLWARD, P.S.

By

DAVID E. SONN, WSBA #07216
Attorneys for Public Utility District No. 2 of Grant County

ORDER GRANTING PUD'S MOTION FOR ) seters, Dnmﬁ:ymn,r.s.

SUMMARY JUDGMENT:. WRITING ON 2600 Chestes Kimm Rozd 1 B.0, Box 1658

&%CZKBOARD AS NOTICE Page 2 ‘ (m;"m ,f,g,;?g;ggﬁ, ax
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Page 2 of 3
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Approved as to form and nofice of
presentment waived:

|| STEWART, SOKOL & GRAY, LLC

Iy m

JOHN SPENCER/STEWART, WSBA #15887
THOMAS A. LARKIN, WSBA # ZM D)
DAVID D. BEAUDOIN, WSBA#
Attorneys for Plaintiff

ORDER GRANTING PUD’S MOTION FOR

SUMMARY JUDGMENT: WRITING ON

BLACKBOARD AS NOTICE Page 3
804779_2

16802

JeSiers, Danidisan, Sean & Aybwaid, P.8.
i Law

Aw -
2600 Cheser Kimmm Rosd / P.C. Box 1668
Wimaiches, WA $8807.)688
{805) 662-3685 / (508) 662-2452 FAX
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The Superior Court of the State of Washington
Fn and for the County of Grant

35 C Street NW
P.0.Box 37
Ephrata, WA 98823
(509) 754-2011
" EVAN E. SPERLINE, Judge, Dept. 1 MINDI FINKE, Court Administrator -
JOHN D. KNODELL, Judge, Dept. 2 CRYSTAL BURNS, Ass’t Court Administrator
JOHN M. ANTOSZ, Presiding Judge, Dept. 3 - N
MELISSA XK. CHLARSON, Court Commissioner
- . APRIL BASSEN
FILED
April 12,2012
PR 12 2012,
) KIMB;RLY A ALLEN
John Stewart o rant County Clark

- Attorney at Law
2300 SW 1* Ave, Ste. 200

ot R 71 047 - lﬂlﬂﬂﬁ!ﬂﬂﬂﬂﬂ!ﬂﬁﬂlﬂfﬂ

David Sonn

Attorney at Law ‘““‘“‘*‘“-
2600 Chester Kimm Rd

Wenatchee, WA 98801-8116

Pamela Andrews

Attorney at Law
645 Elliott Ave W, Ste. 350
Seattle, WA 98119

RE: General Construction Company v. Public Utility District No, 2
Grant County Cause No. 08-2-01339-8

Dear Counsel:

Before the court is the Defendant’s motion for summary judgment on the claim it
has denominated the coffer cell claim. The parties differ about the gravamen of this
claim. The PUD characterizes the claim as one for extra compensation for changed site
conditions unforeseen by either party. GCC characterizes this claim as one for extra
costs and delays that it incurred as a direct result of significant, unilateral changes by the
PUD to what was called for in the Contract Documents.

According to GCC, the PUD directed GCC to perform a number of tasks not
required by the contract before it could construct and install the coffer dam in question,
Those tasks are outlined on page seven of GCC’s brief and need not be reiterated here.

Appendix G

08621 Page 1 of 2



The PUD’s primary argument is that by contracting to perform the work required by
contract for a fixed sum, GCC assumed the risk that changed conditions would make the
work more difficult and expensive.

But the PUD has not yet established the premise of this argument. GCC claims
that the PUD required work unnecessary to satisfy contract requirements that delayed the
coffer construction and that the delay required GCC to de-water the coffer cell an extra
time and clean the coffer cell. See City of Seattle v. Dyad Constructnon, Inc., 17 Wash.
App. 501, 565 P.2d 423 (1977).

For the reasons outlined in the court’s previous letter ruling, both the PUD’s
substantive argument and its arguments involving the alleged failure of GCC to satisfy
conditions precedent to recovery contained in the parties’ contract rise or fall on the
validity of its premlse The record before the court does not demonstrate whether or not
the PUD s premise is correct and so the court is unable to grant summary judgment at this
tlme

After reviewing the materials submitted on the claim of mutual mistake, the court
has concluded that there is no further need to clarify or revise the letter ruling on this
point. The court does have some questions about the form of the submltted orders and
will address them at our next meeting. '

Finally, as to the slot claim, the court is concerned that it does not fully
understand the PUD’s argument. Counsel should let the court know by whatever means
counsel thinks is appropriate whether the PUD is relying on the doctrine of substituted
contract in its analysis of contract formation here. See Higgins v. Stafford, 123 Wash. 2d

160, 866 P.2d 31 (1994).

Thanks to all counsel for their assistance in this matter. I look forward to our next
meeting.

Very truly yours,

. Knodell

JDK:cmb

! The court has reviewed the affidavits GCC has submitted with its supplemental briefing. The court,
however, has not relied on those affidavits in any way in reaching its conclusions. The balance of the
summary judgment motions before the court must abide a ruling on the PUD’s motion to strike those

affidavits. That motion should be the first item we discuss at the next hearing.
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‘ “ including all items listed on Exhibit “A” attached and the documents referenced in

| municipal corporation,

I
riLep

AR 13 280

iN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

COUNTY OF GRANT
GENERAL CONSTRUCTION NO. 08-2-01330-8
COMPANY, a Delaware corporation, :
Plsintift | | ORDER GRANTING PUD'S MOTION
' FOR SUMMARY JUDGMENT: GCC's
. VS,

MISTAKE CLAIM

PUBLIC UTILITY DISTRICT NO. 2 OF
GRANT COUNTY, a Washington

Defendant.

Rt S o N Vg Mg S g N “ue” Cunst

THIS MATTER came before the court on the motion of Public Utility
District No. 2 of Grant County (“PUD") to dismiss General Construction
CorﬁpanY’s (“GCC"’) Mistake Claim. The PUD appeared through its attorneys of |
record, Jeffers, Danielson, Sonn & Aylward, P.S. GCC appeared through its

attorneys of record, Stewart, Sokol & Gray, LLC. The Court examined the file,

the documents listed in Exhibit “A”, and heard argument of counsel on February

ORDER GRANTING PUD'S MOTION FdR SUMMARY

JUDGMENT: GCC's MISTAKE CLAIM Page 1
BIGBSI_3 ‘
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12
13
i4
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i@
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12
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21

18, 2011. The Court issued its letter rulirig on May 20, 2011,

‘Based on the above, IT 1S HEREBY ORDERED, ADJUDGED AND

DECREED that:
1. GCC claims the Court should reform the contract b;atween GCC

and the' PUD bgeause the parties were mistaken, either mljtually of unilaterally,
about Wenapum Dam's stabllity. The PUD's motion for summary judgment
dismissing this claim is granted.

-2 GCC claims_ the Court should reform the Contract under the
doctrine of unilate;al ‘mistake. The FUD's motion for summary judgment

dismissing any cldim of unifateral mistake is granted.

3. GCC claims the Court shouid reform the G D Contract
because GCC and the PUD shared an identical in at the Slot A and Slot C

work proceed concurrently, when “PUD Contract was signed.

-~

4, The PUD s the prevalling party on the matiers listed in the above

paragraphs. As the prevailing party, as provided in paragraph 6 of the GCC-PUD
Contract, the PUD is entitled to an award of reasonable attorney fees, The

\,.-..\—-\-ap-u:k’\’
WC}GM\JC_QM

ORDER GRANT ING'PUD’S MOTION FOR SUMMARY

JUDGMENT: GCC MISTAKE CLAIM Page 2
805209_3
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amount of the fees shall be set at a later hearing before this Court.

DONE this _y 2yday of % ‘ , 2012.

8

Presented by:
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.

By,

DAVID E. SONN. WSEA #07216
Aftorneys for Public Utility District No. 2 of Grant County

Approved as to form and nofice of
presentment waived:

AS

STEWART, SOKOL & GRAY, LLC

By

JOHN SPENCER STEWART, WSBA #15887
THOMAS A. LARKIN, WSBA #

DAVID D. BEAUDOIN, WSBA #

Attorneys for Plaintiff

ORDER GRANTING PUD’S MOTION FOR SUMMARY

JUDGMENT; GCC MISTAKE CLAIM Page 3
2368093

17052
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07-507 J

2 ,
3 FILED |
. JuL 80 2012
5 KIMBERLY A. ALLEN

; , GRANT COUNTY CLERK
6 - | ~ LAUREN A. RUANE
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8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
] IN AND FOR THE COUNTY OF GRANT

10 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff,

11
No. 08-2-01339-8

PROPEEED] ORDER RE: CLAIM
NO. 10 COFFER CELL FLOODING

12
V.

PUBLIC UTILITY DISTRICT NO. 2
14 OF GRANT COUNTY, WASHINGTON,
a Washington municipal corporation,

13

15
Defendant,
16

17 PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
18 municipal corporation,

19 Third-Party Plaintiff,

20 v

21 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation;

22 TRAVELERS CASUALTY & SURETY
COMPANY; and TRAVELERS

23 CASUALTY & SURETY COMPANY,

BOND NUMBER 41S103871237BCM,

* Third-Party Defendants.

24

S
.
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

2
Fourth-Party Plaintiff,
3
V.

GLOBAL DIVING & SALVAGE, INC.,
5 a Washington corporation,

4

T it st scne? Vvt Sringe” Vcai W Sert® e g g

6 Fourth-Party Defendant.
7 _ A
8 THIS MATTER came before the Court on the Public Utility District No. 2 of Grant

g | County’s (“PUD") Motion for Partial Summary Judgment; GCC Claim No. 10 - Coffer
10 Cell Flooding; ‘ | '
11 The PUD appeared through its aftorneys of record, Jeffers, Danielsor:, Sonn &
12 Aylward, P’S, by David E. Sonn and Kristin M. Fei‘rara GCC appeared through its
13 attorneys of record, Stewart Sokol & Gray, LLC, by John Spencer Stewart, Thomas A.
14 Larkin and David E. Beaudoin. ‘The Court issued its May 20, 2011 letter ruling, a copy _
'15 of which is attached hereto and incorporated as Exhibit “A” {the “Court's Ruling”), which
16 requested additional brieﬁng and such briefing has been submitted. The Court
17 examined the file, including all items listed on Exhibit “B” attached, and heard argument

18 of counsel on July 23, 2009, November 9, 2009, June 24, 2010, December 10, 2010,

19 February 18, 2011 and May 8-10, 2011, and April 13, 2012.

20 Based on the above,

21 . ITIS HEREBY ORDERED, ADJUDGED AND DECREED that:

22 1. PUD’s Motion for Parhal Summary Judgment: GCC Claim No. 10 - Coffer
'23 Cell Fiooding is DENIED. ‘ '

24 DATED this () day o , 2012.

25 ‘
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1 Presented by:

2 STEWART SOKOL & GRAY, LLC

3

4 John Spencer Stewart, WSB #158687
5 %%WSB #24515

tlarkj s
6 Of Attomeys for General Construction
Company and Travelers Casualty &
7 Surely Company

8

8 Approved as to form and notice
of presentment walved:
10
~ JEFFERS, DANIELSON, SONN & AYLWARD, P.S.
1

12 - -
David E. Son'n, WESB #7616
13 davids@jdsalaw.com
Kristin M. Ferrera, WSB #40508
14 kristinf@jdsalaw.com
‘ Of Attomeys for Defendant and Third-Party Plaintiff
15 -Public Utility District No. 2 of Grant County
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EVAN E. SPERLINE, Judge, Dept. 1 © 35C Street NW
. .JOHN D. KNODELL, Judge, Dept. 2 . P.O.Box 37
JOHN M. ANTOSZ, Judge, Dépt. 3 - Ephrata, WA 98823

MELISSA K. CHARLSON, Court Commissioner (509) 754-2011

July 20, 2012

John Stewart

Attorney at Law

2300 SW 1 Ave, Ste. 200
Portland, OR 97201

David Sonn

Attorey at Law

2600 Chester Kimm Rd
Wenatchee, WA 98801

‘Pamela Andrews

Attorney at Law

645 Elliott Ave W, Ste. 350
Seattle, WA 98119

Kristin Ferrera
Attorney at Law

. P.O.Box 1688
Wenatchee, WA 98807

MINDI FINKE, Court Adminimtur

CRYSTAL BURNS, Asst. Court Administrator

* LYNETTE HENSON, Jury Administrator
- TOM BARTUNEK, Official Reporter
© MARY JANE CASTILLO, Court Interpreter

FILED
JUL 20 2012

KIMBERLY A. ALLEN
GRANT COUNTY CLERK
LAUREN A. RUANE

RE: General Construction Company v, Public Utility District No. 2

Grant County Cause No. 08-2-01339-8

Dear Counsel:

Enclosed please find the order the court has entered on the PUD’s motion for
summary judgment on the coffer cell flooding claim. After hearing the arguments of
counsel, and reviewing the court’s written decision, it appears that the court was not
entirely clear in that ruling. The court responds to the motion for clarification as follows.

The parties to the agreement here are both experienced and sophisticated. Given
the magnitude and nature of the work to be performed, both must have foreseen a

09803
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dynamic work environment in which working condijtions might change and the planned
means for construction might turn out to be unsound. Under these conditions, the parties
were free to agree to limit remiedies otherwxse available under the law resultmg from
contemplated change

The parties did so in two ways relevant to the instant claim. First, the parties
substantively Imuted claims for damages due to delay. The contract provides as
follows:

G-15 DELAYS AND EXT ENSIONS OF TIME

If the Contractor is delayed at any time in the progress of work by any
unforeseeable cause beyond the. control of the Contractor, the Contract
time shall be extended for such reasonable time as the Engineer shall

. determine. The Contractor agrees to. complete the work within the’

* Contract time as thus extended. Such extensions shall postpone the
beginning of period for payment of liquidated damages but they and the
events producing them shall not be grounds for claim by the Contractor of
damages of for additional costs, expenses, overhead or profit of other
¢ompensation. Except for delays caused by the acts or omissions of the
District or persons acting for it, extensions of time granted by the
. Engineer 10 the Contractor shall be the Contractor’s sole and exclusive
remedy for any delays due to causes beyond the control of the Contractor.
(ernphasxs added).

The contract also provides:
- SR-11 UNFAVORABLE CONDITIONS

C AL The Contractor may encounter winter weather conditions during
the performance of the work. Not withstanding Section GC-10, no
time extensions or extra compensation will be given by the District

_ based on weather conditions. The Contractor shall be responsible
for the cost of protecting/sheltering of all work vulnerable to such
extreme weather conditions so that work can proceed on schedule.

" The Contractor shall replace all work damaged by such conditions.

‘B. The. Contractor may_encounter high river flow rates (350 KCES),
high forebay levels (forebay elevation 572.0) and high tailrace
levels (tailrace elevation 500.0) during the course of the work. Not
withstanding Section GC-10, no time extensions or extra
compensation will be given by the District based on river

. conditions. The Contractor shall be responsible for the cost of
protecting/sheltering: of all work vulnerable to such extreme river
conditions so that work can proceed on schedule. The Contractor
shall replace all work-damaged by such conditions.

AppendixJ - -’
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—

C. The Contractor shall be responsible-for protecting the existing
’ adjacent dami structyre from damage during the modifications of
Future Unit 11 and the construction of the Wanapum Future Unit

Fish Bypass. (emphasis added). :

Second, the parties limited damage causcd by delay claims procedurally by

'provzdmg that such claims be made within three days after GCC became aware of the

claim, G-15. (The contract reqmres GCC to make other damage claims within ten days.
GC-10.)

In its coffer cell claim, GCC seeks damages resulting from delay. In broad
strokes, it claims 1) the PUD required GCC to perform extra work, that is work beyond
the scope of the contract and work unnecessary for the construction of the fish bypass in
accordance with contract specifications; 2) this extra work delayed GCC’s performance
of work which was within the scope 'of the contract; 3) during this period of delay, the

river rose; and 4) the river’s rising caused GCC to incur additional constructxon expense.
.GCC has identified the extra work in the followmg mannes:

Shortly after the Schedulc was approved in February, 2007, the PUD’
directives with respect to the coffer cell work forced the Project work to
fall behind schedule. During completion of the downstream walls and
flow spreader, the PUD ordered GCC to undertake several work activities
(and to use methods) not contemplated by the Contract Documents.
Durnford Decl., 5; Stubbs Decl., 4. Among.these PUD directed changes
were the following: imposing a mandatory 28-day cure period from the
. date of placcmem before final determination of the extent of flow spreader |
crack repairs, which cure period was not contemplated in the Contract
‘Documents of in the Schedule. Id. The PUD also directed extra work and
.changed methods not contemplated in the Contract Documents with
respect to repairing cracks in the flow spreader surface and repairing
- cracks in the vertical walls of the flow spreader. Id. The PUD also
changed mid-work the specified concrete forming and placing method for
the ogee surface to include placement of the surface via a shotcreting
method not called for in the Contract Documents. Id. GCC was also
directed to sack finish the inside of the flow spreader walls, which also
deviated from the requirements of the Contract Documents. Id. Each of
these examples of changed work were the subject of multiple written -
notices, change order requests, and protests from GCC to the PUD,
including: Serial Letter (“SL”) 0319, SL 320 and SL 335, which were each
sent between March 8 and March 23 2007. Stubbs Decl., Exs. A, B and
D; see alse Durnford Decl., 5. The notices not only explained the
immediate costs and delays of the changed work, they also notified the
PUD that the compounding impacts and delays of these various changes
were threatening the critical path scheduling items required before the
.coffer cell could be removed and additional delay and costs were likely if
the coffer cell flooded. Stubbs Decl., 6, Exs. A, B, and D. (GCC’s

Appendix J
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Opposmon to PUD’s Motion for Partial Summary Judgment GCC’s
Coffer Cell Claxm at 13-14).

The PUD to this point has not addressed the contention that the work described is
beyond the scope of the contract. The PUD does not assert the contract specifications
required this work or that the work was necessary to construct the bypass. Nor has the
PUD drgued the parties contemplated the specific delays which form the basis of the
coffer cell claim. Rather, the PUD simply asserts the contractual notice, claim, and
remedy limitation provisions apply to the coffer cell claim. The PUD apparently believes
this is so whether or not the delays GCC complains of resulted from the PUD’s
requirement of work beyond the contract’s scope. Neither the common law nor the .
language of the contract supports this belief.

The parties’ agreement, including the provisions enumerated above limiting or
" setting conditions on remedies, only applies to those matters the parties contemplated and
intended the contract to cover. The Court of Appeals has expressed this principle in the
context of delay claims as follows

The first step in the analysis is for the trial court to decide whether the
contract contains any ambiguity from which a trier of Jact could
reasonably find that the damages or changed conditions were not
contingencies contemplated by the parties. If, by looking at the four
corners of the document, the court can determine that the contract
unambiguously contemplates the changes or disruptions experienced by
‘the complaining party, no issue of fact exists and the quantum metuit
‘claim must be dismissed. If, on the other hand, the provisions are
ambiguous, issues of fact would ‘exist, and resolution of the question

would be for the trier of fact. Hensel Phelps Const. Co. v, King County.
57 Wash. App. 170, 176, 787 P.2d 423 (1977). (emphasis added).

As thls court has previously explained in greater detail, the scope of an express
contract is generally limited to the quantity and nature of the work contemplated by the
" parties at the time the contract was executed, that is, upon which there was a meeting of
the minds. All work in excess of this limitation is “new and different” work not governed

by the express contract. Se¢ Note, Recovery for Unforeseen Difficulties and Expense
Under Municipal Construction Contracts, 51 Yale L. J. 162, 167 (1941).

The language of the contract itself, drafted by the PUD, is in accord with this
principle. The notice and claim provisions of the contract all by their terms apply to
work within the “general scope” of the contract or claims arising “under the contract.”

The unfavorable conditions provxsmn apphes by its terms to conditions
encountered 'during the performance or course of “the work.,” G-1 of the bid
specifications defines the scope of work under the contract as that “necessary for the
" Construction of Wanapum Future Unit Fish Bypass.” There is no reason to believe the
_parties contemplated GCC would be required to perform work unnecessary for the

Appendix J
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- construction of the bypass. The PUD’s position that the unfavorable conditions provision
of the contract applies to work beyond the contract’s scope is at most a question of fact at
this point.

Similarly, the contract itself exémpts claims for owner-caused delay, such as the
requirement of extra work, from any limitations the contract imposes on remedies for
delay.

"The PUD also implicitly asserts that the notice and claim provisions of the
agreement apply not only to claims relating to work within the contract’s scope, but also -
‘to disputes about what work is within and what work is without that scope. This
assertion is certainly consistent with the general purpose of the notice and claim
_provisions to afford the PUD the option to avoid incurring undesired expense and to
prevent litigation. :

Consistency with this purpose, however, is not enough to justify this
interpretation as a matter of law. A contract is generally construed against the drafter, in
this case, the PUD. Universal/ Land Const. Co. v. City of Spokane, 49 Wash. App. 634, .
745 P.2d 53 (1987). The parties are generally deemed to contract in reliance on existing
law. Vine Street Commercial Partnership v. City of Marysville, 98 Wash. App. 541, 989
P.2d 1238 (1999). Because the provisions the PUD relies upon limit the non-drafting
party’s remedies, those provisions must be strictly construed. See Rottinghaus v. Howell,
35 Wash, App. 99, 666 P.2d 899 (1983). The notice and claim provisions expressly

apply to disputes within the scope of the contract. They are silent about disputes beyond
that scope. :

S The contract, in fact, prohibits the PUD from requiring GCC to perform work
‘beyond the scope of the contract

GC-14 CHANGES IN WORK

Without invalidating the Contract, the District may make changes by
" altering, adding or deducting from the work, and/or make changes in the
drawings and specifications requiring changes in the work and/or
materials and equipment to be furnished under this Contract; provided
such addmons deductions or changes are within the general scope of the
Contract’. Except as provided herein; no official, employee, agent or
. representative of the District is authorized to approve any change in this
Countract and it shall be the responsibility of the Contractor before
proceeding with any change, to satlsfy hlmse!f that the execution of the

' The contract defines the scope of work as fol!ows:
G-1 SCOPE OF WORK

The Contractor shall perform all work necéssary for the Construction of Wanapum Future
Unit Fish Bypass. Work shall be performed as shown on the Contract Drawmgs and as -
set forth in these specifications.

Appendix J
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‘written Change Order has been properly authorized on behalf of the
District. The District’s Manager and Division Directors, under certain
conditions as set forth in District Resolution No. 7687, have authority to
approve Change Orders up to $10,000.00 or less. Only the District’s
Board of Commissioners may approve Change Orders in excess of
$10,000.00. (emphasis added).

This being the case, the court cannot conclude the pérﬁes contemplated changes of this
nature. .

The PUD may very well have intended the notice and claim provisions to apply to
those disputes, but it did not express that intent in the language of the contract. This

‘court is not free to rewrite the contract and must enforce the objective manifestation of

the parties’ intent. It cannot presume GCC intended to limit the remedies available to it
by law and must resolve any ambiguities in GCC’s favor’.

The court must read the parties’ agreement in its entirety, and in the context of
controlling authority, to determine how that instrument allocates risk inherent in the
enterprise between the parties. The agreement between the parties is an undertaking by
both of a set of legally enforceable obligations. It is also in many ways a wager. Under
the Spearin doctrine, GCC assumed the risk it could perform the work contracted for at
an expense less than the compensation allowed it under the contract. See United States v.
Spearin, 248 U.S. 132 (1918). But having assumed this risk, GCC has the freedom to
perform the -work contracted for in any manner consistent with its contractual
obligations. : :

Simply put, GCC assumed the risk of changed conditions, including river and

. weather conditions, it might meet which increased the cost necessary to do the work

specified in the contract. It did not contemplate or assume the risk the PUD would
require it to perform work unnecessary to construct the fish bypass to the specifications
required by the contract. GCC asserts that any increased cost of performing its
obligations under the contract caused by PUD’s demand that it perform work beyond the
scope of the contraet is recoverable under guantum meruit. The PUD has offered no
authority to rebut this assertion. '

There is insufficient evidence before the court to determine whether the work
GCC alleges is extra was or was not necessary for the construction of the bypass. Nor is
there sufficient evidence to determine whether the specific work GCC claims delayed its
performance was contemplated by the parties when they entered into the contract. If
GCC is correct, a finder of fact could find the compensation GCC seeks in the coffer cell

? GCC’s failure to obtain a change order for the work it alleges delayed its coffer cell construction is not a
bar to its recovery if that work was indeed beyond the scope of the contract. The provision requiring
change orders, GC--14, quoted in relevant part above, applies by its terms to changes made to the wark
within the scope of the contract. The contract consistently reflects the anticipation by both parties that the
PUD would not require GCC to perform any work unnecessary 1o build the bypass to the specifications
contained in the contract.

. " Appendix J
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claim is a legitimate consequence of extra work the PUD directed GCC to perform and
therefore allowable under guantum meruit. .

GCC assumed the risk under the Spearin doctrine that the cost of completing the
required work, for any number of reasons, might be greater than it contemplated, It is not -

" entitled to compensation for such greater cost. If, however, the PUD required GCC to

perform work unnecessary or employ a means unnessary to build the bypass, GCC is

entitled to compensation for that work. Because such work is beyond the scope of the

contract and the contemplation of the parties, GCC’s’ entitlement to compensation must

be evaluated on equitable principles and not by the terms of the contract. -

The parties have failed to establish as a matter of law which claims are within the
scepe of the contract and which are not. The remaining summary judgment motions are

P |

dclucu.

Very truly y

. Judge

" JDK:cmb
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The ﬁupmor Court of Eaﬂbtnmn
Slu and for Grant County

"EVAN E. SPERLINE, Judge, Dept. 1 " 35C Street NW MINDI FINKE, Court Administrator
JOHN D. KNODELL, Judge, Dept. 2 P.0.Box 37 CRYSTAL BURNS, Aésg;qc'?un ﬁ:ln;mfmtor
JOHN M. ANTOSZ, Judge, Dept. 3 Ephra LYNETTE HENSON, Jury Administrator

fs, WA 96823 TOM BARTUNEK, Official Reporter

MELISSA K. CHLARSON, Court Commissioner, !
' ' . (509.) 754-2011 MARY JANE CASTILLO, Court Interpreter

December 7, 2012.

John Stewart FILED

Attorney at Law ' .

2300 SW 1% Ave, Ste. 200 DEC 07 2012

Portland, OR 97201 ©© KIMBERLYAALLEN.
David Sonn GRANT COUNTY CLERK

Attorney at Law . ~

2600 Chester Kimm Rd HOLLY HINTZ

Wenatchee, WA 98801

Pamela Andrews

Attorney at Law

645 Elliott Ave W, Ste. 350 '
Seattle, WA 98119

Kristin Ferrera
Attorney at Law

P.0O. Box 1688
Wenatchee, WA 98807

General Construction Company v, Public Utility District No. 2
Grant County Cause No. 08-2-01339-8

Dear Counsel:

Enclosed find the court’s order directing the Defendant to note jts motion to
reconsider this court’s denial of six of the Defendant’s summary judgment motions.

- Those rulings are specified in the motion itself. While I am happy to consider all the
arguments advanced in the motion, I am primarily concerned that I have not adequately
considered whether claims 2 and 11 are barred by the release and settlement agreement
the parties entered into February 8, 2007. I have also enclosed copies of the court’s
orders denying summary judgment. Although the language of the order does not reflect

Appendix K
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this, I would welcome further guidance on the issues involved in these motion from the.
Court of Appeals. I am also in the process of reviewing the materials the Defendant has
claimed are privileged and submitted for review. I hope to complete this process within
the next few weeks. . . :

Very truly yours,

. Knodell

JDK :cmb
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FILED | |

DEC 07 2012

KIMBERLY A. ALLEN
GRANT COUNTY CLERK

HOLLY HINTZ

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

9, IN AND FOR THE COUNTY OF GRANT

10 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff,

11

12
V.

PUBLIC UTILITY DISTRICT NO. 2

13

14 OF GRANT COUNTY, WASHINGTON,

a Washington municipal corporation,

Defendant,

18

16

17 PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
18 municipal corporation,

19 Third-Party Plaintiff,
20 V.

21 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation;
22 TRAVELERS CASUALTY & SURETY
. COMPANY:; and TRAVELERS
23 CASUALTY & SURETY COMPANY,

e s Mo Wt et Sz s s S gt Nt s st ettt S et

BOND NUMBER 415103871237BCM,

24
Third-Party Defendants.

26

26 M

‘ORDER RE CLAIM NO, 2 - 1

09936

No, 08-2-01338-8
ORDER RE: CLAIM NO. 2

STEWART SOKOL & GRAY 1.c

ATTORNEYS AT LAW
130 B FAIT AVINUL. SUTTE 0
PORTLAND, CREGON 972015047
3) 3240890
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

2
Fourth-Party Plaintiff,

3
\2

4
GLOBAL DIVING & SALVAGE, INC.,
& a Washington corporation,

6 Fourth-Party Defendant. }
7
8 THIS MATTER came before the Court on the Public Utllity Distriot No. 2 of Grant

9 County's (“PUD") Motioh for Partial Summary Judgment: GCC Claim No, 2 - Upstream
10 Stoplog Guidéraii Conflict
1 The PUD appeared through its attorneys of record, Jeffers, Danielson, Sonn &
12 Ayiward, PS, by David E. Sonn and Kristin M. Ferrara, GCC appeared through its
13 aftorneys of record, Stewart Sokol & Gray, LLC, by John Spencer Stewart, Thomas A.
14 Larkin and David E. Beaudoin. The Couri jssued its May 20, 2011 letter ruling, a copy
15 of which is attached hereto and incorporated as Exhibit “A" (the "Court's Ruling™), which
16 requested additional briefing and such briefing has been submitted. The Court
17 examined the file, Including all items listed on Exhibit "B" attached, and heard argument
18 of counsel on July 23, 2008, November 9, 2008, June 24, 2010, December 10, 2010,
16 February 18, 2011 and May 9-10, 2011, April 13, 2012 and June 22, 2012.
20 The Court also issued letter rulings dated April 12, 2012 and July 20, 2012, -

21 which are attached hereto and incorporated herein as Exhibits "C" and *D", respectively.

22

23

24

25

28 Il

ORDER RE CLAIM NO, 2 -2 STEWART SOKOL & GRAY 1.c

' ATTORNEYS AT LAW
2300 8V FIRLIT AVEMUE, SUTTE 106
FORTLAND, ORIGON 97200- 1047
Appendix L w ot

Page2of 3
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1 Based on the above,

2 IT 1S HEREBY ORDERED, ADJUDGED AND DECREED that:

3 1. PUD's Motion for Partial Summary Judgment: GCC Claim No. 2 -
4 Upstream Stoplog Gulderall Confiict |s DENIED.

5 DATED this 2: day of ; k( , 2012,

8

7
8 Presented by:
o STEWART SOKOL & GRAY, LLC

10

11 John Sﬁe?cer Stewart, WSB #16887

stew:
12 Thomas A. Larkin, WSB #24515

13 Of Attorneys for General Consfruction
Company and Travelers Casually &
14 Surety Company

15

16 Approved as to form and notice
of presentment waived:;

7
JEFFERS, DANIELSON, SONN & AYLWARD, P.8.
18

19

David E. Sonn, WSE #7616
0 davids@jdsalaw.com
Kristin M. Ferrera, WSB #40508

21
Of Attorneys for Defendant and Third-Perty Plaintiff
22 Public Utility District No. 2 of Grant County

2

23 Miwdocs\ssgmaln\346813458.0231PLEADIO0S6E358. WPD

24

25

8

ORDER RE CLAIMNO, 2 - 3 : , STEWART SOKOL 6 GRAY uc

: ATTORNEYS AT LAW
A0 FW FIRZY AVENLIE SUITE 200
PORTIAND, mmuow
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Page 3 of 3
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2

. FILED

. DEC 0 7 2012

. KIMBERLY A. ALLEN
GRANT COUNTY CLERK

6

7 HoLLy HINTZ

8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

g IN AND FOR THE COUNTY OF GRANT

10 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff,

11
No. 08-2-01338-8

12
ORDER RE: CLAIM NOS. 7 AND 16

V.

PUBLIC UTILITY DISTRICT NO. 2 -
14 OF GRANT COUNTY, WASHINGTON,
a Weshington municipal corporation,

13

16
Defendant,
16

)

J

)

)

)

é

17 PUBLIC UTILITY DISTRICT NO, 2 §
OF GRANT COUNTY, a Washington ;
)

)

|

§

i

)

18 municipal corporation,
19 Third-Party Plaintiff;
20 V.

29 GENERAL CONSTRUCTION
COMPANY, & Delaware corporation;

22 TRAVELERS CASUALTY & SURETY
COMPANY; and TRAVELERS

23 CASUALTY & SURETY COMPANY,
BOND NUMBER 418103871237BCM,

Third-Party Defendants.

24
25

26 M

ORDER RE CLAIM NOS. 7 AND 16 - 1 ' STEWART SOKOL & GRAY uc
‘ Appendix M ATTORNEYS AT LAW

3XOSIY RIRET AVENUE.SUITE 200 |
Page 1 of 3 PORYLAND, GREGON 97301 {
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

)
: 3
Fourth-Party Plaintiff, %

V.

~ GLOBAL DIVING & SALVAGE, INC.,
5 a Washington corporation,

8 Fourth-Party Defendant.
7
8 THIS MATTER came before the Court on the Public Utility District No. 2 of Grant

9 CoUnty's (“PUD"™) Motion for Partial Summary Judgment. GCC Claim Nos. 7 and 186,
10 The PUD appeared through its attorneys of record, Jeffers, Danielson, Sonn &
11 Aylward, PS, by David E Sonn and Kristin M. Ferrara. GCC appeared through its
12 attomeys of record, Stewart Sokoi & Gray, LLC, by John Spencer Stewart, Thomas A.
13 Larkin and David E. Beaudoin. The Court issued its May 20, 2011 letter ruling, a copy
14 of which is attached hereto and incorporated as Exhibit “A” (the “Court's Ruling"), which
15 requested additional briefing and such briefing has been submitted. The Court
16 examined the file, including all items listed on Exhibit "B” attached, and heérd argument
17 of counsel on July 23, 2009, November 9, 2009, June 24, 2010, December 10, 2010,
18 February 18, 2011 and May 9-10, 2011, April 13, 2012, and June 22, 2012,

19 The Couﬁ also issued letter rulings dated April 12, 2012 and July 20, 2012,
20 which are attached hereto and incorporated herein as Exhibits “C" and “D”, respectively.
21
22
23
‘24
25
26 /i
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1 Based an the above,

2 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

3 ;1 PUD's Motion for Partial Summary Judgment: GCC Claim Nos. 7 and 16
4 is DENIED. ~

5  DATEDthis ) dayof __(\_ ¥ ( 2012

6

7

ﬁ\ .
%’ﬁl’o‘ﬁu’—“

8

o Presented by;
10 STEWART S:OKOL & GRAY, LLC
1
13, John Spéncer Stewart, WSE #15867

jstewart@|awssg.com
13 Thomas A. Larkin, WSB #24515

t_larﬁiu%lﬂm_q,sgm
14 f Attorneys for General Construction

Company and Travelers Casualty &
15 Surety Company

16

17 Approved as to form and notice
of presentment waived:
18
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.

19

2

0
David E. Sonn, WSB #7616
21 davids@]dsalaw.com
Kristin M. Ferrera, WSB #40508

22 kristinf@|dsalaw.
f Attorneys for Defendant and Third-Party Flaintiff

23 Public Utility District No. 2 of Grant County

24 M:wdocs\ssgmelmi3456\3458.023\PLEAD\D0BE93E3. WPD

25
26
ORDER RE CLAIM NOS. 7 AND 16 - 3 STEWART SOKOL & GRAY uc
ATTORNEYS AT LAW
Appendix M 2300 5W FIRET AVENUE, SUITE 200
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RERREARATy
. 07-589631

2 | FILED

3
) DEC 07 2012
5 . KIMBERLY A. ALLEN
' GRANT COUNTY CLERK
.
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 IN AND FOR THE COUNTY OF GRANT
10 GENERAL CONSTRUCTION )
COMPANY, a Delaware corporation,
11 . ‘
Plaintiff, ) No. 08-2-01338-8
12 )
v, ORDER RE: CLAIM NO. 11 FLOW
13 FAIRING CHANGES

PUBLIC UTILITY DISTRICT NO. 2
14. OF GRANT COUNTY, WASHINGTON,
a Washington municipal corporation,
15
Defendant,
16

17 PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
18 municipal corporation,

19 Third-Party Plaintiff,
20 v

21 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation;

22 TRAVELERS CASUALTY & SURETY
COMPANY; and TRAVELERS

23 CASUALTY & SURETY COMPANY,
BOND NUMBER 415103871237BCM,

24
Third-Party Defendants.

S 4% Nt b Nt Fnc? s P S et 1 N Ny sttt ot N P ety

25
26 1l

ORDER RE CLAIM NO, 11 FLOW FAIRING CHANGES - 1 STEWART SOKOL & GRAY uic
e et

Appendix N "

Page 10f3
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Fourth-Party Plaintiff

)

|

3 v §
]

2

4
GLOBAL DIVING & SALVAGE, INC,,
5 a Washington corporation,

6 Fourth-Party Defendant

7

8 THIS MATTER came before the Court on the Public Utllity District No. 2 of Grant
g County's (“PUD”) Motion for Partial Summary Judgment: GCC Claim No. 11 - Flow

10 Fairing Changes.

11 The PUD appeared through its attorneys of record, Jeffers, Danielson, .Sqnn &
12 Aylward, PS, by David E. Sonn and Kristin M. Ferrara. GCC appeared through ifs

13 attorneys of record, Stewart Sokol & Gray, LLC, by John‘ Spencer Stewart, Thomas A.
14 Larkin and David E. Beaudoin. The Court issued its May 20, 2011 letter ruling, a copy
186 of which s attached hereto and incorporated as Exhibit "A” (the “Court’s Ruling”), which
18 requested additional briefing and such briefing has been submitted. The Court -

17 examined the file, including all ltems listed on Exhibit "B" attached, and heard argument
18 of counsel on July 23, 2009, November 8, 2009, June 24, 2010, December 10, 2010,
19 February 18, 2011 and May 8-10, 2011, Aprll 13, 2012 and June 22, 2012.

20 The Court also issued letter rulings dated April 12, 2012 and July 20, 2012,

21 which are attached hereto and incorporated herein as Exhibits "C" and “D”", respectively.
22

23

24

25

26 I

ORDER RE CLAIM NO, 11 FLOW FAIRING CHANGES - 2 STEWART SOKOL & GRAY uc
ATTORNEYS AT LAW
. ORIW FIRT AVENOL, SUITE 300
MTMND.M&%WM
Appendix N P Eg

10031 Page20of 3



1 Based on the above,

2 IT 18 HEREBY ORDERED, ADJUDGED AND DECREED that:

3 1. PUD's Motion for Partial Summary Judgment: GCC Claim No. 11 - Flow
4 Falring Changes is DENIED,

5 DATED this o/ dayof” \ Jol. 2012,
1] j \

8 Presentsd by:
9 STEWAF:ZOKOL & GRAY, LLC
10

1fyJohn Spenicer Stewart, WSE #5887
!g}gﬂgn@lgwgs%@m
12 Thomas A, Larkin, WSB #24515
i :
18 f Attorneys for General Construction
Company and Travelers Casuafly &
14 Surely Company
15

16 Approved as o form and notice
of presentment walved: ‘

17
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.
48

19

David E. Sonn, WSE #7616
0
Kristin M. Ferrera, WSB #40508

21 mgiigj%mggjgw.cgm
f Attorneys for Defendant and Third-Party Plaintiff

22 Public Utility District No, 2 of Grant County

2

23 M:wdocs\ssgmalni345613458.023\PLEAD\00BSG360,WPD

24
25
26
ORDER RE CLAIM NO. 11 FLOW FAIRING CHANGES -3 STEW’*RTSOKQL& GRAY uc
ATTORNEYS AT LAW
2100 3\ FIRST AVENUL, BUITE 200
mwmn&gummm-sm
Appendix N FAR a1
Page 3 of 3
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FILED

DEC 67 2017

KIMBERLY A. ALLEN
GRANT COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

o IN AND FOR THE COUNTY OF GRANT

10 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff,
v,
PUBLIC UTILITY DISTRICT NO. 2

14 OF GRANT COUNTY, WASHINGTON,
a Washington municipal corporation,

13

15 .
Defendant,
16

)
)
|

17 PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
18 municipal corporation,

19 Third-Party Plaintiff,
20 v,

21 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation;

22 TRAVELERS CASUALTY & SURETY
COMPANY; and TRAVELERS

23 CASUALTY & SURETY COMPANY,
BOND NUMBER 41S103871237BCM,

Third-Party Defendants.

24

25

§
)
)
?
|
|
3
|

)

26 llf

No. 08-2-01330-8

ORDER DENYING DEFENDANT
PUD’'S MOTION FOR PARTIAL
SUMMARY JUDGMENT: GCC
CLAIM No. 1 - SLOT

CLAIM

ORDER DENYING DEFENDANT PUD'S PARTIAL MOTION FOR PARTIAL STEWART SOKOL & GRAY uc
SUMMARY JUDGMENT: GCC CLAIM No. 1 - SLOT CLAIM ATTORRETS ATLAW

10077

AOSW FIRET AVERNUE SATEI00
PORTLAND, OREOON 97383047
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1
GENERAL CONSTRUCTION
2 COMPANY, a Delaware corporation,

3 Fourth-Party Plaintiff, §

i v §

GLOBAL DIVING & SALVAGE, INC.,

a Washington corporation, 3
)

Lo ]

Fourth-Party Defendant.

~ @

THIS MATTER came before the Court on Defendant Public Utility District No- 2

e ]

of Grant County's ("PUD") Motion for Partial Summary Judgment: General Construction
10 Company's ("GCC") Claim No. 1 — Slot Claim. The PUD appeared through its attorneys
11 of record, Jeffers, Danlelson, Sonn & Aylward, PS, by David E. Sonn and Kristin M.

o]

12 Ferrara, GCC appeared through its attomeys of record, Stewart Sokol & Gray, LLC, by
13 John Spencer Stewart, Thomas A. Larkin and David E. Beaudoin, The Court Issued its
14 May 20, 2011 letter ruling, a copy of which is attached hereto and Incorporated as

15 Exhibit “A” (the “Court’s Ruling”). Th'e Court examined the file, including all items listed
16 on Exhibit “B" attached, and heard argument of counsel on July 23, 2009, November 8,
17 2008, June 24, 2010, Deceﬁtbm 10, 2010, February 18, 2011, May 8 - 10, 2011, April
18 13, 2012 and June 22, 2012.

19 The Court also issued letter rulings dated April 12, 2012 and July 20, 2012, .

20 which are attached hereto and incorporated herein as Exhibits “C” and “D”, respectively.

21
22
23
24
25
26 M
(’“- ORDER DENYING DEFENDANT PUD'S PARTIAL MOTION FOR PARTIAL STEWART SOKOL & GRAY uc
SUMMARY JUDGMENT: GCC CLAIM No. 1~ SLOT CLAIM v O NEYS AT LAV
PORTLAND, CRZGON 7201360

1759699
Appendix O P
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1 Based on the above,

2 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that;
3 1. PUD's Motion for Partial Summary Judgment; GCC Claim No. 1 - Slot
4 Claim Is DENIED,

\

5 DATED this 2 day of g h C . 2012

" Presented By:

8
STEWART SOKOL & GRAY LLC
10

11 ,
By:
- John Spencer Stewart, WSEA #15887
Thomas A. Larkin, WSBA #24515

1

1>

13 Of Attorneys for General Construction
Company and Travelers Casualty &
14 _ Surety Company

15

16
Approved as to form and notice of
17 presentment waived:

18 JEFFERS, DANIELSON, SONN & AYLWARD, P.8.
19
20

By

21  DavidE. Sonn, WSBA #07216
Of Attorneys for Public Utllity District

22 No. 2 of Grant County
23
24
25
26
ORDER DENYING DEFENDANT PUD'S PARTIAL MOTION FOR PARTIAL STEWART S8OKOL & GRAY uc
SUMMARY JUDGMENT: GCC CLAIM No. 1 — SLOT CLAIM ATTORNEYS AT LAW
RTLAND AN ST 31T
. rhmiiame
Appendix O
Page 3 of 3
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07- 700301
- The Superior Court of the State of Pashington- .
Fn anb for the County of Grant
35 C Street NW
P.0.Box 37
Ephrata, WA 98823
(509) 754-2011
EVAN E. SPERLINE, Judge, Dept. 1 - MINDI FINKE, Court Administrator

- .JOHN D. KNODELL, Judge, Dept. 2 CRYSTAL BURNS; Ass’t.Court Administrator

JOHN M. ANTOSZ, Presiding Judge, Dept. 3
MELISSA K. CHLARSON, Court Commissioner

September 26, 2013

John Stewart F'LED

Attorney atanw Ste. 200 o @

2300 SW 1* Ave, Ste.

Portland, OR 97201 SEP 26 2013
KIMBERLY A. ALLEN

David Sonn GRANT COUNTY CLERK

Attorney at Law

2600 Chester Kimm Rd

Wenatchee, WA 98801

Pamela Andrews

Attorney at Law

645 Elliott Ave W, Ste. 350
Seattle, WA 98119

Kristin Ferrera
Attorney at Law

P.O. Box 1688
Wenatchee, WA 98807

RE: General Construction Company v. Public Utility District No. 2
Grant County Cause No.: 08-2-01339-8

Dear Counsel:

The Defendant’s motion for reconsideration is before the court. This motion raises a
number of issnes, but foremost among them is the Defendant’s assertion that the Plaintiff is
barred from claiming any overage because of its failure to comply with the notice and claim
provisions of the parties’ agreement. The law favors such provisions and has set a high bar to
establish a party’s waiver of them. Mike M. Johnson v. County of Spokane, 150 Wash. 2d 375,
78 P.3d 161 (2003).

Appendix P
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John Stewart

David Sonn

Pamela Andrews
Kristin Ferrera
September 26, 2013
Page 2

The Plaintiff, citing Bignold v. King County, 65 Wash. 2d 817, 399 P.2d 611 (1965),
asserts that it has proved waiver here. This argument is premised on the Plaintiffs
characterization of the overage claims as “extra” work, that is, work beyond the scope of the
contract. Washington courts recognize a distinction between additional work, which is perhaps
unforeseen by the parties but necessary to complete a construction contract to the contract’s
specifications and extra work which a contractor is directed to perform but which is not
necessary to complete the contract to agreed specifications. See 33 Matthew King, Washington
Practice: Construction Law Manual, sec. 11.1 at 229-31 (2008).

There is an insufficient record before the court to determine whether the claimed
overages are, as a matter of law, for extra as opposed to additional work. For reasons explained
more fully in an earlier opinion, this court has concluded that the language of the notice and
claim provisions at the very least would allow a reasonable finder of fact to conclude they do not
apply to extra work.

But even if they do, the Plaintiff argues under Bignold that contractual remedies,
including notice and claim provisions do not apply to guantum meruit claims for work beyond
the scope of the parties’ agreement. This court finds some support for this proposition in
~ Washington cases. See Nelse Mortensen & Co. v. Group Health Coop., 17 Wash. App. 703,

726, 566 P.2d 560 (1977)(contractual remedies control unless damages fall outside the scope of
the contract), aff’d, 90 Wash. 2d 843, 586 P.2d 469 (1978). Further, this principle seems to be
the most reasonable way to reconcile Mike M. Johnson and Bignold.

This court will not reiterate here its reasoning in full. The motion to reconsider is denied
with one exception. The court failed to fully consider the effect of the parties’ settlement
agreement of February 8, 2007. There is no colorable issue about the interpretation and
construction of the agreement. The work the Plaintiff performed on componeént 1 of claim 2 and
components 3 and 4 of claim 11 fall within the scope of that agreement. Summary judgment for

the Defendant is granted as to those portions of claims 2 and 11.

With the understanding the parties are contemplating an interlocutory appeal, the court
urges the Court of Appeals to accept such a review. The meaning of Bignold after Mike M.
Johnson is far from clear. Justice Chambers, in his dissent in Mike M. Johnson suggested that
Bignold stands, among other things, for the proposition that conditions precedent, such as notice
and claim provisions, are not enforceable unless the party asserting them can demonstrate
prejudice. The court is unaware of any Washington authority deciding this question. See John

P. Ahlers and Lindsay K. Taft, Construction Contract Draconian Notice Provisions: Is Prejudice

Appendix P
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John Stewart

David Sonn

Pamela Andrews ' \
Kristin Ferrera

September 26, 2013

Page 3

Still the Issue?, Washington State Bar News (May, June 2012). But this appears to be the rule in
other jurisdictions. See Childres, Conditions in the Law of Contracts, 45 N.Y.U.C. Rev. 33
(1970). If this is the law, a reasonable trier of fact could conclude that if the Defendant ordered
the Plaintiff to perform extra work, it was not prejudiced by any failure by the Plaintiff to follow
notice and claim procedures. ’

Extending Mike M. Johnson to quantum meruit claims could, however, have some
benefits, such as introducing greater certainty into the litigation process and making it less costly
and time consuming. If Mike M. Johnson requires contractual notice and claim provisions to
apply to extra contractual claims, we need to know now. An answer will not only simplify these
proceedings, but also give much needed guidance to those involved in similar disputes around
the state.

Very truly yours,

JDK:cmb

Appendix P
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1
2 | FILED
3 .
JAN § 1 2014
4
KIMBERLY A. ALLEN.
5 ~ GRANT COUNTY CLERK
8
7 .
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 : IN AND FOR THE COUNTY OF GRANT
10 GENERAL CONSTRUCTION ;
COMPANY, a Delaware corporation, )
11
Plaintiff, ; No. 08-2-01339-8
12 )
A ) ORDER DENYING
13 : ) DEFENDANT'S MOTION
PUBLIC UTILITY DISTRICT NO. 2 ) FOR RECONSIDERATION
14 OF GRANT COUNTY, WASHINGTON, ) AND SUPPLEMENTAL MOTION
a Washington municipal corporation, ; FOR RECONSIDERATION
16
Defendant, )
16 ‘ )
17 PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY,a Washington
18 municipal corporation,
19 Third-Party Plaintiff,
20 V. )
21 GENERAL CONSTRUCTION )
COMPANY, a Delaware corporation; ;
22 TRAVELERS CASUALTY & SURETY
COMPANY:; and TRAVELERS )
23 CASUALTY & SURETY COMPANY, )
BOND NUMBER 415103871237BCM, §
24
Third-Party Defendants.
25 )
26 Il "
ORDER DENYING MOTION FOR RECONSIDERATION AND STEWART SOKOL & GRAY uc
SUPPLEMENTAL MOTION FOR RECONSIDERATION - 1 . 1305w RS AV b AW
Page 10f3 F G azEae
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1 GENERAL CONSTRUCTION )
COMPANY, a Delaware corporation,

2
Fourth-Party Plaintiff,
3
V.

4
GLOBAL DIVING & SALVAGE, INC.,
§ a Washington corporation,

6 Fourth-Party Defendant.

7

8 THIS MATTER came before the Court on the Public Utility District No. 2 of Grant

9 County’s (‘PUD") "Motion for Reconsideration - 7/20/12 Letter; 7/20/12 Order - Coffer
10 Cell Flooding™ (*“Motion for Reconsideration”) and “Supplemental Motion for
11 Reconsideration - 12/7/12 Orders - Claim No. 2; Claims Nos. 7 and 16; Claim No. 11;
12 Claim No. 1" ("Supplemantal Motion for Reconsideration®). The PUD appeared through
13 [ts attomeys of record, Jeffers, Danlelson, Sonn & Ayiward, PS, by David E. Sonn.
14 Plaintiff General Construction Company (“GCC”) appeared through its attomeys of
15 record, Stewart Sokol & Gray, LLC, by John Spencer Stewart, Thomas A. Larkin and
16 David E. Beaudoin. The Court has examined the file, including PUD's Motion for

s

17 Reconsideration and Supplemental Motion for Reconsideration, GCC's Opposition to
18 PUD’s Motion for Reconsideration; PUD's Memoranda dated June 20, 2013, GCC’s
19 Opposition to PUD's Supplemental Memoranda and Declaration in Support; and the
20 pleadings and file herein.

21 Following oral argument on June 28, 2013, the Court issued a letter opinion
22 dated September 26, _201 3, a copy of which Is aftached hereto as Exhibit A and

23 incorporated herein by this reference. Based on the foregoing, and the Court being
24 otherwise fully advised,

25 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

26 1. PUD’s Motion for Reconsideration and Supplemental Motion for

ORDER DENYING MOTION FOR RECONSIDERATION AND STEWART SOKOL & GRAY 1.c

SUPPLEMENTAL MOTION FOR RECONSIDERATION - 2 o TTORNEYS AT LA

Appendix Q  "TGSRRe
Page20f3 PGS
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1 Reconsideration are DENIED, with the ‘one exception that the Motion for
2 Reconsideration and Supplemental Motion for Reconsideration are GRANTED as to
3 component 1 of Claim 2 and components 3 and 4 of Claim 11 and, only to that extent

4 on those components PUD's underlying Motions for Summary Judgment are granted.

(4]

ThomasA La n, w BA #24515
13 E-mail: larkin@lawssg.com
Of Attorneys for General Construction
14 Company and Travelers Casualty &
Surety Company

16
18

17 Approved as to form and nofice
of presentment waived:

8 .
JEFFERS, DANIELSON, SONN & AYLWARD, P.S.
19

20 S
David E. §onln. WSB #7616
21 davids@idsalaw.com
Of Attorneys for Defendant

22
‘23 Mowdocs\ssgmain\3455\3458.023\PLEADI 1014200 WPD
24
25
26

ORDER DENYING MOTION FOR RECONSIDERATION AND
SUPPLEMENTAL MOTION FOR RECONSIDERATION - 3

11017

DATED this 5" day oféﬂ.,_ 201B.

STEWART SOKOL & GRAY uc

ATTORNEYS AT LAW
T EW FIST AVENUE, BT 300
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|| GENERAL CONSTRUCTION

)
)
)
)
Y
7
)
)
)
%
Defendant, ) CLAIM, SLOT CLAIM, AND COFFER
' ) CELL FLOODING CLAIM
PUBLIC UTILITY DISTRICT NO. 2 )
OF GRANT COUNTY, a Washington )
municipal corporation, . )
)
Third-Party Plaintiff, )
)
V. }
) )
GENERAL CONSTRUCTION )
COMPANY, a Delaware corporation, )
and TRAVELERS CASUALTY & )
SURETY COMPANY, BOND NUMBER )
418103871237BCM, )
' )
‘Third-Party Defendants. g
DECLARATION OF SCOTT HANSON IN STEWART SOKOL & GRAY ric.
OPPOSITION TO MOTIONS FOR 2300 SW First Aven:::.;zt:;::l;
PARTIAL SUMMARY JUDGMENT B R e,
(603) 221-0690
Page 1 FAX (503) 223-5706

REBECCA CHURGH.
FILED
JUN 14 201

KIMBERLY A
Grant County Gierg

(T
e
I i) t
07-327021 j
—

|
|
L 27

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF GRANT

COMPANY, a Delaware corporation,

Plaintiff, No. 08-2-01339-8

DECLARATION OF SCOTT HANSON
IN' OPPOSITION TO DEFENDANT
PUBLIC UTILITY DISTRICT NO. 2 OF
GRANT COUNTY'S MOTIONS FOR
PARTIAL SUMMARY JUDGMENT
RE: GCC'S SUPERIOR KNOWLEDGE

Y]
L

PUBLIC UTILITY DISTRICT NO.2 . -
OF GRANT COUNTY, WASHINGTON,
a Washington nmunicipal corporation,

01288
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I, SCOTT HANSON, declare under penalty of perjury the following in support of

11GCC's Superior Knowledge claim, Two Slot Method claim and Coffer Cell Flooding

claim, which are the subject of three separate Motions for Partial Summary Judgment
filed by Defendant Public Utility District No. 2 of Grant County, Washington (‘PUD"):

1. . Atall times material, | was ‘Project Sponsor for General Construction
c:)mpény ("GCC") with respect to the Wanapum Future Unit Fish Bypass, Confract
330-2023 ("Project” or “Contract’), and have personal knovdadge of the matters set
forth herein.

2. | was personally involved with overseeing preparation of GCC's bid on
the Project and with the oonsideration and development of the Two Slot Method of
performing work concurrently in two slots of the Dam, along with the attendant bid
Narrative and Schedules. | also personally assisted in the preparation of GCC's
discovery answers in this action. | ‘

3. In connection with preparing GCC's Bid and the Namative and Schedule,
which were submitted with GCC's Bid to compfy with the Bid Documents, GCC
reasonably relied upon the PUD disclosjné all perlinent information, which PUD failed
to do. In addition, GCC relied upon the PUD to disclose all kpovdedge the PUD had
relevant to GCC's proposed means, methods, .schedute and costs in pre-bid
information provided by PUb and its engineer Jacobs, as well as in pre-bid discussions
between PUD and GCC regarding GCC's proposed means, methods, schedule and
costs. In the preparation of its bid, and in its pre-bid and evén post-bid discussions
with representatives of PUD, GCC appropriately assumed that PUD's plans and
specifications were accurate, adequate and complete and that all information which
should have been furnished to bidders in order for bidders to be as well informed as
PUD, had, in fact, been fumishied. Based on my experience, it is typical on public

DECLARATION OF SCOTT HANSON IN mn'r:sjozojzé GRX z‘ﬁw

OPPOSITION TO MOTIONS FOR 2300 BV First Avenue, Sulls 200

PARTIAL SUMMARY JUDGMENT 0 SV Pt MR Bl 700
(503) Zz21-0688
Page 2 FAX (503) 223-5708

01289
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projects in Washington, which | have been involved in bidding for over twenty years, for
public agency owners to make such a full and complete dieclosure of relevant
knowledge. PUD failed to disclose material information and possessed superior
knowledge. . .

‘ 4. From the date of the Project solicitation by PUD until after completion of
the Project, PUD misrepresented the stability of the dam and failed to disclose the
grave concemn that knowledgeable structural engineers had with respect to the stability
of the dam in situ, and during the course of construction. Based upon the superior
knowledge of PUD and failure to disclose material facts to GCC, PUD intentionally
misrepresented facis fo GCC as summarized by the following.

5, In preparing Its bid, GCC recognized that there would be significant
economiés achleved by employment of an alternative construction sequence, as
suggested by the bid documents. The economies included, without limitation,
oompiellon within, or even earlier than, the original required completion date and
reduced costs. The Invitation and the accompanying contract documents contained
two.specific provisions relative to construction means and methods that were modified
by Ad&endum No. 1, dated April 15, 2005. Copies of per;linent excerpts of these
contract documents are attached herelo as Exhibit 1. Technical specification T-11
provided: , '

One construction and dewatering concept is conceptually _
presented in the contract documents. The contractor may use this
method oeloied b dssged by tha Loniracior and subitied

for review and approval by the district engineer. The submittal
requirements are o address the requirements indicated on both the

drawings and specifications.

i

/]

DECLARATION OF SCOTT HANSON IN STEWART SOKOL & GRAY uc
OPPOSITION TO MOTIONS FOR _ ST 0T
PARTIAL SUMMARY JUDGMENT 230&%":&%3%.‘ i% 200

' (503) 221-0699
Page 3 .+ EAX (503) 223-5706
01290
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8.  Theimportance of T-11 was emphasized in Addendum No, 1 (SR-14,
paragraph B.B and T-11, paragraph 1.05.B) which, in part, provided: -

8. Namative of Construction Means and Methods:
Submit a written narrative that presents an overview of the
construction means and methods rlanned for dewatering,
construction wastewater capture (inciuding wastewater
displaced during underwater concrete placements), -
construction wastewater treatment, underwater rock
excavation, underwater soil excavation, demolition, in the wet
construction, in the dry construction and other unusual means
and methods planhed for this project. Include In the namvative
the planned location of the concrete batch plant, planned
disposal sites for construction debiris and a listing of major .
construction equipment anticipated fo be used. lled plans
required in other specification sections shall be consistent with
this namative. 'Varations from the planned means and
methods, including the reasons(s) for the variation, shall be
submitted for review and approval by the District Engineer.

. B. The dewatering system(:? for the construction of the new
dlscr_xa;rge structure shall be of sufficlent size and capacity as
required to control ground, surface, and river (tailrace) water . .
flow into the construction work areas and o allow the )
construction area above the foundation and within Future Unit
11 to be accomplished in the “dry.”

1. One construction method and dewatering concept is
' concepftually presented in the contract documents. The

Contractor may use this method or submit develop
another method for approval. In any case, the details
of the method seiecteé shall be designed by the
Contractor and submitted for review and approval by
the District Engineer. The submittal requirements are
fo address the requirements indicated on both the
drawings and the specifications. -

7. This protocol was specifically contemplated by the Federal Energy
Regulatory Commission ("FERC"} in its Quality Control Inspection Program
("QCIP") and in the related materials, which are referred to in the Limited Access

Appéndix of GCC's claim. GCC only became aware of the existence of these
FERC documents (and a number of other studies on the dam's stability) In 2008,

DECLARATION OF SCOTT HANSON IN M&m%

OPPOSITION TO MOTIONS FOR . SR TR et

PARTIAL SUMMARY JUDGMENT Forttand, OR 97201-5047
(503) 221-0668

Page 4 : . FAX (503} 223-5706

01281 s
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when GCC’s counsel obtained copies through a FOIA request. To obtain these
documents, GCC'’s counsel and many GCC representatives and experts had to
prepare and have accepted applications to review Critical Energy Infrastructure
Information (“CEII"). | obtained CEIl clearance in connection with GCC’s
counsel’s FOIA request for the FERC documents. | have reviewed the
Declaration vof Dave Anderson (GCC's expert) filed in oo};necﬁon with GCC’s
opposition to PUD's motions for partial summary judgment and all documents
referred to therein. | can confirm that GCC did not receive any of those
referenced documents in connection with the Project, with the ppsé.ibie exception
of the GeoEngineers geotechnical report. | do not remember for certain whether
GCC had acoess to that report in connection with the Project, but, in any event,
thet report did not and does not contain the information in PUD's possession
regarding Dam stability GCC needed to prepare a fully informed bid. At no time
in connection with thg Project did PUD (or its design team, including Jacobs}
inform GCC that any of the documents referenced in Dave Anderson's .
Deciaraﬁon existed or were available for review.

8. Based upon my review of GCC's business records and documents
produced in this action, | remember that GCC contacted Dana Jeske, District
Engineer for the Project (PUD) in March 2005 and speciﬁéaﬂy asked whether or -
not a bivo slot concurrent construction secjuence would be acceptable. After
checking with others, Jeske contacted GCC and stated GCC could plan on
performing the work in that fashion; that is, GCC could bid ba_sed ona conc_unent
slot construction sequence. During those conversations, GCC and PUD
discussed by name the specific portions of Contract Drawing CO1 that GCC's

.

DECLARATION OF SCOTT HANSON IN STEWART SOKOL & Eﬁ‘A‘Yl.w
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proposal would vary and everyone involved understood which Contract
Documents were implicated. | _

9. Based on PUD and Mr. Jeske's specific instructions and on the
streng’gh of the contract provisions quoted above, GCC prepared and submitied a
concurrent construction method and dewatering concept that called for working in
Slots B and C concurrently, This is what is referred to as GCC's “Two Slot
Method.” The 'Two Slot Method took the-siot work off of the critidal path and
substantially shortened the schedule. GCC completed its responsive bid and
timely tendered it to PUD, together with a fully documented Narrative confirming
its bids assumptions, including the PUD-approved Two Slot Method. The
Narrative supplemented the Bid Schedule required to be submifted with GCC's
Bid, and the Bid Schedule fully documented GCC’s intent to employ the PUD-
approved Two Slot Methqd_ Moreover, GCC’s Narrative sfated that it was

purchasing two temporary bulkheads for performing the concurrent slot work.

10, GCC submitted ils bid for the project on May 5, 2005, along with fts
Bid Narrative and Bid Schedule. | personally reviewed the “final” bid and
Narrative before it was submitted. A copy of the Bid Narrative is attached hereto
as Exhibit 2.

11.  The Narrative described, especially in paragraph 1.2, GCC's plan to
vary the construction phasing presented in the bid documents consistent with its
pre-bid discussions with PUD. GCC's plan included purchasing two complete
sets of temporary dewatering bulkheads to allow dewatering two of the three
slots of Future Unit 11 concurrently. Concrete removal within' Siot B of the Future
Unit was to commence immediately after dewatering of the slot. Concrete fill of

Siot C was to begin at thé same time. This Two Slot Method permitted critical

DECLARATION OF SCOTT HANSON IN STEWART SOKOL & GRAY 1ic
OPPOSITION TO MOTIONS FOR 2300 SW First Avi nuT:n;::t;é;)
PARTIAL SUMMARY JUDGMENT Portend, OFt ov201 2007
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path work in Slot B to proceed independently of concrete work in Siots A and C.
The Bid Schedule employing the Two Siot Method reflected project completion
months ahead of the required March 15, 2007 completion date. ~ ,

12. On May 6, 2005, Dana Jeske énd Reece Voskuilen (Jacobs) called
me and Robb Swenson; Chief I:-_'stimator of GCC to discuss GCC's Bid, Narrative
and Construction Schedule. During these posi-bid discussions, it was discussed
(and PUD certainly understood) that the Two Slot Method implicated the
particular Contract provisions SR14, T11 and Contract Drawing C01. Mr. Jeske
expressed to us his satisfaction with the Narrative and Schedule and indicated
that he understood the concurrent slot construction plan. Mr. Jeske and Mr.
Voskuilen indicated that they would work closely with GCC on the detailed
construction sequence and indicated that they recognized that the Two Slot
Method would save money and time, and further indicated that they understood
that those economies were being passed aloﬁg to the PUD by GCC. Jeske and
Voskuilen indicated to us that an award would be made to GCC recognizing the
economies provided by the Two Siot Method. Tﬁrough these discussions with
the PUD (and Jacobs) it was clear that Pub certainly understood that paragraph
1.2 of the Namative (sefting forth the Two Slot Method) varied paragraphs 7 and
8 of Contract Drawing CO1. Not only were the paragraphs diséussed by name,
but the substance of our converséﬁon would not have been intelligible to |
someone who did not understand that paragraph 1.2 of the Namative was directly
related to paragraphs 7 and 8 of Contract Drawing C01.

" 18.  For a period from May 6, 2005 until the official contract award on
May 23, 2005, GCC and ths.; PUD had numerous meetinés in which ihe PUD
repeatedly assured GCC that GCC's Two Slot Method was feasible and

DECLARATION OF SCOTT HANSON IN STEWART SOKOL & GRAY e
OPPOSITION TO MOTIONS FOR ) ATVGANIY
: , S
PARTIAL SUMMARY JUDGMENT ”%’DSMV:&'SO‘QVS%U&_Q%IW
(503) 221-0692
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appropriale, subje&t only to minor a&justment. The Coniract was officially

awarded to GCC on May 23, 2005 by lefter specifically stating that PUD “has
considered the bid submitted by you for the subject work and is pleased to nofify

you that your Bid has been accepted for the work in accordance with the ‘

referenced contract dbcuments." The Bid, of course, consisted of the written A
Narrative, the Bid Schedule and the other required bid documents that were

timely submitted and timely approved by PUD, and discussed repeatedly with the

PUD before award. - .

14.  GCC supported the efforts by PUD and Jacobs to analyze the
sfructuraf implication of the Two Slot Method upon which GCC's Bid was
conditioned. In July 2005, PUD designed what it determined to be an acceptable
Two Slot Method. GCC supporied the PUD/acobs efforts at analyzing the Two

| Slot Method by providing constructability reviews and schedule analysis for

various proposed construction sequences. GCC's input in the revisions to the
Two Sjot Method were limited to schedule impacts of the mcd'fcaac"a authored
by the PUD. GCC incorporated the PUD-designed and‘éppmved TwoSlot
Method in its July 31, 2005 Project Schedule. The July 31, 2005 Scheduie was
updated by GCC’s December 2005 Schedule, which was approved by PUD. The
Schedules, Iike_ the Narrative, Bid Schedule, and pre-award anc} post-award
discussions with the PUD, were based on a Two Slot Method. With the
construction sequence defined and incorporated into the Project Construction
Schedule, GCC focused its efforts and aftention on planning and building the
Work,

15.  From July 8 through to early January 20086, all of the slot work was

performed entirely consistent with the July 31, 2005 schedule update, which, in

DECLARATION OF SCOTT HANSON IN ‘ STEWART SOKOL & GEAY e
OPPOSITION TO MOTIONS FOR : e
: SWF , Euhe 200
PARTIAL SUMMARY JUDGMENT e o
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tum was based on a Two Slot Method. Every concrete pour was specifically
approved by a PUD representative. The sequence of each ilem of work in the
Future Unit was approved by PUD and each such activity was conducted strictly
in accordance with GCC's July 31, 2005 schedule.
16.  After the express approval of PUD and In a fashion consistent with the July
31 schedule, GCC completed its first concrete placement in the lower part of Siot B in
early January 2006. On January 8, 2008, GCC was direcled to discontinue performance
of the work in accordance with the July 31, 2005 schedule and was further directed to
resequence and reschedule its work in a fashion requiring slot work to be performed
essentially sequentially rather than according to the Two Slot Method GCC had proposed
and the PUD had designed and approved.
The revised r;eq‘uenoe included:
¢ . Placing concrete in B Siot to elevation 492
e Flooding B Siot completely

° Dewatering C Slot

o Placing all of the concrete in Siot C

¢ Placing concrete in Slot A concurrently with Slot B concrete removal.

17. The PUD did not, even in January 2008, disclose its superior knowledge

with respect to Dam stability. 1t merely nofed that there hqd apparently been some
movement in the Dam picked up on its sensors. However, il did nqt share with GCC
any concerns or infonnation it had about the cause of any such instability; it simply
ordered GCC to abandon the Two Slot Method and to work according to a revised
sequence emploving a one slot at a time method, The reviéed seduence cardinally
change& GCC's previously approved PUD-designed as-bid Two Slot Method. Thig,
change to GCC’s plan forced acceleration of the Project in an effort to complete the

DECLARATION OF SCOTT HANSON IN - SIEWART SOKOL & GRAY i1c
OPPOSITION TO MOTIONS FOR T e R B
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Project on time. Work was performed durjng winter conditions, resulting in'increased
construction costs. Double shifts were worked six and seven days per week, resulting
in disruption, inefficiencies and slgﬁiﬁcantly lower man;hour'productivity. Changing the
work sequence materially delayed completion of the Project, and adversely affected the
Project through 2008 and 2007. The specific impacts, costs and delays aﬁributabie to
these changes and breaches are seilforth in GCC's Request for Equitable Adjustment,
which has been prev;'ously produced to PUD, and which is incorporated herein by this
reference. ' .

| declare under pena‘lty of perjury under the laws of the State of Washington and
pursuant to RCW 9A.72.085 that the foregoing is frue and cotrect.

EXECUTED on this _‘;Z_f:ldday of June, 2010 in Vancouver, British Columbia:

Sc;)tt Harison

DECLARATION OF SCOTT HANSON IN . STEWART SOKOL & GRAY Uc

OPPOSITION TO MOTIONS FOR e
S 2300 SW First A . Suite 200
PARTIAL SUMMARY JUDGMENT v | ortiond. OR 072018047
) (503) 221-0699
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Contract Documents #330-2023

Bmgm_ﬂammumg

In order to assure timely completion of the various phases of the work, as required by G-6 a
progress schedule shall be prepa:ed and submitted with the Bid. :

The schadule shall include suﬂ' cient detail to indicate how the contractor intends to execute
the work,

I':-'E!!’

Contractor.shall, within fourteen (14) calendar days from the date of the Contraet Award
submit fo the Engineer for approval 2 detsailed, manloaded Project Construetion Schedule,
based on the construction schedule included on the Contractor’s proposal. Such schedule
shall be sufficient to meet the requirements for the completion of the separable parts of any
and all work as set forth in the Contract, The Contractor’s exocutlon of the work shall be in
accordanee with this Project Construction Schedule.

The Project Construction Schedule shall include the following:

1. Construction activities description with start and finish dates and anticipated

" dorations,
2. Procurement activities required for all equipment and meterials.
3, Contractual milestone dates.

4. Manpower required for each activity listed, including the number of personnel per
shifi, the nurober of shifts and the number of marthours attributed to each task.

5. Key material quantities for each activity.
6. Cash value of each aetivity summarized fo provide a monthly Cash Flow Schedule.
7. Percéntage of the wcrk scheduled to be completed each month,

8. Narrative of Construction Means and Methods: Submit a writien narrative that
presénts an overview of the construction means and methods plarned for
dewatering, construction wastewater capture (including wastewater displaced
during ubderwater concrete placements), construction wastewater treatment,
underwater rock excavation, underwater soil excavation, demolition, i1 the wet
construction, in the dry construction and otber unusual means and méthods planned
for this project. Include in the namative the planned location of the concrete hatch
plant, planned disposal sites for construction debris and a listing of major

- construetion equipment anticipated 1o be used. Detailed plans required in other
specification sections shall be consistent with this narrative. Variations from the
planped means and roethods, including the reason(s) for the variation, shallbe
submitted for review and dpproval by the District Bngmeer

40 ) . Specific Requirements

GCCo118784

01300
Appendix R
Page 12 of 41



Contract Documents #330-2023

.

C.  Updating of Schedules
The Coutractor shall proraptly inform the Engineer of any proposed change in the Project

. Construction and Procurement Schedules and shall furnish him with revised schedules
withiri seven (7) calendar days after approval by the Engineer of such change. The
schedules shiall be kept up to date, taking into account the actial progress of work, and shall
be revised every month and before each progréés payment is made. The updated schedule
shall be submitted to the Engineer. The revised schedules shall, a3 determined by the
Engineer, be safficient fo mest the requiraments for the complesion of the separable parts of

" any and all work as set forth in the Contract. The Contractor shall assign such forces and

prosecute the work in such manner &5 to assure compliance with the spproved schedule.

J

"SR-15 QUALITY CONTROL INSPRCTION PROGRAM .

The work conducted under this Contract is subject to inspection by the District Engineer and the
District as the Priest Rapid Project’s licensee according to the provisions of the Quality Control .’
Tospection Program (QCIP) document. This document, a copy of which is available from the District
Engineer by wrilten request, was developed in compliance with the Federal Energy Regulatory
Commission's “Engincering Guidelines for the Evaluation of Hydro Power Projects,”” Chapter VI, The
Contractor shall be aware of the QCIP's inspection requirements, particularly rbr.pamons about stopping
work,

SR-16 RESPONSIBLE PERSON ONSITE

The Contractor shall have a rcsponmblt. person onsite st Wanspum at all times the Contractor bas
ay personnel working onsite. Responsible person shall have the authority to review, authorize and sign
District Instruetions, coordinate and plan daily, weekly and monthly work, purchase materials, provide
and modify submittals and make recommendations on change orders. Responsible person shalt attend
weekly progress meetings with the District Bngineer.

8R-17 W&%

The Contractor shall follow all District Safety and Security Pohcws Copies of these policies are
available from the District Engmeer upou written request,

The District requires cergin information to be provided by‘ the Contractor, to ensure tht the
materials and equlpmenl defivered are in conformance with these specifications and properly installed, and

. lo maintain, repair, and operate the equipment over its expected life time. Drawings, Manuals, test data,

written instructions and all other information shall be in the English language. All dimensions and
proportions shall be in US. Standard units of measure ie., fest, inches, pounds, gallons, ete. The

information provided shafl become property of the District to duphcatc in any manner and use for the

purposes desoribed hersin, ’

A, ti rawin { Data:
With 120 calendar days after the date of receipt of the Contract Award and before

- proceeding with factory fabrication the Contractor shall subrmit to the District, for approval,
three (3) hard copy sets of all information, drawings and data as listed below that are

41 o Specific Reqd:eu;ems
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Contract Documents #330-2023 .

f1-11/ DEWATERING

0
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1.03

Definition for dewsatering.

' chuimnénts for dcwatc‘:ring the site for the construction of the discharge structure in the tailrace.

Reguirements for dewatering to allow construction of the oges crest spillway inslde Future Unit
Inteke 11. R

Responsibilities and execution for dewstering.

RELATED SECTIONS

General Conditions

Section T-03 ~ Submitils

Section T-04 ~ Quality Control

Section T-10~ ﬁdnolition

Section T-12 ~ Bxcavation, Compacting, Filling and Backiilling
Section T-22 ~ Cast-In-Place Concsete .
Section T-23 ~ Precast Concrete

Section T-31 - Structural Steel

Section T-61 - Electrical Demolition

REFERENCES

B
Washington State Depariment of Ecology
1. WAC 173-201A Water Quality Standards for Surface Waters'of the Stafe of
Washiogton
2. WACIT3:204 Seditment Mansgeraent Standards
Revised Code of Washington
RCW 90.48 Water Pollution Contro}
87 - . T-11
-
. GCCO118834
01302 . ;
: ’ ,
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Contract Documents #330-2023

Project Permits . . L
1..  Washington Hydraulic Project Approval (HPA) Log No. §T-G2860-01,
Department of Fish ~ Temporary Cotfer Dam Installation & Removal, New
and Wildlife - Reinforoed Conerete Fish Bypass Chute/Flume Construction
’ And Fish & Fish Habitat Protection — Columbia River — Grant
County, Washingion Water Resource Inventory Area (WRIA)
41.001 ’
. DEFINITIONS

Dewatering shall consist of the design, fabrication, furnishing, installation, operation,
mainienance, monitoring, and removal of a dewatering system(s) to achieve campletion of all
work performed under this Contract without damage to adjacent improvements and materials.

A cellular cofferdam is & femporary structurs canstmcied in a river, lake, efc. to exclude water
from an enclosed area, It could be an internally braced sheet pile system or an earth-filled
cofferdam system. i

Precast concrete foundation units are a series of open-top and open-bottom boxes with each box
essentially forming it own coffer cell. The boxes or cells are placed on the (river) bottom to
create the owtline of 2 structure. The precast consrete units may be composed of interconnected
precast conerele panels. o

‘Temporary bulkheads are ternporary retaining structures whose purpose for this project is to

" prevent waicr (forebay and tailrace) from flowing through openings at the Future Unit Intake 11

1.05

siructure and protecling t@zc construction work area(s) from the water (forebay and failrace). e

GENERAL REQUIREMENTS

The Contractor shall design the dewatering systemn{s} using professional methods of design and
engineering consistent with the prevailing standards of engineering practice. Design shall be by a
licensed professional engineer registered in the State of Washington,

The dewatering system(s) for the construction of the new disthasge structure shall be of sufficient
size and capacity as required fo control ground, surface, and river (tailrace) water flow int the .
excavation and to allow the construction area above the foundation and within Future Unit 11 to
be accomplished in the “dry.”

1. One construetion method and dewatering concept is conceptually présested in the
contract documents. The Contractor may use this method or develop another method. In
eny case, the details of the method selected chall be designed by the Contractor and
submitted for review and approval by the District Engineer. The subminal requirements
are to address the requirements indicated on both the drawings and the specifications.

2. The drawings depict the schematic use of precast concrete unité ot precast concrete
“panels for the foundation of the discharge structure, The foundation is excavated to
bedrock and then the umits are installed, isolations seals are established, and tremie
concrete is placed inside and between the units. The dewster perimeter is established af
the foundation, and the construction area js dewatered above the foundation as indicated
on the plans and construction of the discharge structure is completed in the dry.

98 T-11
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Comrhct Documents #330-2023

3. The Contractor shall be responsible for the design, fabrication, nstatlation, maintenance,
and remaval of any forms and materials of the dcwaimng systan not specifically
approved by the Disttict fo remain.

The dcw_aten’ng system(s) for the construction of the uew ogee spillway shall be of sufficient size
and ospacity as required to control the water ow from the forebay and tailrace into the Future
Uit 11 structure amd to allow the construction to be accomplished in the “dry.” The drawings
show the locations (upstream and downstream) for-temporacy dewateritg bulkheads that can be
placed on the existing Future Unit 11 stucture. The Contractor shall be responsible for the
design, fabrication, fumish, installation, meintenance, and removal (when 1o longer required) of
the temporary dewaimng bulkheads. Design of the temporary bulkheads shall be by a licensed
professibnal engineer registered in the State of Washington.

The Contractor shall control, by scceptable means, all water regard]eés of source, and shall be
fully responsible for the treatment, when required, and dispesal of the water.

The Conractor shall be solely responsible for proper design, fabrication, installation, operation,
maintenance, abandonment procedures, and L any failure of eny component of the dewatering
systemn(s).

SUBMITTALS
Furnish submittals in accordance with Section T-03.

Dewatering Plan(s) — Within thirty (30) deys of notics te proceed, Contractor shall submit for
review and approval a dewatering plan(s} for the construction of the ogee spillway within Future
Unit 11 and the construction of the discharge structure within the tailrace. The Contractor shall
obtain approval of the dewatering plan(s) from the District Engineer before commencing work in
the area. Approval shall not relieve the Contraetor from the responsibility for adequate design,
equipment, installation; maintenance, and performance of the dewatering sysfern(s). The
Contractor shall be responsible for the aceuracy of drawings, design data, fabrication.
components, and operational records rcq'utrcd The dewatering plan(s) shall comply with el}
applicable environmental approvals, pcm.uts. rules and regulatlons The Dcwaterm.g Plan(s) shall
include: .

1. Design values, ana!yscs and calculations, iuslud.ing design parametess and basis of such
pasameters, factors of safety, characteristics of pumping equipment, pipes, stmctures, ete.

2. Drawings of the complete dewatering system(s) including, bufnot limited to, the method

and plag, sections and details, souctoral components, etc. that the Contractor proposed to
use to achieve completion of all work performed under this Contract without damage to
adjacent improvements and materials.

3 Provide a discussion of any differential heads of water, surface water and seepage control
neasures, pressure relief system(s), emergency flooding, emergency facilities, and the
stability and competent structures that will be used, if applicable,

4, A deécﬁption of installation, maintenance; and operational procedures, proposed method
for treatiug, when reguired, and disposing of water, and methods and prooedures for

removing the system(s) when no longer needed.. District approval is required for all parts
of the dewatering system that are proposed to remain in place.

99 T-11
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Contract Documents #330-2023

5. .  Alist of equipiment to be used, including stendby equipment for emergency use.

* Including capacities and sizes of pumps and pipes; power system(s), standby power and
equipment, etc.
6. A ducnpuon and layout of the flow measunng devices for monitoring performanoce of
' the system(s).

. A plan and schedule for monitoring performance of the system(s), -

8. The dewatering system(s) shall be designed and sealed by & professional engineer
registered In the State of Washington.

5. Revisions 1o the dewatering plan shall be submitted for review and approval by the -
District.

QUALIFICATIONS

Contractor shall obtam the services of qualified individuals or firms to pmvxdc 8 defailed p[an for
the dewatering system(s).

The selected dewatering individual or finm shall have a minimum of five () years; and preferably .
10 years, of proven experience in the management, design, installation, and operation of
dewalering systems of equal conpléxity.

The dewatering systern(s) shall be designed by a registered professional enginser in the State of
Washington with & minimum of 5 years of responsible experience jn the design and installation of
the dewatering system(s). The Contractor shall submit the engineering calenlatiops and related
drawings for the dewafer system(s) with the engineer’s stamp and signature. :

GEQTECHNICAL INVESTIGATIONS

A geologic, hydrogeologic, and gootechmcn] engineering review was performed by apents of the
District. A report documenting this review is entitled:

“Geotechnical Constructzbility Consultation Services, Wanapum Juvenile Fish Bypass Sysiem,
Priest Rapids Project, Grant County, Washington for Public Utility District No. 2 of Grant

County,” dated April 4, 2005 by GeoEngineers of Redmond, Washington. o
A copy of this report is available for inspection a1 the office of the Public Utility District No. 2 of
Grant County, 15655 Wanepum Village Lane SW, Beverly, Washington.
Bidders may inspest the report, and the existing Bechtel (1980) subsurface boring logs (WA80-1
through WAB0-6) included in the report. Such inspections are deemed solely for the bidders'
convenience and the District assumes no responsibility whatsoever for the sufficiency or
completeness of investigations made or interpretation thereof.
No information derived from any inspection of the records of investigation or corpilation thereof
made by the District will in any way relieve the bidder or Contractor from any risks or from
properly performing his obligations under the Contract.

100 T-11
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" Contract Documents #330-2023

301 INSTALLATION

A. Install a dewatering system(s) to lower and contro! water (tallrace, surfece, and groand) in order
to penmit construction of the discherge structure in the tailrace.

B. ' Tnstall a dewatering system to control water (forebay, tailsace, and seepage) in order fo permit the
construction of the ogee spillway within Future Unit Intake 11.

302 QOPERATION
Foliow procsdures and methods outlined in the approved Dewatering Plan.
303 WATERDISPOSAL

Dispose water removed from the stte(s) being dewatered in such 8 manner as will not endanger portions
of work under construction or completed. Dispose water in such manoer as will cause no inconvenience
to District or to others working near site. Comply with the stipulations of required permits for disposal of
water. .

304 STANDBY EQUIPMENT

Provide complete standby cquipment, installed and available, for immediate operation as may be required,
to adequately maintain dewatesing on a continuous basis in the event that all or part of the system may
become inadequate or fail,

305 DAMAGES

The Contractor shall be responsible for and shall r‘cpai.r without cost 1o the District any damage to work in
place, other Confractor’s equipment, existing facilities, and the excavation, that may resnlt from his
negligence, inadeguate or improper design end operation of the dewatering system(s), and any mechanical
or electrical failure of the dewatering system(s).

306 MAINTENANCE

Al Dewatering system(s) meinfenance shall include but not limited to 24-hour supervision by

persanne] skilled in the operstion, mainfenance, and replacement of system components, and any

other work required to maintain the sites in a dewstered condition, Dewatecing shall be a
continuoue operation and interruptions due to outages, or any other season, shell not be'permitted.

B. Follow procedures and methoﬁs ouilined in the approved Dewatering Plan.
3.07 . SYSTEM(S)REMOVAL
A, Insure cornpliance with all conditions of regulating permits and provide such information to the
District Engineer.
B. Obtain written approval from the District Engineer before discontinuing operation of dewateriag
o, system(s). ‘
C. ,’ Follow removal methods and protedures as outlined in the approved Dewatering Plan.

101 T-11
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{ ADDENDUM NO. 1.
CONTRACT DOCUMENTS # 330-2023

The following changes are incorporated into requirements for Contract Documents No, 330-2023 by this
Addendum:
- This addendum # 1 includes the following PDF files :
1.) Specifications change list—43 pages
2.) Exhibit H rev.2 and Drawing chanige list —41 pag:s
3.} Revised drawings — Group 1G
4.) Revised Drawings - Groop 2C
5.) Revised Drawings ~ Group 38
6.) Revised Drawings ~ Group 48
7.) Revised Drawings — Group SM
8.) Revised Drawings — Group 6E+R

Under Instructions to Bidders section 21 Contract Docurmnents add Environmental Permits extibit J page
6.

Revised Bid opening date shall be May 5 th, 2005.
Revised Start date that work will begin on or before June 15, 2008 as referenced on bid form,
Recelpt of this Addendum must be acknowledged by the Bidder on the Bid Form.
PUBLICUTIITY DISTRICTNGO. 2

of GRANT COUNTY

DATED THIS 15th DAY OF April, 2005,

BY: __Chris Akers
, ’ Contract Officer

ADDEN>FRM
REV. 4/15/03

GCCoo11 560.

01307
: Appendix R

Page 19 of 41



Wanapum Future Unit Fish Bypass ' Contract 330-2023
Summary of Specification Changes - : ~ Addendum No. 1

‘Section | ltem/Par. | Revislon

SR-1 14. Furnish materials, fabricate and install dewatering bulkheads stoplogs
SR-14 |BS8 Néw Paragraph =]

of the construction me

and methods planned for dewateting, construction wasiewater
WWMM@MAJ

concrete nts co stmcﬂon wastewaiertreatment

uumwom_m Methods: Submit a written .
namative that presents an overview of the construction means

R AL 5 L 2
gclude in the qg at!ve tha mgned !ocathn of the concrete

batch plant; planned disposal sites for construction debris and a
Iisﬂn‘? of roaiot construction equipment anticipated to be used.
Detailed plans reduired In other specification sections shall be
consistent with this narrative. Variations from the planned meansg

and methods, including the reason(s) for the variation, shall be
submitted for review and approval by the Distiict Engineer.

T-03 1.04F .4 4. Retain three copies of each submittal, except “Samples”, where
ene-copy fwo copies witl be refained.
1-10 ' 1.05.C.3 3. Washington Administrative Code (WAC). Chapter 173-

460 addresses toxic air regulations, Chapter 173-303
addresses hazardous waste regulations, and Chapters
at address occupational health and sale ulations,

Chaph;-mﬂs&addmssa&gﬂmﬂ-mupmm-tmuh

T-10 1.08.A A, General Demolition Plan, Contractor shaill submit a demolition
plan for approval that includes procedures for careful removal
and disposition of materials spesified to be disposed of or
salvaged, coordination with other work in progress, a
disconnection schedule of utility services, access 1o demolition
work areas a detailed description of methods and equipment to
be used for each operation, and the sequence of operations.

The seguence of operations shall be clearly fied to the maste
construction schedule.

Contactor shall not begin demolition work until written approval
is received.

710 1.06.8 B. Reinforcing Steel Bar Location Survey Work Plan. Contractor
. shall submit a rebar location survey work plan for approval that

outlines the glan for locating the existing reinforcing steel bars in

‘

addendum #1 for 330-2023 Specification Change List doc Page 1 of 43 anar
GCC0911561
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Wanapum Future Unit Fish Bypass " Contract 330-2023
Summary of Specification Changes Addendum No. 1

Section

itemfPar,

Revision

hardware that will remain exposed, such bolts and hardware
shall be removed 1o a depth of 1-inch below the surface of the
concrete and the ares dry packed back. In areas where such
bolts or hardware will be covered.by an equivalent or greater

¢ t

e A
‘they do_not Inferfere with other new construetion ltems.

T-11

1.04.C

C. Precast concrete foundation units are a series of opendop and
open-bottom boxes with each box essentially forming it own
coffer cell. The boxes or cells are placed onthe (fiver) bottom
to create the outline of a structure. The precast concrete units

may be composed of nterconnecied precast concrele panels.

T-11

1.04.D

0. Temporary bulkheads are temporary retalning structures whose
purpose for this project is to prevent water (forebay and taifrace)
from flowing through opehings at the Future Unit intake 11
structure and protecting the site.construction work area(s) from

the water {forebay and tailrace).

T-91

1.08.4

A, The Contractor shall design the dewatering system(s) using
acceplable-and professional mathods of design and engineering
consistent with best-medom i
enginesring practice. Design shall be by a licensed ‘
professional enginesr registered in the State of Washington.

T-91

1.05.B

B. The dewatering system(s) for the construction of the new =

discharge structure shall be of sufficient size and capacity as
required to control ground, surface, and river (fallrace) water
flow info the construction work areas and to allow the
construction area above the foundation and within Future Upit
11 to be accomplished in the “dry.” :

1. _One construction method and dewatering concept is
conceptually presented in the contract documents. The
Contractor may use this method or submit develop another
method ferappreval: [0 any case, the detalls of the method >

selected shall be. designed by the Contractor and submitted
for review and approval by the District Engineer, The
subniittal reguirements are to address the reguirements
indicated on both the drawings and the specifications.

2. _The drawings depict the schematic use of precast concrete
units or precast concrete panels for the foundation of the
discharge structure. The foundation is excavated to bedrock
and then the units are installed, isolations seals are i
established, and the foundation units filled with underwater __J

(tremie) concrete is placed inside and between the units.

addendum #1 for 330-2023 Specification Change List.doc Page 4 of 43 4/14
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Wanapum Future Unif Fish Bypass : . Contract 330-2023
Summary of Specification Changes Addendum No. 1

Section

item/Par.

‘Revislon

The dewatering perimeter is established at the foundation,
and the The construction area is dewatered above'the
foundation as indicated on the plans. -Censtruction and d
construction of the discharge structure is completed in th
dry.

3,__The Contractor shall be responslble for the design,
fabrication, instaliation, maintenance, and removal- of any
* forms and materials of the dewatering system not heeded
8 ically a e e Disirict to r i

T4

1.08.C

C. The dewatering system(s) for the construction of the new. ogee
spiliway shall be of sufficient size and capacity as required to
control the water flow from the forebay and tailrace info the
Future Unit 11 structure and to allow the construction to be
accomplished in the “dry.” The drawings show the locations

" {upsiream and downstream) for temporary dewatering
bulkheads that ean are to be placed on the existing Future Unit
11 structure. The Contractor shall be responsible for the
design, fabrication, furnish, installation, maintenance, and
removal (When no longer required) of the temporary dewatering
bulkheads. Design of the temporary bulkheads shall be by a
licensed steuetural gg;p_f ssienal engineer registered in the State
of Washington.

']
i1

walh
(]

D. The Confractor shail controi by accepiable means, ail water
regardless of source, sufesegreuns-and-Fver and shall be

fully responsible for the treaiment. when reguired, and disposal
of the water.

T-41

1.06.B.4

4. A description of installation, maintenance, and
operational procedures, proposed method for freating,
when reguired, and disposing of water, and methods
and procedures for removing the system(s) when no
Ionger needed. D»stnci approval is required for II garts

dewatering that in

T-11

1.06.8:8
and
1.06.B.9

8. The dewatering system(s) shall be designed and sealed by

a registorad-professional engineer _registered in the State of

Washinaton.

8. Revisions to the dewatering plan shall be subrmitted for
1= and approval by the District

T-11

1.08. A

A, A geologic, hydrogenlogic, and geotechnical engineering review
was performed by agents of the Dislrict. A draft report

addendum #1 for 330-2023 Specification Change List.doc . Page 5 of 43
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GTO000009
Conlract Doompmls #330-2023 -

mopnmm General Construction Compan . « :OPY i

"TO: Public Utility District No. 2 o
of Grant County Washington ' .
o A ) i
|

Geatlemmen:

The undersigoed has examined the site, plans and spoecifications, laws sod ondinances governing the
improvements contexplated. In sccordanoe with the tems mnd provisions in the foregoing, the following
price is kendered as an offer to perform the wodk, complets in place sad ready for satisficiary operation.

Aas ovidenoe of good fhith, a certified chack, Cashiar's Check or » Bid Bond In sn emount not less than five
percent (5%) of total Bid is stinched heveto. The undersigned undentands end hereby agrecs that chould the
following offer be acoepted and the undersignad should fail or roflise 1o enter into & Contract and fumish the
required Performance Bond end Liability Insurance, the undorsigned's Certified Checle, Cashier’s Check or
an amount equal ta five peroant (5%) of the'total amount bid shall be forfeited to the District as liguidated
The Total Cost of Bid Items 1 through 18 will be used in the Bid Evaluation. A price must be placed on

. each blank, regardicss of whother ay cstimatod quantity ls specified, or the Bid will not be considered. Y
case of an emror in addition, the cormect total of the jiem prices shall prevail,

Bid
Ttem . Description | Quantity | Unit Total Price

()

1. | Mobilization X T [ L8 |$ e
(not 0 excaed 5% of bid) I, Hoo, 000

2. | Prepere and fumish mubmitials, inchuding &- i [ O TY—
builts (not 1o exceed $50,000). . H2,200, 60

a Remove porticns of existing Attraction Flow 1 LS. |§ 140,000,900
Prototype and other relsiod items. ' _

4. Underwator excavation and foundation 1 LS. [§ _ -
properstion for the downstresm partion of the 1, 360.030.00
bypass chute.

5. | Purnish matorials, design, fabricate, and place 1 LS [§

precast concrete foundation modules and precast

oconorets closure panels or other spproved 4, 850,000,600
AT2)

_systems. (Below Elsvation 4 -
6. Construct discharge chule foundstion (Below 1 LS. |8 g
Elevation 472) _ 5,250 , 000,00

7. Construct and place reinforced cancrele chutes i LS |§
axit structore sarfece and walls, (Above £,309,000.60
Blavation 472.) : .

8 Furnish materials, fabricate, and fostall temporery i LS {8 1,209,900,00

dewatering bulkheads

372
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GT000010

Cm Documents #330-2023
Bid .,
Ttams . Deseription | Quantity | " Unit Total Price
Ne.
9. Remove and disposs of portions of existing - 1 L8 |§4,100,000,060
concrols. ___ _
10. | Construct Intake Siot 11A and Slot 11C 1 LS. |$ goo,o000.00
reinforced conorte closures. Construct other A
_xnd C slot conorets work.
1L Construct Intaks Slot 11B and plase concrete i LS. | $i, 600,000,090
. and sidowalls within 11,
i2. nish matcrials, fabricatn end install siee] dow I | LS 1%.1,)50,000,00
13. | Fumish materiels, fabricate and install vertical 1 LE |§
gabs, and inclined gates including hydraulic (e0,%0
cylindes supports, guiderails and other required 1‘_3sq’~
embedments.
14. Funhhmuhh.ﬁbﬁuhmdhnu 1 LS. 18y,050,000,00
is. thhmﬂdsh.ﬁhiuhmdiunﬂwded 1 LS 1%
WWnﬂﬁnﬂquhy&mﬁc 1,108,600,00
qlmdm.udoﬂuhy&wliuqﬂm
i6. F\nlnhmhk.ﬁhdahmdhmﬂmh 1 LS S
walkways, platforms, stair railings, ladders, and . 204,090,980
other miscollaneous . ,
17. Furnish materials and install elactrical and 1 LS. |§%
cantrol componeats, install interior and axterior
lighting, modifications to the existing fire alarm 250 009,00
sysiem, modifications to existing eloctrical items, c
and other related electrical worl.
18 Demobilization { s {$ 150,000,00
Total Bid Price $.29,9%9 100.00

m&mwmhymmmwmmmmshwonmwmwmu

MQMWOMMMMPWMWWM@MMMWW
Wlthhglm&l.hmdlnml‘hm

Thonbnvaqmﬂiﬁmmﬂu]wmiﬂuudthﬁbeinﬂp:ﬂduh&nmmm hymmtwﬂlbe
made by Bid Ilem for work completed satisfisctorily. -

Attached hereto is l&MMC«ﬁMM«BﬂBmﬂhhMoﬁ

5% of the Total Bid Price  Dollars($ ), paysble to the order of Public Utility
District No. 2 of Graat County, &nmmhh;mthhnﬂwp:ml(i&)ofhmiaid.

Caontracior will begin work onfor before hune 1, 2005 and campleto all work on or before Mudxls,zm‘l
; Yes __Ne -

373
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GT000044
Contract Documents #330-2023

lmdmdhmgu:hﬂbcumdfmmy&ﬂmwmumquﬁndmmﬁadnhmﬁndh_
Sections G-2md G-14

(CHECK ONE) We will willmot_ 3 be using Submhdﬂn whose suboontract amount will
be more than ten parcent of the Contruct price. (Listing of Subcontractars, if amy, must be specified on
Bid Form). Pnhﬂhmnﬂymﬂ:R.C.W 3930Mmuﬁnx&$mhs&n¢wbe,.

Supplenental
ggrounds for bid rejection.

' wmn-mummmmmmmm

AWMnhMMAWmMﬂM&‘:MWMhWM&hB&
Addendum Nos. 142 have boen roocived and have beea cansiderod in proparing this Bid.

" BIDDER:_ General Construction Company ADDRESS __19472 Po_\gg_ er Hill Place
BY: Bonald H. Morford o Poulsbo, WA 98370
| Type ot Print Nane ‘
" FTTLE: Pregident ‘ 5 £
4 .
SIGNED: { Phooe (360 ) 779:3200

DATB: ___5/05/05
Washingtan Registration Certificate No, __SENERCCI830Z U,B.I. No, 602-224-683
Wa hereby certify that we are not required 1o have 2 Washingson State Sales Tax Identification Number for -

thix work: Does not apply.
e LI

Namo (Typed): _Ronald B, Morford

Autharized Representative

Title:  President

374
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GT000042
Contrect Documents #330-2023

SUPPLEMENTAL BID FORM 1
Smﬁmmﬂm&w
mmﬁmammmmmﬂmﬁm«mn&um
submittad as pert of the Bid and the Bidder reproscnts and guarantses the truthflilnees and socumay thereof:
N ' & Qur orgsnization has boon in business continuously from the year _19]0
| mmmmummmmmmuwmmmm

gwmunmmﬁw years, or 88 &
suboontrector for 93 Years. ,

' Mhnmhdhmﬂmmwmth
* similr i cheracier and in megnitudo to tha required a the proposed contruct:

Please see attached list of related experience.

375
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GT000043 - -

GENERAL BUNSTFIUCTIUN OOMPANY
Statement of Qul!ﬂ!elt!onl

fer

' Public Utility Distriet No. 2 of Grant County Washington
Wanspum Future Unit Fish Bypass

CGeneral Construction Company is a heavy civil, industrial and marine construction contractor
performing approximately $200 Million in construction per year. Attached is a table listing
General’s recent Major Hydroelectric Dam Structure projects. General has a rich history of
major hydroelectric projects that includes Grand Coulee, Ross and Hungry Horse dams to name
a few. Today General Construction Company i& a wholly owned subsidiery of Peter Kiewit
Sons’, Inc, which also has an extensive hydroelectric project history. Kiewit recently completed
the latest Bonpeville Fish Bypm and a few years earlier the new Bonneville Navigation ank.

General Consu'ucnon Company's 2004 Aundited Financial Statemem is available upon request,
‘General Construction's net worth @ December 31, 2004 was $56,302,635.

) 01394 :
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- o GT000023

Coatract Documents #330-2023
SIGNATURE CERTIFICATION
(FOR CORPORATION) ’
STATEOF..¥A...)
)ss.
County of Kitmap ) : . )
omh Sthdayof.. MA¥1..20_ 05 .. mmmmmmmmwmwu
the Stats of . ¥/ ...‘.dﬁyomnﬂmmdndmmltyw . ... i, Ronald . W,, Mortord
teeraeresnsare. O Moknowntobothe . ETERAAEDE, L. KB, . ...s ..W of. Penerel

Gengtrive £Lop. ComRAnY. . the corporation that executed the foregoing instrument, and acknowiedged the
NMmummmmmuwmawmmmMmm
therein mentionad, end on oath stated that . . 118 .19, . . . . . suthorieed to executo the said mstrument, aad
uummmmwmmmm&uuowmmwuum

of .. Di8. . . .. imowledge. .
WANDSWORNbethHayo Ma :iq_QS_.

san H. Hornick -
Aduinistrative Aaaistant .

MyAppoim&phu 10/15/06
(POR PARTNERSHIP OR PROPRIETORSHIF)

{(Seul or Stamp)

On this ....dayof....., 20__, before me, the undemsigned, & Notary Public in and for the State
of ... .., duly commissionod and swom, personally sppeared befare Mo . v .vvvvvrsein @y caaans oy
..... « » 0 me knowm (0 be the individual(s) described in and who exeouted the within instrumant, and
acknowledged that. . ... sendignedthosamoas. ... .. free and voluntary act and deed, for the uses and
purposcs therein montionod, and an oath steted that . . . . . authorized 0 exsouts ssid instrument and that the
- gtatements contained in said Instrument and in the atiachments thereto are true and cormect to the best of . . . ,

SUBSCRIBED AND SWORN to before me this _ day of

20

‘eawas

. Signature of Notary Public
(Seal or Stamp)

Title
My Appointment Bxpirea

EXHIBIT "A"

3719
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General Construction Company

" Wanapum Future Unit Fish Bypass
#330-2023

NARRATIVE REPORT
: FOR
BID SCHEDULE

PUBLIC UTILITY DISTRICT NO. 2 OF GRANT COUNTY, -
' - WASHINGTON

Bid Date - May 5, 2005
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Pubfic Urility Districl No. 2 of Grant County, Washington
‘Wanipswm Fetere Usil Flsh Bypess
Narrafive Repert for Bid Scheduls

TABLE OF CONTENTS

TABLE OF CONTENTS

1.0 - CONSTRUCTION PLAN
1.1~ OVERVIEW.

1.2 - SUMMARY OF THE 8CHEDULE

1.3 - CONCRETE DEMOLITION AND PLACEMENT

14 —DOWNSTREAM FOUNDATION - DREDGING ROCE EXC, PRECAST PANELS.......cosveresresmer

1.5~ BULKHEADS, GATES AND FLOW FARING
1.6~ HYDRAULIC SYSTEM

2.0 - CONCLUSION ‘ :
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GT000026

Public Utifity District Ne. 2 of Grani Cewnty, Washingten
Wanspue Fuiure Uit Figh Bypass :
Narrative Report for Bld Schedule

1.0 — CONSTRUCTION PLAN

1.1 - OVERVIEW
 The construction of the Wanapum Future Unit Fish Bypass consists of removing a section -
of the existing sttraction flow prototype, sealing the 11A & 11C slots with concrete, and installing
a chute to provide a free surface bypass for outmigrating fish. The bid documents have provided
an example comstruction method, and requested that the contractor take liberty to change/modify
the design to reduce the cost of construstion while providing an equally accepisble finished b
product, General Construction Comnpany bag provided this narrative to explain our means and .
methods, along with our assumptions for completing this fish bypess. L —

1.2 ~ SUMMARY OF THE SCHEDULE )

The critical path nuns through the slot B construction, therefore we have procured two
dewatering bulldieads to work in the B and C slots concurrently. By working in more than one slot
at a time, the A slot and C slot work has been taken off the ciftical puth. With the A slot and C slot
off the critical path General Construction is able to complete construction months ahead of the >
specified March 15, 2007 completion date. Construction within slot B and slot C will start
immediately following the temporary dewaiering bulkhead installation. :

The first order of work will be procurement of the dewatering bulkheads to bo nstalled on
the upstream and downstream ends of slot B. Installation of bulkheads will begin in mid
September 2005 which will permit the concrete removal within slot B fo begin. Concrete removal
within the dam will be sccomplished using wire sawing methods and serviced by a 200 ton crane
straddling slot 11C. When the large pieces of concrete have been removed new conerete will be
poured. Conmdy with concrete placement in slot B, the dg‘wnstrm foundation will be
copstructed in the Jower pool using a Manitowsc 4100 crawler crane on ‘a flexi-float barge. With
the completion of the downstream foundation and dewatering skirt, concrete placement for the
downstream portion of the chute will begin in the dry. Upon completion of the chute walls, the
vestical and incfined guides and gates will be iiistalled complete with hydreulics. During the in
water work period in 2006 the upstrearn flow fering will be ingtalled, completing the construction
of the fish bypass.

2 6:12 PM 05794105
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GT000027

Pablic Uity Distriet No. 2 of Grani Casniy, Wathlagien
Wanspum Futnre Uslt Fish Bypas

Narrative m far Bid Scheduls

1.3 = CONCRETE DEMOLITION AND PLACEMENT

Oenom! Counstruction will remove existing conerete by cutting the concrete into
approximately S50 fon pieces using wire saws. All concrete wire-sswing is accomplished in the
dry. Two wire saws are used concurrently to remove the concrete. The wire-sawn pieces of
concrete will be systematically placed within the downstream chute foundation to offset the
amount of new concrete required. This will lower the construction cost to Grant County PUD.

General Construction will remove a portion of top deck concrete above the middle and
downsnenm walls of the B slot to provide access for hoisting the wire-sawn blocks of concrete,
This vertical acoess will allow for safe and efficient removal of the 50 ton picces of concrete. The
removal of the upper deck from above the gate slots also provides access to facilitate concrete and
forn placement during the ogee construction. Af the completion of the B slot concrete, the
roadway will be restored. ‘

Concrete placement within the A and C slots will be performed in the dry behind a second
dewatering bulldhead. By pouring this conerete in the dry we are able to assure a quality concrete
pour within contracl requirements. -

All wire-sawn concrete surfaces w:ll be roughened to X" amphtude prior to placement of
new conrete.

1.4 ~ DOWNSTREAM FOUNDATION -~ DREDGING ROCK EXC, PRECAST PANELS

General Construction will prepare the foundation using a clam shell dredge to remove the
sand and rock overburden, and an air lift to clean the rock surface of the gravel, sand, and silt that
the clam shell dredga' hag left behind. The overburden will be disposed of below fisture units 12
and 13, All dredging and air lifting will be done during the in-water-work window. Turbidity will
be kept within specification and penmit limits by installing e silt custain, and appropriate
monitoring, :

After the overburden has been removed and the underlying rock has been cleaned, an
initial diver survey of the rock will locate any areas of incompetent rock requiring removal. Wo
will use conventional technigues to break up the loosc rock end a clam bucket and air fift to

3 6:12 PM 05/04/05
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GT000028

Pullic Utility Distriet No. 2 of Grant County, Washingion
Wamspum Feture Unlt Fich Bypas

Harpeire Boport for Bl Sehadule

remove the debris. Onos the incompetent rock bas been removed the ares will veceive a final
video Futvey to assute the rock is clean, and the bottom is ready for foundation constmction.

Genersl Construction has employed Ben C. Gerwick, Inc,, a structural and marine
engiocering firm, to review our foundation design, which is similer to the design provided in the
drawings. The geologic report indlcates that the use of r sheet pile cofferdam is not a visble
method of construction due to the presence of irregular hard rock surfaces. Therefore our design
utilizes concrete boxes set around the perimeter and interior sheet pile walle to separate the interior
into manageable tremie pours, Pre-cast pancls will be fabricated and stored, then assembled into
boxes and stacked to form the perimetm' of the founciation. An advantage of the pre-cast box
design Is that it is flexible enough to allow for existing sound rock ledges and outcroppings to

remain in plece. All underwater concrete will be tremie poured in full height lifis. Once all the .

foundation boxes have been filled with concrete, the temp dowatering bulkhead will be installed
around the perimeter of the foundation. We wilt install sheetpile walls to separate the Interior of

the foundation into smaller concrete pours. After the interior of the foundation has been filled

with tremie concrete, the foundation will be dewatered to elevation 472, allowing the remaining
chute concrete work to be performed in the dry. Rebar dowels for the downstream oges and

I3 " 5 I3 . =, / FX1Ls .
trainfag walls will be installed in the dry, We will dril! holes for the rebar with percussion drilling,

and gecure the dowels with sn appropriate grout,

1.5 - BULKHEADS, GATES AND FLOW FARING

Gencral Construction will use a temporary dewatering bulkhead to dry cut slot B. The
ternporary bulkhead will yemain in place during concrete demolition end ¢oncrede installation.
When concsete instellation is complete, the permanent bulkhead will be instalied. After

installation and successful testing of the gates, the temporary dewatering bulkhead is removed

allowing the installation of the flow farings.

1.6 - HYDRAULIC SYSTEM

Upon completion of instellation, alignment and grouting of the vertical and inclined gate
guides, the gates will be set. Functional testing of the hydraulic power unit and stroking of the
hydraulic cylinders will occur concumently with the installation of the gate guides.

4 8:12 PM 05104105
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GT00002¢

Public Uity District Na. 2 of Grazt County, Washisgten
Wanepum Future Unii Fieb Bypass

Commiséiorﬁns }>f the hydmuﬁc drive, elecironic equipment and corresponding controls, including
the PLC, will be accomplizhed with the assistance of the supplier's technical representatives,

5 6:12 P 0SIO410S
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Pablic Utiliy Distriet No. 1 of Gramt County, Washington
Wanapura Fature Unit Fich Bypan

mmmwﬂmmwh

2.0 - CONCLUSION

Genernl Construction has created a plan that will assure that this project is completed shead of
schedule, officiently and safely. Any design assumptions or changes have been made to create 2
product that maintaing the high quality standards of Grant County PUD No. 2.

6 6:12 PM 05/04/05
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF GRANT

GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff,
v i
PUBLIC-UTILITY DISTRICT NO. 2

OF GRANT COUNTY, WASHINGTON,
a Washington municipal corporation,

Defendant,

PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
municipal corporation,

Third-Party Plaintiff,
V.

GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,
and TRAVELERS CASUALTY &
SURETY COMPANY, BOND NUMBER
415103871237BCM,

Third-Party Defendants.

DECLARATION OF ED KITTLE IN
OPPOSITION TO MOTIONS FOR
PARTIAL SUMMARY JUDGMENT

Page 1
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No. 08-2-01339-8

DECLARATION OF ED KITTLE

IN OPPOSITION TO DEFENDANT
PUBLIC UTILITY DISTRICT NO. 2 OF
GRANT COUNTY'’S MOTIONS FOR
PARTIAL SUMMARY JUDGMENT
RE: GCC'S SUPERIOR KNOWLEDGE
CLAIM, SLOT CLAIM, AND COFFER
CELL FLOODING CLAIM

STEWART SOKOL & GRAY uc
A=| iall'l\‘l AT LAW
2300 SW First Avenue, Sufie 200
Perliand, OR 97201-5047
(503) 221-0699
FAX (503) 223-5706
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I, ED KITTLE, declare under penalty of perjury the following in support of GCC's
Superior Knowledge claim, Two Siot Method claim and Coffer Cell Flooding claim,
which | understand are the subject of three separate Motions for Partial Summary
Judgment filed by Defendant Public Utility District No. 2 of Grant County, Washington
("PUD"): .
1. Atalltimes material, | was employed by the General Construction
Company ("GCC") with respect to the Wanapum Future Unit Fish Bypass, Contract
330-2023 ("Project” or “Contract”). | have personal knowledge of the matters set forth
herein.

2. After supervising completion of other work on the Project, in late 2005
and early 2008 | supervised pouring of concrete according to the schedule agreed to
between GCC and the PUD. When | took over responsibility for supervising the
concrete wark, there was an a'greed-to schedule that identified, among other things,
how much concrete would be poured, and where, on the wall of GCC's Job Trailer.

The agreed-fo schedule allowed work in two slots at a time, and | will refer to the
agree-to schedule and concrete pouring plan as the “Two Slot Method” of construction.

3. On January 3, 2006, GCC made its first substantial concrete pour based
on the then-approved Two Slot Method schedule and plan. This first pour occurred in
Slot B, and was observed by and approved by the PUD’s representatives. All aspects
of the pour went according to plan. '

4. . Onorabout January 5, 2008, | was told by the current Project Manager
that he had been told by the PUD that Future Unit 11 had moved as a result of the
January 3, 2006 pour in Slot B, and that the PUD had demanded that GCC

immediately cease pouring concrete and immediately meet with the PUD.

DECLARATION OF ED KITTLE IN STEWART SOKOL & GRAY uc
OPPOSITION TO MOTIONS FOR 2300 SW First A ‘"‘";;;‘“;‘0‘;
st Avenue, a
PARTIAL SUMMARY JUDGMENT . Portiand, OR 872015047
. ~ (503) 2210669
Page 2 ) FAX (503) 223-5706
Appendix §
Page 2 of 5
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at a time. During this process, the PUD's representatives were writing on a

5. The meeting demanded by the PUD occurreé shortly thereafter. To the
best of my recollsctlon, it occurred January 6, 2008. . During the January 6, 2006
meeting, the PUD stated that “crack monitors” on Future Unit 11 (where the work of the
Project was béing performed) showed that Future Unit 11 had moved after the January
3, 2006 pour, The PUD unequivocally directed GCC to abandaon the then-approved
Two Slot Method and schedule for pouring concrete. The PUD also unequivocally
directed GCC to change the‘séquence of its then planed concrete pours in Slot B. The

PUD further directed GCC to propose a new sequence involving work in only one slot

blackboard, including to describe how they were directing Slot B pours to proceed. |
wrote on the blackboard that :ibandoning the Two Slot Method and complying with the
PUD’s directive to work in one slot at a time would cost GCC both time and money. it
was clear from the context of our discussion that GCC believed the PUD would be
responsible for the costs and delays arising from the PUD's directive to pour concrete
in one slot at a time.  ( ‘

6. As directed by the PUD, GCC prepared and proposed a revised concrete
pour sequence that conformed to the PUD's directives during ihe January 6, 2006
meeting. ‘Tr;e PUD a’ccebled GCC's proposal and directed that GCC implement i,
which GCC did.

7. | have reviewed Dana Jeske's diary entry for January 6.’ 2006 with
respect to the meeting. It states, "Met with Ben, Chuck, Dave M and Ed on Future unit
stability, trends of work to-date énd manolith 10-11 crackmeter movements. Discussed
their plans and how they can help to prevent the District from shutting the job down
until the a and ¢ slots are filled.” This entry, at best,'Tlé a véry incomplete description of

the meeting, As stated above, the purpose of the meeting was to discuss the

DECLARATION OF ED KITTLE IN STEWART SOROL & GRAY L1¢
OPPOSITION TO MOTIONS FOR ' 2300 SW Fir Aven:;“:;’;;’;:{;
3 ¢
PARTIAL SUMMARY JUDGMENT Portiand. OR 97201-5047
: (503) 221-0699
Page 3 . FAX (503) 223-5706
Appendix S
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movement that occurred (according to the PUD) after the January 3, 2006 pour, and to
develop a plan that would keep the broject moving forward while minimizing the delay
caused to GCC, if possible. The PUD expressed that they were very concemed that )
FERC would shut down the Project entirely because the Dam had moved, and
informed GCC that they wanted GCC to help them avoid that result..

| declare under penalty of perjury under the laws of the State of Washington and.

pursuant to RCW 8A.72.085 that the foregoing is true and correct.

EXECUTED on this _ﬁ_day of June, 2010 in _M__ Washmgtsﬁ

ndix §

Ed Kittle
DECLARATION OF ED KITTLE IN STEWART SOKOL & GRAY Uc
OPPOSITION TO MOTIONS FOR 2300 SW First A ‘"‘";";";;"(’)
st Avenue, suite
PARTIAL SUMMARY JUDGMENT Portiand, OR 67201-5047
(503) 221-0699

Page 4 , . FAX (503) 223-5706
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CERTIFICATE OF SERVICE

I hereby certify that | served the foregoing DECLARATION OF ED KITTLE IN
OPPOSITION TO DEFENDANT PUBLIC UTILITY DISTRICT NO. 2 OF GRANT
COUNTY'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT RE: GCC'S
SUPERIOR KNOWLEDGE CLAIM, SLOT CLAIM, AND COFFER CELL FLOODING

CLAIM on: ‘

David E. Sonn

Jeffers, Danielson, Sonn & Aylward, P.S.
2600 Chester Kimm Road

PO Box 1688 ,

Wenatchee, Washington 98807-1688

Attorneys for Defendant and Third-Party Plaintiff
Public Utility District No. 2 of Grant County

by the following indicated method or methods:

by mailing a full, true and correct copy thereof in a sealed, first-class postage-
paid envelope, and addressed to the attorney as shown above, the last-known
office address of the aftorney, and deposited with the United States Postal
Service at Portland, Oregon on the date set forth below.

V___ by causing a full, true and correct copy thereof to be hand-delivered to the
attomney at the attorney’s last-known office address listed above on the date set
forth below.. ‘

by sending a full, true and correct copy thereof via overnight courier in a sealed,
prepaid envelope, addressed to the attorney as shown above, the last-known
office address of the attorney, on the date set forth below.

by faxing a full, true and correct copy thereof to the attorney at the fax number
shown above, which is the last-known fax number for the attorney’s office, on
the date set forth below.

DATED this 14th day of June, 2010.

By

Thomas A. Lagkin, WSBA #24515

Of Attorneys for-General Construction
Company and Travelers Casualty &Surety
Company

CERTIFICATE OF SERVICE

App
Pag
01448
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X IN AND FOR THE COUNTY OF GRANT
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| JUN 14 2000

: - . KIMBERLY A ALLEN
. ) : Grant County Clerk
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INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON

GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

Plaintiff, No. 08-2-01338-8

DECLARATION OF DAVE
ANDERSON IN OPPOSITION TO
DEFENDANT PUBLIC UTILITY
DISTRICT NO. 2 OF GRANT
COUNTY'S MOTIONS FOR PARTIAL
SUMMARY JUDGMENT RE: GCC’S
SUPERIOR KNOWLEDGE CLAIM AND,
SLOT CLAIM

V.

PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON,
a Washington municipal corporation,

: ) Defenda}zt,

PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, a Washington
municipal corporation,

| CONFIDENTIAL
Third-Party Plaintiff,

CLERK’S ACTION REQUIRED

CONFIDENTIAL

V..

GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,
and TRAVELERS CASUALTY &
SURETY COMPANY, BOND NUMBER
418103871237BCM,

Third-Party Defendants.

R e g e i N g e e N

DECLARATION OF DAVE ANDERSON IN STEWART SOKOL & SRAY 1.c
OPPOSITION TO MOTIONS FOR TRReAY
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I, DAVE ANDERSON, declare under penalty of p‘erjury the following in support
of GCC's Superior Knowledge claim and Slot claim, which are the subject of tw6
separate Motions for Partial Summary Judgment filed by Defendant Public Utility

District No. 2 of Grant County, Washington (*PUD"):

1. | am a licensed engineer. | make this declaration based on review of
documents received from FERC and/or produced during discovery in this action and on
personal knowledge. | am competent to 1estrfy to the contents of this declaration. A
copy of my resume Is attached as Exhibit A hereto.

2.  Along with a large number of Project documents, mcludmg the Contract
Documents, | have reviewed all of the documents produced py the Federal Energy
R?gulatory Commission (“FERC") in this matter, ‘including those documents classified ™
by FERC as Critical Energy Infrastructure Information ("CEN").

3. The essential features of the Wanapum Future Uhit Fish Bypass Contract
(“Contract” or “Project”) conter_nplated altering the three intake bays (Slots A, B and C)
of Future Unit 11 (“FUl No. 11”) to provide an overflow spiliway and construct closure
walls in the two adjacent siots. Primary construction elements included the construction
of a hew concrete Ogee spillway and chute (discharge structure) within and
downstream of FUI No, 11, new operating gates, and demoalition of the existing
crdsswa[ls and modifications to the existing piers to accommodate the new spiIMay.

' 4, Unbeknownst to General Construction Company (“GCC"), for years PUD
and FERC had been studying the stability of the Wanapum Dam (“Dam®), originally
constructed in the 1960's, not just for regulatory reasons, but because of a long-term
concern that Future Unit intakes (“FUI”S) were singularly dependent upon the continued
integrity of upstream tendon anchors. These teridon anchors were briginally intended

as temporary but essential stability components pending completion of construction of

DECLARATION OF DAVE ANDERSON IN STEWART SOKOL & GRAY 1ic
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future power units downstream of the FUls. Not all of the anticipated power units were
constructed, leaving the anchors as the primary element providing stability for FUI Nos.
11 - 16.

5. Starting in the early 1980s, PUD and a variety of independent consultants
studied the FUIs In view of their continued reliance on the originally installed, yet
temporary, post{ensioned anchors grouted into the bedrock foundation and anchored
in the intake floor and piers for stability-against overturning. Thirteen anchors were
provided o stabilize each infake block.

8. Independent studies suggested that the tendon anchors were susceptible
to corrosion and had been installed with questionable long-term protection. In addition,
no effective engineering testing could be conducted to determine that the anchar
tendons still maintained sufficient integrity to protect the FUIs from avértUming.

| 7. In 1985, PUD engaged the firm of Ben C. Gerwick to investigate the

corrosion potential of the anchor tendons in all of the FUls. PUD included an excerpt

from Gerwick's report in later PUD filings with FERC: |
“The grout encasement of the tendons at Wanapum was not
constructed so as to provide permanent corrosion protection. The
possibility for some corrosion at the interface between the first and
second stage grout cannot be discounted, because our review of
the records shows that a grout of high permeability was used and
that the considerable foam and laitance was probably present at
this interface and was not removed prior to the second stage
grouting.” : '
Exhibit J, pp. 3-3 ~ 3-4.

8. PUD, as operator of the Dam, is regulated by FERC. In that regulatory
capacity, FERC requires certain reporting by PUD, including a periodic Part 12 Dam

Safety Report.
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Q. Prior to 2005, in connection with the re-licensing of Wanapum Dam and
the Part 12 Dam Safety Reports for the dam, PUD and at least two independent
engineering firms, MWH and Acres International (“Acres”), evaluated certain issues
conce;'ning Wanapum Dam stability. Each of the reports generated by those firms
focused on the heightened concern that the témporary anchors might be insufficient to
provide stability for the Dam FUI sections where the power units had not been
constructed (FUI Nos. 11 - 16). |

10.  In early 2002, FERC essentially rejected the 1999 Consultant Safety
Inspection Report due to differences regarding key engineering parameters hecessary
to determine global stability. On February 11, 2002, FERC requested a re-analysis of
the Dam stability .utilizing these new parameters. Exhibit C, p. i. On Decembeér 186,
2002, PUD transmitted to FERC a supplemental V"Stabili.ty Analysis of the Wanapum
Development Concrete Sfructures" authored by its consultant. Exhibit C. On January

13, 2003, PUD transmitted to FERC errata sheets for the supplemental report, with

H sliding stability factor of safety highlighted, and crack lengths enumerated for various

Iy ol

locations. Exhibit D. _

11.  On July 17, 2003, FERC advised PUD of the need to incorporate the new
process entitled Dam Safety Perfonnanqe Monitoring Program in PUD’s Part 12 Dam
Safety reporting recjuirement, including the important addition of 2 process known as
Potential Failure Modes Analysis (‘"PFMA”). Exhibit E.

12.  OnJanuary 8, 2004, PUD advised FERC of studies being conducted to
eventually establish a fish bypass at a Future Unit Intake ("FUI") of the Dam. Exhibit

| F. In February, 2004, a PFMA workshop was conducted which identified the Dam’s

FUls, still anchored with tendons, as Category 1 Potential Failure Mode (Defined, In

part: . . . Greatest significance . . . fundamental flaw or weakness is identified . . .
DECLARATION OF DAVE ANDERSON IN STEWART SOKOL & GRAY Lic
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conditions and events leading to fallure seemed reasonable and credible. ) The
workshop concluded that the glnbal stability of the FUIs was singularly and critically
dependent on continued functionality of the anchors. Jacobs is not listed as a
workshop participant. Exhiblt G, Section 3 and Appendix A.

13.  In the reports following the PFMA workshop, Acres and other
independent consultants employed by PUD identified with great SpQQIﬁClty the stability
concern regarding the FUI anchors and, together with PUD and FERC, labeled it a
Category | Potential Failure Mode—the most serious of botential failure modes under
the current FERC guiQelines. See 2004 Annual Surveillance Report (September 16,
2004) (Exhibit H); Potential Failure Modes Analysis (October 2004) (Exhibit G); and
2004 Part 12 Safety Report,(November 10, 2004) (Exhlbit J). The stability concern
arose from the potentiat faiiure of the post-tensioned anchors that tie the FUI monoliths
(structures) to the foundation rock. The anchors were designed to compensate for the
Future Unit monolith’s lack of mass, and were originally intended to be temporary, until
powerhouse units, which would provide the necessary mass for unaided stability, were
construcied on the downsiream side of the monoliths. At the tin'me of the Project, not all
powerhouse units, however, had been constructed, and thus the FUI monoliths had
relied upon the anchors for over 40 years. Furthermore, due to lack of documentation
of efiective long-term corrosion protection at anchor installation and the highly
permeable grout used at installation, the anchors may be susceptible to corrosion.
However, due to the inaccessibility of the anchors, there Is no practical method to
examine their condition. If an anchor or anchors were 16 fail, a monolith could overturn
leading to a massive at catastrophic discharge of the reservoir.

14.  Also during 2004, the documents reveal that PUD was meeting with

Jacobs Engineeﬂng concerning the prospective Fish Bypass Project. Although the
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tendon anchors came up during meetings between PUD and Jacobs where it was
recommended that additional, temporary anchors be installed for additional stability
during construction, these construction anchors were eventually deleted from
consideraﬁon. (Exhibit K). | have not seen any evidence that the reports Acres was .
developing were being shared with Jacobs, or vice versa. On February 18, 2005, the
PUD's consultant, Jacobs Engineering, published the PUD's “Future Unit Fish Bypass
Stability. Analysis.” ("Stability Anaiysis") (Exhibit L). The analysis does not expressly
mention the Future Unit Category | Potential Failure Mode identified in the above-
mentioned analyseé submitted to FERC. Indeed, it references not the 2004 Part 12
Safety Report, but the 2002 Part 12 Safety Report.  PUD filed the February 18, 2005
Stability Analysis, together with the contract documents for the Project, with FERC by
letter dated March 24, 2005 (Exhibit M ).

15. - No reference at all was made in any of the contract décuments or in the
Instructions to Bidders or in the Invitation for Bid that any of the fc;regoing documents
existed or for that matter that PUD, FERC and several independent engineering
organizations were greatly concemed about the stability of the FUI sections. Any
construction modﬁcaﬁbn of FUI No. 11 would adversely affect the stability of FUI No.
11. o

16.  Jacobs prepared its final Future Unit Fish Bypass Stability Analysis, dated
February 18, 2005 (Exhibit L), and PUD submitted the Stability Analysis to FERC on
March 24, 2005 (E_xhiblt M). At the request of PUD, the Stability Ahalysis {but not the
construction documents) was designated as a "CEll-Do Not Release” document
protected by FERC (Exhibit M). Jacobs was the design engineer in connection with
the Confract and prepared all design drawings, approved all sﬁbmittals by G{CC and

actively evaluated the construction sequence which is the subject of this claim both
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pre-bid and during the entire course of construction. In its stability analysis overview
Jécobs reflected that the modifications to Future Unit 1-1, which was the subject of the
Contract, would be constructed in stages, thus requiring multiple stability analyses to
be performed by Jacobs that the modified Future Unit was stable during all \

intermediate construction stages. -

17.  Given ipe ongoing concern with the integrity of the FUI No. 11 anchors,
Jacobs developed a sequence for performing the “in unit” work:

“Construction of the concrete closure walls for the North and South
slots (slots A and.C in the original construction drawings) is
scheduled to occur before the work begins in the center slot (slot
B). This constraint enables an early stan of the major electrical

. work and significantly improves the stability of the Future Unit
during the remainder of construction.” - S

(Exhibit L, p. 4-1) ,

18.  With respect to the construction sequence analysis, wh.ich related
specifically to the work jn slots A, B and C either on a concurrent or consecutive basis,
Jacobs recogﬁized that: ' ' ‘ '

“The gravity analysis method is used for the construction sequence
analysis. The primary reason for using a simplified analysis is that
the construction sequence anticipated for the contract will provide
only a general framework. Additional analyses will be required
when the contractor develops a detailed construction sequence.
The gravity method can be quickly updated and analyzed and thus
facilitate timely review of the contractor’s proposed construction
sequence and any possible modifications made as construction
progresses.” {(emphasis added)

In its analysis description, Jacobs went on to state:

“The gravity analysis method was used for the construction
sequence stability analysis. The primary reason for using a
simplified analysis recognizes that the construction sequence
anticipated by the construction documents will provide only a
general framework to guide the contractor. Additional analyses will
be required when the contractor develops a delailed construction
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sequence. The ravity method is quickly updated and analyzed
and thus will facilitate timely review of the contractor's proposed
construction sequence, as well as possible _modifcatlons to the

sequence as construction progresses
(Exhibit L, pp. 1-1 - 1-2; 4-1)

19.  In addition, along with the submission of the Stability Analysis to PUD and
FERC, Jacobs provided a gravity analysis resuit chart which summarized the calculated
Tension Crack Length, the Maximum Bearing Pressure and the Slfding Factor of Safety
without Cohesion for its suggested sequence. As indicated in thé Stability Anélysis
excerpts above, Jacobs suggested that it's sequence was only a general frameWork and
the analysis could be quickly updatéd and analyzed for timely review of the specific
contrabtor—proposed sequencing. I have not seen any evidence that these calculations
were either provided to bidders or set foﬂh in the bid documents as additional criteria for|.
acceptance of contractor-proposed sequencing. In fact, dISC|OSUI’e of the Stability
Analysns, which had been designated “CEll-Do Not Release“ at the request of PUD,
would not have been authorized without obtaining proper clearance. PUD did not
disclose to bidders documents or information that would require CEIl clearance.

20. Following the preparation of the Stability Analysis, a Quality Control
Inspection Program (“QCIP") was developed either by PUD or Jacobs, with a
draft dated March 16, 2005, and filed with FERC without any attachments.

(Exhibit N). The QCIP, which was also not shared with GCC or other bidders,
suggested that “the contractor may elect to ‘choose a slightly different order to
achieve the same end result.” |

21. OnMay 26, 2005, FERC provided the PUD a letter indicating that FERC's
review of the Fish Bypass Project contract documents and QCIP “did nof find any

significant deficiencies or errors that would affect the safety of the project structures or
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adequacy of the project works." (Exhlbit 0). The letter further instructs the PUD as

follows:

The stability analyses included gravity method analyses to evaluate
stability for the nine steps in the anticipated construction sequence.
If the proposed construction sequence differs from the anticipated,
you are requested to submit to this office, at least 30 days prior to
start of construction of the respective step(s), three copies of a
revised method analysis for the proposed change(s). . . You are
reminded that no changes to operation of the project can be made
to the project until it is authorized by FERC.
The letter does not discuss apossib!e concurrent dewatering schedule. Again, PUD did
not disclose this letter to GCC, and | have not seen any evidence that PUD submitted
any of GCC's construction sequences to FERC for review, .
22.  PUD’s March 24, 2005 filing with FERC, which enclosed the Stability -
Ar'nalysis marked at the request of PUD “Contains Critical Energy Infrastructure
Information — Do Not Release”, was less than a month prior to PUD publishing the

Project’s Invitation for Bids. (Exhibit M) Notwithstanding PUD's superior knowledge

gained after years of analysis summarized above, and without disclosing any of the
enginee‘ring studies, reports and concerns which PUD possessed regarding the stability
of FUI No. 11, the Invitation for Bids accorded bidders the option to modify the .‘
construction sequence, subject 1o PUD's approval. (Exhibit1) Without disclosure of the
studies, reports and concerns referenced above, GCC was not aware of those
concerns, nor any restrictions or objective criteria which would gbvern the approval of-

such modifications. _ _

23.  OnJuly 13, 2005, FERC sent PUD a letter memorializing a June 7, 2005
meeting between FERC, PUD and several of the PUD's consultants, in which the
participants discussed the stability of the FUI monoliths. (Exhibit. P} On August 26,
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112008, the PUD submitted to FERC a letter responding to FERC's July 13, 2005 letter,

and indicating that
The District has decided to undertake filling the upstream portion of
the future units' intake slots with concrete in the near future to
provide additional stabilization: This decision was influenced
heavily bfy the meeting with FERC staff in Portland and Salt Lake
City, conference telephone calls, discussions with the Independent
Consultants, and internal District discussions. . . . With other

construction currently active in future unit 11, the District believes
that proceeding with the concrete infill at this time is prudent.

(Exhibit Q). ‘

24, ‘While construction was proceeding on the Project, the Hatch Acres
studies suggested that it was likely that the continued stébility of the Dam would
}équire concrete infills of all of the Future Units, namely Units 12-16. Fora
period of time, PUD attempted to cqnvince FERC that, rather than engaging in
that very costly construction process, existing monitoring devices installed on the
Dam could be used to monitor Future Unit uplift and deflection measurements
thus providing an “early waming systém“ should there be an anchor failure.
However, wh'en Hatch Acres determined that, with the existing instrumentation,
they would not be able to predict tendon anchor failures, the plan to infill the
remaining FUls with concrete, thus providing a true gravily dam, was determined
to provide the only full assurance of dam stability.

- 25, At approximately the same time, there is documentation that
indicates PUD observed'movement of the dam during the GCC construction
process. | have not seen evidence thal this movement was brought to the
atiention of FERC by PUD. |

26.  Production of the known, but undisclosed stability concerns of
FEiRC. PUD and its consultants to the bidders would have caused GCC and,

presumably the other bidders, to consider the accompanying unknown, increased

ss—
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risk of re-sequencing work .in FUI No. 11. Instead, PUD enoouraged the bidders
via contract document provision T-11 (added by addendum). to submit an
alternative sequence plan with their bid. This was misleading, and unlikely tb be
considered without a subsequent review and acceptance by FERC. 'PUD
possessed superior knowledge and failed to disclose suql'_u material information to
the detriment of GCC. | | | |

27.  GCC first recognized that there was non-disclosed information in

2008, after receipt of FERC documents by counsel of record. B

.. 28.  The vital and neceésar’y information possessed by PUD which was not
referenced, included or summarizéd - and which was not even disclosed in the StabAility
Analysis“(\‘r‘r.hich itself was not disclosed to GCC), and which was absolutely needed by
GCG to evé,luate whether its _cgnéurrent construction sequence was feasible includes,
but is not limited to the following: \ , |

« The criteria that would be used to judgé the acceptability of an alternate
sequence; , ’ o ‘

«  FERC's overall review and approval aut‘hority over any sequence change;

« The voluminous Gerwick, Hatch Acfes and MWH siudies and concerns, or
even a summary thereof, which detailed the sensitivity of the tendon anchor
functionality in terms of preserving overall global stability of FUI No. 11;

* Any measurement o'r instrumentation criteria by which PUD would monitor the
stability of FUI No. 11 and/or provide a basis for PUD to suspend or re-direct
construction activities. The fact that existing instrumentation was insufficient
to reliably provide an “early warning system”,

« FERC's new Part 12 safety requirements for the Dam;
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28. | reviewed the Geoteéhnical report (“GeoTech Report”) dated April 4, 2005
attached as Exhibit C to the Declaration of Reece Vaskuilen. The GeoTech Report
doe>s not contain an accurate or complete description of the knowledge PUD possessed
regarding the condition and concerns regarding the Wanapum dam, including the post-
teris_ioned anchors. Also, the GeoTech Report, although drafted nearly two months'v
after the date of the Stability Analysis Report, does}nbt refefence in any fashion the
Stability Analyeis Report (see, e.g., Voskuilen Ex. C “Referepoeé", pp. 21 - 22). The
GeoTech Report also does not referencs, in any fashion, the Hatch Acres reports and
concems set forth abgve. All of this constitute; critical superior knowledge possessed
by PUD that it failed to disclose to bidders, including GCC, during and after the

solicitation of bids for the Project.

| declare under penalty of perjury under the laws of the State of Washington and
pursuant to RCW 2A.72.085 that the foregoing is true and correct.
| EXECUTED on this 8& day of June, 2010 in Omaha, Nebraska.

OaMR0

Dave Anderson
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CERTIFICATE OF ICE

| hereby certify that | served the foregoing DECLARATION OF DAVE
ANDERSON [N OPPOSITION TO DEFENDANT PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY’S MOTIONS FOR PARTIAL SUMMARY JUDGMENT RE
GCC'S SUPERIOR KNOWLEDGE CLAIM AND SLOT CLAIM on;
Dawd E. Sonn ~
_Jeffers, Danielson, Sonn &Aylward P.S.
2600 Chester Kimm Road -
PO Box 1688
Wenatchee Washington 98807-1688

Attorneys for Defendant and Third-Party Plaintiff
Public Uiiiity District No. 2 of Grant County

by the following iﬁdicated method or methods:

by mailing a full, true and correct copy thereof in a sealed, first-class postage-
paid envelope, and addressed to the attorney as shown above, the last-known
office address of the attorney, and deposited with the United States Postal
Service at Portland, Oregon on the date set forth below.

_N__ by causing a full, true and correct copy thereof to be hand-delivered to the
attorney at the attorney’s last-known office address listed above on the date set
forth below.

by sending a full, true and correct copy thereof via overnight courier in a sealed,
~ prepaid envelope, addressed to the attorney as shown above, the last-known
office address of the attorney, on the date set forth below.

by faxing a full, true and correct copy thereof o the attomey at the fax number
shown above, which is the last-known fax number for the attorney's office, on
the date set forth below.

DATED this 14th day of June, 2010.
. ' By:

Of Attomeys for

Company and Travelers Casualty &
Surety Company
CERTIFICATE OF SERVICE
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' MEMORANDUM - May 5, 2005
To: Tim Culbertson, Manager
From: Leon Hoepner, Hycim Director

Stephen Brown, Director of Natural Resources

Subject; ' HYDRO ENGINBERING DIVISION
.+« Award of Contract 333-2023
Construction of Wanapum Future Unit Bypass
Project I No. 100057 . -
Program/Project No. 5130/14
Cost Center- 9180°

Purpoge; Recommend the Commission award Contract 330-2023.
Diseuséion: The Wanapum Future Unit Fish Bypass will increase the survival rate of :
. downstream smoll passage in an efficient and cost-effective manner. - The bypass will also assist

the District-in achieving its goals for reduction of total dissolved gas in the Wanapum taiirace,

The bid opening for the Construction of the' Wanapum Fumure Unit Bypass, Conu'ac-t 330-2023, ‘
was held on May S, 2005. Bid results are ‘as follows: .

Engineers Estimate . $25.090,000.00
General Construction $29,449,100.00
Bamard Construction Co., Inc, $37,310,000.00
Traylor Pacific ' : $38,100,000.00

‘General Conistruction’s bid is both'commercially and technically compliant.” The Program
Mepager for this' Contract i$ Stuart Hammond, the Project Manager for this Contract is Dana
Jeske. This project is in the 2005 through 2007 budgets under Program/Project 5130/14.

: Recommend tf:.c Comimijsgion award Contract 330-2023 to General
Coustruction for the sum of $29,449,100.00.

S Start Hammond  Tom Dresser Curt Dotson  Ray Folanini
' Chris Akers Lonnie O'Neal Dana Jeske  George Thomgson

Contract File

> om e

1 certify that the 2005 budget contains funds for this project:
. . - Date:

Bid Award 380-2023.doz
Appendix U
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. ’ . . Fuge § v
Mail Message . ' &7 lhessaging Architects™
Fyam: "Chris.Akers
To: - Kim Justice ;
CC: Stuart Hammond '
Date Thursday, May 12, 2005 5:39 AM
Received:

Subject: Re: 330-2023
& K

— s

Kim, Here is the Contract document 330-2023 and addendum # 1. Addendum # 2 contained only

technical spec and drawing revisions.

>>> Kim Justice 05/12/05 8:52 AM 55>

The document the bidders were given that contains all of the terms and conditions, I nsually hear it

referred to as the bid document.

Kim K.Justice, CPA

Auditor

Grant County Public Utility Distriet
(509) 766-2516

Fax (509) 754-6604

>>> Chris Akers 05/12/2005 8:49:23 AM >>>

RrERA S S A

Kim, Do you mean the bid forms the bidders submitted , wlnch is what is being scanned and

prepaa ed, or do you want the entire contract document?

>>> Kim Justlcc 05/12/05 8:43 AM >>>

I have these in the Commission package. T need the bid documents. I havé not seen them.

Kim K Justice, CPA N
Auditor -

Grant-County Public Usdlity District
(509) 766-2516

Fax (509) 754-6604

>>> Chyis Akers 05/ 12/2005 8: 33 34 AM >>>

¢« Xim, please find attached our cormercial evaluation, a bxd comparison from Dana Jeske, and a .

-"copy of the award memo prepared for review. We received three bids on this project. Two bids far .

exceeded the fifteen percent limitation and cannot be considered. The remaining bid has been

determined to be both commercially and technically compliant.

The actual bid forms and related submittals will be forwarded in 2 separate e-mail once they are

scanned and processed.

i

'Please let me know if you require any further information. Thanks, Chris

>5>> Kim Justice 05/11/05 5:53 PM >>>
20051
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I see we have a bid award up for review. I haven't seen this contract at all. Please send me the final
bid documents and any amendmenis electronically as soon as possible.

Kim K Justice, CPA

Auditor

Grant County Public Uility District
(509) 766-2516 .

Fax (509) 754-6604

e o e
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REGULAR MEETING
OF PUBLIC UTILITY DISTRICT NO. 2 OF GRANT COUNTY

Audio CD recording is svailable at the Main Headquarers lobby for $1.00 plus tax per CD
May 23,2005

‘The Commission of Public Utility District No. 2 of Grant County, Washington, convened at 9:00
an. at the Distriet’s Main Headquasters Building, 30 C Street SW, Ephrata, Washington with the
folfowing Conunissioners present: Bill Bjork, President; Tom Flint, Assistant Secretary; and Greg
{Jansen, Commissioner. Commissioner Allred was absent duc to personal business and Commissioner
Claussen was absent to attend the NWPPA Annual Confercnec,

The Commission held an executive session fram approximately 10:00 an. to 10:30 2. for the
purposes of potential litigation efating to a personnel issue.

Lawy fones reporied to the Commission that the Uniot coutract passed,
Nick Gerde discusssd the Department of Revenue telecom tax status with the Conmission.
Laure] Heacock presented arelicensing wpdate to the Comnission.

" Eric Briggs, Ephvat, distributed a personal telephone bill showing the cost savings available 1o
Grant County ratepayers subscribing to the Zipp fiber netwark for voice over I telephone service, Mr.
Briggs requested the Commission pursue options to fund the fiber buildout.

Gary Baker, Wilson Creek, reparted to the Corunission that his Zipp fiber network voice over I
telephone setvice and his television service work flawlessly. M. Baker also addressed the Cormmssxou
regarding subsidizing of rate classes.

Craig Jungers, intemet Service Provider, expmsséd fis suppait of fiber butidowt and commemed
on the draft Telecommunications Custo:ner Service Policies.

Don Long, Ephrata, commented on the Conunission financial woskshop held last week and
requested the Commission pursue optioas to fund the fiber buildout

Allen Troup, Ephrata, discussed the pefition in support of fiber buildout and reada comment
supporting {iber buildout fiom a ratepayer.

Mation was mnde by Mr. Flint and seconded by Mr. Hansen to approve the meeting minutes of
May 16, 2005. After consideration, the motion passed by unanimous vote of the Conimission.

Resolution No. 7819 relative to amending Resolution No. 7811 modilying the Jist of authorized
depositories of the District was presented to the Commission. Motion was made by Wir, Flint and
seconded by Mr. Hansen to spprove Resolution 7859, Aller consideration the motion. passed by
unanimous voie of the Commission.

RESOLUTION NO. 7319
A RESQOLUTION AMENDING RESOLUTION NO. 781 1, MODIFYTNG
THE LIST OF AUTHORIZED DEPOSITORIES OF THE DISTRICT

eci

I. Due 1o changes involving financia] institutions and/or changes in District p‘crsonnel, the Distriet’s
Treasurer/Controller recommends Resolotion No. 7611 be amended as set forih below; and

2. The District’s Manager has reviewed the T:casum/(.omm[lcrs mcnnunendaunn and conaurs with
the proviions sef forth below.,

NOW, THEREFORE BE IT RESOLVED by the Commissioners of Public Utility
District No, 2 of Grant Couaty, Washington us follows:

Section I The following are banking institutions, including their respective branches in Grant
Cuunty ur successor ugents, autiorized to be depasitories of the District

US Bank of Washington
Bank of America
Washington Trust Bank
Bank Of Whitman

20054 Appendix W
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Resolution No. 7822 relative to amending the District’s Teleconuuunications Customer Service
Policies was presenied to the Comiission. Motion was made by Mr. Flint sud scconded by M. Hansen
to approve Resolaten 7822, After consideration the motion passed by umaniwmous vote of the
Commigsion.

RSO ION NO. 78
A RESOLUTION AMENDING THE DISTRICY'S TELECOMMUNICATIONS CUSTOMER
SERVICE POLICIES
Recitals:

1. The District is antherized by RCW 34.16.330 to operate and maintain telecommuntications for the
Districl’s own inennd (eleconmunications needs and for the provision of wholesak:
telecommunications services within the District; and

2. The DistricC’s Munager and staffare of the 6pim'on that the Revised Teleconmnunications Cusiomer
.Servive Palicies ure i the best interest of the District; and

NOW THER I FORE BE IT RESOLVED by the Commission of Public Utility District No. 2 of
Grant County, Wastungton that the Telecommunications Customer Service Policies attached hereto are
heseby approved and ihipted effective Junc 1, 2008,

PASSED AND APPROVED by the Cormmission ol Public Utility District No. 2 of Grant
County Washingian, s 23rd day of May 2005.

Resolution No. 7823 relative to accepting a bid and awarding a contract was presented fo the
Commission, Motion was made by Mr. Flint and seconded by Mr. Hansen to approve Resclution 7823,
After considemitio 1ia: iofion pussed by unanimous vote of the Comunission.

RESOLUTION NO, 7823
A RESOLUTION ACCEPTING A BID AND AWARDING A CONTRACT, 430-

2031, 15K LAWN CARE AND MAINTENANCE AT THE DISTRICT'S HYDRO
AURMIUSTRATION FACILITY AND TWO VILLAGES FOR 2005 AND 2006

Reo.ignls:

*Bids sere pubiicly apened on April 27, 2005 for Contract 430-2031, Lawn Care and Maintenance
atibe Disiict"s 1lydro Administration Facilily and Two Villages for 2005 and 2006; and

e

2. One bid preposil was received and evaluated by the District's staff; and

Eanhly Pehishis of Matawa, Washington submitted the only bid and the bid is within fifteen
perees at'1he engineer's esumate of $84,773.34; and

s,)

4. The Digivict’s Direetor of Suppoit Services and Manager concur with staff and recommend award
10 Eanthiy Phalizhis as e fowest responsible and best bid based on the bidder’s pla and
spevifivatieng,

NOW, THEREFORE, BE IT RESQLVED by the Commission of Public Utility District
No. 2 oF Granes Conuty, Waghington, that the Manager is authorized o enter into a coniract, Contract
A30-203F, For taan Care and Maintenance at the District’s Hydro Administration Facility and Two
Viltuges fur 208 wsd 2006 with Emvtbly Delights of Mattawa, Washingéon in the amount notio
excced B e plos applicable sales tax upon receipl of the required peformance bondin a
manner suiistico vy 1 the Distriet’s counsel.

UARSED AND APPROVED by the Conunission of Public Utility District No. 2 of Grant

Counly, Washitgia, this 23 duy of May, 2005.
Resolution Na, 7824 relative to accepting s bid and awarding o contract was presented to the
Commission. &t was maxde by Mr. Flint and seconded by Mr. Honsen o appiove Resolution 7824.
‘After consiternitun the mation passed by unanimous vate of the Conmmission.

S . 182

A RESOUUITION ACCEPTING A BID AND AWARDING A CONTRACT, 330-
L POR CONSTRUCTION OF WANAPUM FUTURE UNTT BYPASS

ecgitals:

20057 Appendix W
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5. Bids were puhlicly opened on May 5, 2005 for Contract 330-2023, Consiruction of Wonapum
Testure Unind sy pitss; amd ,

6. Three bid proposals were received and evahsaied by the Distiict’s stafl and

72 Gesevad Construction of Povlsbo, Washington vvas the lowest respausible bidder and hag
* submitted] tie bwst hid based on the District’s plans and specifications and the bid is within fifteen
pereent gt the eagineer's estimate of $29,090,000.00; and

8. The Districts 1 Iydro Disector and Manager concur with sioff and recommend oward to General
Construution is the lowest responsible and best bid based on the bidder’s plan and specifications,

NOW, THEREFORE, BE [ RESOLVED by the Commission of Public Dhility District |
No. 2 of Girimt Counry, Washingion, that the Menager is autherized to enterinto & contract, Contract
3302025, tor Censtyuction of Wanapum Future Unit Bypuss.with General- Construction of Poulsbo,
Washingon in e sipnal $29,449,100.00 plus spplicablé sales tax upon recelpi of 1he ruquxrcd
perfirmancy fog 3 ke sausfnc&o:y to the District's couusel. '

PALRED \ND APPROVED by the Cominjission of Public Utlluy District No. 2 of Grant

. County, Waslsington. this ZJIU duy of May, 2003,
VoL e,
R Mot was ande by Mr, Mansen and seconded by M. Flint authorizing appraval to send two
employees o vt i Hyundul Heavy Industties in Ulsan, Korca 1o inspect and observe testing of
transformers during the week of fune 12,2005, After consideration the motion passed by unaninious vote
of the Curnmissisa. .

Motion wis nurde by My, Flint and scconded by My, Hangen authorizing approval to send two
employees tu thy Anasivin Reconds Management Association annual confevence in Chicago, Hlinois on
September 17~ 21 213 Alier vansideration the snotion passed by unanimous vote of the Commissios.

Mativn was pueke by Mey Fline aad seconded by Mr. Hausen authorizing the Manager, on behalf
of the Districr. t euovun the lease agreement with Kilroy Realty, L.P. for rental of the Seattle office.
After considerntive (e malion passed by unanimous vote of the Commission.

Motion svas nsude by Me, Flint and seconded by Mi. Hansen spproving the ofier of an
Employnwny iy an Agreement and anthorizing the Manager (o exceute the agreement contingent
upon acevpiinvy by e ciployes,  After consideration the motion passed by unanimous vole of the -
Conunission,

Linsk Jones discossed a request fiom KBSN to kost a radio talk show with the Manager and
Commissivhus,

Steplaen Thvown infonmed the Commission of 2 request from the City of Ephrata for en eastment
to suppon i o i the Epbmna area, The Commission gave approval io continue begotiations of the
cagement wih .

D Wasaebanad requested feedback from the Counission on preferences for fiber reporting.
The fofhowing wartnks nre approved for paymeat:
Warnng Meodn 51249 through 51372 54,152,360.08

The Moy 23, 2005 mecting was officially adjoumed at 2:25 p.n.

s/
William E. Bjork, Ji., President

ATTEST: .

Vera B. Chmssen, Secreiny Randy Allred, Vice President
fsl —h

Lom Flinl, Asalan Secvetary Greg, Hangen, Conunissioner
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Grant County
PUBLIC UTILITY DISTRICT

Innovalion & Excellence...Yosterday, Today and Tomomaw

May 23, 2005

Mr. Ronuld Morford
, General Construction Company
19472 Powder Hill Road
Poulsho, Washingion 98370

RE: Notice of Award
CONTRACT TITLE: Construction of
Wanapum Fulure Unlt Fish Bypass
Contract Docoments 330-2023

Dear Mr. Morford,

f Public Utility Distrjct No. 2 of Grant County has considered the Bid submitted by you for the subject work
* mnd is pleazed to notify you that your Bid has been sceepted for that work in accordance with the referenced
Contract Docunseits, - .

W Pursuant to RCW $4.04.080, you mmmcxccmeu\drdmnbothcopxesofmc

. enclnsod Contract’ me to the District within ten (10) calendar days together with the following:

1. A performance bond prepared and executed in accordance with Section 13 of the Instruction to
© ' Bidders;

2, A cetificate of insurance atiesting fo the amounts and sreas of coverage specified in the Contract
with & provision naming the Disteiet as an additional insured; and

i A propcrly executed and notacized Signeture Authorization form confimming the authority of the
person signing the Contract,

Failure to comply may result in the canceling of the contract end the forfeiture of bid security

Before any payment can be made of this Contract, s properly executed and notarized “Statement of Iitent to
Pay Prevsiling Wages” Form{s) pursuant 10 RCW 39.12.040 must be on file with the District; ail
Subcontractors, being utilized arc also required 1o pruvndc a copy of the “Staiement of Intent: Form,

After receipt md execution of the Contracts by the D:sznct a fully conformed copy will be retumed 1o you
for your records. I there are any questions regarding the ebove, pleasc contaci the undersigned by
telephone at (509) 754-5088 Ext 3132 at your easliest canvenience.

Sincerely, %J %/ .

Chris Akess
Contract Officer

Enclosures

A\

' Public Uliity District No. 2 of Grant County, Washington
_ P.O.Box878 ¢  Ephrats, Washinglon 08823 «  509.754,0500 =  wwigcpud.org

Appendix X
Page 1 of 3.
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sty ~ : Cincct Docuruents #330-2023

CONTRACT FORM

-

THIS AGREEMENT, mads and entered into on the 23rd_day of _May.2008 by end between
PUBLIC UTILITY DISTRICT NO. 2 OF GRANT COUNTY, WASHINGTON
hereinafier called “the Diswict,"

mi .

hereinafier called “the Contractof”,

WITNESSETH:

"+ The parties hereto for the consideration set foﬁh in the Contract Documents agree as foflows:

1. SCOPE ORWORK

The Contracior agrees to furnish afl required work, tncluding Iabar and materials, in full compliance
with the Cantract Docaments made part hereof, entitled:

¢ G Dsoneme v

CONTRACT DOCUL(ENTS #330-2023
i A £h B x

‘i ! : A ypass within the tmds required
bydwComeocmnmu Failmewdosomayrmmmdwmgemhanm Since the exact
wmount of such damage wonld be difficult to ascertain, it is agreed thet the Contractor shall pay o
the District, as liguidated domages and wot a5 & penaity,five thoussnd dollars {$5,000.00) per
calendar day for.each day completion is delayed beyond any of the required corwpletion dates. The
lignidated damages ehall be assessed on an accurmulative basis, provided, however, the total amount
of liquideted damages shell not exceed the amount of the Contractory Bid, Such amiount may be
dedocted from any money due the Contractor. No excuse for failure to tm\ely perform will be
recognized excépt s provided in G-2.

3 PAYMENT

The Dismm ogress to pay the Onntrauor fot tha work hamm to be pcxfoﬂnod in the sum of
- ! lars ($ 29,449, 100.00), phus

applmable Wuhiugton State Sa.les‘ru

368
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Cuaract Documents #330-2023

by

Payment wil) be made by the District upon propes completion of each work schedule denoted on the
Bid Form and following receipt and rpproval of proper imveices, subject to the provisions of GC-
15,16 and 17.

~ No payment shall be evidencs of completion and/or saris{actory performarce of the Contract, sither
* wholly or in parl, and no payments shall be construed Lo be an sceeptance of defective or non-
conforming materials or work. _

4, WARRANTY
Refer to GC-13.
5. PBRPORMANCE BOND

The Cantraotor shall furnish in favor of the Diswicl, a Performence Bond as required by the
Contract Documents, end this Contract shall not obligate the District umti] such Performance
Bond has been tendered.

6. AFPLICABLE LAW
Contractor shall comply with all- appllcable federnl, state and local laws and regalations including
amendments and changes a5 they ocour, All written instruments, sgreements, specificotions and
| other wiiting of whatsotver nature which relate to or are 3 punt of this Agrecment shall be
constroed, for afl purposes, solely and exclusively in accordance and pursnant to the laws of the
State of Washington, The rights and obligations of the Diatrict and Contractor shall be govemed by
the laws of the State of Washinglon., Venue of any action filed to enforce or interpret the provisions
of this Agreement shal) be exclusively in the Superior Court, County of Grant, State of Washington
or the Faderal District Court for the Esstern Diistrict of Washington at the District’s sole option. n
the event of litigation to enforce the provisions of this Apgroement, the wcvailing parly shall be
" “ERAIIET 16 TCASONEDIE BUohey & 1665 'éaaﬁi'd'n 1o any oiher reficl allowed.

WITNESS WHEREQF, the parties heruo have executed this Contrect under their severs! reaje
awdaymd yu.rﬁm ‘shove written; the name and corporute seal of each corporate party heseto being hereto
affixed and 1hese presents being duly executed in two counterpants by the proper officers of each thereunto
duly swhorized, each of which counterparts shall without proof or sccounting for the other countesparts, be -
deemed an onginal Contract,

PUBLIC UTILITY DISTRICT NO, 2 CQN‘!RACI‘OR
- BY: -

Ronald H. Morfopr!
TITLE: _ Pregident

ATTEST:

n@i@.ﬁ@:—
. Greg §. Casper

TITLE: _Assistant Becretary

369
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. Phyllis.Evert

= e s

“om: i Dave.Bishop
118 Thursday, May 26, 2005.2:44 PM
0l Jim.Durnford; Kent.Large
Subject: FW: Construction Sequence and Concrete placement within B slot
Attachments: - Review Summary of GC Const Sequence.pdf

--—~-Original Message——-
{From: Dana Jeske [mailto: DIESKE@gcpud.org]
Sent: Thursday, May 26, 2005 12:58 PM
To: DavesBishop | .
Cc; George Thompson '
 Subject: Construction Sequence and Concrete placement within B slot .

Dave,

Attached. is Jacobs review of the proposed construction sequence, as well as a modification that would keep the crack
length to a more reasonable value. In response to a confractor gllestion: .

For concrete placement within the B slot, the specifications would currently sllow the following:
Maximum it height - 8 feet. (T-22, Paragraph 1.05.F.1)

For a lift width of 20 feet, the maximum length wouid bg 40 feet {Based on the Z:1 length/width limitation of T-22,
Paragraph 1.05.F.3) ‘

e use of iwo segments, Instead of the three shown, is permissible within the B slot based on the above. Qur
Aerence is that the lengths of the segments be relatively balanced,

Thanks,
Dana

("> ><({(*> ><((("> ><({((*> ><({{(">
Dana Michae! Jeske, PE

Grani County PLUD #2

16655 Wanapum Village Lane SW
Beverly, WA 99321

508-766-2528 ext, 3105 (phone)
509-760-8626 {(cell}

508-754-6762 (fax)

Dieske@atpud.org (e-mail)
Jeskedi@asme oty (e-mail)

><(({(°> ><({{(°> ><{U{{*> ><(({(>> >=(({(>>
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Wanapum Dam Future Unit Fish Bypass
Jacobs Civil Inc.

May 25, 2005
Review of General Construction’s Preliminary Co tion Sequence
Laid Out in the Genernl Constructop fax of 5/19/05 )

Generals

[ A lux was received with o proposed construction schedule for early work to be performed
" within the existing future unit. The proposed sequence, if accepted, is a variance from
. the contract requirement that the upstréam concrete placement in slots A and C be

* complete before work in slot B can begin. The proposed sequence was reviewed and a
preliminary stability analysis was performed vs described below. The results will likely - ¢
vary when & more detailed-description of the construction sequence is received.

Assumptions:

Thc analysis method and assumptions for this roview are the same as thme used
fon the FERC stability report prepared for this project.
The construction sequence was developed using the information received in the
. tax. For a more detailed description of the sequence used, see the assumed
. construction sequence below. ;
The weights of new concrete are based upon the volumes given in the fax.
The horizontal widths of the concrete lilts were scaled using the sketches received
in the fax,
5. Weights of concrcte elements being removed were estimated by modifying the
calculations developed for the FERC stability analysis.

;hd

By

Asswined Construction Sequence:

The following is the construction sequence analyzed based upon our review and
interpretation of the fax. Figures of each step are attached.

Future unit without any modifications (pre-cons(mctmn condition)

Dewater slot B

Place lower slot B concrete lifis | o 8, 14 to 21 and 25 to 32

Dewater slot C. Note that this slot is not dewatered until after step 3 is complete,

even though the schedule has the bulkhead installed nearly 4 months eariier,

5. Demolish the downstream concrete wall in slot B and place slot C concrete Lifts 1
10 12. Note that six upstream lifts und six downstream lifts are assumed to be
placed during this step.

6. Demolish the upstream and middle concrete walls in slot B and pJacc slot C

concrete lifis 13 o 18,

Dewater slot A

Place slot A concrete lifis | to 12,

. Place slot A concrete 1ifis 13 to 18.

P =

-

©

W3036200 Page 1 A
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Wanapum Dam Furuwre Unit Fish Bypass
Jacobs Civil Inc.
May 25, 2005

Results:
The results of our analysis are summarized in the table below.

*

Step Foundation Crack | Sliding Factor of Safety | Maximum Bearing
Number Length — fi without Cohesion  Presgure - psi
] 3.34 3,41 216
2 8.64 3.19 220
3 481 3,48 226
4 9.69 327 229
‘ 5 7.27 3.30 223
6 7.51 3.24 219
7 12,23 3.04 223
8 10.04 - 3.13 221
9 7.65 319 216

. The bearing pressures and sliding factors of safety are within allowable values and are
acceplable. However, the foundation crack lengths raise concemns. The stability analysis
prepared for FERC as part of project planning limited the foundation crack length to 8.64
feet. As can be seen this value was exceeded for steps 4, 7 and 8; with step 7 excccdmg
this value by over 40 percent. This excess is judged to bb ufiacceptable.

i Potgni:ia_l .}ltema tive

‘We haVe also reviewed a potential modification to the construction sequence described
.above. In this altemative step 6 is modified to omit the removal of the middle and

_' upstream walls in slot B. These walls would not be removed until after step 9. The
results are surimarized in the table below:

Step Foundation Crack { Sliding Factor of Safety | Maximum Bearing
Number Length — ft without Cohesion Pressure -~ psi
1 3.34 341 216
2 8.64 3.19 220
3 4.81 3.48 226
4 9.69 . 3.27 229
5 . 7.27 3.30 223
6 4.35 3.38 218
7 9.49 3.16 221
8 5.03 3.28 213
9 4.46 3.34 215

As with the other sequence, the sliding factors of safety and bearing pressures are
acceptable. The biggest change is in the development of the foundation crack {ength.
For this construction sequence, the crack lengths for steps 4 and 7 exceed 8.64 feet.

W3036200 Pagc 2
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Wanapum DamFuture Unit Fish Bypass
Jacobs Civil Inc. -
May 25, 2005

However, for the worst case (step 4) the crack length exceeds the maximum in the FERC
report by 12 percent. This is judged acceptable for the temporary construction condition. ; -

i

W3036200 ' Page 3 |
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Telephone Conversation Report

Job No.: W3-0362-00
Job Name: Priest Rapids Project / Fish Bypass System
Wanapum FUFB - Contract 330-2023
 Date/Timie: June 18, 2005 / 1:00 PM
From: _Dana Jeske, GCPUD' '
To: Steve Wittmann:Todd, Jacobs Civil inc.  *
Subject: Pre-Cast Module Interim Subrmittal 6-19-2008

‘Dana initisted a conference call with Dave Bishop and other General Construction
personnel to go over several items as follows:

1.

We discussed Jacobs’ comment on the mterlm submitial about a gasket belng
required for the horizontal joints between boxes (Sheet 7 of 7 of foundation box
details). General Construction, as part of their sequence (which Is still being
developed), anticipates needing to shim the horizontai joint befween box
sections to maintain alignment and grade, and conseguently don't see a gaskel
as practical, Steve replied that the intent of the gasket is to seal the joints {o
keep concrete and concrele contaminated water from migrating info the river as
required by the permit conditions. Alternale methods that achieve this intent are
also acceptable.

We discussed the use of geotechnical fabric.  General Construction's
underslanding of the plans/specifications is that geotechnical fabric is to be
placed over the rock and then concrete cast. Steve made clear that the intention
is that concrete is to be placed directly on rock without any intervening
geolechnical fabric. He briefly reviewed the plans and found no requirement for
using peotechnical fabric. Steve will research this question further, (Steve's
research found that geotechnical fabric is specified in T-12 but without a specific
requirement for where it is used. The intent of specifying geotechnical fabric is
to set a minimum material standard and instaliation requirements, anticipating
that the contractor might propose ta use geotechnical material ag part of their
construction means and methods.}

We next considered the reinforcing bar configuration for reinforcing vertical joints
{See drawing number C25). Steve clarified that, within the limits of the space
available, General Construction could use straight bars, bare with 2 hook on one
end and the other end straight or bars with & hook on sach end. The
embedment length for the straight bar is as scheduled in the reinforcing
schedule and shown on the details on C25. The required hook Iengths are also
shown on the details on C25.

The length of the concrete placements in the future unit section was reviewed.
A previous question asked for a single placement that would be 60 feet long by
20 feet wide. Jacobs' response was to allow two placements because the
specifications limit the length to width ratio to 2 fo 1 (T-22, paragraph 1.05F.3).
Steve explained that the intent of this requirement is o maintain a length to
width ratio that is less likely to crack.. Dave noted that the mass concrete mix will

Page 10f 2 ’ GCT2178
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Telephone Conversation Report

-

have less cementitious material than the one earlier proposed and will not be
placed by pumping. However, since dam stability considerations require that the ;
‘closures in slots A and C be placed sequentially, the scheduled, length. of .
_ construction is longer than inifially planned by General Copstruction. The longer,
- Ifts-will help to reduce the schedule length. Steve will revisit this issue_again fo
see what options-are-available.

5. Steve noted that he called the submittal reviewed an “interim submittal” because
it is not the final formal submittal required by the contract, but rather a tool to
facilitate communication between the contracior, designer and owner during
development of the submittal. This should facilitate the timely review and

; approval of the final submittal and allow the consideration of alternative
- methods. Dave noted that the final submittal should be submitted sometime late .
. nextweek. ‘

By. Steve Wittmann-Todd, P.E.

These minutes are an interpretation of discussions held. Please furnish any additions or
corrections fo the Originator as soon as possible. If no comments are recelved within 10
- days of receipt of these minutes, they will be assumed to be correct as written.

Original: Telephone Conversation File
Distribution: '

Grant PUD: Dana Jeske PDF email
General Constr.. Dave Bishop PDF e-mail
Jacaobs: Steve Wittmann-Todd  PDF e-mail
Cory Caywood PDF e-mail
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{ Voskuilen, Marinus

Erom: "
sont:
f1-H

Ce:
Subject:

Georne /Dana:

Attached ls a'memo describing our preliminary review of the revised'sequence for construction. The changes show >
promise and appear to move us in the right direction. i

Thanks,. .
Reece,

Voskuilen, Marinus
Friday, duly 08, 2008 4:01 PM -~
George Thompson (E-mali); Dana Jeske {E-mail)

‘Wittmann-Todd, Sieve; David Bishop (E-mali)

Review of Revised Sequence

Jacobs Civil Inc. | 800 108th Avenue NE | Sulte 700 | Bellevus, WA 9‘8004
T 426,452.8000 Exi. 3778° | F 426.452.1212 | Marinue.Voskullen@Jacobs.com

Review of Const
Seq 6-24 Versl...

Tracking:

ams—
Reciplent . . Delivery
Qeorgo Thampson (E-mail) )
Dana Joske (E-mail)
Wittmann-Todd, Steve ' ; Delivered: 7/6/2006 4,01 PM
David Bishop (E-mail) |
N,
Appendix BB
Page 10f 6
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Wanspum Dam .
Future Unit Fish Bypass
Jacobs Civil Inc
July 8, 2008
eyie ral Construction’s Prelimi 0 ction Sequesic
Received on June 24,20
And Modified to Include the Revisions Received on July 7, 2005

1.0~ General

Modifi cauons to the proposed construction sequence dafed 6/24/2005 were suggested by General
Construction and relayed to us by the District on 7/7/05. This sequence is for work to be performed wn]nn
the existing future unit.

This modification schedules the upsiream part of glot C 1o be dewatered afler the slot B spillway conorete is
placed to elevation 492 and the slot B is flooded to elevation 540. This oceurs in step 3 of the modified
sequence. Slot B remains flooded until enough upstream concrelo is placed in slot C to maintain an *

" acceptable level of stability when slot B is dewatcred. The modified proposed sequence is at varinnce with
the contract requirement that the upstream concsete placement in slots A and C be complete before work in
slot B can begin (Drawing CO1, Construction Phasing Notes).

The modified proposed sequence was reviewed and a preliminary siability analysis was performed as
described below. The resulls of this reviow are discussed in detail below. The results will likely vary when
& more detailed submittal of the constniciion sequence is received.

2.0 Assumptions:

»  The snalysis method and nssumptions [or the review are the some as those used for the FERC stability
report prepared as part of the project design.

¢  The construction sequence is based upon Lhe schedule, conerete [ifl drawings and concrete demolition
drewings raceived fom Gmcml Construction. The steps checked for his sequence are described in
detail below,

¢ The amount of concrete o be placed before slot B can be dewalered the second time was determined
by an iterative analysis. [t was found that upstream hﬁs 7 and 8 must be placed in slot C before
dewalering.

‘3.0 Review of General Construction’s Proposed Sequence
sumed Constructi

The following table was developed from the information provided and is tied to the dates in the
construction schedule. For the concrete in slots A and C and all concrete in slot B, a percentage complete
was used 1o estimale the weights of construction complete at cach step. This is sufficiently accurate for a
preliminary analysis, however the final submittal will need to provide more detail, For the demolition in
slot B and the upstream concrete in slots A and C, greater acouracy is needed, so the liftdemolition
drawings were coordinated with the schedule to estimate the weights of construction for each step. Note

- that the table indicates which lift¥blocks were assumed ‘completed at each step. Changes from the 6-24
sequence are highlighted.

Step | Schedule | Description
Ne. Date (Boid text is work In progress, compleled work is regular weight, Changes are
highlightcd) ‘
1 8/22/05 Dewater Slot B
(Weck 1)
Appendix BB
Page 2 of 6
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Wanapum Dam

Future Unit Fish Bypass

Jacobs Civil lnc

July 8, 2005

Step | Schedule | Description

Ne. . Date (Bold text is work in progress, completed work is regular weight, Changes are
highlighted) _

2 *10/3/05 | Dewater Siot B complete
(Week 7) | Dewater Downstream Slot C (after all other work is complete)
Partis} lower concrete slot B (62.7% compleic)

3 1010/05 | Dewater Slot B complete

: {Week 8) | Dewater Downestream Slot C complele

Dewater Upstream Skt C complete (after all other work s complete)
Complete lower conerete slot B (100% complete)

Blook siot B

4 11/1/05 | Dewnter Slot B complete

(Week 12) | Dewater Downstream Slot C complete

Dewater Upstream Slot C complele - '
Complete lower concrefe slot B

Flood §loeB

Dewater downstream Slot A (After all concrete work is complete)
Partial cone demo slot B (Blocks 1 10 3)

Partial cone dnstrm siot C (15.8% complete)

Partia} conc upstrm slot C (Lift 7 diid: 8)

ﬁé‘w.ﬁte: s‘mﬁ (ffer 4l coNEREE Work Is colnplets)

. A 1212/05 | Dewater Slat B complete

{Week 17 § Dewater Downstrean Slot C complets

Dewster Upstream Siot C complete

Compleie lower conerete sloi B

Dewaler downstrenm Slot A

Fiobﬁ‘SI;;EB

Dewatey Slet's

Complete ndd conc dnstrm sfot C, (100% ¢omplem)
Partisl add conc dnstrm slet A (36.8% complete)
Partial demo cone slot B (Blocks 4 to 34)

Partia) add conc upstrm shot C (Edffs ¢ t613)

6 - 12/19/05 | Dewater Slot B complete

(Week 18) | Dewater Downstream Slot C complete

Dewalter Upstream Siot C complete

Complete lower cdncrete slot B

Dewater downstream Slot A

Fiood Slot B

Devwiier: Stot B

Complete dnstzm concrete slot C '
Partial add conc dnstrm slot A (52.6% completc)
Partial desmio cone slot B (Blocks 15 to 18) ,
Remove dnstrm BH slot C (flond dnstrm slot C)
Partisl add conc upstym slot C (Lift 1)

Appendix BB

. Page 3 of 6
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Wanapum Dam
Future Unit Fish Bypass
Jacobs Civil Inc
July 8, 2005 - .
. Siop | Schedule Descrlptlon ‘
‘No. Date (Bold text is work in progress, completed work is regular weighl, Changes are -
highlighted)
7 1/9/06 Dewater Slot B complete

{(Week 21) | Dewaler Downstream Slot C complete

Dewater Upstream Slol C complele

Complete lower concrefe slot B

Dewater downstream Slot A |
Blog’ slot B

Déiyater-Slot B )

Complets dngtm concrete slot C

Remove dnstrm BH slot C complete (flood ch-istrm siot C)
Complete add cone dostrm slot A (100% complete)
Partial demo cone slot B (Blocks 19 to 26)

Partlal add conc upstrm slot C (Lifs?i’é Wiy

8 1/16/06 | Dewnter Slot B complets
(Week 22) | Dewater Downstream Slot C complele
'} Dewater Upstream Slot C complete
Complete lower concrete slot B
Dewater downstream Slot A
E&éoﬁ*’ﬁiﬁt@ :
' éiviilersict B
Complete dnstrm conerete slot C
Remove dustr BH slot C complete (flood dnstrm slot Cy
Complete add cone dostm slot A
Completo demo cone slot B (Blocks 27 fo 30)
Complete add cone upsirm stot C (bifH18)
. | Remove dnstrm BH slot A (fleod dnstrin slot A) -

] 1423/06 . | Dewater Slot B complete

(Week 23) Dewater Downstream Slot C complete

Dewater Upsiream Slot C complete

Complete Jower concreie slot B

Dewater downstream Slot A

Flogd:slet B

Bewitei Slot B '

Coroplete dnstrm concrote slot C

Remove dnstrm BH slot C complclc: {flood dnsmu slot Cy
Complete add conc dnstrm slot A

Rernove dnstrm BH slot A complete (flood dnstrm slot A)
Complete add conc upsirm siot C

Complele demo conc slot B

Partial add upper cone slot B (19.8% complete)

Appendix BB
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Wanapum Dam
Future Unit Fish Bypass
Jacobs Civil Inc
July 8, 2005

No.

" Schedule

Date

Desgeription

(Bold text Is work in progress, completed work is regular weight, Changes are

highlighted)

10

2/20/06
(Week 27)

Dewster Slot B complete )
Dewater Downstreamn Slot C complete
Dewster Upstream Siot C complete
Complete lower concrete siot B
Dewster downstream Slot A

Flaod Sibl B

 Pewatet Siot B

Complete dnstrm concrete siot C

Remove dnstem BH slot C complele (flood dnstrm sfot C)
Complote add cone dnstrm slot A

Complete demo cone slot B

Remove dnstrn BH slot A complete (flood dnstrm slot A)
Complete conc upstrm slot C

Complete upper conc slot B (100% complete)

I

6/5/06
{Week 42)

Dewsater upstrm slot A (after all other work is complete)

‘Dewater Slot B complete

Dewater Downstream Slot C complete

Dewater Upstream Sloi C compiete

Complete lower concrete slot B

Dewater downstream Slot A

Flood:$1ai B

Deviatér Slot B

Complete dnstrm concrele siot C

Remove dnstrm BH slot C compleie (flood dnstrm slot C)
Complete add cone dastrm slot A

Campubte demo conc slot B

Remove dnstrm BH slot A complets (flood dnstrm slot A)
Complete conc upstrm slot C

Complele upper conc slot B

Dewater upstrm slot A

Complele upstrm conc slot A, (100% compleie)

The resulis of our analysis are summarized in the table below:

Step’
Number

Foundation Crack Sliding Factor of Safety
Lenpth~f8 without Cohesion

Maximun Bearlng
Pressure -~ psi

3.34 341

216

8.64 3.19

220

5.76 ‘ 338

222

8.07 3.36

229

8.53 3.26

224

543 3.38

221

5.65 3.41

224

5.26 34]

222

5.89 : 3.44

225

4.66 347

224

8.29 3.40

233

Zishelelwjojuisjujn)—-io

0 3.67

221

Review of Const Seq 6-24 Version with 7-7 Revisions.doc
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Wanapum Dam

Future Unil Fish Bypess
. Iscabs Civil Ine

Suly B, 2005

<Tlic estimaled-base pressures, foundation crack lengths and- shdmg factors of safety are withiin dllowable -
valies-aiid’aié actéplible. It beiss goting thei e erack length never exceeds that caleulated for the FERE
stabillty ansilysis prepaved during: pmject plap_:mg These resu]ls, a5 previously dyscussed are prehmimry

and will hkely change.when s detailed § bequence and schcdule is submmcd

]

The révisions described and mcorporaled inte the analysis prov:de an 1mpmvemenl over the pnvmuu J

sequcme and are worth further reyiew and development by General Construction.

Review of Const Seq 6-24 Version with 7-74848ns doc
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Wanapum Fish Bypass . : » W July 1705
- Weekly progress report . ’

. 1. Safety- Dacyl Sylvester 1o bie on site July 18 and July 19. Daryltoonsneeach
'-MforZor&daysperweck .

2. Qqahty—
3. Progress last week:

3.1 Work plans continuing: Bulkheud installation, U/S concrete, dredging
32 Met with carpenteners-pilebuck B.A,
3.2.1 Teaveliparking/crew-bus. -
_322 BA sated that they will put & steward on the job
3.2.3 Requesterd F/M ag we were hot bringing key people
<33 Contract Adiin class held on July 12 and 13.

4.. Projecled qext‘.two weeks: .

41  KLB to perform D/S bulkhead grading wotk onluly 19,
42 /S mob and prep 1o begin on July25.
43 DS sssembly of merine cqu:pment to begin on ] uly 25.

5. lssues: .
" 51  Havebicen informed-thit our submitted construction sequence-appears to |
= b accépiable, This will involve flooding the U/S concrete to-elevation
-540 for & period of 4-5 weeks while concrete demolition is imderway 1
52 Mt with PUD and Jacobs to explam our box setting sequence. ’
523 Jacobs OK with placing powcrhouse trench from elév, 392 1 432.
. 522 Discussed making 1 second level eling pour from 432 to 444, Jacobs
considering
5.3  CPM coniract ratification will be an issue, CPM behing in submittals
wlich could gffect concrete work. Reqmrcd to have mix design | in 90 days prior {0
beginning of eoncrele )

6. Persomnel
Co6l nght shift supenntcndcnt ot yet -xss:gned to projecs.

7. Equipment

7.1 Floats from Benlcin and Skyway set to load July 25
. 7.2  Rendregs to load Aug 12 from Hood Canal
73 Skiff from Hood Capal Aug 12
74 4100 U/S to arrive Aug 1
7.5 4100D/S to arrive Aug 10 |
7.6 Still waiting on magagement determination on the tug

GCC 0705111

20138 - \ Appendix CC
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GENERAL CONSTRUCTION COMPANY
18472 POWDER HILL PLACE + POULSBO, WA 88370
(380) 7783200 « FAX:(36Q) 778-3132
WWW.GENERAL CONSTRUGTIONGO.COM

Sept. 7, 2005

* Serial Letter - 0035 - . #ﬂ / / ﬁf
' ' ‘

Grant County PUD #2 6) r PR ¢ -
15655 Wanapum Village Lane SW " / : ;,L ) i/ 'l
Beverly, WA 99321 B p“ﬁ’ [ p

¢ 2t

d (,l 0 0 “ ? f”k

Attention: Dana Jeske; P.E. 7 q‘ T

(

: ,TLOJ ! y/

Subject: Wanapum Fish Bypass- /c

Contract 330-2023
Response to Submittal # 20 ~ comment # !

This letter will serve as response to your correspondence WFUFB-0018. Specifically this
letter addresses comment No, 1 and references the requirement for minimum two feet of

rock excavation.

"General Construction understands that the contract documents indicate that minimum two
feet of vock is to be excavated. However af the time our bid was siibmittéd we qualified /
our bid with the Narrative Repott for Bid Schedule. .

<Fhe Narrative Report for Bid Schedule that General Construction submitted with our bid, -

states in section 1.4, that the foundation “will be prépared using a clam shell dredge to
remove the sand and rock overburden, and air lift to clean the rock surface of gtavci
sand and silt the clam shell has left behind”, We at no time describe rock excavation as

part or our work sequence.

! Sections SR:14 (A) and Instructions to the bidders permitied us o stite our work

ethods, assumptions in performing the work and variations from the plans and
specifications. General Construction excluded all rock excavation over and beyond

cleaning the rock

As permitied by section T-12, 3.02 (A) we have proposed variations from the rock
elevations and grades shown. These variations as stated in the Narrative Report indicate
that our precast foundation boxes will be set on existing clean rock.

Our p“o_sit_iqnj,s that our qualiﬁcd bid was accepted and hence our means and methods -
weré accepted. If any rock excavation is required General Construction would perform

P

Appendix DD
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this work on a change order besis, Rock excavatwn is outside of the scope of work that
was included in our qualitied bid.

Any requirement for rock excavation will extend our project schedule for many months. .
It may not be possible to complete the rock excavation that you request during the first in
water work period. This requirement could delay the praject forcing it into another
construction year.

Attached is our submittal # ZOA which includes a plan for any rock excavation that you
requested. This plan is subject to change as we determine what the actual rock excavation
reqmrements will be.

General Construction is btl“ planmng to begin clam shell drcdgmg on Sept. 15.

Feel free to contact me if you have any questions,

i

i

L Sincerely,

Ooe

it Dave Bishop
Project Manager

—

Appendb; DD
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. ,;f,) ~ Mail Message . 57 Messaging Architects™
R From: George Thompson '

To: Joske, Dana ; Reynolds, Michael ; Boss, Richard ; Schultz, Thomas
Date " Thursday, Jannary 05, 2006 422 FM
Received: .
‘Subject: Todmy's inspection report, |
& GIDR01052006 doc -

ahout:blank 1/14/2009

. Coleman 5/23/12
Appendix EE e it 18
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1386.doc(R:1-2002) . . Grant County Public Utility Distrlet ROUTING | INIT
- ENGINEERING INSPECTOR . Construction
: | Manager
DAILY REPORT Project
Manager
Project
, Ropineer
| PROTECTWANAPUM FUTURE UNIT BYPASS Work Order
. - ' . File
Project ID: 100057 ‘ Confract No, . 330-2023
Conlraot Tiie CONSTRUCTION OF WANAPUM FUTORE UNIT BYPASS ~ | Date 1/5/2006
Contracior GENERAL CONSTRUCTION CO. Contractor’s Rep, Ben Hugel
Sub Contractor , . Sub Contractor’s Rep.
| Feature Upstream Dowel Holes Location: Slot B

Weather Shift Day Field Book Ref. No.

Ed Kxﬂ.le rcqucmted an mspecuon of the upatwam dnwel holes in thc floor and walls of Slot B in preparstion for

feet above the floor, A ine was painted on the walls at the last inspected hole. All holes met criteria, The floor holes

were 1-3/4" dismeter by 21" deep (minitourn), The depth of the holes in the walls wag 18", Thiz was an approved

departurs from the specification due to the possibility of hitting post-tensionsd anchors that ase in the walls. All of the

holes need to be cleaned before epoxying the dowels. The floor holes are especialty dirly due to flowing water that

| carries debris into the holes, The flowing water needs to be stopped before installing the dowels, AH this was
communicated fo Ed Kittls (GCC saponn:cndmt) :

A concern ghout dam stabmty was raised this morning by Dave Moore (GCPUC dam safety cngmw) The 2D and 3D
crack monifors for the wnit 10/nit 11 joint show significantly increased movement. This was communicated to GCC.
Jacobs Civil was aiso contacted and asked to perform » stability analysis. They were told to contact Dave Moore -
directly for any additional information, GCC has altered their planned pour sequence. The District asked them to make
their next pour in the upstream portion of Slot B instend of downstream as planned. [ Note that their first pour (made on
1/3/2006) was a downstream pour that was only partially completed due 1o a lack of compliange with the contract
specification, GCC's intent after that partial pour was to place the next Yift on top of that pariial pour, Their original
sequence would have been fo move o the upsiream portion.] Ed Kittle said that they will make at least two pours in the
upstream portion, Their current schiedule is to install the npsiream formwork tonight, install dowels tomorrow, tie the
rebor eage on Saturday, and pour on Monday.

installing dowels. All the holes in the floor were inspected and the holes in each side wall were inspected up fo about 12 {

Pgl

o

CONSTRUCTION NOT PER PLAN AND SPEC,

ENGINEERING INSPECTOR:

| LABOR: See Contractor’s Daily Employee Sign-in shest. ]

1 Labor and cauipment narmtive; 1

- Accident or hazardous situation:

Dolays:,

Appendix EE
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Date Book for Dana Jeske

: ﬂmuw 08, 2006) January 08, zooa

Curt,

} have sent all Wanapum
-future bypass & Alernative
Top Splil concept mesling’
minutes so can you help
Martin sort oul what mlghl be
relevent.

Thanks,
Dana

»>> Martin Weis 01/05/08
8:54 AM; >>>
In my wrap up hours to get the
BIOp annusf report ready {
nead the following ASAP

v Please:

Reports and Trip Memos
{JACOBS) for the Wanapum
Tulure bypass & Alternative.

[ smmy mmoey | B

11:30a - 1:00p:
12:30p - 5:00p:
1:00p - 5:00p:
5:00p - 6:00p:

6:00p » 10:00p:
Noie '

10:00p - 11:55p: {8

e Yoot Wy
both g ck fo 2003 {0
date: If they are not electronic l Sunday 1!3!29
1 would be glad lo arangs for X N :
photo coping, thanks for your 8:30a - 8:30a: ‘
hein MW €:30a - O:48az
8:00a - 9;00a: 4:00p « 4:30p;
: 4:30p - 4:30p:
8:30a - 10:40a: ~Met wilh Ben,Chuck, Dave M ahi
-Fuiure unit stabllity, trends of work r
" to-date and monolith 1011 crackmeter
movements. Discussed thelr plans and 6:30a - 6:00a:
‘how they can help to prevent the District 6:00a - 7:00a: [
fmmshtmingthejobdownunmmea _ - Py \ lgsbhe s
sndoehis prafied €:00- &:30p;  Canirec! 330-2023 ooordination.
11:00a - 12:008: Metwilh Lonnip, Pat 0. and Tom on 08 - &g coor "a“"“‘
coardination of remevel of lurbine parts. 7:00a-8:00a:  Turbine coordination mesting
3-30;: a30p: IR R ST T (Wanspum 7th floor con)
‘ ) 6:00a-9:00a;  Engineefing staff and coordination
4:30p - 9:30p: maeting \
Note Note Review Generals schedule’
8:00a - 8:00a:  FISH, WILDLIFE, WATER QUALITY
Conference Call
Note Tha ealldn nuraber is
1-800-977-8002
moderator code 577899
Participant Code; 001211
§30a-830a |IHR Monday call
. : Nole Hydraulic modeling
10:30p - 11:30p: conference call with just HHR
staff {fish passage Issues and
~- water quallity lssues).
32009 14:48 AM
6DJOD0434 Fages
. Appendix FF

20148
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Date Book for Dana Jeske |

Jerweary 00, 2008 - Jarmary 11, 2008

:60m - 10:00s:  Contrect 330-2028 stsk meeling
‘Mol Atendess - Geonge, Chucl,
Laynse, Tam, snd Dsm

Dlscusssd > Ady Turbfne
concernt {Tom -> operefions
&nd Adv Turbine team
mestingy

> Thig and afl future bypcss
mestings will bs at 0:00 Al
Menday (Dane -at, all) -

== Oll leak documentetion end

souree (Tom ~>= continuation)

-» Finel Tromie pour & Wedl,

- Upstream pour - Timing
(Chuck & George-> schaduls)
<> Dotk concrete removel
end relpacoment (George~>

. Submittale)

- -» FERC Monthly report
(Gea gﬂ-c- Subimiltals)
cost éstimale for filling

Future Units 12 theu 16

{Updata stll} coming - origing!
cost §11,604,5343)

-7 Dam elability vith
devatered glots end fulure unit
movemant jﬁmeinlng issues
for GCC en GCPL‘D;M

- Yelima Precast schedule
discussion (Ghuck & George->
YIPC - wilt eubmit schedule by
Wed)

36860 - 12:20m Bi0p Implementztion Cocrdingtion

Mesting (HED)
Note The cellHn atmbsrie
1-800-977-8002
Cotls:2682480,"
We necd follovaup on fhe
. trefler options for tha 2008 and
yond e ew‘!uaﬂona.

V250 - 1:30p: i RS :
2530 - 820 Metwim Dave ., ln coordineﬂun of the
. 208 Sunlivzl studles, . .
., 430p~£:56p el with Ben on elot pours etréngth end
. . YPGQ schedule . ]
1200 » 120 bodioas Mo o ez
L0 S:30r  Metvith Pat 8. In ooormmuon of the
. 2008 Survtv slud!
f:20p - 200 i ¥

8:09p - 420 .

L4800 « Gi
Pots

i - 6;50m

Gr30gm - E:18p: B

fe a5 s d

&¥a « 61308

G120n - 72008
080 - ¢:06e

@lila e {EGp:

5800 » L 3pe

92:00p - 'J:Z‘Zg;: Mslwlm Curt on ooordlns;ﬂnl my bypass
wark with NER. - w

a30p- H%0p: CCCs nreacﬂvﬁy meeﬁng on fomamow's

Gl « SI0pe

Mote

230 - fuébm

| fw@dmww -wwzm )

&i0a- G0 | : .

€:80n .« B:GOp: contract 3302023 aanrdinaﬁon
Gontinued GCC's Upetream Pour's {2nd
pour B elot}

g e Ti280 : :

FEAZO0D Tl Al

09194

I LRI . Frgad

endix.' GG . .
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Dete Book for Dana Jeske

Jomueny 11, 2003 « Jonuery 12, 2006

Mstwith Stuert on coordination issues

. &iifo-evilfe:

2:802 - 10:08e:

Kote

8:000 - 10:308:
we are having with the adv. furbine eem
& fishladder work, Aleo discusssd
Jzcoble short comings on submittal
stabilty analys n - PR Bypass
suppost and hatchery world)
9:300 - 5:30e; | Also discusesd pergons! lssues, Tom's
full imo elafug, and eddifonal work we
i m plcked up t;;‘ the svogm!a :mm
repais, B,
advanms?m {urblne) and the longlh of thelr
16:302 ~ 1%:00p> Wampum r\;%x‘ung Schedule Meeting
12:00p - 2:00: [JARENINN _
B:60p » 4:26 Boﬂ and Geo; on pnur .
Ep‘ dee 16086t A, B, ﬂ Cendsleo
_ discyBesd how thig eﬁeoks thé slebility.

" Thureday 11212008 |
6:000-6:20m: - Contract 330-2023 onnln. X
G000 -6:30x: [N i

@300 - 7:80m o _
T:30a - 8:300: Frtpmdm oonf ca!i nnd

Hydreutic modelng confarenca ol (lish
passege lecues end weter qualiy
lepues), i :

Tolt Free Disf In Nurbsr:
(B77) 475-9234

HOST CODE: 118280
PARTICIPANT CODE:
84vezE

Attendees-» Dana Jeshe,
Rasce Voslwllen, Duncen Hay
, Marlen Muste, Cuct Doteon,
Sluart Hammaond (ot on czfl),
Mitte Mchels (not on call),
Troy Lyons, Pete Haug. nd
Larty Weber.

* Madeling lesuss remeining:
->Figh Bypass Bullthead
Cioaure desic

FFULG KR A

09195

Appendix GG

EDSOIRALE

H( EIQS)aThmu-mmembnai

Computational Filid Dynemica
Modeling of Fish Fassage
Routes at Wanapum Dam: for
Numeres] Flsh Survogats

Analysls. Flsh Passage--- -
Radlo-T

el Sm_dlas. and
Fulure Unit Concept” ~
Developmant

H(8/06)>Three-Dimensionel

(3-D}) Computetionet Fluid
Dynemics (CFD) Modeling of
Fiah Fassege through Yerlows
Bypass Rautes &t Future Units
of Wenapum Dam

I6(2/86)->A Compartson of
Hydrodyramle Parematers
Assookled witl Verious Flsh
ggw- Routss et Wenapum
m . L

1(2/06)->Wanapum Dem
Apron Roek Repori ) .

Faga?
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m

Jauery 13, 2006 Jenuery 16, 1668

41:808 - 42:80p:2

12,007 - 208

Dete Beook for Damns J@sm

Worling Lunch with Bsh on Contract

330-2023 Issues (stabillly anzlysis, Pour
saquencs, schedute for YPCand site
pours, and Spend down needed for
2006/cash flow))
000« 2:40p: | R
2:48p - 3:48p:  Moatwith George and Chucl on project
lsgsues , '
L __Saturday 1/14/2008 {
©:00n-9:30p:  Conlrect 330-2023 coordinaion.
11:802 - 2:00p: " i
T:00p - £:30p:
30D = Fe3dpr
) Note

Zi0p » Y21 0es

&138a « Sr30e:

B0 - Gr2Hpr

Mate
Boi8p« 4018

E:00p - 10:00p: |3

o ik

|}

G:008 - 62802
6:002 » 8:30p:

G:30a» 8:90¢;
Note

7:09a - 7:002;

2:005 - H.00%
Note-

#1008 - €40022°
Mota

B:30a - §¥0%:
Note

S8 0a - G
Mote

Cantract 330-2023 coordination,

Ganeral's montfily mass safely meeiling
have besn requested to
disouss securily measures @
the project.

) presented the Distrioly
Securtty Plen for the Prast
Raplds Project.

Turbine coordination meefing
(Wanapum 7t floor con)

FISH, WILDLIFE, WATER QUALITY
Confersnce Calt

The callin number fs

1-800-077-8002

moderetor code 677800

Participent Code: 001211
Enginaering stefland coordination
meeling

Review Generals schedule

ggstream pours Wed, Thurs,

UHR Monday cell
Hydraullc maodeling
conferences cail with just LIHR
staff (fish passags lssuss and
waler avallity Issues),

Coniract 330-2023 steff meeling
Attendess = George, i,ayne,
Tom, and Dana

Dizcuesed -> FERC Monthly
veport and dewetering plan {to
beo sent separalelyl{George->
Submittals)

- Adv Turbine concerns {Tom
-> operations and Adv Turbing
teem meseting)

-> Q) {eak documentation end
soures (Tem ~> copdinuation)
-> Addiifonal Fremle paurs &
Wedl, Upstream pour - Tinling
{Chuck, Layne & Geprge--
sehetiule)

& Dotk concrete removal
and relpacsment (Georga->-
Submitials)

<= Dam eiability with
dewaisred slots and futurs unit
movement (Remaining Issues
for GCC 2nd ECPUDY

UIIZ000 14348 Aidh

09196

Pege $b
ST TSRS
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C TR ea ' . o 190948
- o Revle Commerf:sl

Projact Wanapuin Future Unit Fish Bypass Submittel: _ 00344 Rev 1

Contract: _330-2023 _

To. Mr. Dana Joske From: Mr. M. Reece Voskuilen
Grant County Public Utility Dlstrict No. 2 : Jacobs Civll Inc.
156655 Wanapum Village Lane SW 600 108th Avenue NE
Baverly, WA 22321 Sulte 700
Bellevus, WA 98004
Dwg. Ref: Recelved:  February 8, 2006
Spec. Ref: _T-10 Refurned: _February 15, 2008

Brief Description of Submittal Recelved:
liem 1: Concrete Removal Demolition Plan,

Sketch Attached: | None

Submittal Review Comments and Response:

We have reviewed the supplemental information included In the referanced submitial and have the
following review comments. There are no tarks on the submitial.

Submittal 0064 Comments:

1. Review comment number 1 from submitial 0054 is satisfactorily eddressed.

2, The proposed overall construction sequence was reviewed and a stability analysls
petformed. See the ettached summary tepoit for additona! Information. 1t was found
generally acceptable subject to the following conditions.

a. Slot B is filled with water to above elevation 570.00 and procedtices and

eguTFment are Flaca to maintaln that water level, '
ore detalled information Is needed to evaluals intermediate steps as described

in the attached summeary repoit.

c. The District is noiifled at least a weel in advance bafore those steps where the
maximum forebay elevation must be managed as described In the atiached
summMary report.

We racomimand that the subimittel bs approved as noted.

Note to District: The stability analysis recommends thet the forebay water lsvel be managed io
stay below elavation 670.85 for one step of this sequence, Please verlfy that this is accepizble.
Note that thls recommendation Is based pon a conservative maximum crack length and could be
furthar refined to ralse the allowed forebay level.

Attachimant Summary Repost: Stability Analysis of Submittal D054A Construction
Sequence
Distribution:  Project Files

Submitial 00B4A Commentz Rev 1 Pege 1of 1 Coleman 5/23/12
. Exhibit 14

~ Appendix it Stewart 6/14/10
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Weanapum Dam

Future Unit Fish Bypass
Jacobs Civil Inc.
Pebruary 15, 2006

Semmary Report;
Stability Analysis of Submittal 0854A Construction Sequence

1.0 Genegal

The comment 2 responss lays out a proposed overall construction sequence for copstruction in slots A and
C as follows:

moowp

Place concrete in slot B to elevation 492,00,

‘Plood the remainder of Slot B with water,

Dewater and place afl concrete inslotC.
Remove the Slot C upsiream bulkhead and set it in Slot A.
At an agreed upon rate with the District’s engineers, water and concrete will be removed from Slot

_ B concurrently with the placement of concrete in Slot A.

29 Agsumptione

-0

The analysis methods and modeling sssumptions are the same as those used for the PERC stability
repoit prepared as part of the project design,

The construction sequence analyzed is based upon the sequence proposed by General Construction
Company (GCC). See Section 3.0.

- Damrmonitoring found continuous movement of the- future unit when slot B was fully dewatered -+ - -

and no concrefe was placed. This movement, though small, exceeded historical trends. Based
upon this experience, the maximoum calcviated crack length was reduced to the length caleulated
when slot B is dewatered and concrete is placed to elevation 492, See Section 3.0 below.

3.0 Construction Seguence Used for Anelysis

The table below is based upon the GCC sequence with explanatory notes that fully explaio the assumptions
used for the analysis. Work in bold is completed immediately prior to the step,

14C041986

Step | Description Conupents/Discussion
Number
1 Caneyele placed in slot B to elevation The water level in Slot B is higher
-| 492.08, than the 540 elevation proposed by the
Slots A and C are flooded to match forebay. | confractor in July of 2005
2 Fiood Slo¢ B (o at lesst Elevation ST0. The water level in Slot B is bigher
Slots A & C are flooded to match forebay. than the 540 elevation proposed by the
confractor in July of 2005
3A Dewater Slot C Forebay water elevation at maximum
‘1 Slot B is flooded to EL 570. operating elevation, Elevation 571.5.
Slot A is flooded to match forebay.
3B Dewater Slot C Forebay water elevation af slevation
Slot B is flooded to EL 570. that limits crack fength to that
Slot A is flooded to match forebay. caloulated for step 1.
4 Complete Slot C conerete.
Slot B is flooded to EL 570,
8lot A is flooded to match forebay,
SA | Dewater Slot A Forebay water elevation at maximum

Slot B is flooded to BL 570, opeiating elevation, Blevation 571.5.

Stability Review of Submittal C054A Const Seq rev 1 Page t of2

Appendix i
f9
09087 Page2 o



Wanapum Darm ‘ ‘ 146041697

Puture Uit Fish Bypass
Jaeobs Civil Ine.
February 15,2006
Step | Description Comments/Discusaion
} Nupaber
6 Place upstrenm concrele fn slet A to EL Added non-mendatory step to identify
487, a potential step that would allow slot B
Dewater Slot B to be dewatered. This is provided for
' information only as other steps will be
considered and reviewed,

4.8 Anszliysls Resuits

The results of the analysis are surnmarized in the table below.

Step Description Crack | Comments/Discussion
Number Length
Feet
1 Concrede placed fn slot B (o 522 | Used as maximum erack length
elevation 492.60. 2 for evaluating results.
Slots A and C are flooded to match i
forebay. .
2 Flood Skot B o at lenst Elevation 178
570.
Slots A & C are flooded to match
forebay.
3A Dawater Slot C 6.82 | Exceedsstep I crack length.
Slot B is flooded to EL 570.
Slot A is flooded to match forebay.
3B BDewater Shot C 5.24 | Forebay at Elevation 570.85.
Slot B is flonded 1o EL 570, Crack length approximately
Slot A is flooded to match forebay, equal (o step I crack length,
4 Complete Stot C concrete. i
Slot B is flooded to EL 570.
Slot A is flooded to match forebay.
5 Dewater Slot A ) - 4.05
Slot B je flooded to EL 570.
6 Pizee upsivenm eonerete b elot A 4.63 | Firat3 upstream lifis of slot A
(Not to B8, 487, upstream concrefe placed and
Mandatory, | Dewster Slot B stot B dewatered. Lift heights
For info. are based wpor information
only) received from GCC in fune
, 2005,

The calculated foundation crack lengihs are typically lower than the step 1 crack length, The only step
where the step 1 crack length is exceeded is for step 3A. The craclk lengih for this step can be controlled by
mangging the forebay water elevation to uot exceed 570.85 until sufficient conerete is placed in slot A to
reduce the crack length. Step 6 indicatss that slot B can be dewatered after a moderate arpount of upstream
concrets is placed in slot A.

The proposed overail sequence is acceptable.” Added detail is needed lo evaluate the sequence of placing
conerete in slot C aud to the sequence for work performed after etep 5.

Stability Review of Subinittal 00544 Const Seq rev | . Page 2 of 2
Appendix i

f9
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8 Aal

- Review Comments

Wanapurn Future Unit Fish Bypass Submitial: 20544 Rey 2
- Contract:  330-2023%

To:- Mr. Dana Jeske : From; Mr. M. Resce Voskuilen
Crant County Public Utility District Mo. 2 Jacobs Civil lnc,
15655 Wenapusn Village Lane SW 600 108ih Avenue NE
Beverly, WA 99321 Suite 700
Bellevue, WA 88004
Dwg. Ref: . Recelved: February 6, 2006
Spec. Ret. _T-10 Retumed: _February 15, 2006

Brief Description of Submiilal Received:
ftem 1: Concrete Removal Demolition Plan.

Sketch Atiached: | None

Submiétal Review Comments and Response:
We have reviewed the supplemental information included in the referenced submittal and have the
following revlew comments. There are no marks on the submittal.

Submittal 0054 Coroments:

i. Review comment humber 1 frorn subrnittal 0054 is satisfactorily addressed.

2. The proposed overall construction seguence was reviewed and a stabllity analysis
performed, See the aitached summary report for additional information. It was found
generally acceptable subject fo the following conditions. ‘

a. Slot B is filled with water to match forebay and procedures and eguipiment are in
place 1o meintain thet water level.

b. More detailed information Is needed lo evaluate intermediate steps es desciibed
in the attachad summary report.

a. The District Is notified st least a week in advance before those steps where the
maximun forebay elevation must be managed as described in the atiached
summary report. - ,

We recorimend that the submitial be epproved as noted.

Note to District. The stability analysis recomimends that the forebay water level be managed to
stay helow elevation 570,85 for one step of this sequence. Please verify that this Is accepiable.
Note that this recommendation is based upon a conservative maximum crack length and could be
further refined to raise the allowed forsbay level.

Atiechment Summery Repori: Stability Analysis of Submittai 0054A Construction
Sequence
Distribuilon; ~ Project Files

Submitigt 00544 Commenis Rev 2 Fege 1of 1 :
Appendix 1l
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Wenapum Dam -

Future Unit Fish Bypass
- Jacobs Civil Ine.
February 15, 2006

Sommary Rgg‘ aris

Stability Analysis of Submittal 0054A Consﬁ'ucﬂop Seauencs

1.0 Genersl

The comment Z response lays out & proposed overall construction sequence for construction in slots A aud
C s follows: ' '

HUNwH

Place concrete in slot B to elevation 492.00.

Flood the remainder of Slot B with water.

Dewates and place alt conerete in slot C.

Remove the Slot C upstream bulkhead and get it in Slot A.

At an agreed upon rate with the District’s engineers, water and concrete will be removed from Slot
B concurrently with the placement of concrete in Slot A.

28 Asspmpiions

o

The analysis methods and modeling essumptions are the same as those used for the FERC stability
report prepared as part of the project desipn,

The construction sequence analyzed is based upon the sequence proposed by Genera! Construction
Company (GCC). See Section 3.0.

Dam monitoring found continuous movement of the future unit when siot B was fully dewatered
and no concrete was placed, This movement, though small, exceeded historical trends. Based
upon this expexience, the maximum calewlated crack length was reduced to the length calculated
when slot B is dewatered and concrete is placed to elevation 492, See Section 3.0 below.

3.0 Constructfon Sequence Used for Annlysls

The table below is based upon the GCC sequence with explanatory notes that fully explain the assurnptions
used for the analysis. Work in beld is completed immediately prior to the step.

1SC041889

Step | Description Commenis/Discussion
| Number
1 Ceneicte placed in siot B to elevaiien The water level in Sloi B is higher
492.80, than the 540 elevation proposed by the
Slots A and C are flooded to meaich forebay. | confractor in Jily of 2005
2 Flacd Blot B to meotch forebay. The water level in Slot B is higher
Slots A & Care flooded to match forebay. | then the 540 elevation proposed by the
contractor in July of 2005
3A Dewater Slot C Forebay waier elevation al maximum
8lot B ig flooded to maich forebay. operating elevation, Elevation 571.5.
Slot A is flooded to match forebay.
3B Dewater Stot O Forebay water elevation-at elevation
Slot B iz flooded to match forebay. that timits exack length fo that
Slot A is flooded to match forebay. calculated for step 1.
4 Complete Slat C eoncrete,
Slot B is flooded to match forchay.
Slot A is flooded to match forebay.
54 Dewater Skot A, Forebay water elevation al maximum
Slot B is flooded 1o match forebay. operating elevation, Elevation 571.5.
Stability Revievw of Submitisl 0054A Const Seq rev 2 Page I of 2
Appendix lI
Page 5 of 8
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Wanapum Dam 1JC0420060
Future Unit Fish Bypass
Jacobs Civil Ine.
February 15, 2006
Step | Deseription Comments/Discussion
Number
6 Plece upstream conerete fn siot A to BL Added non-mandaiory siep lo identify
: 47, & potentiel step that would allow slot B
Pewster Slot B to be dewatered. This is provided for
o information only as other steps will be
considered and reviewed.
49 Analysls Resulfs
The results of the enalysis are summarized in the table below.
Step Description Crack | Comments/Discussion
Number Length
Feet
1 Caonerete placed in slot B to 522 | Used as maximum crack length
elevation 492.00. for evaluating resuls.
Slots A and C are flooded to match
forebay.
2 Fleod Slot B to ranieh forebay, 1.78
Slots A & C are flooded to match
forebay.
3A Dewateyr St C - 6.82 | Exceeds step 1 crack length,
Slot B is flooded to match forebay.
8lot A is flooded to maich forebay.
iB Dewater Slot C ' 524 | Fotebay at Elevation 570.85.
Slot B is flooded to match forebay. Crack length approximately
Slot A e flooded to maich forebay. equel to step 1 crack length.
4 Complete Slot C concrete. 0
Slot B is flooded to match forebay.
Slot A is flopded to maich forebay.
5 Dewster 8lot A 4.05
Slot B is flooded to match forebay.
6 Plnce upstream conevete fn siot A 4.63 | First 3 upstream lifts of slot A
{Not to [Bh. 487, ‘ upstreamm concrete placed and |
Mandatory, | Dewater Slot B slot B dewstered. Lift heights
For info. are based upon information
. only) received from GCC in June
- 2005,

The calculated foundation crack lengths are typically lower than the step 1 crack length. The only step
where the step 1 crack length is exceeded is for step 3A. The ciack length for this step can be controlled by
managing the forebay water elevation to not exceed 570.85 until sufficient concrete is placed in slot A to
reduee the crack length. Step 6 indicates that slot B can be dewaiered after 8 moderate amount of upstream

concrete is placed in slot A.

The proposed overall sequence is accepiable, Added detail is needed to evaluate the sequence of placing
conerete in slot C and to the sequence for work performed after step 5.

Stzbility Review of Submittal 0054A Const Seq rev 2

09091
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RE‘JI&.W‘ Comments

Project Wanepuwn Future Untl Fish Bypass Submitial: _0034A
Contract:  330-2023
To: Mr. Dana Jeske Frome Mr. M. Resce Vosluillen
 Grant County Public Utility District No. 2 : - Jacobs Civit Ine.
15655 Weanapum Vilage Lane SW GO0 108th Avenue NE
Baverly, WA 99321 Suiie 700
. : Bellevue, WA 28004
Dwyg. Ref: ' - Recolved:  February 6, 2006
Spec. Ret: _T-10 ‘ _ Returned: Febuary 15, 2006

Brief Dascﬂﬁﬁom of Sulimiital Recelved:
ltem 1: Cowcrete Removal Demolidon Plan.

Sketch Atieched: | None

Submital Review Commenis and Respensa:
We have reviewed the supplemental Information included In the referenced submittat end have the
"ollowing review comments. There are no marks on the submittal. :

Subwoidal 0064 Comments:

1. Review comment number 4 from submitial 0054 is satlsfaciarlly addressed.

2. The proposed overall construction seguence wes reviewed end & siability analysis
performed. See the attached summary raport for additionsl Informatlon. It was found
generally acceptable subjeci io the following conditions.

a. Slot B is filled with water io above elevation 570.090 and procedures and
eguipment, are In place o malntam hat water lavel.

b. Mpore deistled mformation (s needed to svaluats ntermediaie sieps as desciibed
in the attached summery repori.

c. The District is notified at leest a weeld in advance before those sieps where the
maxiraum forebay elevation must be managed as described in the aitached
summary repont .

We recommenci that the'submiﬁal be approved as nolsd.

Note to District; The stebility analysis recommends that the forebay water level be managed o
stay below elevation 570.85 for one step of this sequence. Pleass vedfy tist this is accepiable.
Note that this recommendation Is besed upon a conservetive maximum orack length and could be
further reifined to raise the allowed forebay level.

Attechment Summary Repoit: Stability Anafysls of Submittal 0054A Construction
Sequence

Diskribution: Project Files .

Submitizl 00844 Cominetiis Fe

2]
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“VWanapum Dem 140042002
Future Unit Fish Bypass

Facobs Civil Inc.

Febyuary 15, 2006

Suswasiy Reperi; _ .
Stability Analysis of Submiital 0054A Consivuction Sequence

1.9 Genersl

"The comment 2 response lays out & proposed overall constiuction sequence for construction in slots A and
C as follows: .

Place concrele in slot B to elevation 492.00.

Flood the remainder of Slot B with water,

Dewater and place all concrets in glot C.

Remove the Slot Cupstream bulkhead and set it in Slot A.

At an agreed upon rate with the District’s engineers, water and concrete will be removed from Slot
B concurvently with the placement of conorete in Slot A.

MUOWP

2.0 Assmmpilons

o The analysis methods and modeling assumptions sre the same a5 those used for the FERC stability
repost prepared as part of the project design.

¢  The construction sequence analyzed iz based upon the sequence proposed by General Construction

. Company (GCC). See Ssction 3.0.

¢ Dum monitoring found continvous movement of the fiviure unit when slot B was fully dewatered
and no concrete was placed. This movement, though small, exceeded historical trends, Based
upon this experience, the mexirum calculated crack ength was reduced to the length caloulated
whei slot B is dewziered and conesets is placed fo elevation 492. See Section 3.0 below,

Rt]

23]
[®]

onstrucifon Sequence Used for Analysis

The table below is based upon the GOC sequence with explanatory notes that fully explain the assumptions
used for the analysis. Work in bold is completed immediately prior to the step.

Step | Description Comments/Discussion
|| Number
i Caonerete placed i sloi B to elevation The water leve] in Sloi B is higher
491,08, than the 540 elevation proposed by the
Slots A and C are flonded to match forebay. | contractor in July of 2005
2 Flsod Slet B to &t lesst Elavatian 476, The water level in Slot B is higher
Slots A & C are flooded to match forebay. than the 540 elevation proposed by the
A contractor in July of 2005
3A Dewater Slot Forsbay water elevation at maximum
Slot B is flooded to EL 570, - | operating elevation, Elevation 571.5.
Slot A is flooded to mateh forebay,
IR Dewnter Slot & ' Fosebay water elevation et elevation
Slot B is flooded to EL 570, : that limits erack length to that
Slot A is flooded to match forehay. calculated for step 1.
4 Complete Slot C cencreaie,
Slot B is flooded to EL 570.
Slot A is flosded to match forshay,
5A | Dewster Blot A. Forebay water ¢levation af rmaximum
Siot B is flooded to BL. 570. operating elevation, Blevation 571.5,
Stability Review of Submittal 00544 Conet Seq Page 1 of 2
- Appendix i
Page 8 of9
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Wanapum Dam : ' 1JC042003

Future Unit Fish Bypass
Jacebs Civil Ine,
Pebruary 15, 2006
Step | Desoription Comments/Discussion
Number ’
6 Fince upstream concreie in sloi A ta EL Added non-mandatory siep to identify
487, a potential step that would allow slot B
Dewater Slot B to be dewatered, This is provided for
information only as other steps will be
considered and reviewed. .
46 Anclysis Resulfs -
The results of the analysis are summarized in the table below.
Step Description Crack | Comments/Discussion
Number Length .
. Feet
1 Conerele placed In slot B to 522 | Used as maximum crack length
elevation 492.00. for gvaluating results.
Slots A and C ate flooded to match
forebay,
2 Fleod Slot B {0 ot teast Blevetton 1.78
470,
Slots A & C are flooded to match
forebay.
3A Dewater Slot C . 682 | Exceeds step 1 crack length.
Slot B is flooded to EL 570.
Slot A is flooded 1o match forebay,
3B Dewater Slot © 524 | Forebay at Elevation 570.85.
Slot B is flooded to EL 570. Crack length approximately
Slot A is fleoded to mateh forebay, equal fo step 1 crack length,
4 Complete Slot C conerete. ]
Stot B is flooded to EL 570.
Slot A is flooded to match forebay.
5 Dewsater Sfet A 4.05
Slot B is flooded to EL 570.
6 Ploee vpsivestn canevels In slot & 4.63 | Piret 3 upstream lifis of slot A
(Mot to Eb 487, upsireamm concrete pleced and
Mandatory, | Dewater Slot B slot B dewatercd. Lift heights
For info, are based upon information
ouly} : received from GCC io June
= 2005,

The calculated foundation crack lengths are typically lower than the step 1 crack length. The only step
where the step ) crack length Is exceeded is for step 3A. The crack length for this step can be controlled by
managing the forebay water elevation to not exceed 570.85 until sufficient concrete is placed in slot A to
reduce the crack length, Step 6 indicates that siot B can be dewatered after a moderate amount of upstream
eoncrete {s placed in slot A.

The proposed overall sequence is acceptable. Added detail is needed to evaluate the sequence of placing
concrete in slot C and to the seauence for work performed after step 5.

Stability Review of Submittel 00544 Congt Seq . Page 3 of 2
Appendix Il
Page 8 of 9
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Mail Message (<A Messaging Architects™
From: George Thompeon
To s Voskuilen, Reece )
CC: Moore, David ; Jeske, Dana ;
Date Tuesday, February 21, 2006 11:43 AM
Recefved: - -

Subject:  Pwd: RFI#62 _

L RELIR

Reece,

are back to normal since we've added the concrete in Slot B. I've asked him fo take some readings
today or fornomrow before we dewater slot C and then some frequent readings while Slot Cis
" ‘dewatered. Dave said he would send you their most recent readings. :

Please review the aitached proposed sequence and analyze the stability for it.

George

09319 Page 1 of 4

e

This is the sequence we discussed yesterday. Dave said this moming that the settlement reedings P
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REQUEST FOR INFORMATION

e ——

GT006679

- GON'I‘RACT NUMBER: 330-2023

! ONTRACT TITLE: Wanapum Future Unit Fleh Bypass

PRIME CONTRACTOR

SPECIFICATION

INFORMATION REQUESTED:

Removal of the downstream bulkheads is a key componeni sssoviated with both the upstream (Unit 11) end in-water
i downstream (Bypass Foundation) concreie placement, 'The driving force is the concrete placement in the ‘A’ & °C* slots, "
pamely the upstream of *C* and the downstream of ‘A,

| GOC requests the following saqw:m for the concrete placement in Future Unit 1T $lots: A, B, and C be considered, This will
-} allow GCC to pursue the work in a more efficient snd expeditious manner. _

Dewater slot C,

TN A N

Place all upstream concrete in slot C, .
Transfer the upstroam bulkbead from slot C to slot A snd begid dewatering slot A, Place downstream concyete in slot C
concurently with the bulkheid move und dewatering in slot A . '

PMace downstream concrete in slot A.
At an agreed upon rate with the District’s engineers, water nnd concrete will be removed fiom slot B concurrently with

the placement of concrets in slot A

| s Placeupstream concrete in slot A,

| Step five (5) in the shove sequence differs from our earlier proposed sequence. In this propossl the entire slot C upstream and
mpmximately 75% cf‘ the downstream conerets will be placed prior o dewatering slot A,

Removal of the downxtream bulkheads can be accomplished upon completion of step six (6) above. This allows in-water work
an the bypass foundation to procesd at the downstream face of the future units at an earlier date. .

Concrete placed in slot B to the elevations shown in (Attachment 1).
Flood slot B io forebay elovation,

¥

Date RFI Submitied:
212112006

Signature:
Tanner Vetsch

I CONTRACTOR FRECOMMENDATION:

e
; Date Response Required By:

ROR RNt

"‘L‘C‘

iz

= Date Received:
}g'ro: Date Refumned:
1
Appendix JJ b
08320 Page 2 of 4 E(mmLL,szmg__nH

A



RMATION

"CONrRAcr NUMBER: 330-2023
ONTRACT TITLE: Wanapum Future

Unit Fleh Bypass

T SUBCOWIRACTOR /SUFPLIER

Appendix JJ
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Page | of |
GT007741
Mail Message & Messaging Architects™
From: \ Géorge Thompson |
To: ben. hugel@kiewit.com
Date Monday, February 27, 2006 1:57 PM
Recelved: -~
Subjfect: Fwd: RFI 062 Response - FUFB
AN
about:blank . 1/16/2009
Appendix KK-
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sroof" 77

Mail Me;sage : : ' " £ Messaging Architects™

From: "thnann-'!‘odd, Steve” <StcvnW:ttmann-Todd@gamhs com>
To : “Jeske, Dana ;
CC: Thompson, George ; Voskuilen, Marinus
Date Friday, February 24, 2006 2: 10 PM ’
Rocetved:
Subject: RFI 062 Response - FUFB
RF1 062 Response.doo

TEXT.htm
. Dana/George,

: Our resporise is attached. Please note thax some-of our recomendations
reqmre action by the District as detailed in the "Note to District"

P.lease contact me-with any quesuons/commcnts.
. . 1
Steve Wittmann-Todd, PE SE

Jacobs Civil Inc.

500 108th Avenue NE

Suite 700 ]
Bellevue, WA 98004 ,
425-452-8000

steve.wittmann-todd@jacobs.com :

<<RFI 062 Response.pd>> <<RFI 062 Response.doc>>

NOTICE - This communication may contain confidential and pnvaleged
information that is for the sole use of the intended recipient. Any viewing,
copying or distribution of, or reliance on this message by unintended
recipients is strictly prohibited. If you have received this message in

error, please notify us immediately by replying to the message and deleting
it from your computer.

abovt:blank : /152000 .
Appendix KK
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GT007478

* HNisacoBS = eerrremini

Project _Wanapum Future Unit Fish Bypsss _ RFINo. 062
' Contract: - _330-2023

To: Mr. Dana Jeske From: Mr. M. Reece Voskuilen
Grant County PUD__ Jacobs Civil Ing,
- "15655 Wanapum Village Lane SW *_600 108th Avenue NE, Suile 700
Beverly, WA 99321 Bellevue, WA 88004
Dwg. Ref: Recalved: _2/21/08
Spec. Ref: Refurned: _2/24/06

information Requesied:

The RFI question iz restated here for convenience:

Removal of the downstream bulkheads is & key component associated with both the upstream (Unit
11) and in-water downstream (Bypass Foundation) concrete placement. The driving force is the
concrefe placement in the ‘A’ & ‘C’ slots, nemely the upsiream of ‘C' and the downstream of ‘A’,

GCC requests the foliowing seguence for the concrefe placement In Future Unit 11 Slots: A, B, and C
be cansidered. This will afiow GCC to pursue the work In & more efficlent and expeditious manner.

Concrefe placed in sfof B fo the elevations shown in (Altachment 1).

Fiood siot B to forebay efevation.

Dewafer siot C.

Place all upstream concrele in slot C.

Transfer the upstream bulkhead from sfot C (o siot A and begin dawatering slof A. Place

downstream concrete In slot G concurrently with the bulkhead move and dewalerning in slot A.

Place downsfream concrets in siot A,

At an agreed upon rats with the District’s engineers, water and cancrete will be mmoved from
. slot B concurrently with the placement of concrete in slot A,

Piace upstream concrele in siol A.

@ NG D hwons

Step five (5) in the above sequence differs from our earlier proposed sequences. In this proposal the
entire slot C upstream and approximalely 75% of the downstream concrete will be placed prior to

dewalsring slot A.

Removal of the downstream bufkheads can be accomplished upor completion of step six {8} above.
This allows In-water work on the bypass foundation lo proceed st the downslmam face of the future
unlts at an earlier date. .

Sketch Attached: | Copy of RFI 62 (2 pages)

{ RF) 062 Response Page 1

‘ Appendix KK
20162 7 Page 3 of 10
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GT007479

RFI Response

Responss:

A stability analysis was performed for the proposed sequence to verify that dam stability

requirements are maintained for each stap. When a proposed step did not meet stablilty .
requirements, alternatives were investigated fo identify measures needed to improve the stability of
the future.unit. Based upon this analysis we found that the proposed overall sequence is acceplable
when measures are taken to control the erack length.in steps 4A and BA. See the attached stability |

analysls summary report for full details.
 Provide at least 1 week notice to thé District before implementing any step.

Added construction sequence Information Is needed to evaluate the stability of the future unit for
‘work performed after step 8. This can be submitted as a separate submittal or RFl. .

Note to District;
Please note the following:

{1) To maintain stability during step 4B requires that the forebay waler elevation must be less
than or equal to 571.00. This is the only praciical means o maintain stabiilty without severely
modifying the confraclor's procedure. Sincs It is a moderate amount below the normal
maximum operaling elevation, we recommend that it be Implemented by the District,

{2) Three alternatives were Investigated to maintain the required stabllity for step B. Two
altematives require limits on the forebay water elevation (88 and 8D), while the third
altemnative Is addressed by concrete alone (8C). .

1
Since altamatives 48, 8B and 8D require action by the District to maintain siability, the limitations on
forebay elevation nead to be reviewed and, if acceptable, incorporated Into the dam operating
procedures during those construclion sieps. if any aternatives are not acceptable to the District,
please notify us and we will rewrite the RFI response and summary report to omit those altematives.

Skelch Atlached: Summary Report: Stability Analysis of RFI 62 Construction Sequence,
February 24, 2008, 4 pages

Distribution:  Project Filas

RF} 062 R;asponse Page 2

. Appendix KK
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GTD07480

SUBJECT OF RFI:

DRAWINGS: DETAILS: SPECIFICATION
TNFORMATION REQUESTED:

Removal of the downstream bulkheads is a key component associated with both the upstresm (Unit 11) and in-water
dowastrenm (Bypass Foundation) congrels placement. The driving force is the concrete placement in the ‘A’ & 'C slots,
namely the upstream of ‘C’ and the downstream of *A’,

GCC requests the following sequence for the concrete plecement in Future Unit |1 Slots: A, B, and C be considered. This will
allow GCC to pursue the work in & more efficient and expeditious manner.

Concrete placed in slot B to the elevations shown in (Attschment l)

Flood slot B to forebay elevation,

Dewater slot C.

Place all upstream concrefe in slot C. :

Transfer the upstream bulkhead from slot C 10 slot A and begin dewatering slot A. Place downstream concrete in slot C
concurrently with the bulkhead move and dewatering in slot A.

Place downstresm concrete in slot A.
At an agreed upon rate with the District’s engineers, water and concrefe will l:c removed from slot B noncurrmlly with

the placement of concrete in slot A,
8. Place upstream concrete inslot A.

LRl i

TS

‘ Step five (3) in the above sequence differs from our earlier proposed sequence. In this proposal the entire slot C upstream and |
I spproximately 75% of the downstream concrete will be placed prior to dewatering slot A. ,

‘ | Removal of the downstream buliheads can be accomplished upon completion of step six (6) sbove. This allows in-water work
on the bypass foundation lo proceed at the downstream face of the future units st an exrlier dute.

Date Response Required By: | Date RF] Submitted: Signeture:
2/21/2006 Tanner Veisch

CONTRACTOR RECOMMENDATION:

e

Page 106F 1
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GT007482
Wanapum Dam
Future Unit Figh Bypass
Jacobs Civil Inc.
February 24, 2006
Analysis of fenc:
February 24, 2006
1.8 Genenl

RF1 62, se= atlached, proposes a vevision to the construction sequence within the future enit. The proposed
sequence, a8 described in the text of the RFI is s follows:

GOC reguests the following sequence for the concrete placement In Future Unlr 11 Slots: A, B, and ©
be considered. This will allow GCC to pursue the work in a more efficient and expeditious manney.

Concreie placed In slot B 1o the elevations shown in (Attachment 1),

Flood slor B to forebay elevation.

Dewater siot C,

Place all upstream concrete in slot C.

Transfer the upstream bullhead Jrom siot C fo slot A and begin dewatering slot A. Place
downstream concrete in slot C concurvently with the bulkhead move and dewatering in slot A.
Place downstream concrete in slot 4,

At an agreed upon rate with the District s engineers, water and concrete will be removed
Jfrom slot B concurrently with the placement of concrete in slot A. )
Place upstream concrels In slot A,

R NS AN

Step five (5) in the abave sequence differs from our eariler proposed sequence. In this proposal the
entire slot C upstream and approsimately 75% of the downstream concrele will be placed prior to
dewatering slot A.

Removal of the dovnsiream bulkheads can be accomplished upon completion of step six (6) above.
This allows in-water work on the bypass foundation to proceed at the downstream face of the fulure
units al an earlier daie.

A piability analysis was pecformed for the proposed sequence to verify thet dam stability requircments are
maintained at each step of the sequence. When a proposed step does pot meet stability requirements,
alternatives were investigated to identify steps needed to improve the stability of the future unit.

2.0 Assumptions

e The analysis methods and modeling assumptions are the same &s those used for the FERC stability
report prepared as part of the project design.

e  The construction sequence analyzed is based upon the sequence proposed by General Construction
Company (GCC). See Section 3.0.

e Dam monitoring found continuons movement of the future unit when slot B was fully dewatered
and no concrete was placed. Thiz movement, though small, exceeded historical trends. Based
upon this experience, the maximurs ealculated crack length was reduced to the length caleulated
when slot B iz dewatered and concrete is placed to slovation 487, See Section 3.0 below.

Stability Review of RFI 62 Const Seq Page 1 of 4

Appendix KK
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Wanapumn Dam

Future Unit Fish Bypass
Jacobs Civil Inc.
February 24, 2006

38 Construction Sequence Used for Anslyzls

GTO007483

The table below is based upan the GCC sequence with explanatory notes provided to explein the
assumplions used for the analysis (n greater detail. Note that step 1, dewateting of slot B, has already been
accomplished. 1t is included to document the oversi] sequence being evaluated. -

\

Step | Description of New Wark for Each Sicp Comments/Discussion
Number
] Dewater Slot B — Already Complete Already complete, included to
2 Slot B concreie complete to EL 487 Muderstely less concrete than
I . vioust td,
k] Flood Slot B to Match Forebay Sci_;t’ flooded to match forebay water’
level.

4A | Dewster Slot C Base Condition Evaluation: Evaluates
futore unit stability when the forebay
water level is at the maximum normal

condition.

4B | Dewater Slot C Alternative Evaluation to Improve

Limit Forebay water level to EL 571 Stability: Forebzy waler level is
’ lowered to imprave the stability of the
N future unit.
5 Slot € Upstream Concrete Complete
6A Dewater Slot A Minimum Concrete Evaluation:
Upstream Slot C Concrete Complete Evaluates future unit stability when
onty the upstream slot C concrele is
complete. .
6B Dewater Slot A Maxinuen Concrets Evaluation:
All Slot C Conerete Complete Evaluates future bnit stability when all
slot C concrete is complete.
7 Slot A Dovwnstream Conerete Complete _

SA | Dewster Slot B Base Condition Evaluation: Evaluates
future unit stability when thy forebay
wafet level is at the maximum normal

ing condition,

88 | Dewater Siot B Alternative Evslustion to froprove

Limit Forebay waler level to EL 570 Stability: Forebay water fevel is
lowered to improve the stability of the
future yuit,

SC | Dewater Slot B Altemative Evaluation to Improve

Slot A Upstream Concrete to EL 497 Stability: Upstrears concrete in slot A
is edded to improve the stability of the
future unit.

8D | Dewater Slot B Alternative Evalustion to Improve

Slot A Upstream Concrele to EL 477 Stability: Forebay water fevel is
Limit Forebay water level to EL 571. lowered and upstream concrete in slot
A iz added to improve the stability of
the future unit,
Stability Review of RFI 62 Const Seq Page 2 of 4
Appendix KK
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Wanspum Dam
Future Unit Fish Bypass
Jacobs Civil Inc.

February 24, 2006

40 Aualysis Results
The results of the enalysis arc summarized in the table below.

GT007484

Step | Description of New Work for Each Crack | Comments/Discussion
No. | Step Length
: Feet

| | Dewarer Slot B — Already Complete 8.6¢ | Asnoted above, this crack leagth was
judged oo long based upon field
experience. '

2 | Slot B concrete complete to EL 487 596 | Used as maximum crack length for
evaluating results. This iz 8 known stable
condition,

" 3 | Flood Slot B to Mateh Forebay 247
4A | Dewater Slot C ’ 7.27 | Base Condition Evalustion: Exoeeds step
: , 2 crack length, Not acceptable. See 4B for
f~ an secepiable alternative.
4B | Dewater Slnt C 596 | Altemative Evaluation (o Improve
Limit Porebay water Jevel to EL 571 Stability: Porebay water level limited to
about EL 571 o crack length
approximately matches the step 2 crack
length.
5 | Siot C Upstream Concrete Complete 0
6A | Dewater Slot A 3.62 | Evalyates stebility when the minimum
Upstream Slot C Concerete Complete amount of concrete is placed.
68 | Dewater Slot A 448 | Evaluates stability when the meaximum
Al Slat C Concrete Complete amount.of conerete is placed. The crack
N length is longer because this concrete is
near the downstream edge and thus tends
to roiate the future unit.
7 | Slot A Downstream Concrete 530 :
Complete _
8A | Dewater Slot B 893 | Base Condition Evalustion: Exceeds the
step 2 crack length as well as the step 1
crack length. Not acceptable. See 8B
| through 8D for accepleble slternatives.
8B | Dewnter SlotB 596 | Altemative Evaluation to Improve
Limit Forebay waler level to EL 570 Swability: Maximurm forebay level limited
to EL §70 to maintain & atability.
8C | Dewater SiotB . $.85 | Altemative Bvaluation to Improve
Siot A Upstream Concrete to EL 497 Stability: Minimum amount of Slot A
concrete needed o maintain adequate
stebility with pormal limits on the forebay
water Jevel,
8D | Dewater Slot B 612 | Altemative Evaluation to [Improve
Slot A Upstream Concrete to EL 477 Stability: Minimum amount of Slot A
Limit Forebay water leve] to EL 571. concrete needed to maintain adequate
stability when the maxinnum forehay water
leve] iz limited to EL 571. The crack
length exceeds the step 2 crack length by
3%6. This is ju table.
Stability Review of RFI 62 Const Seq Page 3 of 4
20168
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Wanspum Dam

Future Unit Fish Bypass

Jacobs Civil Inc. .

February 24, 2006 N

Except for steps 4A snd 8A, the caleulated foundation crack lengths are less than the step 2 length and thus
are acceplable. For step 4A the excessive crack length is effectively controlled by limiting the forehsy
water level (o maximum elevetion of §71. Forstep 8A the excessive crack length can be controlied by
limiting the forebay water level, pdding upstream alot A concrele or by adding concrets and limiting the
forcbay water level. Steps 8B, 8C and 8D are potential non-mandatory altemnuves Other alternative may
be proposed for review.

The results for step 6 found that slot A can be ﬂooded at any time after the upstream concrete in slot C is
complete (See step 6A). The downsircam slot C concrete can be completed after slot A is dowatered.

The proposed overall scquence is acoeptable when measures are taken 10 control the crack length in steps

4A and BA. Added construclion sequence information is needed to evaluate the stability of the future unit
for work performed after step 8. This can be submilted as & sepamste submmittal or RFL

Stability Review of RFI 62 Const Beq . Pagedofd
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3KF010886

Public Utility District No. 2 of Grant County
Priest Raplds Project/ Fish Bypass System
Conftract 430-1287 / Jacobs Job. No. W3-X444-00

March 17, 2008

Memorandum for the Record DRAFT #1 e

To: Dana Jeske, Grant PUD
George Thompson, Grant PUD
From: M. Reece Voskuilen, Jacobs -

Subject: Wanapum Future Unjt Fish Bypass — Contract 330—2023
Claims Document Review .

1.0-  APPROACH

An Adobe Acrobat PDF file of the GCC Claim Document, dated March 11, 2008 was

received on March 13, 2008. We have reviewed. portions of the document and prepared
. comments.on if in. support of on going meetings between the District and GCC. The
. primary focus of this memo Is on-the "One Slot/Two Slot” issue raised by the Coniraetor.

. To facilitate the review and tranépositicn of our review comments inté other compiled-
-documents, we have prepared our comments’in tabular form with @ page number and .
comment number reference. Copies of the referenced pages are included with the

comment numbers written on the pageto Identify the text sectlon belng discussed.

2.0  REVIEW COMMENTS

Page Comment | - ' Comment
NO.' N . i
1 , 11 I GCC contends that its construction plan was developed in
. reliance upon “PUD representations”. Instructions 1o

Bidders, Item 3, of the Contract documents clearly prohibits

‘this.” .Even if such representations were made, a point
which we strongly dispute, they would not be binding upon
the District.

2 2-1 GCC again contends that it developed a plan based upon
' “representations relied upon during bid preparation”. As |
noted previously, such action is contrary to Instructions to
Bidders, Item 3. The representations that are claimed by
GCC later in the document are also cleariy and logically
shown to be faise. .

Page 10f9 : GCP-M-0014
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| 3KF010890.
Memorandum for the Record

Page Comment - : Comment
No. . o _
4 4-4 As discussed in the previous comment, the sequence was

incremental, with GCC proposing a sequence, the District
analyzing it and. providing. either review' comments or
alternate suggestions, until a mutually agreeable sequence
was developed. The primary factor in review of these
varous construction sequences was that dam stability not
be compromlsed

The’ Pontracfar also characferizes this as an “agreement’,
implying a firm and unchangeable process. This would be
an incorrect reading of the document. The document was
more of an acceptance in principal of the work to be |
_ | performed and slill required a formal submittal by the
- Contractor for review and approval. It was further clarified
that “These results, as previously discussed, are
preliminary and will likely change when a detauled sequence
and schedule is submitted.” .

4 4.5 ’ During the prosecution of the work, the existing. Future Unit |
11 monolith began to show increased rotation about the |
base.. it was speculated at the time that perhaps the |-
assumed contribution of the upstream anchors was not as |
effective as originally assumed. . For safety reasons, the |
construction sequence was reviewed and mitigation steps
were implemented to improve stability. Although these
changed the plan somewhat, they were not a complete |
reversal to a consecutive basis construction.

4 : " 4-6 The original contract requirements for construction
sequence were not altered. The District permitted an
alternate sequence’ as long as the project safety was not
impacted. The modifications necessitated by the future unit
| 11 rotation in January of 2006 mérely moved the work
. | requirements closer to those originally (and still) included In
the contract and also visibly demonstrated why those
provisions were included in the first place. The implied.
‘change” in work sequence was merely a reaffirmation of
the sequence required.

4 4-7 .| ltis our opinion that the Contractor is.not entitled to either
cost or schedule for this item. At the beginning of the job, |
the Contractor agreed to the provisions of the.contract: The
fact that improvements to the schedule related.to work
sequence within the future unit section did not follow either
the Contractors original narrative description or the modified
versions of the work sequence developed later is not a
basis for a claim. The Contractor was bound to follow the -
prescribed sequence and agreed that it could do so.
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. 7 07-202150 ,

3 KABA K. ' N
FILED®

4
5 JUL 09 2009
7
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
9 N IN AND FOR THE COUNTY OF GRANT
10 GENERAL CONSTRUCTION ;
COMPANY, a Delaware corporation, )
11"
Plaintiff, ; No. 08-2-01339-8
12 ‘
‘ V. DECLARATION OF DAVID F. BISHOP
13 IN OPPOSITION TO DEFENDANT
PUBLIC UTILITY DISTRICT NO. 2 - PUBLIC UTILITY DISTRICT NO. 2 OF
14 OF GRANT COUNTY, WASHINGTON, GRANT COUNTY'S MOTION FOR
a Washington municipal corporation, PARTIAL SUMMARY JUDGMENT
16
Defendant,

ié
PUBLIC UTILITY DISTRICT NO. 2
17 OF GRANT COUNTY, a Washington

municipat corporation,

18
Third-Party Plaintiff,
19
V.
20
GENERAL CONSTRUCTION
21 COMPANY, a Delaware corporation,
and TRAVELERS CASUALTY &
22 SURETY COMPANY, BOND NUMBER
418103871237BCM,
23
Third-Party Defendants.
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24

25

26

DECLARATION OF DAVID F. BISHOP IN OPPOSITION TO PUD'S MOTION STEWART SOKOL & GRAY Lic

FOR PARTIAL SUMMARY JUDGMENT- 1 ATTORNEYS ATLAW
. 2500 BV FRLST AVENUE, BLTTE X0
, DREGON §7201 S547
(593) 20690
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

2
Fourth-Parly Plaintiff,

et et s

3
V.

4
GLOBAL DIVING & SALVAGE, INC.,

& a Washington corporation, ;
] Fourth-Party Defendant. ;
, | )
8 {, DAVID F. BISHOP, declare under penalty of perjury the following in support of

8 General Construction Company's Opposition to the Motion for Partial Summary
10 Judgment filed by Defendant !—"ublic Utllity District No. 2 of Grant County, Washington
11 (‘PUD": ‘
12 1. At all times material from June, 2006 through November 28, 2005, | was
13 the Project Manager for Gen;ml Construbtion Company ("GCC") with respect to the
14 Wanapum Future Unit Fish Bypass, Contract 330-2023 ("Project”), and have personal
15 knowledge of the matters set forth herein. At all times during my involvement with the
16 Project, Mr. Dana Jeske served as the principal on-site representative for the PUD with
17 respect to the Project.
18 2. GCC commenced mobilizing to the Project site in July, 2005, In August of
19 2005, Mr. Jeske indicated that issues that arose during the Project would be dealt with
20 in the course of project meetings and related discussions. These issues would
21 ultimately be resolved by agreements between him and |. This ongolng collection of
22 issues was referred to as the "Ledger” or PCO Log, a sample of which is attaehed as
23 Exhibit D. By early September, 2005, GCC began to discover potential contract
24 changes with respect to the Project plans and specifications upon which GCC based its
25 bid. One such issue concemed rock excavation. GCC's proposal, as accepted by PUD
28 and Incorporated into the contract specifications, specifically excluded rock excavation.

DECLARATION OF DAVID F. BISHOP IN OPPOSITION TO PUD'S MOTION STEWART SOKOL & GRAY uc
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1 However, early in the Project, PUD took the position that GCC would be required to
2 perform rock excavation.
3 3. Immedlately upon being informed of PUD's position regarding rock
4 excavation in early September, 2005 — less than two months after starting to mobilize 1o
5 the Project site — I, on behalf of GCC, issued a letter to Mr. Jeske of the PUD to notify
6 PUD that rock excavation would require additional compensation to GCC. A true and
7 correct copy of my September 7, 2005 letter concerning rock excavation s attached
8 hereto as Exhibit A. In a series of meetings that promptly followed the submission of
¢ Exhlibit A, Mr, Jeske demanded, without any equivocation whatsoever, that | withdraw
10 the letter and/or statement that GCC had excluded rock excavation from its contract.
11 Mr. Jeske stated that he did not want to recelive any claim documentatior: on the
12 Project, but rather that GCC should Instead focus on performing the work. Mr. Jeske
12 stated that he had the authority to remove me from the Project site far disagreeing with
14 his statements. | considered Mr. Jeske's notification to be a personal threat and
15 atfempt to get GCC to address any future issues that arose during the Project in the
16 manner directed by Mr. Jeske. Later in 2005, Mr. Jeske did order my removal from the
17 Project. |
18 4. I maintained contemporaneous notes of the meetings referenced above.
19 Aftached as Exhibit B is a copy of my meeting notes of September 8, 2005 with Mr.
20 Jeske conceming the rock excavation claim. Those notes state, in relevant part:

21 8:00 am “Gave Dana letter on rock excavation Sept. 8

22 Dana stated that min 2’ rock excavation is included In our price.

23 ®ww

24 Dana asked me to take letter back.

25 During course of 10:00 am meeting:

26 Dana contradicted himself. Many times he stated that Rock

DECLARATION OF DAVID F. BISHOP IN OPPOSITION TO PUD'S MOTION STEWART SOKOL & GRAY uc
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1 excavation, as per plans and spacs were a part of our bid. There

2 would be no additional compensation for rock excavation.

38 Repeatedly referred to G-16. Also statad only once that he would pay
4 for rock excavation. |

5 Dana refuted our position that we had qualified our bid.

6 Dana stated that our submittal for rock excavation and the letter

7 were tied together. He would not approve the submittal uniess we

8 took the lefter back.

9 Attached as Exhibit C is a copy of my meeting notes of September 9, 2005 with Mr.

10 Jeske conceming the rock excavation claim. Those notes state, in relevant part:

11 9:00 am “Met Dana / Scott / Chris Aker.

12 | Declde to soften the letter #35. Remove any statement that we have
13 excluded rock excavation.

14 2:30 pm Later Dana alone.

15 wew
16 Dana agrees to pay for 2' rock excavation & if we have to chase

17 fissures

18 Dana annoyed by GCC (my) attempt to state our position

18 Dana referenced that he has the authority to have me removed from
20 the project. Attempt at a threat,

21 5.  Consistent with Mr. Jeske's unequivocal directives concemning the PUD-

22 required way for GCC to approach contract changes and Issues on the Project, such
23 contract changes and issues were discussed informally with the PUD at Project

24 meetings and discussions to establish merit of Potential Change Orders. In addition to
25 establishing merit, these included cost discussions of the rough order of magnitude of
26 these changes. Per the unequivocal statements of Mr. Jeske, on behalf of the PUD,
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1 minutes and by direct conversation between project management for GCC and Dana

2 Jeske, documented in the Minutes and the contemporaneous diaries of GCC personnel
3 and Mr. Jeske. Departure from that process was strongly and unequivocaily

4 discouraged by Mr. Jeske from the outset of the Project in 2005, as referenced above.

5

6 | declare under penalty of perjury under the laws of the Slate of Washington that
7 the foregoing is true and comect,
8 EXECUTED on this 1st day of July, 2008 in Poulsbo, Washington.

0 .
10 ‘_K!QQAZL E .
Davic . Bishop

11
12
" M WwooGs\segmain| 345613458 02A\PLEADIO03082 68 WPD
14
18
16
i7
18
18
20
21
22
23
24
25

26
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1 CERTIFICATE OF SERVICE

2 | hereby certify that | served the foregoing DECLARATION OF DAVID BISHOP
IN OPPOSITION TO PUD'S MOTION FOR PARTIAL SUMMARY JUDGMENT on:
3 ; ,
David E. Sonn :
4 Jeffers, Danl:;s‘gn. Sonn & Ayiward, P.S.
at
5 mr Kimm Road
PO Box 1688
6 Wenatchee, Washington 86807-1688
:  Attorneys for Defendant and Third-Party Plaintiff
7 Public Utility District No. 2 of Grant County
8 Pamela M. Andrews
Johnson Andrews & Skinner, P.S.
8 Attorneys at Law
200 West Thomas Street, Suite 500
10 Seattle, Washington 981194286
: Attomeys for Fourth-Party Defendant
11 Global Diving & Salvage, Inc.

12 by the following indicated method or methods:

13 ¥ by malling a full, true and correct copy thereof in a sealed, first-class postage-
prepaid envelope, addressed to the attorney as shown above, the last-known

14 office address of the atiomey, and deposited with the United States Postal
Service at Portland, Oregon on the date set forth below.

15 :
by causing a full, true and correct copy thereof to be hand-delivered to the

16 attomey at the attomey's last-known office address listed above on the date set
forth below. ~
17
— by sending a full, true and comect copy thereof via overnight courler in a
18 sealed, prepaid envelope, addressed fo the attomey as shown above, the last-

known office address of the attorney, on the date set forth below.

18
DATED this ‘B'ﬁ day of July, 2009.

20

21

22 ‘ r Geperal Construction
23
24

25

26
CERTIFICATE OF SERVICE STEWART SOROL & GRAY uc
ATTORNEYE AT LAW
T (R 0
ety
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GENERAL CONSTRUCTION COMPANY
18472 POWDER HiLL PLACE » POULSBO, WA 88370
[360) 778-3200 « FAX. (380] 7783132

WWW GENERAL CONSTRUCTIONCO COM
Sept. 7, 2005 :
| - s
Serial Letter - 0035 . "I" / / (ﬂ e
{ 1
Grant County PUD #2 é e { p ] /f 2
15655 Wanapum Village Lane SW 0‘ 7 f o '
Beverly, WA 99321 c“" F ,
¢ Jj,ﬂ’

( “ ’db

Attention: Dana Jeske, P.E. a (,6 ,.""
”.//
Subject: Wanapum Fish Bypass ({
Contract 330-2023

Response to Submittal # 20 - comment # 1

This letter will serve as response to your cotrespondcnce WFUFB-0018. Specifically this
letter addresses comment No. | and references the rcqmrement for minimum two feet of

vock excavation.

General Construction understands that the contract documents indicate that minimum two
feet of rock is to be excavated. However at the time our bid was submitted we qualified

our bid with the Narrative Report for Bid Schedule.

The Narrative Report for Bid Schedule that General Construction submitted with our bid,
states in section 1.4, that the foundation “will be prepared using a clam shell dredge to
remove the sand and rock overburden, and air lift to clean the rock surface of gravel,
sand and silt the clam shell has left behind”. We at no time describe rock excavation as

part or our work sequence.

Sections SR-14 (A) and Instructions to the bidders permitted us to state our work
methods, assumptions in performing the work and variations from the plans and
specifications. General Construction excluded all rock excavation over and beyond

cleaning the rock,

As permitted by section T-12, 3.02 (A) we have proposed variations from the rock
elevations and grades shown. These variations as stated in the Narrative Report indicate
that our precast foundation boxes will be set on existing clean rock.

Our position is that our qualified bid was accepted and hence our means and methods
were accepted. If any rock excavation is required General Construction would perform

Lo T GCC 0029952
Appendix MM EXHIBIT A ’
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this work on a change order basis. Rock excavation is outside of the scope of work that
was included in our qualified bid.

Any requirement for rock excavation will extend our project schedule for many months.
It may not be possible to complete the rock excavation that you request during the first in
water work period. This requirement could delay the project forcing it into another
construction vear,

Attached is our submittal # 20A which includes a plan for any rock excavation that you
requested. This plan is subject to change as we determine what the actual rock excavation

requirements will be.
General Construction is still planning to begin clam shell dredging on Sept.i5.

Feel free to contact me if you have any questions.

Sincerely,

e Bl

Dave Bishop
Project Manager

Appendix MM i:)(]{IBIT A .
Page 8 of 16 13910  Page2of2 B
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. | T
N W'M Y,

2 KARA K. KNUTSON
. FILED
] JUL 09 2009
KIMBERLY A.
5 Grant CburuyA(‘SLE..k"
8
7
8 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
8 IN AND FOR THE COUNTY OF GRANT
10 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,
11 )
, Plaintiff, No. 08-2-01338-8
12 ’
V. DECLARATION OF SCOTT HANSON
13 IN OPPOSITION TO DEFENDANT
PUBLIC UTILITY DISTRICT NO. 2 PUBLIC UTILITY DISTRICT NO. 2 OF
14 OF GRANT COUNTY, WASHINGTON, GRANT COUNTY’S MOTION FOR
a Washington municipal corporation, PARTIAL SUMMARY JUDGMENT
5 Defendant RELATIVE TO NACE PAINTING
endant,

INSPECTOR CLAIM
16 ,
PUBLIC UTILITY DISTRICT NO. 2
17 OF GRANT COUNTY, a Washington
municipal corporation,

18
Third-Party Plaintiff,
18
V.

20 ,
GENERAL CONSTRUCTION -

21 COMPANY, a Delaware corporation,
and TRAVELERS CASUALTY &

22 SURETY COMPANY, BOND NUMBER
418103871237BCM,

Third-Party Defendants.

23

et Wt e Vg St et et eat? Mo St gt e it Mo e g S St s

24

25
28
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1 GENERAL CONSTRUCTION
COMPANY, a Delaware corporation,

2
Fourth-Party Plaintiff,
3
¥.

4
GLOBAL DIVING & SALVAGE, INC.,

5 a Washington corporation,

6 Fourth-Party Defendant.

7

8 I, SCOTT HANSON, declare under penalty of perjury the following in support of

8 the timely filed NACE Paint Inspection Claim, which is the subject of a Motion for Partial
10 Summary Judgment filed by Defendant Public Utility District No. 2 of Grant County,
11 Washington ("PUD"):
12 1. At all times material, | was Project Sponsor for General Construction
13 Company ("GCC") with respect to the Wanapum Future Unit Fish Bypass,
14 Contract 330-2023 (*Project”), and have personal knowledge of the matters set forth
15 herein.
16 2.  The genesis of the NACE Paint Inspection Claim is that, in connection
17 with the Project, GCC subcontracted the detalling, fabrication, painting and delivery of
16 Flow Fairings Modules 1-4 for the Project to Selway Corporation (“Selway”).

19 3. In connection with the Selway work, the Contract Specification required
20 that a certified NACE CIP Level 2 inspector be on-site during coating operations.
21 4, PUD changed the Specifications by adding the requirement the NACE

22 inspecior be an independent third party rather than an employee of the fabricator.
23 Selway had included the inspection cost in its quotation to GCC. This changed

24 requirement prospectively added additional expense and “impact as the independent
25 inspector costs were well in excess of the amount budgeted by Selway, for use of a
26 Selway employee.
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1 5.  The matter associated with an independent third-party inspector was af
. 2 Issue in late 20086 at a time when Selway made a demand that GCC assume
3 responsibility for the additional cost. GCC declined to do 80 and continued to negotiate
4 the issue of whether PUD’s Specification required a third-party inspector or one
6 employed by the fabricator with PUD.
8 6.  During the course of these discussions and prior to any time when there
7 was an occurmence giving rise to the claim, PUD lssued a 10-day cure notice to GCC
8 suggesting that it was going to terminate for default GCC from compieting the contract,
] 7. In response to the improvident default termination notice, | sent a letter to
10 PUD dated January 8, 2007, (Exhibit A). That letter outiined the negotiations
11 associated with Change Order Nos. 2 and 3 which related to the new final design
12 issued by PUD for the permanent stoplogs required for the Project es well as other
13 claims assoclated with the fabrication and Instaliation of a hoisting device to set and
14 remove the permanent stoplogs in Slot B.
16 8. These were significant claims which Involved several million dollars as
16 well as an extension of time of more than 350 calendar days. During the period 2005
47 and 2006 these obvious design changes had been discussed informally with the PUD
18 and meelings had been held to negotiate the Change Orders and to monetize the
18 amount of the Change Orders as well as the extension in contract time. Notices with
20 respect to these matters were dealt with by the weekly meeting minutes and by direct
21 conversation between project management for GCC and Dana Jeske, the principal on-
22 slte representative for PUD. There were no formalized notices of clalm or notices of
23 entitlement fo additional time, as that process was strongly and unequivocally
24 discouraged by Mr. Jeske from the outset of the Profect in 2005. Indeed, at one
25 junction early in the Project, Mr. Jeske demanded that GCC's Project Manager, David
26 Bishop, withdraw a notice letter or Mr. Jeske would consider demanding that GCC
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1 replace him. Mr. Bishop considered that nofification to be a threat. Indeed, later

2 Mr. Jeske suggested Mr. Bishop be removed from the Project,

3 9, Following receipt of my January 8, 2007 letter, counsel for PUD, Mr. Ray
" 4 Folanini and counsel for GCC, Mr. John Spencer Stewart and Mr, David D. Beaudoin,

5 Assoclate General Counsel for GCC, arranged a series of meetings that were held in

6 Beverly, Washington and in Portiand, Oregon for the purpose of accomplishing the

7 negotiation and execution of Change Order Nos. 2 and 3, implementation of a new

8 schedule for completion of all work, and resolution of outstanding claims at that time.

] 10.  In connection with those meetings, | attended as Project Sponsor. The
10 President of GCC, Mr. Ronald H. Morford, also attended.
11 11.  OnFebruary 1, 2007, GCC and PUD had a meeting at the office of

12 Stewart Sokol & Gray which was attended by Tim Culbertson, General Manager, and
13 Joe Lukas, Associate General Manager of PUD, as well as Ronald H. Morford,

14 President of GCC, Steve Hansen, Executive Vice President of Kiewit, and John

16 Spencer Stewart and David D. Beaudoin, as counse! for GCC. Mr. Folanini was not in
16 attendance and attended by telephone part of the time, but provided permission and
17 ‘consent for Attorneys Stewart and Beaudoin to attend the meeting. At that time |

18 prepared and submitted a list of adjustments to Change Order No. 3, which was dated
1¢ February 1, 2007, a copy of which Is aftached as Exhibit B. Also attached as Exhibit C
20 is another copy of that list, which is the actual personal copy of Mr. Stewart and has

21 Mr. Stewart's handwriting. Exhibit D s Mr. Joe Lukas' copy. Included in the matters to
22 be resolved, both by extras and credits in favor of PUD or in favor of GCC was the

23 NACE paint inspector at Selway matter. At that time that matter was not a claim, as it
24 had not been paid by anyone and it was still in the process of negotiation among

26 Selway, GCC and PUD. At that time we understood that the matter had a potential

26 monetary value of $80,000, as noted. Exhibit B was given to PUD, and it was one of
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1 the working papers that was utilized in connection with the ultimate preparation,
2 negotiation and execution of Exhibit B to the Release and Settiement Agreement, which
3 was ultimately executed on February 8, 2007.
4 12. At the time of the presentation of Exhibit B, | had direct discussions with
5 Mr. Culbertson and Mr. Lukas, and Mr. Morford did as well with respect to the
8 background assoclated with the claim. No moneys had been paid in connection with
7 the NACE inspection matter yet, and the parties were still attempting to negotiate that
8 matter as well as & number of other matters in connection with the utﬁmh negotiation
8 of Change Order Nos. 2 and 3.
10 13. Atthe time of preparation of Exhibit B, | made a specific presentation to
11 Messrs. Culbertson and Lukas with respect to GCC's interpretation of the Specification;
12 namely, that a NACE paint inspector could be an employee of the fabricator and did not
13 need to be independently employed, and aiso provided other information associated
14 with the matter. After listening to our presentation, Mr. Culbertson said to, “take off list”
15 the NACE paint inspector at Selway claim, expressly indicating that that would need to
16 be presented as a claim in the future at the completion of the work.
17 14. At the time of those discussions, our counsel ﬁad prepared a form of
18 Release and Settlement Agreement and had circulated it to all parties at the meeting. it
19 was the subject of discussion at that time.
20 16. When it became clear on February 1 and also on February 2, 2007 that
21 PUD believed its Specification required an independently employed paint inspector, |
22 witnessed our attorney handwrite in the exception column the exception for the NACE
23 paint inspector at Selway claim. (Exhibit E).
24 16.  Atthe end of the day on February 1, 2007, that Release and Settliement
25 Agreement was retyped with the exception for the NACE painting inspection claim
26 included. (Exhibit F).
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1 17.  On February 2, 2007, and after Mr. Ray Folanini prepared some changes
2 with respect to the Release and Settiement Agreement, our counsel, Mr. Stewart,

3 comresponded with Mr. Ray A. Folanini conceming the Settlsment Agreement

4 requesting final versions of Chﬁnge Order Nos. 2 and 3 for approval. (Exhibit G).

5 18.  In response, Mr. Ray Folanini indicated that he was waiting to hear from
¢ the PUD with respect to the approval of the revieed documents. (Exhibit H).
7 18.  In connection with the meeting in Portiand, Oregon on February 2, 2007,

8 Mr. Culbertson requested that the revised Seftiement Agreement be forwarded fo him
§ at the Embassy Sultes in Portland, where he and Mr. Lukas would review the
10 documents. (Exhibit 1).
M 20. Theagreements were not executed st that time, and the parties again met
12 during the week of Monday, February 5, 2007. On February 6, Ray Folanini (PUD)
13 counsel, comesponded with GCC counsel, John Stewart, designating his associate,
14 Michael Smith, to determine what changes were made in order that the matter could be
15 timely resolved. (Exhibit J).
16 21. At the same time, on Tuesday, February 8, 2007, Mr. Ron Morford,
17 President of GCC, con'espondad with Mr. Joe Lukas, Mr. Culberison's associate,
18 indicating that Change Order No. 3 required some work based upon the list of items to
10 be paid and the list of items to be reserved as claims. In paragraph 1 of Mr. Morford’s
20 e-mail, he stated:

21 1. The $69,000 amount we agreed to for the added list of
items last Thursday needs to be added to the Change Order
22 amount and the new contract total also needs to be
increased by the same $69,000. Along with this amount we
28 need to have an Appendix added which shows the list of
tems that comprise this $69,000 amount (the Thursday list
24 less the NACE Paint Inspection Issus, less the Concrete
Finish Issue).
25
Based on a conversation this morning with our Scott Hanson
26 we understand that the Revigsion 15 drawings (which we still
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1 have not seen, but are told we will get this pm) will contain
revised notes about the changed concrete finish lssue. We

2 efther need to have the appropriate drawing revisions on the
Drawing List deleted, or atematively add a reservation of
3 rights sentence for this Issue to the Settiement Agreement.
4 (Exhibit K).
] 22. On February 6, 2007, the final draft of the Settiement Agreement along

6 with the February 2 revised project schedule along with the February 2 claim
7 adjustments was forwarded for final review to Messrs. Folaninl and Smith. At the same
8 time, GCC's counsel, Mr. Stewari, corresponded with Mr. Folanini that he had not seen
¢ an executed copy of the Release and Settlement Agreement and requested that

10 Mr. Foianini call. (Exhibit L).

11 23.  Thereafter, on February 6, 2007 at 2:29 p.m. Mr. Michael Smith

12 (Mr. Foianini's associate) enclosed a copy of the confined Release and Settlement

13 Agreement which excepted the NACE paint inspector at Selway claim, among others,

14 and included as Exhibit A, the new project schedule, and as Exhibit B, the additional

15 claims to be paid with the payments of Change Order Nos. 2 and 3. (Exhibit M).

16 24,  On February 6, 2007 at 5:40 p.m. Mr. Smith faxed another copy of the
17 Release and Settliement Agreement. (Exhibit N).
18 25. On February 8, 2007 Mr. Ronald H. Morford, President of GCC, and

19 Mr. Tim Culbertson, General Manager of PUD, executed the Release and Settiement
20 Agreement excepting the performance and completion of Slots B and C on a concurrent
21 basis, the NACE paint inspector at Selway claim, the revised and changed concrete

22 finish revised drawings contained in Revision 15, and all contract drawing revisions

23 issued subsequent to Revision 15, and all contract drawing revisions issued

24 subsequent to Revision 15. (Exhibit O). Each of the excepted claims was expressly

25 understood to be carried forward and resolved when the Project was completed or at

26

DECLARATION OF SCOTT HANSON IN OPPOSITION TO PUD'S MOTION STEWART SOKOL & GRAY uc

. JOR PARTIAL SUMMARY JUDGMENT RELATIVE TO NACE CLAM - 7 ATTORNEYS AT LAW
i) RS
Page 7 of 53 ik gon s 3

unoav-ommn. 1 13775



1 some eariier time by the senior executives who agreed that they would meet on a

2 periodic basis through untll the end of the Project.

3 26. Thus, GCC fully complied with any purported notice requirement with

4 respect to the NACE paint inspector at Selway claim with its re-fendered claim notice on

5 February 1, 2007 (Exhibit B), as well as its discussions, as well as the express

6 exception of that claim in writing signed by both GCC and PUD on February 8, 2007.

7 27. Thereafter, on May 8, 2007, well after GCC's written claim notice to PUD,
8 GCC resolved the NACE paint inspector at Selway claim with Selway Corporation for

o the sum of $67,000. In connection with the ssttlement, Selway assigned and set over
10 unto GCC all of its right, title and interest in and to the inspaction claim to GCC's pursuit
11 against PUD. (Exhibit P). |
12 28.  In connection with the execution of Change Order Nos. 2 and 3, PUD's
13 payment of the various claims which are itemized on Exhibit B to Exhibit O, which is the
14 Settiement and Release Agreement, PUD never ever raised an issue of the timeliness
15 of the notice of the claims associated with those matters. Indeed, PUD was very well
16 aware of the process that had been ongoing on the project site conceming the
17 discussion, negotiation and resolution of claims by the on-site individuals. (See
18 paragraph B, supra.) .
19 29.  In connection with the NACE paint inspector at Selway claim, GCC had
20 direct discussions with Messrs. Culbertson and Lukas, expressly reserving that claim,
21 discussing the claim and memorializing that reservation in the Seftlement Agreement
22 three months prior to the claim being ultimately resolved, all in a fashion consistent with
23 the contract requirements conceming claim notice.
24 30. Prior to February 1, 2007, when PUD Iindicated to me and to Mr. Morford
26 that it would not pay the NACE paint inspector claim at Selway, we had no basis for
26 making claim as we had not paid Selway. When PUD made clear on February 1 that it
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1 would not pay the NACE painl inspector claim, we reiterated the written claim
2 (Exhbit B) and reaffirmed.that claim by the reservation set forth in the Settlement
3 Agreement, all of which was at least three months prior to our paying the claim.

4 | declare under penalty of perjury under the laws of the State of Washington that
5 the foregoing is true and comect. |
6 EXECUTED on this __(s _ day of July, 2009 in , Washington.
, |
8
]

10 , ,

i1 ~

12

13

14 ’

15

16

1w

18

1B

20

21

22

23

24

25
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1 CERTIFICATE OF SERVICE

| hereby certify that | served the fo DECLARATION OF SCOTT HANSON
IN OPPOSITION TO PUD’S MOTION FOR TIAL SUMMARY JUDGMENT
RELATIVE TO NACE CLAIM on:

- David E. Sonn
Jeffers, D:l:l&lc:'n, Sonn & Ayiward, P.S.

m Kimm Road

PO Box 1688 ’

Wenatchee, Washin 88807-1688
Attorneys for ndant and Third-Party Plaintiff
Public Utility District No. 2 of Grant County

Pamela M. Andrews
2 Johnson Andrews & Skinner, P.S.
Attorneys at Law
10 200 West Thomas Street, Suite 500
- Seattie, Washington 88116-4206
1 Attorneys for Fourth-Party Defendant
Global Diving & Salvage, Inc. :
12

by the following indicated method or methods:
13
4 by mailing a full, true and correct copy thereof in a sealed, first-class postage-

2
3
4
5
6
7
8

14 prepaid envelope, addressed to the attorney as shown above, the last-known
office address of the attomney, and deposited with the United States Postal
15 Service at Portland, Oregon on the date set forth below.

16 by causing a full, true and correct copy thereof to be hand-delivered to the
attorney at the attomay‘e last-known office address listed above on the date set

17 forth below.
18 by sending a full, true and correct copy thereof via overnight courier in a
sealed, prepaid envalope addre to the attorney as shown above, the last-
19 known office address of the attorney, on the date set forth below.

20 DATED this 8 day of July, 2008.

21

ey

2
23
24
25
26
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GENERAL CONSTRUCTION COMPANY

19472 POWDER HILL PLACE » POULSBO, WA 88370
[380) 7788200 « FAX:[380) 779-3132
WAWW GENERAL CONSTRUCTIONCO COM

January 8, 2007
Serial Letter 0291

Dana Jeske, PE

Grant County PUD #2

15655 Wanapum Village Lane SW
Beverly, WA 99321

Subject: Wenapum Fish Bypass
Contract 330-2023
Notice received from PUD on Default

Dear Mr, Jeske:

We are in receipt of your Serial Letter WFUFB-0267 dated January 2, 2007 which we
received on January 3, 2007, We are surprised by the tone of and the fact that the Grant
County Public Utility District ("PUD") would even consider sending a cure letter given
the history of this project. Suffice it to say, General Construction Company (“GCC") is
not now end pever has been in default with respect o this procurement. Rather, as
documented below, the PUD hes materially breached this contract by its repudiation of

previously agreed-upon Change Orders,

In discussion with you on Janyery 3, you informed us that Contract Change Order #2
(“CCO#27) has been rescinded, Contract Change Order #3 (“OCO#3") will not be
processed and we are to consider that all the issues previously agreed to in those change
orders are no longer valid. Your elimination of these change orders will severely affect
the completion of the project and are considered cardinal breaches of contract.

It is important to review the history of these change orders (o understand their effect upon
project completion:

Contract Change Order #2-

The original contract drawings did not provide & final design of the permanent
stoplogs required for the project. Revised drawings were sent to us for re-pricing
when the design was complete. It is important to note that the permanent stoplogs
are required by contract to be in-place in order to complete installation and testing
of the vertical and inclined gates prior to opening slot B to let water through the
new fish bypass structure, '
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On April 4, 2006, eleven months after we were awarded the project, we received
final contract drawings enabling us to price the revised permanent stoplogs. Al
that time we commenced the process of pricing the added and changed work with
our supplier Jesse Engincering. We received Jesse's price on May 10, Jesse
advised s that dite to the volatility of stee! prices their price was good for 10 days
and that the 7” and 8" steel plate had to be ordered from the mill by May 25, 2006
to accomplish rolling within § months from ordering. On May 11, we instructed
Jesse Engineering to proceed with the changed work and that the PUD-initisted
change order would follow. This was done afier ful] consultation with the PUD.
You were fully informed thet we were procceding with the purchase of this long-
Jead steel with Jesse Engineering in good faith in order to keep the project on
schedule.

Throughout the remainiag month of May and early June, 2006 our project
manager continued to negotiate with you to finalize the stoplog changes along
with several other project issues. Negotiation of the final price for CCO#2 was
completed on June 20, 2006, Incorporated in these negotiations of CCO #2 was
the agreement by you and our project manager that CCO#3 would cover time

- extension issues related to the added work of CCO#2, the associated impacts and

extended overhead costs to be incorporated in CCO#3 resulted from the delay due
fo the re-designed stoplogs for which the direct costs were negotiated in CCO#2.
Again in good faith we proceeded with the work related to the febrication and
delivery of the permanent stoplogs. At that time you were informed that the new
permanent stoplogs could not be delivered in time to be used for keeping slot B
dry during the installation and testing of the new gates. At that time it was
thouglt by all that the temporary bulkhead in place at slot B could be used in lieu
of the permanent stoplogs enabling us to complete the work in slot B on schedule.
This was & change from our approved plan and schedule at that time. CCO #2
was finally received from the PUD on September 5, almost three months later.

Prior to September 5, we determined that this new PUD plan would not in fact be
effective and we would have o revert to our original plan of using the permanent
stoplogs to hold back the water while we removed the temporary bulkhead and
completed the installation of the flow fairings on the upstream side of slot B along
with the installation of the gates. On August 23 we submitted our updated project
schedule reflecting completion of the gates on June 26, 2007. A major reason for
this revision was that the newly designed stoplogs that were required by CCO#2
could not be delivered until April 30, 2007. We then had to complete the
installation of the concrate weight to the fabricated stoplogs. Discussions
followed and on September 8 we met with you, Chris Akers and Stewart |
Hammond to discuss the schedule implications arising as a result of CCO#2 The
PUD did not accept our June 26 completion schedule and asked us to work with
you to attempt to find a method to complete the gates by the third week of April
so that your “fish tests” could commence. In that meeting it was agreed that we
would not sign and return CCO#2 unti] CCO #3 was finalized as CCOf3 was to
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include the necessary time extension and impact cost recognition of the new
stoplog procurement.

Discussions continued and your recommended plan was developed to modify the
woondwmpmwbu&bndmﬁtmmepmumplogdomobeuwdwm .
slot B dry in order to complete the installation and testing of the gates. The cost

of the modification was to be included in CCO#3. Once the modified bulkhead

was in place, the installation of the flow fairings could be completed.

In good faith, we have spent well over §1 million thus far in addressing CCO#2.
Work has progressed with the fabrication of the new permanent stoplogs. Your
purported rescission of CCO#2 has put completion of the permanent stoplogs in
jeopardy. We request instruction as how to proceed.

Contract Change Order #3:

CCO#3 centers around the fabrication and installation of a hoisting device to set
and remove the permanent stoplogs in slot B. Also included in the change are the
time issues for the fabrication of the revised permanent stoplogs in CCO#2 and
modifications to our second temporary bulkhead to be used in lieu of the
permanent stoplogs. Also included are time impacts for denial of unit outages as
well as impacts from slot B dov.:umng issues. ’

The drawings for the hoisting device were given to us on September 11 and we
proceeded with the pricing of the issues outlined above. The drawings and details
of CCO#3 were given to our supplier Jesse Engineering and our electrical
subcontractor Burke Electric, We received their quotes by October 6 and we
finished our estimate and on October 31 we submitted to the PUD our quotation
of $6,454,865.

You did not agree with our requested time extension and insisted we remove
$1,230,886 from our price for 8 weeks of time extension and directed us to file 2
claim for this delay cost. We made the directed revisions and submitted a new
quotation of $5,223,979 on November 8, At that time you requested more detai]
with respect to Jesse's and Burke's prices. We assembled that information and
submitted the data the week of November 20 after your return from vacation. On
November 28 we met to discuss a revised price of $4,623,997. During that
meeting the PUD required revisions to our quotation for a fourth time to
$4,467,002. In addition, the PUD reserved the right to re-evaluate Burke
Blectric’s price.

On December 12 we met with you and Burke Electric and you requested that
Burke mgke some edditional changes. On December 19 we submitted a final
revised quotation of $4,358,998 and a 5-week time extension to April 22, 2007

which we understood was approved by you with your assurance that you wouid
sabmit-to-the-RPUD.Commission-for-spproval
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During the week of December 18 our Project Manager informed you that we could no
longer complete the gate work in fate April and that it would be late June before the gates
could be opened to pass water through the slot for the fish test.

With the rescission of CCO#2 and CCO#3 our work cannot be completed per the contract
requircments.

To be proactive we are continuing to proceed with CCO#2. We have instructed Jesse
Engincering to continue with the fabrication of the new permanent stoplogs and we
otherwise intend to honor CCO#2, with the understanding that time related issues still
need to be resolved.

We are however unable to proceed with the contract without resolution of CCO#3. In
paxticular the electrical work related to the operation of the gstes and the hoist for the
pew permanent stoplogs must be resolved. Were we to continue with the original
electrical details in the contract, we would compromise the revised electrical details of

CCO#3.

It is our intention to complete the project in as timely a manner as possible. On January
4 we were asked for the submittal details for CCO#3. We do not understand this
directive given your apparent rescission of CCO#3. To be proactive in cantinuing to
progress the work, we are instructing Burke Electric to continue with the electrical details
of CCO#3 that would be embedded in concrete should we be directed to reinstate

CCOonH3,
We address your Notice of Default.
First, GCC is not and has not been in default with respect to this contract.

Second, GCC is powerless to proceed with completion uniess and until the PUD rescinds
itg reacission of CCO#2 and CCO#3, executes the Chenge Orders and permits GCC to
proceed in accordance with PUD’s revised design,

Third, consistent with GC-4 (B)(1), the project status cannot be advanced until PUD
takes the above actions, at which time GCC will proceed with dispatch to complete the
contract work,

Fourth, given the fact that the project status cannot be remedied within the 10-day period
stated in your Notice, we are entitled to a determination by the Engineer thal GCC has
undertaken all reasonable action subject to PUD's retraction of its January 2, 2007 Notice
of Defauit.

On apuwna.l note, GCC's receipt of your Notice of Default is a “first” for GCC in its

o dobelnaspamenidivt S lndmiiliadn .
-~Jong and-distinguished histony.. Notwithstanding the lack ofany justifiable contractusl ... . .. ...
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basis for such notice, you and the Grant County PUD are to be assured that GCC will
oontinue to work with the PUD in s partnering effort to complete the project. To that end
you are reminded that throughout all of the difficult months since PUD has chosen to
significantly change its design, GCC has proceeded on a double-shift, 6-day per week
schedule (clearly 2 compensable change under the contract) in an effort to demonstrate its
commitment to work with the PUD to successfully complete this project, It is our
unwavering intent to continue that process, '

Sincerely,
General Construction Company

2 Zamaon_

Scott Hanson
Arca Manager

C:  Jerry Stubbs - GCC
Ron Morford - GCC
Dave Beandoin - GCC
John Stewart — Stewart Sokol & Gray
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Eirapum Fish Bypass Project
Adjustments to CCO 3 Feb.1, 2007 GCC PUD
mmgm@ $ 1000]/§ 1,000 _
Jossa s $ 18,650 - |The PUD feels they have gven on fab emors of Jesse. We end Jesse disagree
Stainless steel $_ 10,000 10,000
Lead paint removal - $§ 65000|8 - |Wehave acostof about $2500
Change to type Il concrete in B siot 16,000 | § 16,000 [ 1
Nace paint inspecior at Seiway $ 80000[$ - |[see attached info on this fssue -
Add concrete to ceffing in 11C tunnel $ 1500019 - | The PUD feels this is a result of our demo methods
Additional diver time for CGO 2 new seal 10/11 joint § 15000|$ - |Wehavearealcostof$11375 | :
Addtional due fo Point E-1 § 10000|$ - [Along story which the PUD doesn't agree.
Added water stop- , F wall, 500 level,future unil, etc | $ 10,000 | $ 10,000 ]
SIS boted joints instead of shop weid § 20,000 S - |We are stil talking & littie on this
Re-handie tem stoplogs tostorage $ 4500|8  -
Added rebar in fillet § 1200(8 - - ,
Burke add for increases 17,313 - |the PUD thinks since our schedule has siowad so should Burkes estimete
&> |Sack finish 140,000 | § 80,000 [We agres on the quanfity but not the production
! [URMW pads on Bulkhead § 37500(§ - [Leonsays$388,000isit
B {Remove biocks from siots (credit) (10,000} § (10,000)|
Missing spiice plates and shims from Seiway S 4000$ 4,000
Rev. 12 $§ 5000i§ 5,000
Rods on cylinder on gates $§ 10000{% 10,000
Reberonendwall § 5000/ 5000
Conduit on parapet for lights $ 3000)% 3,000
credit for pour back 11A $_ (5000 §_ (5.000) : _
credi infleu of cementitious 3 - 1 ${156,000)|As you know this Is an approved equal issue, See atlached for cost
Credit 1o leave gallery well as is f(10,000)| $_(10,000)
§ 308,163 [ § (37,000)
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[Wanapum Fish Bypass Project .
Adjustments to CCO 3 Feb 1, 2007 __&cc PUD
Jessa Modify dogs $§ 10001% 1000
Stainless steel $ 100001% 10000
(Change to type |1l concrete in B siot § 18000]% 16,000
Nace pat inspector al Se $ 80,000]8 - [|m—==x forf off f“'f"
Addibonal surveymg due to Point E-1 3 10,0008 10000 .
Added waler stop- gallary, F wall, 500 levelfuture unit, etc | § 1000013 10,000
|SIS boited jonts instead of shop weld $§ 15000% 4650001 "'MM -
Sack finish $ 140,000 | $ (80, atyqo b ffls -
|UHMW pads on Bulkhead S-a7see (s —— | —m S L 9
Remove blocks from slots (credit) § (10.000)| § (10,000)
M plates and shims from Selway $§ 400013 4000
Rev. 12 $ 5000}% 5000

hining Rods on cyhnder on gates § 15000|¢ 15000
Reabar on end wall § 500018 5000
Conduit on parapet for lights $ 30001% 3000
credit for pour back 11A $ (5000) $ (6,000 .
M Fests——"y DG‘F"'"Q\
Cradit to leave gallery wall as is $ (10,000)i $ (10,000

$ 326,500 | S (7.000)1
(..-5{ 'R
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|Jesse Modify dogs

Adjustments o CCO 3 Feb 1,2007

—owman o ew

- - -

Stainiess steel .
Chanige to,type Il concreia n B siot

Additional sul  due to Point E-1

Aci:!edms

$
F\nﬂ. mhvdmmreuni.eb $

3~ Fobute Claln?

SIS bokted joints mstead of shop weld” —[$ 150001 15,000 wgreesad — Prive Wygease
v e —— 340900 |'$” 00,000 X friedy D = Fupee Cha 0T
{UHMALpacs on Belithesd—— 37600 |5 - IX
Remove blocks from slots (credt), _ $ (10,000)] §_{10,000)}
Missing sphce e plates and shims from Seiway $ 4000,8 4,000
Rev 12 . $ 5000($ 5000]
$_15000}% 15,000
——— $__50001% 5000
T $__3000,§ 3,000
- 3 (5,000}’ (5,000)
— 7’5 (156,000)| X

$_(10,000)| §_(10,000)

'$ 326,500 { §  {7.000)|

| 86,500

/06 S0
;7‘ K.t
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mwumwmbamomwcmamcmy(hma«m
“GCC™), and Public Utility District No. 2 of Grant County (hereinafter called “District”), collectively
referred to herein as the “parties™, B

Recitals

In 2005 the District awarded Contract No. 330-2023 (*Contract™) to GCC for the construction of
the Wanapum Future Unit Bypass (“Project”).

The parties intend by this settlement agreement to resolve outstanding Project related claims,
resolve issues relating to the schedule for completion of the work and otherwise modify the Contract as
expressly set forth in this Agreement and the attached Change Orders.

NOW, THEREFORE, in consideration of the mutual promises and covenants herein it is hereby
agreed as follows:

1. EXBCUTION OF CHANGE ORDERS. AMbeﬂhﬂﬁOﬂndmmmmedhminWlhw

reference are Change Order Nos. 2 and 3 which have been mutually agroed to and which shall be
executed by GCC and the District contempon‘neously, with the g;qcuuon of this Agreement.

2. GCC RELEASE AND DISTRICT ACKNOWLEDGMENT. GCC, on behalf of itself
and all subcontractors and suppliers does hereby release the District and its directors, officers, agents and
employees of and from any and all debts, actions, causes of action, suits, damages and any and all claims,
demands and liebilitics whatsoever of every name and nature, both in law and in equity which GCC now
has or ever had arising from or related in any way to the Contract, all Contract Change Orders, schedule
for completion of the work, and/or performance of any labor or work or the supply of any materials or
equipment by GCC and/or any of its subcontractors or suppliers in connection with the Project up to and
including through the date of this Agreement; EXCEPTING, GCC reserves all of its rights with respect
to entitlement to additional contract time and additional compensation concerning the issue of

performance and completion of Slots B and C on a concurrent basis, ehange-itenms-idemi fled-omExiibi-B- ¢
attacied-herete-and all contract drawing revisions issued subsequengto Revision 1§ €wirichrwas-given-to- a,,f
GGC-oa-Sepiember L], 2006).

+ie Nm..?m.d‘i'dr‘h t'-r"[lﬂx}

District acknowledges and represents that it has no knowledge of any claims against GCC arising
from or relating in any way to the Contract except:

any other prownon of the Contmct. GCC shall complete nll work in strict accordance with the new
mutuslly agreed upon schedule set forth in Exhibit A attached hereto end by this reference made a part of
the Contract. Said schedule shall supersede all prior schedules which are in conflict or inconsistent
therewith, GCC understands and acknowledges that time is of the essence for completion of the work in
accordance with the schedule set forth in Exhibit A. In the event GCC fails to meet any of the specified
completion dates, liquidated damages per Contract section G-14 shall be applicable in the amount of
\/ $5,000.00 per calendar day for each and every calendar day thet the work described in Exhibit A,
milest: 2,7, and 9 remains uncompleted after the date specified for the particular milestone; and
/ liquidated damages in the amount of £35,000.00 per calendar day shall be applicable for each and every
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4, pmmmmm On or before . the District will release to
GCCpmmspnymmﬂammﬂybeingwhhholdbydeistﬂctmthemountofSl 191,171.63 plus
WSST.

5. NO ADMISSION OF LIABILITY. Itisund«mtoodmdnmdthatthemumt
contained in this agreement is a compromise of disputed claims and thet neither the release of the

$1,191,171.63 plus WSST currently withheld by the District, nor any other covenants by the parties shall
be construed as an admission of lmbxhty by either party, its directors, omcm, COMIMISEIONETS, ARents,
sureties or employees,

6. SUCCESSOR AND ASSIGNS, All terms and provisions of thie sgreement shall be
binding upon and inure to the benefit of and be enforced by the parties, their successors end assigns.
This agreement is solely for the beneﬁt of the pamw mgnatoxy heruo and shall not create rights in any
third parties.

7. ENTIRE AGREEMENT. This agwemmt supersedes all prior offers, proposed
agreements, compondmec and any other conversations relating to the subject matter of the seitlement.
This agreement is the product of drafiing and negotiation by the parties and their legal counsel, and it
shall be deemed to have been drafted by neither individually, but as a joint effort of the parties.

8. CONTRACT DOCUMENTS 330-2023. Except as otherwise specifically modified by
this Agreement and the attached change orders, all terms and conditions set forth in Contract Documents
330-2023 shall remain in full force and effect.

IN WITNESS WHEREOF, the parties have approved and executed this agreement,

GENERAL CONSTRUCTION COMPANY
By:
fts:

Dated:

PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON
By:

Its:

Dated:

2 EXHIBIT E
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STATE OF WASHINGTON )
: 88,
County of Grant )
Onthis day of , 2007, before me, a notary public of the State of
Weshingion, personally came , known g5 the Manager of Public Utility

District No. 2 of Gnt County, which executed the within snd foregoing instrument, and acknowledged
the said instrument 1o be the free and voluntary act and deed of said party for the uses and purposes
meationed therein, and on oath stated that he was authorized to execute said instrament on behalf of such

entity.
WITNESS my hand and official seal the day and year first sbove written.

Notary Public for Washington
Residing at

Commission expires
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mwhmwnndbmwmﬂuadConMonCmpmy(hamﬁuuued
“GCC™), and Publio Utility District No. 2of0rnnConn!y(hmimﬁacalled “Dim-lct"),enlleoﬁvcly
mfm'odtohminulhe"puﬂu o .

Recitals
In 2005 the District awarded Contract No, 330-2023 (“Contract™) to GCC for the constxucuon of
the Wanapum Future Unit Bypus (*Project”).

Thepummmdbymswn!mmtmtmmolwommdingpmmmmedchm
resolve issues relating to the schedule for completion of the work and otherwise modify the Contract as

expressly set forth in this Agreement and the attached Change Orders.

NOW, THEREFORE, in eonndent:ou of the mutual promises and covenants heren it is hereby
agreed a5 follows o

EXECUTH » RDERS. Attached hereto and incorporated berein by this
mfuenceueChmeOrdcrNos 2md3whichhnwbemmumllyagreodtomdwluch shall be
medbyaccmmpjmammmlymmmmmmm:

E , EDGMENT. GCC, on behalf of itself
and all tubconmctoumd mpphmdmhmby releue the District and its directors, officers, agents and
employees of and from any and all debts, actions, causes of action, suits, damages and any and all claims,
demands and lisbilitics whatsoever of every name and nature, both in law and in equity which GCC now
has or ever had arising from or related in any way to the Contract, all Contract Change Orders, schedule
for completion of the work, and/or performance of any lebor or work or the supply of any matenals or
equipment by GCC and/or any of its subcontractors or suppliers in connection with the Project up to and
including through the date of this Agreement; EXCEPTING, GCC resexves all of its rights with respect
to entitlement to additional contract time and additional compensation conceming the issue of
performance and completion of Slots B and C on a concurrcat basis, the Nace Paint Inspector at Selway
claim, and all contract drawing revisions issued subsequent to Revision 15,

District acknowledges and represents that it has no knowledge of any claims agamst GCC arising
from or relating in any way to the Contract except:

LETION OF WORK. Notwithstanding
anyothwpmvmonofthe Conu-act GCC shall completeall work mn strict accordance with the new
mutually agreed upon schedule set forth in Exhibit A attached hereto end by this reference made a part of
the Contract. Said schedule shall supersede all prior schedules which are in coniflict or inconsistent
therewith. GCC understands and acknowledges that time is of the essence for completion of the work in
accordance with the schedule set forth in Exhibit A. In the event GCC fails to meet any of the specified
completion dates, liquidated damages per Contract section G-14 shall be applicable in the amount of
$5,000.00 per calendar day for each and every calendar day that the work described in Exhibit A,
milestones 1, 2, 7, and 9 remains uncompleted afier the date specified for the particular milestone; and
liquidated damages in the amount of $35,000.00 per calendar day shall be spplicable for each and every
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oalendnrd:ythatthcmkdmribedm[‘.xh‘bnﬁs, milestone 5 remains incompleted after the date
specified.

4. DISTRICT COVENANTS. On or before , the District will release to
GCCpmmmmnﬂsmnﬂybungwﬁhhcldbytheMinthemmnﬂoﬁl 191,171 63plus

WSST.

5. NOADMISSION OF LIABILITY. Xt is understood and agreed that the ssttlement

contained in this agreement is a compromise of disputed claims and that neither the release of the
$1,191,171.63 plus WSST currently withheld by the District, nor any other covenants by the parties shall

becomumd as an admission of liability by either party, its directors, officers, commissioners, ageats,
sureties or employees,

6.  BUCCESSOR AND ASSIGNS. All terms and provisions of this agrecment shall be
binding wpon and inure to the benefit of and be enforced by the parties, their successors and assigns.
This agreement is solely for the benefit of the parties signatory hereto, and shall not create rights in eny
third parties, ‘

7. ENTIRE AGREEMENT. This agreement supersedes all prior offers, proposed
agreements, correspondence and any other conversations relating to the subject matter of the settlement,
This agreement is the product of drafting and negotiation by the parties and their legal counsel, and it
shall be deemed to have been drafied by neither individnally, but as a joint effort of the parties.

8. CONTRACT DOCUMENTS 330-2023. Exccpt as otherwise specifically modified by
this Agreement and the attached change orders, ell terms and conditions set forth in Contract Documents

330-2023 shall remain in full force and effect.
IN WITNESS WHEREOF, the parties have epproved and executed this agreement.
GENERAL CONSTRUCTION COMPANY
By:
Its:
Dated:

PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON

By:

Its:

Dated;
Appendix NN 9 _ . e -n‘ F..__
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STATE OF WASHINGTON )

: S8,
County of Grant )
On this day of , 2007, before me, a notary publio of the State of
Washington, personally came , kmown as the Manager of Public Utility

District No. 2 of Grant County, which executed the within and foregoing instrument, and acknowledged
the said instrument 1o be the free and voluntary act and deed of said party for the uses and purposes
mentioned therein, and on oath stated thet he was suthorized to execute said instrument on behalf of such

entity.
WITNESS my hand and official seal the day and year first above written.
Notary Public for Washington
Residing at
Commission expires
Appendix NN 3 . o
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. Wanapum Fish Bypass ijeet

EXHIBIT A — REVISED PROJECT SCHEDULE
Interim and Final Milestone / Completion Dates

With Energy Stoplog Hoist
February 1, 2007
Required

Upstream Falrings: Completion Date
1. Complete setting Temporary Stoplogs 3/23/‘2007 * §5k/day
2.  Complete installation of Module 2 &3 | 42312007 * $5k/day
3, Complete Module 1 9/30/2007
B Slot Work:
4. Complete Installation of Stoplog Guides 316/2007
5.  Completc Gates and Dry Test 9/12/2007 ** $35k
Downstream In-water Work:
6. Remove north side and east end of coffer cell and 4/03/2007

set all blocks
7. Complete installation of wall extensions 9/30/2007 * $5k/day
8. Complete removal of south sheets of coffer cell and 10/11/2007

backfill.
9. Final Completion 12/1572007% $5k/day

, Exhibit A
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STEW ART SOKOL & GRAYLLC

| ATTORNEYS AT LAW

Spencer Stewnit PG *0n 2300 W FIRST AVENUE, SUITE 200 © AngelaM.Omo®
mmm Femie ~* 'PORTLAND, OREGON $7201-5047 Robert B, Coleman
Amold L Gray t (303) 221-0699 . ‘Lawrence A Wagner
Susan Z Whitney* o Cee mx(sos)msros , wgm
S oes 4 Lo on | e ) ~ SconD Schauck
Rg::ud e : . AllMembens omeBIr

: 1mnnudcdudulmr .
‘ OM Bar

E-mail: |stewart@lawssg.com : © 1dsho Bar
Direct Fax:  (503) 419-0281 _

Mr. David E. Sonn By E-mail

Jeffers Danieison Sonn & Aytward PS - Original by Mall

Attorneys at Law , o

2600 Chester Kimm Road

Wenaichee, Washington 88801-8116

Mr. Ray A. Folanin , By E-malil

Grant County Public Utility District No. 2 inal i

PO Box 908 ,

Ephrata, Washingion 88823-0808

Re: Genenal Construction Company/Wanapum Damy/
Grant County Public Utility District
Wanapum Fish Bypass; Contract 330-2023
Our File No. 3458.023

Dear Dave and Ray:

Previousty we sent {0 you the draft Setlement Agreement which we believe is
wholly consistent with our discussions yesterday In the office and with Ray's fine
original draft with comections concerning milestones and drawing revisions.

As we discussed with Tim and Joe yesterday, we would very much like to have
final versions of Change Order Nos. 2 and 3 for our review and approval today if at all
possible so that we can verify the revised language that was agreed upon yesterday
with respect specifically to Change Order No. 3.

We understand that Mr. Culberison intends to take this matter to the
Commission on Monday for their approval, and our review today will ensure that Tim will
have all of the documents appropriately approved by General and its counsel necessary

to gain that approval.
Appendix NN . L memmmeme e
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Mr. David E. Sonn
Mr. Ray A. Folanini
February 2, 2007

Pape 2
I will be In the office all day today and will be happy to assist In anyway | can fo
facliitate that process.

Thank you both again, and also to you, Tim and Joe, for your exceeding goodwill
and good falth In bringing these matters to a speedy and professional conclusion.

Very truly yours,
STEWART SOKOL & GRAY LLC

John Spencer Stewart

J8S:kag
cc:  Tim Culberison, General Manager, Grant County PUD (By E-mall and Mail)

Joe Lukas, Assoclate General Manager, Grnm County PUD (By E-mall and-Mail)
be: . REDACTEn P!

v & e s

WaWork\Cllenis K-MUGewit Fodﬂo\w const.wlmwn\.lm«n Folaninl, D01, wpd

R ¥

o e e e eEeeFe . b ed
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Bent: _ ‘ X :
To: o David . Somn .com); ‘Ray Folanin/’

Attachments: Sonn Folaninl001.pof

Attached hFebmary 2, 2007 letier.

Sonn
&aninl.001.pdf (IS K

John Spencer Stewari PC
Stewart Sokol & Gray LLC
2300 SW First Avenue, Sulte 200
Portland, OR 87201-5047
Telephone: 503-221-0699, Ext. 230
Fax: 503-410-0281 (Direct); Firm Fax: 503-227-5028
ﬁgibal: stewart@lawssp.com '
;. Www.lawesgo.com

NOTICE: This e-mail transmission and any attachments may contain Information which Is protected by the attomey-client
priviege. If you are not the intended recipient, you are hereby nolified that any disclosure, or taking of any action in
reliance on the contents, is sirictly prohiblted. If you have received this transmission in emor, please contact us
immediately at 503-221-0809, destroy any coples, and delete it from your computer system.
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From: Rey Folanin|

Sent: Friday, February 02, 2007 12:07 PM

To: - John Stewart

Ce: - Joe Lukas; Leon Hoepner, Tim Cuibertson; davids@jdsalaw.com
Subject: . Re: General Const./Wanapum Dam; 3458.023

John,

{ am wailting to hear from the District ¥ the revised documents, as modified at your meeling yesterday, meet with their
approval. The Settiement and Change Orders require approval by officlal action of the Board of Commissioners. -

»»» “John Stewarl® <JStewart@awssg.com> 02/02/07 11:12 AM >>>
Attached Is February 2, 2007 letier.

<<Sonn Folanint001.pdi>>

John Spencer Stewart PC

Stewart Sokol & Gray LLC

2300 SW First Avenus, Sulte 200

Portland, OR €7201-5047

Telephone: 503-221-0609, Ext. 230

Fax: 503-418-0281 (Direot); Firm Fax; 503-227-5028
E-mall: jstewari@lewssg.com -

Web: www.lawssg.com

NOTICE: This e-mad transmission and any sttachments may contain information which is protected by the attorney-chent
privilege. If you are not the intended recipient, you are hereby notified that any disclosure, or taking of any action In
reliance on the contents, Is strictly prohibited. If you have received this transmission In error, please contact us
immediately at 503-221-0609, destroy any coples, and delele it from your computer system,
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. General Const./Wanapum Darn; 3458.023 i COPY
. . A

Kaja A Guttormson

From: Tim Cuiberison [Tculber@gcpud.ong]

Sent: Friday, February 02, 2007 2:04 PM

To: John Stewart _, ‘

Subjeoct: Re: Gumal-ConstMampum Dam; 3458.023

John - mmmmmmmmunammmmmmnmwmmmwn
the conclusion of thelr meeting, Thank you,

Carol ‘

>>> "John Stewart” <JStewart@lawssg.com> 2/2/2007 11:12 AM >>>
Attached Is Februery 2, 2007 letter.

<<Sonn Folaninl.001.pdf>>

John Spencer Stewart PC

Stewarl Sokol & Gray LLC

2300 SW First Avenue, Suite 200

Portiand, OR 87201-5047

Telephone: 503-221-0699, Ext. 230

Fax: 503-418-0281 (Direct); Firm Fax: 503-227-56028
E-mail: jslewari@lawssg.com '

Web: www.lawssg.com

NOTICE: This e-mall ransmission and any attachments may coniain information which 15 protecied by the
attomney-client privilege. If you are not the Intended reciplent, you are hereby notified that any disclosure, or
taking of any action In reliance on the contents, Is strictly prohibfted. If you have recelved thig transmission in
error, please contact us Immedialely at 503-221-0899, deslmy any copies, and delete it from your computer
system.

-
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. FILE COPY
.ﬁl A Guttormson , ’ - ,

From: ' Ray Folanini [rfolani@gcpud.

Sent: - Tuesday, February 08, 2007‘1':% PM -

To: : - John Stewart

Ce: . ~ Michael Smith; Tim Culbertson

Subject: - Re: General Const.Wanapum Dam; 3488.023
John, |

ImMm«hdﬂummﬁonandWMMumunﬂlnMTuu, | was under the impression that tentative
agreement had been reached on the Setiement Agreement and CO nos. 2 and 3 Isst wesk.

! have asked my associate Michael Smith to find out what if any changes have been made and the reasons therefor. if
GCC has issues with the changes we will obviously need {o see If we can get them resolved.

»>> "John Stewart” <JStewart@lawssg.com> 02/06/07 10:63 AM >>>
Atiached Is February 6, 2007 letter. » - C

<<Folanin.002.pdf>>

SW Stewart PC

Sokol & Gray LLC

2300 SW First Avenue, Sulte 200

Portiand, OR 87201-5047

Telephone: 603-221-0600, Ext. 230

Fax: 503-419-0281 (Direct); Firm Fax; 503-227-5028
E-mail: |stewart@lawssg.com

Web: www lawssg.com

NOTICE: This e-mail transmission and any attachments may contain information which ia protected by the attorney-client
privilege. If you are not the intended recipient, you are hereby notified that any disdosure, or taking of eny action In
reliance on the contents, is strictly prohibited. If you have receved this transmission In error, please contact us
Immediately at 503-221-0699, destroy any coples, and delete it from your computer system.
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From: ' " Ron.Morford [RON.MORFORD@kiewi.com]

Sent: - ‘Tuesday, Februery 06, 2007 1.08 PM

To: - jlukes@gcpud.org

Subject: . Fw: General Const/Wanapum Dam; 3458.023 (FW: cmmammmsso-ma)

Ahohmm o -'.WMMWMSWTM = '
mm&a

Qo2 KB) Final020207,
”v‘,’.'." ) Fa007 .

Steve mmnmhamamww.mmmmmmmmmmm :
mamwdmsmnﬂbm!ng.

| have reviewed Change Order No. 2 nd i appears {o be fine es drefied.

1Theteﬂ.oooamounlwangreodtuforil\eaddodIlsloﬂﬁamelastThusdn;69 & 10 be added 1o the Change Order
amount and the new contract totsl also needs to be Increased by the same $69,000. Along with this amount we need to
rnvamAppmdbtaddedMﬂmhlﬁldhmsmaloompﬂseﬂﬂsm.woamomt(ll'laThundaylmmIha
NAOEPMImpoctbnlma.hnthocawthth) v

Basodonaconversaﬁonthbmomhgwtﬁow&onmnsonwaundmmmmmaRevillon15drawhns(whbhwastll
have not sean, but are told we will get this pm) will contain revised notes about the changed concrete finish lssue, We
elmunaedlohavaﬂwapprnpriatad:ﬂngmmonu'nbrmngustdalalad.oranemamdyaddammﬂmd
rights sentence for this Issue {o the Setflement Agresment.

Please give me a cali af your convenience (o discuss so we can get these liems cleaned up this afiernoon.
Thanks for your help on this. )

Ron Morford

Ron

--=)nginal Message-——

From: Kaja A Guttormson <KGultormson@lawssp.com>

To: Ron.Morford

CC: Steve.Hansen; Dave.Beaudomn

Seni: Tue Feb 06 10:47 20 2007

Subject: General Const /Wanapum Dam; 3458.023 (FW: Change orders contract 330-2023)

<<330-2023 CO#2.pdi>> <<330-2023 CO# 3 Final020207pdf>> Forwarded herewith is February 6, 2007 e-miil from
Michael Smith of Grant County PUD.

John Stewart

John Spencer Stewart PC
Stewart Sokol & Gray LLC
2300 SW First Avenue, Suite 200

Paortiand, OR 07201-5047
Telephone: 503-221-0699, Exi. 230
Fax: 503-416-0281 (kat) Firm Fax: 503-227-5026
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E-mall: [slewan@iawssg.com
Web: www.lawssg.com

NOTICE: This e-mall transmission and any atlachments may mhklfamﬂbnmupmhd.dbyﬂbmmy-dm
privilege. If you are not the intended recipient, you are hareby notified that any disclosurs, or taking of any action In
rellance on the contents, Is sirictly prohiblted, Hyouhlvemivodﬁiwu\sml»bnlnm.ptmoeormdun
Imodhhly:tmw-om Mwmeophs,aruddmhm”mm:m

—Odmueuqo—

From: Michael Smith [maitto:Mike.Bm

Sent: Tueaday, February 06, 2007 8:37 AM

To: John Stewart

Cc: Dawn Woodward; Joe Lukas; Ray Folanini; Tim Culbertson; Dawid Sonn
wmmmmza

JOhﬂ.

| am Ray Folanins associate atiorney. The Distric has asked that | forward to you Change Order #2 and Change Order #

3 relative to contract
330-2023 for your review. They are attached. If you have any questions, please fee! free to contact us.
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STEWART SOKOL & GRAY LLC
A ATTORNEYS AT LAW |
. . sU . | M Oree®
Jbmbpencr Stewart 40 ZUDEWFIRST AVENUE, SUITE 200 o o Joge
Amncld L Gray t S (s03)an-06%  Lawrence A Wagner
Ay e =
;‘lh:nA.l.nhh'oo ' ' . B} oot D Schnck
Lenneberg® " February 6, 2007 ’
% v o MlMunbmnfmgnng::
. tnmacmmw‘nn
_ . OAluskaBar
F-mafl: jstewari@lawssg.com :  oldahoBar
Direct Fax:  (503) 419-0281
Mr. Ray A. Folaninl , By E-mall
Grant County PubHcUﬂmyDlshH No. 2 ' «
PO Box 908 o

Ephrata, Washinglon 08823-0009

Re: General Construction Company/Wanapum Dam/
Grant County Public Utility District
Wanapum Fish Bypass; Contract 330-2023
Our File No. 3458.023 -

Dear Ray:

Our people are reviewing your draft Change Order Nos. 2 and 3. However, | do
not see In your materials the agreement which we reached, which of course has a
reservation with respect to several key claims. The agreement obviously needs to be
executed before our clients execute the Change Orders so that there is no question but
that those reserved claims are not walved.

Please call me at your eary convenience. Thank you.
Very truly yours,
STEWART SOKOL & GRAY LLC

! ok Shomonr: Suosrt
John Spencer Stewart

JSS:kag
¢c.  Mr, David E. Sonn (By E-mail)
W:Work\Cilents K-AMiKsewit Pacefic\Genars! Const Wanapum\JSS\Folaninl 002.wpd
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From: Kaja A Guitormson on behatl of John Stewart
Sent: ‘ . Tuesday, February 08, 2007 10.564 AM

To: "Ray Folanin®

Ce: David E, Sonn (DavidS@jdsalaw.com)
Subject: General Const/Wanapum Dam; 3458.023
Attschments: Folaninl,002,pdf

Attached is Februsry 8, 2007 letter.

Folarinl,002.pdf
(2xe)

John Spencer Stewart PC

Stewart Sokol & Gray LLC

2300 SW Firsi Avenuse, Suile 200

Portland, OR 87201-65047

Telephone: 503-221-0609, Ext. 230

Fax: 503-419-0281 (Direct); Firm Fax: 503-227-5028
E-mail; jstewari@lawssg.com

Web: www.lewssg.com

NOTICE: This e-mail transmission and any atiachments may contain information which Is protected by the attoney-client
privilege. |f you are nol the intended reciplent, you are hereby netified that any disclosure, or taking of any action in
reliance on the contents, is striclly prohibited. If you have recetved this transmission In error, please contact us
immediately al 503-221-0699, destroy any coples, and delete 1t from your computer system.
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Kaja A Guttormson _ N E———

From: - Michael Smith [Mike. ong)
Sent: Tuesday, Fabruary 06, 2007 2:20 PM
To: . John Stewart
Ce: Dawn Woodward; Joa Lukas; Leon Hoepner; Ray Folaninl; Tim Culberison
Subject: Seitlement Agreament
Attachments: ~ Release and Settiement AgreementFinal with Exhibits A and B_1.pdf
Release and
John,

Here (s a copy of the settiement agreement. It is myummndmuntshﬁhnaddodmatweebuﬂolpomnoswﬂmz
andmhldedoxhlhllanwtomu Pleneconhctmﬂyou!nvnnnywm
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: MMumdebyndbumedeoumimCmpmywm
called *GCC™), and Public Utility District No. zoramtwmww

* colltively roferred to herein s he ‘parties”.

Recitsls
In 2005 the District awarded Contract No, 330-2023 (“Contract”) to GCC for the
comstruction of the Wanapom Future Unit Bypass (“Project™). -

The parties intend by this settiersent agreement to resolve outstanding Project related
claims, resolve issues relating to the schedule for corapletion of the work and otherwise modify
the Contract as expressly set forth in this Agreement and the attached Change Orders.

NOW, THEREFORE, in conmdmﬁon ufﬂlo mntull pwmim and covenants hemln itls
h«cbylpwdnfoﬂows o

L W Aﬁldwd hereto and immwmd herein
by this reference are Change Order Nos, 2 and 3 which have been mutually agreed to and which
ghall be executed by GCC and the District contemporaneously with the execution of this

t. C .

2 GCC RELEASE AND DISTRICT ACKNOWLEDGMENT. GCC, on behalf of
itself and all subcontractors and suppliers does heseby release the District and its dircetors,
officers, agents and employees of and from any and all debts, actions, causes of action, suits,
damages and any and all claims, demands and lisbilities whatsoever of every name and nsature,
both in law and in eguity which GCC now has or ever had arising from or related m any way to
the Contract, all Contract Change Orders, schedule for completion of the work, and/or
performsance of ey labor or work or the supply of any materials or squipment by GOC end/or
any of its subcontractors or suppliers in connention with the Project up 1o and including through
the date of (his Agreement; EXCEPTING, GCC reserves all of its rights with respect to
entitlement to additional contract time and additional compensation concerning the issues of:

¢ performance and completion of Slots B and € on a concurrent basis,

s the Nace Paint Inspector at Selway claim, and

s  all contract drawing revisions issued subsequent to Revision 15.
All other issues arc settled as identified in attached EXHIBIT B for a payment of $69,000.00 {o
GCC by the Distriot.

3 M CATIONOF S ULE FO OF WO
Notwithstanding any other provision of the Contract, GCC shall complete all work in strict
accordance with the new mutually egreed upon schedule set forth in Exhibit A attached hereto
and by this reference made a part of the Contract. Said schedule shall supersede all prior
schedules which are m conflict or inconsistent therewith. GCC understands and ecknowledges
that time is of the essenoe for completion of the work in eccordance with the schedule sei forth in
Exhibit A. In the eveat GCC fails to meet any of the specified completion dates, liquidated
damages per Contract section G-14 shall be applicable in the amount of $5,000,00 per calendar
day for each and every calendar day that the work described in Exhibit A, milestones 1, 2, 7, and
9 remains uncompleted after the date specified for the particuler milestone; and ligquidated

EXHIBIT M
\Pnge2of6
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damages in the amount of $35,000,00 per calendar day shall be applicable for each and every

: MWM@MMHhWN&MSMWWM&

dlblpeuiﬁod.
Onorbefore ., the District will release

- PISTRICT COVENANTS.
wGOCpmm paymmcmﬂyhdngﬁthheldbytthimahﬂwnmmtof
Sl,l9l,l?l 63 phn WSST

5. 'WW-BBWMWMM
settlement contained in this agreement is & compromise of disputed claims and that neither the
release of the $1,191,171.63 plus WSST curreatly withheld by the District, nor any other
covenants by the parties ghall be constroed as an admission of lisbility by either party, its
directors, offioers, commissioners, agents, surcties or mployu.

SUCCESSOR AND ASSIGNS. All terms and provisions of this agreement shall
bcbmdmgwonmdlmmtothebuuﬁlohndbem&medbyﬂnpuﬂu their successors and
mmnkmmumlyﬁotmemﬁtofmnpamﬂmmhm nndmnmt
createugmsinanythxrdm o

7. ENTIREAGREEMENT. mmmwﬂlmoﬁm proposed
sgreements, comrespondence and any other conversations relating to the sobject matter of the
seitlement. This agreement is the product of drafting and negotiation by the parties and thedr legal
counsel, mdhlhallbednemedtohlwbmdnﬂadbyndthu individuaily, but as a joint effort
of the parties.

Except s otherwise specifically

CONTRACT DOCUMENTS 330-2023.
mﬂﬁedbythsmmtmdﬂnmhadchngemdm.aﬂmmdoondmmmfmhm
Contract Documents 330-2023 shall remain in full force and effect.

IN WITNESS WHEREOF, the partics have approved and exocuted this agrecment.
" GENERAL CONSTRUCTION COMPANY
By:
Its:
Dated,
PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON
By: .
Its:

Dated:

EXHIBIT M

13806 _Page3 of 6
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STATE OF WASHINGTON )

¢ 88,
Countyof Gt -~ )
On this day of , 2007, before me, & notary public of the State of .
Washinglon, personally came knownuhumwofl‘ubﬂc

Utility District No. 2 of Gran County, which executed the within and foregoing mstrument, and
acknowledged the said instrument to be the free and voluntary act and deed of said party for the
uses and purposes mentioned therein, and on oath stated that he was authorized to execute said
instrament on behalf of such entity,

WITNESS my hand and official seal the day and year first above written,

Notary Public for Washington

Residing at
Commission expires
Appendix NN 3 o
Page 39 of 53 EXHIBIT M
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' RELEASE AND SETTLEMENT AGREEMENT
EXHIBIT A - REVISED PROJECT SCHEDULE
Interim and Final Milestone / Completion Dates

With Emergency Stoplog Hoist
February 2, 2007 |
Upstream Fairings: Completion Date
1. Complete setting Temporary Stoplogs , 3/231700’7 ® $5k/day
2, Complete installation of Module 2 &3 | - 4/23/2007 * $5k/da |
3.CompletModulel 913012007
B Slot Work:. o ' o
4. Complete Installation of Stoplog Guides 3/16/2007
5. Complete Gates and Dry Test 9/12/2007 ** $35k/day
Downstream In-water Work:
6. Remove north side and east end of coffer cell and 4/03/2007
set all blocks
7. Complete installation of wall extensions 9/30/2007 * $5k/day
8. Complete removal of south sheets of coffer cell and 10/11/2007
Backfill
9. Final Completion 12/15/2007% $5k/day
Exhibit A
. 4 :
Page 0o | EXHIBIT M




' Winqnm Fish Bypass Project

RELEASE AND SETTLEMENT AGREEMENT
EXHIBIT B - CLAIMS ADJUSTMENTS -

February 2,2007 .

Jesse Modify dogs $ 1,000

Stainless steel angles § 10,000

Change to type III concrete in B slot $ 16,000

Additional surveying due to Point E-1 $ 10,000

' Added water stop gallery, F wall, 500 level future unit $ 10,000

SIS bolied joints instead of shop weld ' $ 15000

Remove blocks from slots § (10,000)

Missing splice plates and shims from Selway § 4,000

Rev. 12 $ 5,000

Lighting Rods on cylinder on gates $§ 15,000

Rebar on end wall $§ 5,000

Conduit on parapet for lights § 3,000

Credit for pour back 11A $  (5,000)

Credit to leave gallery $_(10,000)

Total $§ 69,000

. 3

Sinveped o
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FOIANINT LAW OFFICES o '
TTORNEYS AT LAW A - rilariecud o
m—'&t% o mmmﬁwaummmmm Y Monihl @wrond oy
. _ . EPHRATA, WASHINGTON 98823 PHONE, ($09) 74-3591
DATE/TIME SENT: . . 216/07 5:40 p.m.
FROM: " Michael Smith
TO: John Stewart
COMPANY: Stewart Sokol & Gray
FACSIMILE NO.: | 803-419-0281
RE: Release and Settlement Agreement Contract 330-2023
OPERATOR: MWS -
NUMBER OF PAGES TRANSMITTED (including cover sheet): 6
COMMENTS
(Please see aftached)
THE ORIGINAL WILL:
[} BE SENT BY FIRST-CLASS MAIL [ JBE SENT BY FED-EX/OVERNIGHT
[[] BE SENT BY MESSENGER NOT BE SENT

IRRGREC R Ns e N PR RS e RN PR B E O B s U N B R e N B A SR AV E S NN RN A AR P NP BN RE VA NEEE

CONFPIDENTIALITY WOLICE
THIS ONDUYICATION MAY CONWATN INPORMATION THAY I8 PRIVILEGND AMD/OR CONVIDENTIAL. IT I8 IWNEEMDED OWLY
FOR THF IMDIVIDUAL OR ENTITY MAMND ABOVZ. IV YOU ARE MEITEEA TEN INTEMDED BECIPIENT NOX AN AQENT OR
EPLOYER RESIOWSIRLEY PFPOR PELIVERING THEE DOCUMENT T0 THEE LNTEDED EECIFIENT, YOU MAY XNOT READ,
DISFWMEATE, COPFY OR DYSTRIBUTE TEIS INFORMATION. IF YOU AECHIVE THIF CIMWOWTCATION IN ERROR, PLEREX
ROTIVY US DEEDIATELY. i

PLEANE caLf: (B0S)734-389) IF THIP TRANEMTTTAL IS ITWOOMPLETE Ol TAMEADANLE
Appendix NN | -
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“This ugrocment is made by mmd betwaen Genera] Construction Company (hereinafier
called “GCC™), snd Public Utility District No. 201’ MWWWW’)
wllocﬁvcly nfmudhhuﬂnumw

Blnilll!
In zuosmenmauwuund Contract No. 330-2023 C‘Cmm")m(‘i(.\:forﬂw
oonstmcﬁon of the Wanapum Future Unll Bypess (“Project™).

‘l"htpmlu intend by this ssitlement agreement to resolve outstanding ijmmlated
claims, resolve ssues relating to the schedule for completion of the work and otherwise modify
the Contract as exprossly set forth lnd:hAgmntmdlhomMClerdm B

NOW, THEREFORE, in consuderatnon uf the m\mnl pmmilu md oowmms herein it is
hereby lgmsd a5 followc o

Wmawmmdiwm
bythmreferwcemChuzg:Ord«Nos 2 and 3 which have been mumally agreed to and which
shnllbamcuwdbyGCCmdtheDimmwmpommnslywﬁhﬂwmﬁonofﬂm .

Agmemcm.

GCC RELEASE AND DISTRICT ACKNOWLEDGMENT. GCC, on behalf of
usclfmd eJl subcontrueiors and suppliers does hersby releass the District and ks directors,
officers, agents and employees of and [}om any end all debts, actions, causes of action, mln.
damages und iy and all claims, demands #nd liabilities whatzoever of evary name and nature,
both in law and in equity which GCC now has or ever had ariging from or related in any way o
tha Contrct, al) Contract Change Orders, schedule for complenion of the work, and/or
performance of any Jabor or work or the supply of any materials or equipment by GCC and/or
any of its subcontractors or suppliers in connection with the Project up to and including through
the date of this Agreement; EXCEPTIN reserves gll of fts with
entitlement to additional contract time and additions] compensatlon concerning the issues of:

« performance and completion of Slots B and C on a concurrent basis,

o __the Nace Paint Inspector at Selway claim,

v_revised and changed concrete finish rcvxwd drawings contained In revision 15 dmvmjg_,
and

o _all contract drawing revisions issued subsequent to Revision 15.
Alll other jssucs are settled as identified in snached EXHIBIT B for a payment of $69,000.00 o
GCC by the District,

District acknowledges and represents thaz it has no knowledge of any claims against GCC
arising from or relating in any way to the Contract except:
e Concrete spill / over pour &2 Wananpum Damn

Nutwhhmndmg lny other provlsion ufthe Comncz, GCC shall complete nil work inm-lct
accordance with the new mutually agreed upon schedule sct forth in Exhibit A sttached hereto
and by this reference made & part of the Contract. Said schedule shall supersede all prior

l R

EXHIBITN

" Page 2 of 4
13811 —

-




Appendix NN
Page 44 of 53

‘e
<FEB-23-1989 43:31

schedules which are in conflict or inconsistent therewith. GCC understands mnd acknowledges
wdmnofﬂummformpleﬂonof&emrkmmrdmwiﬁ:thﬂdnbuﬁnhh
Exhibit A. In the event GCC fulls to meex eny of the spocified completion dates, liquidated
damages per Contract section G-Mshllibeapplhbhinﬂnlmﬁﬁtdﬂﬂﬂﬁpwdm
aymmmmwmmmnmmwmwmm@m 2,7, and

9 remains uncompleted after the date specified for the particular milestons; and lquidaed
Whhmdnsmo.oomcﬂmmmmbomnﬂbbfudmdwm
deﬁn&ewmkduﬁhdhhxhibﬁ&mﬂeﬂmSmmmpwmrdw
dm:pecmad.

-4, W.Onwbefom lbDiimtﬁllMuw‘

P
0 Gccmmnymmcm:uy being withbold bytheDlth'let Inﬂnmmof
$1,191,71.63 plus WSST. |

S, W.uhwmwwm
settlemont contsined in this agreement is a compromise of disputed claims and that neither the
releass of the $1,191,171.63 plus WSST currently withheld by the Digtrict, nor any other
cwmtlbyﬂnpminsshall be construed asmadmissionof!hbiﬁtybyeﬂhnrm its
dﬁwtou. officers, nnmmissmners, agents, suretues or employees, -

6. WA&SLGNS All terms and provisions of this agreement shall
bebmdmguponnndinmwthebmcf‘mfandbemwbyﬂmparﬁmdmwsmmd

sssigng. This agresment is sofely for uu. hcneﬁtofﬂwepamasnpnmyhm andghaunm
cmtarlghtsmmyﬂ:hdpwtws -

7. MEAQBEHMM This agreement mpm!ullmoﬁm proposed
agreements, comespondence and any othr conversations relating to the subject matter of the
mhmtmunmmﬂsﬂwpmdumofdmﬁinguﬂmpmﬁmbylhepuﬁumdﬂuhlapl

coungel, and it shall be domed t0 have been drafted by nonher mdmdmﬂy but &s a joint effort
of the parties. _

8. CONTRACT DOCUMENTS 330-2023. Except as otherwise specifically
modified by this Agreement and the attuched change orders, all terms and conditions set forth in
Contraet Documents 330-2023 shall remain in full force and effect.

IN WITNESS WHEREOY, the pertics have spproved and executed this agreement.

GENERAL CONSTRUCTION COMPANY
By:

Tos:

Dated:

PUBLIC UTILITY DISTRICT NO. 2

OF GRANT COUNTY, WASHINGTON
By:

P83

2 " EXHIBITN
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Its;
- Dated:
STATE OF WASHINGTON .)
Consiy ol o .)SS.
Wuhhgmmm 2007, before me, .mwmn“k:‘w?:gowmmn

Utility Distriet No. ZofﬂnntCounw, which executed the within and foregoing instrument, and
achowludmdﬂwuﬁhﬂmmtmbuhﬁmmdvohmuﬂnddﬁofnﬁmﬁﬂhe
umnndpwp«ummhmdmmmdmmmmmbow-uﬂwmdhmw

instrument on behalf of such entity.
WITNESS my hand and official mllthednymdywlhumwrm

Notary Public for Washington
Residing at

Commission expires

EXHIBIT N
Appendix NN _Paged of4
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This agroement is made by and boiwoen Gencral Cmsmtcuon Compuny (hetcinaller
called “GCC"), md Public Ukility District No 2 of Gmnt County (hcrninnﬂm culled "D:s(nct"). :
collectively roforred 1o horein uihc“pnm

Recitals
In 2005 the District awarded Contract No. 330-2023 (“Contraci”) to GCC for he
construction ol the ‘Wanapum Future Unit Bypass (“Project”).
The parties intend by Lhis seltiurnenl agresment to resolve outstanding Froject related
claims, resolve issunes relating to the schedule for completion of the work and otherwise modify
the Contract as expressly set fi th in this Agreoment and the aitached Change Orders.

NOW, THEREFORE, in comidsratmn of rhe mutual prom:ses and covenants herem itis

‘ hercby agread as follow

0 W Attachod hereto and hworoomm hercin
by thig reference are Change Order Nos. 2 and 3 which have been mutually agreed to and which

shall be exeouted by GCC ond the District contemporaneously with the execution of this
Agreement.

2, QCC RELEASE AND DISTRICT ACKNOWLEDGMENT. GCC, on behalf of
itsell" and all subcontractors and suppliers doss hereby release the District and lts divectors,
officers, agents nnd employees of and from any and all debts, actions, causes of action, suite,
damages and any and all claims, demands and linbilities whm.soevor of every name and natsire,
both in law and in equity which GCC now hes or ever had erising from or related In any way to
the Contract, sll Contract Change Orders, schedule for completion of the work, and/os
performance of any Jabor or work or the supply of any materials or equipment by GCC and/or
any of itz subcontractors or suppliers in connoetion with the Project up to and including through
the daie of' thls Agreement; EXCEPTING, GCC reserves all ofnx_gus with respect (o
entitloment to additional contract ime and additions) compensation conceming tho issues of®

e porformence and completion of Slots 1 and C ou a concurrent basis,
» the Nace Paint Inspector at Setway claim, >
¢ revised and changed concrete finish rovised drawings contained in revision 15 drwings;
and
all contract drawing icvisions issued subscquent to Revision 15.
All othermm seitied as identified in attached EXITIBIT B for a payment of $69,000.00 to
GCC by the District.

District acknowledges and represents that it has no knowledgs of any claims against GCC
aristng from or relating in any way o the Contract except:
¢ Concrete spﬂ! { overflow relaied to underwater pour &t Wanepum Dam

3. 3 LI TON OF W
Notwithstanding any othcr provision of the Cornmut GCC shall compleis all work in slncl
sccordance with Uie new mutually agreed upon schedule set forth in Exhibit A atteched herelo
and by this reference made a part of the Coniract. Snid schedule shall supersede all prior

—r - oo

EXH[BI’I‘O
_ Page 1of4
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schedules which ere in conflict or inconsistent therowith. GCC understands end acknowledges
that time is of the essencs for completion of the work in accordance with the schedule sel forth in
Exhibit A. In the event GOC fails to meet any of the specified completion dales, liquidated
damages per Contraot seation G-14 shall be applicable in the amount of $5,000.00 per calendar
day for each and every calendar day that the work described in Exhibit A, milestones 1, 2, 7, and
9 remalins uncompleted after the date specified for the particular milestone; and liquidated
damages in the amount of $35,000.00 per calendar day shall be applicable for each and every
calender day that the work described in Exhibit A, milestone 5 remains uncompleied after the

deﬂed

DISTRICT COVENANTS. On or bofore February 23, 2007, the District will
mbnanCCmmpmem wmndy bemgwhhhcldbydle Dmhmomumef
$1,191,171.63 plus WSST. -

5. NOADMISSION OF LIABILITY. It is understood and agreed that the
settlement contained In this agroement is 2 compromise of disputed claims and that neither the
release of the $1,191,171.63 plus WSST curvently withbeld by the District, nor any other
oovemntsbythopmdullbecomuuedasmndmhlon oﬂmbllitybyeitberpmy fts
directors, officess, onmmnssmnem agents, watim or employees.

6. W Al! terms and provisions of this agreement shall
be bindmg upon and inure to the benefit of and be enforced by the parties, their suocessors and
assigns. This agresment is solely for the benefit of the parties signatory hereto, and shall not
create rights in sny third parties.

7. W This agreement supersedes all prior offers, proposed
agreements, carrespondence end any other conversations relating to the subject matter of the
settiement. This agresment is the product of drafting and negotiation by the parties end their legal
counse), and jt shall be deemed to bave been drafted by neither lndividually, but &s a joint effort

of the perties.

8.  CONTRACT DOCUMENTS 330-2023. Except as otherwisc specifically
modified by this Agreement and the nttachod change orders, all terms and conditions set forth in
Contract Documents 330-2023 shall remain in full fores and effect.

IN WITNESS WHEREQF, the partics have approved and executed this agreement,

GENERAL CONSTRUCTION COMPANY  PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON

Aewpwdsy_&m_u,tﬂ.mm Amay_gﬁm MZ:»

T’tle Dated; 2= §~077
Dated;___2 / gfag
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Wanapum Fish Bypass Project

RELEASE AND SETTLEMENT AGREEMENT
EXHIBIT A — REVISED PROJECT SCHEDULE
Interim and Final Milestone / Completion Dates

With Emergency Stoplog Hoist
February 2, 2007
Required
Upstream Fairings: Completion Date
L. Complete setting Temporary Stoplogs 3/23/2007 * $5k/day
2. Complete installation of Module 2 & 3 4/23/2007 * $5k/da
3. Complete Module 1 9/30/2007
B Slot Work:
4, Complete Installation of Stoplog Guides 3/16/2007
5. Complete Gates and Dry Test 9/12/2007 ** $35k/day
Downstream In-water Work:
6. Remove north side and casi end of coffer cell and 410372007
set all blocks
7. Compicie installation of wall extensions 9130/2007 * $5k/day
8. Complete removal of south sheets of coffer cell and 10/1172007
Rackiill |
9. Final Completion 12/15/2007* $5k/day
. 3
Appendix NN -
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Exhibit B
Wanapum Fish Bypass Project
RELEASE AND SETTLEMENT AGREEMENT
EXHIBIT B - CLAIMS ADJUSTMENTS
February 2, 2007
Jesse Modify dogs § 1,000
Stainless stecl angles $ 10,000
Change to type 111 concrete in B slot £ 156,000
" Additional surveying due fo Point E-1 S 10,000
Added water stop gallery, F wall, 500 level future unit $ 10,000
SIS bolted joints instead of shop weid $ 15,000
Remove blocks from slots $ (10,000
Missing splice plates and shims from Selway $ 4,000
Rev, 12 $ 5,000
Lighting Rods on cylinder on gates § 15,000
Rebar on end wall £ 5,000
Conduit on parnpet for hights § 3,000
Credit for pour back 11A §  (5,000)
Credit to leave gallery | $ (10.000)
Total § 69,000
Appendix NN ‘o e o
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement™) made this 8% dxy of May, 2007, by
and between SELWAY CORPORATION, s Montana corporation (“Selway”) and GENERAL
CONSTRUCTION COMPANY, & Delaware corporation (*GCC™).

WITNESSETH:

WHEREAS, prior hereto on December 5, 2005 Selway and GCC entered into & Materisl
Contract (“Contract™) relative to the detailing, fabrication and painting, and delivery of Flow
Fairings Module 1-4 pursuant to project drawings, specifications and related contract documents
for the construction of the Wanapum Future Unit Fish Bypass at Wanapum Dam (“Project™) for
Grant County Public Utility District (*PUD"), as owner;

WHEREAS, disputes have arisen with respect to the inspection requiremeats for the
contract, and Selway submitted a claim to GCC on or sbout November 8, 2006, secking & change
order in the principal amount of Ninety Thousand Two-hundred Dollars ($90,200) for alleged
additional inspection directed by PUD; and '

WHEREAS, the parties by this Asreehmtwishtomdinfacthnve resolved those
disputes and all disputes arising out of or related to the Contract.

NOW, THEREFORE, the parties agree as follows:
1. The foregoing are contractual, not merely recitsl,

2. Within fourteen (14) calendar days of the date of this Agreement GCC will pay
Selway the total sum of Sixty-seven Thousand Dollers ($67,000) in full and complete settlement
of all claims, demands, and causes of action and/or suit arising out of said Contract and said
Project by check payable to Selway and its counsel of record. '

3. For good and valusble consideration, including the payment referred to in
paragraph 2, supra, Selwuy and GCC, for themselves, their officers, directors, shareholders,
employee, represeatatives, agents, attorneys, sureties (including but not limited to Travelers
Cesualty and Surety Company of America), successors end assigns, do herswith release,
exonerate, acquit and discharge the other of and from any end all claims, past, prescat and future,
erising out of said Contract and Project, EXCEPTING only unexpired contract warranties, GCC
is unaware of any warranty issues,

4, In connection herewith, for valuable consideration, Selway assigns and sets over
unto GCC all of its right, title and interest in and to said inspection claim for GCC's pursuit
thereof in its own right against PUD. In connection therewith, Selway will cooperate with GCC
in GCC's pursuit of said inspection claim against PUD,

Page | - SETTLEMENT AGREEMENT

EXHIBIT P
_ Page 1 of 4
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S.  The parties will execute such further documnents as may be required to implement
the terms and spinit of this Agreement.

GENERAL CONSTRUCTION COMPANY

Page 2 - SETTLEMENT AGREEMENT

Appendix NN '
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5.  The parties will executs such further documents as may be required to implement

the terms and spirit of this Agreement,

SELWAY CORPORATION GENERAL CONSTRUCTION COMPANY
By: By:

Its: ' Its:

' Page 2 - SETTLEMENT AGREEMENT

EXHIBIT P
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ﬁ Eﬁ:w W e &
Kaja A Guttormson
From: Kaja A Guttormson on behaif of John Stewart
Sent: Wednesday, May 23, 2007 2:48 PM
To: ‘Ron.Morford'; ‘Dave.Beaudoin’

Subject: General Const./Wanapum Dam (Selway); 3458.023

Attachments; Morford Beaudoin.002.pdf; Penner Letler.06-21-07 pdf; Selway-GCC Settiement
Agreement.Executed 05-08-07.pdf; Penner.005.be.pdf

Attached is May 23, 2007 letter, with enclosures,

John Spencer Stewart PC

Stewart Sokol & Gray LLC

2300 SW First Avenue, Sulte 200

Portlend, OR 87201-5047

Telephone: 503-221-0600, Ext. 230

E‘ax: n5034819-0281 {Direct); Frm Fax: 503-227-5028
miall:

Web: www.lewssg.com .

NOTICE: This e-mail transmission and any attachments may contain Information which is protected by the
attomey-dlient privilege. If you are not the inlended recipient, you are hereby notified thal any disclosure, or
taking of any action in reliance on the contents, is striclly prohibited. If you have recelved this transmission In
mm contact us immediately at 503-221-0609, destroy any coples, and delets it from your computer

Appendix NN
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1
12
13
14
15
16
17
18
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20
21
22
23
24

25

'éecrgc T‘ncm*lp.sosi . : : . ’ June 15, 2010

IN THE SUPEkIOR COURT OF THE STATE OF WASHINéTON
IN AND FOR THE COUNTY CF GRANT

GENERAL CONSTRUCTION COMPANY,
a Delaware corporation,

Plaintiff,
ve. No. 08~2-01339-8 ‘ : .
PUBLIC UTILITY DISTRICT NO. 2
OF GRANT COUNTY, WASHINGTON, a

Washington municipal corporation,

Defendant,

PUBLIC UTILITY Q}STRICT NO. 2
OF GRANT COUNTY, a Washington
municipal corporation,

Third-Party Plaintiff,
Vs,

GENERAL CONSTRUCTION COMPANY, a
Delaware corporation; TRAVELERS
CASUALTY & SURETY COMPANY; and
TRAVELERS CASUALTY & SURETY
COMPANY, BOND NUMBER

. 418103871237BCM,

Third-Party Defendants.

DEPOSIT;ON OF GEORGE THOMPSON
Taken on behalf of the Plaintiff
. Tuesday, June 15, 2010

g

1

i
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11
12
i3
14
15

16

17

18

19

20

21

22

23

24

25

George Thompson

June 15,2018

Q. Page 3."Paragraph 37

A Okay.

0. Now, in youf =« in your testimony earlier
today I was unclear of those document that you
received that you read and those‘that you don't
read. The impression I got was that you for sure
have‘a policy or a procedure of reading documents
that you considered important. My question to you
is did you consider Exhibit 36 important?

A. Yes. '

Q. And therefore can I reasonably assume that
you read Exhibit 36 on or about éhe date you
received it?

A,_ Yes.

Q. I mean, Mr. Thompson, the fact is that all

the way.up until January of 2006 when the dam moved

and you personally got involved on that day as you

-

recall, do you recall that?

A, Yes.

Q. Up until that date General was always

anticipating doing some concurrent slot dewatering

work. Correct?

A. Yes.

Bptpse s e e

0. Bt any time after you received Exhibit 36

up until that date in January which I believe to

126

Appendix OO .
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11

12

13

14

15

16
17

i8

20
21
22
23
24

25

QGeorge Thompson

127
have been either the 3rd or the 5th of January did,

you ever tell FERC that a different construction
sequence was going to be used than that set forth in
the contract?

A. I did not.

Q. Do you know if anyone at PUD told'FE§C?

A. I do not know. ‘

Q. I have spent a great deal of days in a
dusty rambler house in Beverly looking at records
and I have not- found anything. Are you aware of any
document, e-mail, letter, fax, whatever, that would
indicate that anyone at PUD ever told FERC?

| MR. SONN: Object to the form to the
extent Counsel is testifying. |

" Q. Let me reask the éuestion. Are you aware

of any document in existence where PUD advised FERC‘

s

that the cohtractor intended to employ a different
dewatering scheme or system than that set forth in
ﬁhe céntract?

A. Could you be more clear?

Q. . Yes. The contract stated that there was
one dewatering system that was called ocut in the
contract but‘Qou recall th%s morning we talked about

the addendum 1 which said that the contractor could

use that system or he could use a different system

June 15, 2010
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A. I don't understand your question.
MR. SONN' bounsel you got the dates
mixed. You said January 21 then you said December

20 the second time. Just to help out.

;Q.j' The analygis of Jdly 7, 2005 that you

~write is in fact the analysis that Jacobs did in
connection with the dewatering of slots A, B, and C.

.Is that right?

. A.  Probably.
" Q. What I'm just trying to get at, maybe ask

it a little more simple way. Between July 7, 2005
. . . ' 0

‘and December 20, 2005 are you aware of any changes

‘to that analysis? BAnd I asked that because it would

se em as the writer of this 1étte; you'were saying
you've got toﬂgtick with this July 7 analysis.
That's the way I look at it but you may have meant
somefhing else. ‘ .

?. I don‘£ recall,any other énalysis.

;Q;‘ Okay. So as far as you know --— I'm sorry

So as far as you know as of at least December 20,

2005 you wanted to make sure that the contractor was’

complying with the analysis of July 7, 2005,
Correct?
;.A..'  Yes.

Q. And 1t was that sequence that was then

Page 4 of 156
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George Thompson

A. No.

0. So do I undefstand then that the

;qoﬁtractox was permitted to go forward with the

&

precise plan that had been approved on July 7% Is |

that what your testimony is?

1

A. With regards to éewatering, yes.

91 _Were.there any changes?'

A. Yes.

0. What were the changes?

A, Concrete placemeht sequence in slot B.
Q. Was changed? Was chaﬂged, correct?

ﬁu. Yes.

Q. Okay. - And that was as a result of the dam

moving, was it not?

A, Yes. ~

Q. Now, I don't find one.word in this report

to FERC about any of that, do you?

A No.

Q. 'Why did you not tell the FERC péople about

‘A, I don't know.

Q. Were yéu told not to tell them?

A, No. - g

Q. Did you just not tell them on your own?
N . _

. No.

180
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195
‘A..  No. :
M;. Moore was there.
A. _ Yes.
Q. . So soﬁebody had identified them as a
Category 1 potential failure mode. '
A. Yes.
Q.. Do you know who had done that?
A.  No. |
Q.. Was it you?
A, No.
o} Was it PUD?
A. No.
Q. Was it FERC?
A. I don't know.
Q. Now, can you explain to me why‘in this
letter to Mr. Moore -- strike that. In this letter
to Mr. Regan Mr. Moore did not disclose to FERC the
fact that the dam had moved in early January 2006
and that that had resultea in afchahge in the
concrete placement schedule?
MR. SONN: Object to the form. Assuming
facts not in evidence.
Q. Well, excuse me. On the facts in
evidence, the dam moved in January. Correct?
A. Yes.
——
o ‘ - A— T e
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Q. 'The ¢oncrete pour schedule was changed as
a result of that. Correct? ,

A, Yes.

Q. Why were those facts not iﬁ this letter to
FERC? Do you know?

A, I do not know,

Q. If you had written this letter would you

‘have disclosed those facts to FERC?

A, I don't know.

0. Well, if you're talking -- you're wiiting
-~ your organization is writing a letter to the
Federal Energy Regulatory Comhission specifically
about the integrity of this dam and the integrity of
the post-tensioned anchors. And approximately nine
months previous you'd ﬁad & situation which was
Qérious enoﬁgh that you stopped work, changed the
sequence and .50 ¢on. And from your perspective you.
don't think that would be something that you shoﬁld
h;ve reported to FERC?

A, No. |

C. You don't think you should have?

" A.  Yo.

Q. ‘Okay. In any event, Mr. Moore through Mr.
Hammond, your boss, says that he's enclosingvthree
copies of drawings, plans, and specifications and a

Appendix 00
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2301

“A.. Some time shortly after it was issued..

Q.. Okay. Was your -- was your opinion sought
with respeét to any of the terms of the agreeﬁent?

A.  No. '

Q. I'm goin§ to show you what we've marked as
Exhibit 54. ‘Thig is the declaration of Dana Jeske.

MR. LARKIN: Fifty-five. |

MR. STEWART: Fifty-five? You're right.
Excuse me. |

(Whgreupon the Declaration of Déna Jeske
was marked Exhibit 55 for identification.)

Q.. Exhibit 55 is a declaration of Dana Jeske
which is dated July 17, 2009. Have you seen tﬁis
‘before? |

‘A, &es.

Q. ' Page 6 undexr oath'Mr. Jeske states the ‘
following: "GCC providéd contemporaneous notice of
‘each item that change order 2, 3, 4, and 5
inqlg@ed." And then he lists what was included in
change order 2 and so forth.‘ Do you see that? ‘

_A. I do. i

_(Whereupon‘Generai's'Third Interrogatories
were marked Exhibit 56 for identification.) -

Q. ~ Exhibit No. 56 is General's thirxd
interrogatories and £ifth iequest for production

rm——— = = ’ — Appendix 00
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ﬁﬁhat are'dé;ed'July 29, 2009: And I want to draw
‘youi attention to page'7 interrogatory --
interrogatory number 2. Interrogatory number 2 says
“"In paragraph 11 of the July 17, 2009 Declaration of
Dana Jgske; the declarant declares'under penalty of
pekjury that quote, GCC provided contenporaneous
notice of each item tgét change order 2 includeé."
fAnd then I asked the following. “With respect to
the foregoing guoted declaration excerpt provide
separately with respect to each change order no. 2
item the following information." And then -- do you
.see that?

Y I do.

(Whereupon the PUD's Answers to
Interrogatories were marked Exhibit 57 for
identificatiop.)

Q. What you've just been handed was and
marked as Exhibit 57 is your answers with respect
thereto. And you signed these on Rugust 27,
Cofrect? 'Is that your signature?

A. Yes.

Q. Now when you — when you -- when you
signed those under oath did you take a look at

Exzhibits 2, 3, 4, and 5 to determine what was

included within those documents?

Appendx 00
Page 9 of 15
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'A.  Which exhibit?

‘ THE VIDEOGRAPHER: This marks the end of
tape number 6 in the deposition of George Thompson.
The timé is 4:48:56. We are off the recoxd.

~(Wﬁereupon thelproceedings were reéessed‘
until 4:51 p.m;) g.

THE VIDEOGRAPHER: Back on record. Here
marks the beginning of tape numbe£ 7 in the
deposition of George Thompson. The time is 4:51 and
6 seconds. ,

QiA Was there a reason why you signed these
answers rather thgn Mr.. Jeske?

A, I believe Mr, Jeske was not available that
day. | h

0. Okay. So if you look at the settlement
agreement,’Exhibit’Sé, after the first two -- after
‘the first three pages you'll see a listing of items
that tbﬁal §69,000. Do you see that?

A, I do.

Q. And then if you look at the next page
you'll see exhibit -- you'll ‘'see change order 2,
whic# the most significant part of which is a $2.
million contract increase for providing newly

designed dewatering stop logs. Do you see that?

A. Yes. A

5

232
3
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'@ And ;hen if you turn over a humber of
pages you“will see what is denominated éhange ordexr
3? And that has thgn a whole series of revised
drawings and you get over to page number 15 of
change.order 3. And that increases the contract

‘price by another $4.3 million. BSo if you look at

change orders 2 and 3 and the list which is attached

‘as  Exhibit B this $29 million contract price was
increased by more than 20 percent. Theé original
contiact.price was $29 million. And thg new
contract price is over 35 million. Now, in you¥
¢§perience in general contracting would you say that
a 20 percent increase in contract price is a pretty
significant increase?
{A. Yes.
Q. Now; let's look at your answer. I asked a
Qéuestion, ;t's simple. ® Mr. Jeske>said there was
contemporaneous notice given with gespect to all
theseAitemg. And your answver was, fo the extent I
could understand it--
MR. SONN: Which exhibit are you on,
Cqunselor?b
MR. STEWART: I'm on Exhipit 57.
Q. , Your answer at ﬁage 3 was a series of

objections followed by the following at line 14.

ZBBVE'
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.Népe”of the "items listed in' Exhibit A to GCC's

third interrogatories gave rise to a claim under GC-

10 so the information that 2(a) and 2(b) seek,'i.e.,

" information based on language taken from GC-10 or

based on GC-10, then paren, the date of the

- beginning of the event or occurrence giving rise and

‘the date on which GCC first gave notice is

information that is neither relevant or likely to —-

or reasochably calculated to lead to the discovery of

admissible informgtion. Now=-=-
.MR. SONN: Evidence.

'Q. And then it says "Those with knowledge of

‘the above include Dana Jeske, George Thompson,

Reece, Mike Pierce."” Okay? Are you there?
A. Yes,
Q. So is it your -- is it your testimony that

all of these claims that were paid, all these

anounts that were paid in Exhibit 54 had been

properly noticed to the District?

MR. SONN: Object to the form. It's a

mischaracterization.

0. Yo@ can answer that.
A. No.

AQ. I'm sorry?
A. No.

.
=T e | e ey e —p——y e 5 i “I GF‘—
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';“ They were not properly noticed?

[

Q
‘_A. NQ.
Q

. Then why were they paid?

AL Some of those claims were District

requests that didn't require a notice to GCC.

Q. ‘Let me get this straight now. So if it

was a District reguest then the notice was not

required, is that what you're saying?

lAJ Yes.

B

Q. Okay. Now, I asked you one last guestion
andAI want yoﬁ to go b;ck and carefully look at your
response. In my interrogatory I asked you -- I
asked ?UD, excuse me, to furnish me copies of all of
these alleged notices. My request for production
was "Please produce all documents referred to,
reviewed or relied upon, or identified in responding
to each of the subparts of glaintiff's foregoing
interrogatory.® Do you see that?

. A.‘ No.
Q. It'; in Exzhibit 56, 56 page 10. Okay, do
you see that?
A. I do.
o. Now, take a look at Exhibit 57. Right
above your signature on page 4. In response to my

regquest that you produce all these alleged notices

235
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