
No. 326527 

P. by and through its Personal 
Representative, JESSICA WILSON and LORRAINE HENSLEY, by and 

through her Personal Representative, 
Appellants-Plaintiffs, 

v. 

COMMUNITY HEALTH ASSOCIATION OF SPOKANE (CHAS); 
PROVIDENCE HOLY FAMILY HOSPITAL; SPOKANE EAR, NOSE 

AND THROAT CLINIC, P.S., and MICHAEL CRUZ, M.D., 
Respondents-Defendants 

BRIEF RESPONDENT COMMUNITY ASSOCIATION 
OF SPOKANE (CHAS) 

Christopher J. Mertens, WSBA #13591 
Miller, Meliens & COlnfort, PLLC 
1020 NOlih Center Parkway, Suite B 
K.ennewick, W A 99336 
(509) 374-4200 (phone) 
(509) 374-4229 (fax) 
Attorneys for Respondent Conl1nunity 
Health Association of Spokane (CHAS) 



I. ...................................................... 1 

. .... , ............................... 1 

1. Whether the trial court in failing to the 
SUlnlnary judgtnent against 
negligence liability and causation. 

on the elelnents of Inedical 

Whether the trial court erred in dislnissing the Hensleys' clahns 
of infonned consent on a directed verdict. 

3. Whether the trial court erred in denying the Hensleys' request 
for a new trial given jury Inisconduct. 

OF .............. , ........ 1 

A. Sun11nary Judgt11ent .............................................. 5 

1. Standard of Review ................................... . 

2. SUlnlnary Judglnent Standard .......................... 5 

3. The Hensleys' SUlnlnary Judgn1ent Motion should 
not be Reviewed as the Hensleys failed to Clailn it as 
an Appealable Issue ...... , ................................ 7 

4. SUlnlnary Judgt11ent was Properly Denied because 
Dr. Conova1ciuc's Declaration created a Genuine 
Issue of Material Fact .................................... 8 

5. SUlnlnary Judgtnent was Properly Denied because 
the Hensleys Failed to Provide Sufficient Expert 
Testilno11y ............................................... 12 

6. Even if No Genuine Issue of Material Fact Existed, 
the Standard of Care was Inet. ....................... 18 

B. Hensleys' Infonned Consent Claim was Properly 
........................................................... 19 



1. Standard of ................................... 19 

2. The this do not an 
"-./'V'~l'-'VJ . ..l" Clailn .......................................... 19 

3. if an Infonlled Consent clainl were Available, 
the Hensleys Failed to Make a Prinla Case .. 26 

a. Expelis as to of loss 
of cllal1ce ..................................... . 

C. Juror Misconduct ............................................ . 

1. Standard of Review .................................... 35 

2. The Court Properly Denied the Hensleys' Clailns of 
Juror Misconduct. ...................................... 36 

a. There was no Undisclosed Bias ............. 36 

b. No llnpennissible Extrinsic Evidence was 
Introduced ...................................... 38 

1. Statelnents Regarding Personal 
Experiences ......................... 39 

11. Statelnents Regarding Attorney 
Schultz ............................... 41 

c. Purported "Inability of Two Jurors to 
Perfonn Their Duty." ........................ .43 

......................................................... 45 

ii 



Adams v. Richlarld Clinic, 
37 Wn. App. 650, 681 1305 (1984) ....................... . 

Anzend v. Bell, 
89 Wn2d 570 138 (1997) .................................... 6 

Ayers v. Johnson & Johnson Baby Products Co., 
117 Wash.2d 747,818 P.2d 1337 (1992) ......................... .43, 44 

Backlund v. Univ. of Washington, 
137 Wash. 2d 651,975 P.2d 950 (1999) ........................ 21,27 

Balise v. Underwood, 
62 Wash.2d 195, 381 P.2d 966 (1963) ................................. 31 

Bays v. St. Luke's Hosp., 
63 Wash. App. 876,825 P.2d 319 (1992) ............................ 21 

Breckenridge v. Valley Gen. I-Iosp., 
150 vVash. 2d 197, P.3d 944 (2003) ........................... 39, 40 

Brown v. Dahl, 
Wash.App. 565, 705 P.2d 781 (1985) ............................. 27 

Buckner, Inc. v. Berkey Irrigation Supply, 
89 Wn. App. 906, 951 P.2d 338 (1998) ................................ 7 

Bundy v. Dickinson, 
108 Wash. 52,182 947 (1919) ................................... . 

Burnet v. Spokane Ambulance, 
54 Wash. App. 162, 772 P .2d 1027 (1989) review denied, 
113 \Vash.2d 1005 (1989) ...................................................... .22, 

Cole v. Laverty, 
Wn. 180,79 (2002) ................................. 6 

iii 



Kuhn v. Schnall, 
1 Wash.App. 560, 
169 1 38 

Mason v. Ellsworth, 
3 Wash.App. 298,474 P.2d 909 (1970) ................................ 30 

Mathisen v. Norton, 
187 Wash. 240, 60 1 (1936) ................................... . 

McCoy v. Kent Nursery, Inc., 
163 V/n.App. 744,260 P.3d 967 (2011) .............................. 35 

Miller v. Peterson, 
42 Wash.App. 822,714 P.2d 695 (1986) .................... 13, 15,28 

Nelson v. Placanica, 
33 Wash.2d 523, 206 P.2d 296 (1949) ...................................... 39 

Plaisted v. Tangen, 
72 Wash.2d 259,432 P.2d 647 (1967) ................................. 31 

Richards v. Overlake Hasp. Med. Ctr., 
59 Wash. App. 266, 796 P.2d 737 (1990) .......................... . 

Right-Price Recreation, LLC v. Connells Prairie Cnlty. Council, 
146 Wn.2d 370, 378, 46 P .3d 789 (2002) .............................. 7 

Robinson v. Sajeway Stores, Inc., 
113 Wn.2d 1 158,776 676 (1989) ........................... 35 

Ruffer v. St. Frances Cabrini Hospital of Seattle, 
56 Wash. App. 625, 784 P. 2d 1288(1990) ................... .28-32,34 

Seybold v.Neu, 
105 Wash.App. 666,19 P.3d 1068 (2001) .......................... . 

Smith v. Shannon, 
100 Wn.2d 26,666 P.2d 351 (1983) ....................... 28, 29, 32, 33 

Spratt v. Davidson, 
1 Wash.App. 463 179 (1969) .............................. 36 

v 



I(uhn v. Schnall, 
1 Wash.App. 0), 
169 1 38 

Masorl v. Ellsworth, 
3 Wash.App. 298, 909 (1970) ................................ 30 

Mathisen v. Norton, 
187 Wash. 240, 60 1 (1936) ................................... . 

McCoy v. I(ent Inc., 
163 Wn.App. 744, 260 P.3d 967 (2011) ......................... .. 

Miller v. Peterson, 
42 Wash.App. 822,714 P.2d 695 (1986) .................... 13, 15,28 

Nelson v. Placanica, 
33 Wash.2d 523, 206 P.2d 296 (1949) ...................................... 39 

Plaisted v. Tangen, 
72 Wash.2d 259,432 P.2d 647 (1967) ................................. 31 

Richards v. Overlake Hosp. Med. Ctr., 
59 Wash. App. 266, 796 P.2d 737 (1990) ........................... .41 

Right-Price Recreation, LLC v. Connells Prairie Cmty. Council, 
146 Wn.2d 370, 378,46 P.3d 789 (2002) ......................... .. 

Robinson v. Safeway Stores, Inc., 
113 Wn.2d 154, 158, 776 P.2d 676 (1989) ........................... 35 

Ruffer v. St. Frances Cabrini Hospital of Seattle, 
56 Wash. App. 625, 784 P. 2d 1288(1990) .................... 28-32,34 

Seybold v. Neu, 
105 Wash.App. 666, 19 P.3d 1068 (2001) ......................... .. 

Smith v. Shannon, 
100 Wn.2d 26,666 P.2d 1 (1983) ....................... 28, 29, 32, 

Spratt v. Davidson, 
1 Wash.App. 463 P.2d 179 (1969) .............................. 36 

v 



v. Balisok, 
1 631 (1994) ............................ . 

v. Briggs, 
44, 776 P.2d 1 (1989) .......................... . 

State v. Cwnmings, 
31 Wash.App. 

State v. Hatley, 

642 415 (1982) ......................... .. 

41 V/ash.App. 789,706 P.2d 1083 (1985) ... 

Turner v. Stinze, 
153 Wash. App. 581, P.3d 1243 (2009) .......................... 36 

White v. !(ent Med. Ctr., 
61 Wash.App. 163,810 P.2d 4 (1991) ............................ 13,14 

Young v. !(ey Pharmaceuticals, 
112 Wn.2d 216,770 P.2d 182 (1989) .................................... 7 

Zebarth v. Swedish Hosp. Med. Ctr., 
81 Wash.2d 12,499 P.2d 1 (1972) ...................................... .28 

Bowers v. Ta bn age, 
159 So.2d 888 (Fla.App.1963) ..................................... .. 

Celotex Corp v. Catrett, 
U.S. 317, 91 L.Ed.2d 265, 106 S.Ct. 2548 (1986) .............. . 

McDonough Power Equiplnent v. Greenwood, 
104 S.Ct. 845,464 U.S. 548,78 L.Ed.2d 663 (1984) ............... 37 

Sandford v. Howard, 
161 Ga.App. 495, 288 S.E.2d 739 (1982) ................................... 13 

Scott v. Wilson, 
396 S.W.2d 532 (Tex.Civ.App.1965), ajJYd, 
412 299 1967) ......................................... . 

vi 



Starnes v. Taylor, 
1 (1 

Stottlemire v. Cawood, 
213 

Yeates v. Harms, 
1 I(an. 320, 393 P.2d 982 (1964) .................... . 

RCW 7.70.040(1) ................. '" ............................................... 6 

RCW 7.70.050(1) ............................................................. 26, 

RCW 7.70.050(2) .................................................................. 29 

RCW 7.70.050(3)(d) ......................................................... 29, 33 

RAP 2.4(a) ........................................................................... 7 

RAP 5.3(a) ........................................................................... 7 

vii 



I. 

IS Comlnunity 

1-',,",1.1.<.-<L<\-U, the of ..L..I'-Jll-'-'-"',J.-'-

by and through its Personal representative, Jessica Wilson and LOlTaine 

by and through her Personal (the Hensleys), seek 

reversal of the Trial Court's denial of their sunl1nary judgtnent against 

CHAS and the dislnissal of their c1ailn of lack of infonned consent as well 

as the denial of a new trial due to alleged jury nlisconduct. 

1. Whether the trial court erred in failing to grant the Hensleys 

sunlnlary j udgtllent against CHAS on the elelnents of nledical negligence 

liability and causation. 

2. Whether the trial court elTed in dislnissing the Hensleys' 

clailns of infornled consent on a directed verdict. 

3. Whether the trial court elTed In denying Hensleys' 

request for a new trial given jury Inisconduct. 

LOlTaine Hensley was 51 years of age when she passed away in 

February of 2009. CP 6-10. She died as a result of a brain henliation due 

to cerebrOlneningitis, and infection in the brain. Id. On January 26, 

Jessica Wilson, on behalf of the of Lorraine Hensley and her 
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statutory beneficiaries, filed the subject lawsuit in which brought clain1s 

for Inedical negligence and wrongful death. 3. 

that n1edical providers at as as other .L.L~JLL'-"'·'U- Defendants, 

failed to n1eet the standard of care in their treatn1ent of Lonaine Hensley 

and also failed to provide Hensley with infonned consent. 10-12. 

along with the other Defendants, Inoved for sun1n1ary 

judgt11ent against the Hensleys on April 2012. CP 16-24. The basis of 

the n10tions was that the Defendants clain1ed that the Hensleys lacked any 

testin10ny frOln a qualified n1edical expeli who could establish the 

elelnents of any of the Hensleys' clain1s. Id. The Motions were scheduled 

to be heard on June 1,2012. CP 76. 

On May 22, 201 the Hensleys responded by filing a 

countennotion for SUInInary judgtnent, a response, and a Inotion to shorten 

tilne against eHAS and the other nmned Defendants, requesting entry of 

judgt11ent on the issues of liability and causation and that the Inotion also 

be heard June 1,201 CP 25-40. Supporting the Hensleys' n10tion was a 

declaration frOln their otolaryngologist (ENT) expeli Steven 

M.D. CP41-70. 

Kn1ucha, 

eHAS received the I-Iensleys' counten110tion via n1ail after it was 

tnailed on Monday, May ,2012. CP 30. On Thursday, May 24, 2012 

sent a rebuttal tneInoranduln to the Hensleys' Inotion for sun1Inary 
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112-117. also filed a ,·""01 .... n."t"01'[ declaration fron1 

their Conovalciuc, Inotion 

SU111111ary judgrnel1t. all of 

the judge assigned to the case at 

was appointed to the case. RP 

tilne recused hin1self and a new judge 

a the Inotions for SUInn1ary 

judgrnent were re-noted for, and eventually heard, on June 2012. 

3554-3557. 

In deciding on the n10tions, the trial Court took issue with Dr. 

KJnucha's declaration, RP 3566-3570, but allowed the Hensleys to obtain 

a supplelnental declaration froln Dr. IZlnucha that would cure the 

deficiencies and defeat and the other Defendants' Inotions for 

sun1n1ary judgr11ent. 3568-3569. Thereafter, the trial court denied the 

Hensleys' Inotion for SUInInary judgr11ent against CHAS. CP 176; RP 

3595. 

Discovery continued thereafter and trial in this n1atter began on 

May 5, 2014, RP 117, and concluded on May 29, 2014, RP 3553. The 

Hensleys claiIned at trial, in pertinent part, that (l) the priInary care 

physicians at CHAS failed to appropriately treat a chronic sinusitis which 

led to a significant infection in her sinus, causing an erosion of the bone 

leading frOln right frontal sinus into the right craniuIn, and (2) that this 

violated the standard of care. RP 3405. 
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It was position at trial that patient not a 

rather that she had a recurrent sinusitis over 

Inost likely contributed to by and sinoking. 

3480. CHAS had the support of two board certified fatnily physicians: 

Ledgerwood froin Wenatchee, Washington, and 

Walter Balek, a fan1ily practitioner frOln Spokane, RP 2293. They were 

both supportive of the care provided by all of the providers at CHAS. RP 

2309,2314,2561. 

On May 31,2014, after hearing all the evidence in this n1atter, a 

jury of twelve Spokane County residents entered a special verdict forn1 in 

which the jury found that Defendant CHAS violated the standard of care 

in their treatlnent of Lorraine Hensley. CP 907-909. As to the violation of 

standard of care by CHAS, however, the jury found that the violation 

was not a proxiinate cause of the injury to Lorraine Hensley. CP 908. 

jury found by a vote of 10-2 that CHAS violated the Standard Care and 

by a vote of 10-2 that the violation was not a proxiinate cause of injury or 

death to Lorraine Hensley. Id. 

The jury thus retu111ed a verdict in favor of CHAS and did not 

award datnages to the Hensleys. CP 908. Following the delivery of the 

verdict by the jury foreinan, the Court polled each juror as to their 

individual findings regarding the standard of care as to each 
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provider/defendant. 951. juror confinned votes 

and the 

filed a Motion for a pursuant to on the basis of 

alleged instances of juror n1isconduct and three alleged .1._LL>JLUJ."''-'V>J of elTor 

CP 910-934. That Motion was denied. CP 1015. Hensleys 

have now filed this appeal H71'"1<='1''::>-l1''1 they reasseli SOlne of those claitns. 

1. Standard 

Coulis review an order regarding SUlnlnary judgtnent de novo. 

Seybold v. 105 Wash.App. 666, 19 P.3d 1068 (2001). 

whether an expeli is qualified to testify is a detennination within the 

discretion of trial court and will not reversed absent Inanifest abuse. 

Harris v. Groth, 99 Wash.2d 438,450, 663 113 (1983). 

SU1lli11ary judgment is properly granted when the pleadings, 

affidavits, depositions, and adinissions on file den10nstrate there is no 

genuine issue of Inaterial fact and the Inoving party is entitled to judgtnent as 

a 111atter of law. Folsom v. Burger I(ing, 135 Wn.2d 658,663, 958 P.2d 301, 

304 (1998). The Inoving party has the burden to delnonstrate that there is no 

genuine dispute as to any 111aterial fact and reasonable inferences fr0111 the 
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~'U.....,"u.vv Inust be 

.<u-v"uvv is viewed 

Cole v. Laverty, 

against the Inoving party. Id. In other words, 

the light Inost to the 

180, 79 (2002). 

Sununary judgtnent should only be granted if, froin all the evidence, 

a reasonable person could reach only one conclusion. Folsonz, 135 Wn.2d at 

663. Conversely, when the court detennines there is a dispute as to any 

n1aterial fact, sununary judgt11ent is in1proper. A Inaterial fact is one upon 

which the outcoine of the litigation depends. Doe v. Department of 

Transportation, 85 Wn. App. 143,147,931 P.2d 196 (1999). 

couli should not resolve any issue of credibility at a sun11nary 

judgtnent hearing. Amend v. Bell, 89 Wn.2d 124, 129, 570 P.2d 138 (1997). 

An issue of credibility is present if the party opposing the SUInlnary 

judgtnent Inotion COlnes forward with which contradicts or 

ilnpeaches the Inovants evidence on a Inaterial issue. Dunlap v. Wayne, 105 

Wn.2d 529,536-37, 6 P.2d 842 (1986). 

Because of the unique nature of Inedical negligence cases, plaintiffs 

are required to present expert testin10ny to establish a priina facie case of 

negligence. The testilnony n1ust be (l) that the defendant healthcare 

provider's treatInent was below the standard of care (2) that the standard 

of care violation proxin1ately caused the plaintiffs injuries. 

7.70.040(1); Harris, 99 Wn.2d at 449. 
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Filing a tin1ely notice of appeal is to 

Washington's appellate jurisdiction. Buckner, Inc. v. Berkey Irrigation 

Supply, 89 Wn. App. 906,911,951 P.2d 338 (1998). 5.3(a) requires 

a notice of appeal to "designate the decision or part of decision which the 

party wants reviewed. " Washington's appellate courts will not review an 

order that was not designated in a tin1ely notice of appeal. RAP 2.4(a); 

Right-Price Recreation, LLC v. Connells Prairie Cmty. Council, 146 

Wn.2d 370,378,46 P.3d 789 (2002). 

The Hensleys filed a tilnely notice of appeal, but did not designate 

the order denying her pre-trial n10tion for sun11nary judgInent in that 

notice. See 1017-33. also filed an an1ended of 

appeal, but that mnended notice also omitted the pre-trial SUlnlnary 

judgInent order. CP 1034-46. 

The Hensleys bore the burden to designate all of the orders that 

they wanted reviewed. The Hensleys failed to designate the pre-trial 

SUlnlnary judgInent order, and there is no exception that can forestall the 

consequences of the Hensley's failure. The Court should, therefore, 

decline to review the pre-trial SU1111nary judgInent order. 
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SUlnlnary against the on 

April 2012. On May 201 the responded by 

filing a counten110tion for SUlnlnary judgI11ent and n10tion to shorten tilne 

against and the other Defendants, requesting entry of judgInent on 

the issues of liability and causation and that the Hensleys' n10tion also be 

heard June 1, 2012. CP 25-40. Supporting the Hensleys' lnotion was a 

declaration fron1 their otolaryngologist (ENT) expert Steven Kinucha, 

M.D. CP 41-70. Therein, Dr. I(n1ucha stated that he was "fan1iliar with the 

national standards of care of n1edical professional treatn1ent for processes 

such as acute sinusitis, which is and was the condition at issue in the 

treatn1ent of the deceased Lorraine Hensley." CP 42. 

CHAS received the Hensleys' countennotion via lnail after it was 

n1ailed on Monday, May 21, 201 CP 30. As noted, the Hensleys' 

countennotion for sun1lnary judgInent and lnotion to sholien tilne were to 

both be heard only nine days later on June 1, 2012. CP 76. Further, 

Monday, May 28 was a court holiday for Men10rial Day. CHAS thus had 

until Friday, May 25, 2012 to draft and lnail a response to the Hensleys' 

n10tion for SUlnn1ary judglnent and n10tion to shorten tin1e in order to 

allow three days n1ailing so that the Court would it at least one 
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day before it would be heard on 1, 2012. This is because 

could not be sure whether the Court would allow Hensleys to 

on shortened tinle and were forced to proceed as if the Court would. 

While prejudiced by tinle, in that two day period CHAS was able 

to draft a rebuttal nlelnorandunl to the Hensleys' nlotion for sunl1nary 

judgnlent. CP 112-117. CHAS was also able to contact their physician 

client, Pavel Conovalciuc, MD, and quickly put together a responsive 

declaration refuting the Hensleys' l1lotion for SUl1l111ary judgtnent. CP 1 

127. Therein, Dr. Conovalciuc was silnply able to discuss his 

qualifications, that he treated the patient, and testify that he and another 

CHAS nlet the standard of care in their treattnent of LOlTaine 

Hensley. Id. Because so little titne was available, this declaration could 

only be filed with an affidavit pursuant to OR17 as no original could be 

secured in such short tilne. Id. 

after all of these responsive doculnents were filed, 

judge assigned to the case at the tin1e recused hitnself and a new judge was 

appointed to the case. RP 7. a result, the Inotions for SUlnlnary 

judglnent were re-noted for, and eventually heard, on June 22, 201 

without the opportunity to supplelnent any of the responses. RP 3554-
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now take issue with the sufficiency of 

Conovalciuc's declaration and rest ahnost exclusively on the that the 

court held that it was 

also took issue with I(n1ucha's declaration and a 

to RP 3566-3570; CP 102. Court and found that 

the declaration was flawed because Kl11ucha did not profess any 

knowledge or understanding of the standard of care in the State of 

Washington. RP 3568-3569. However, the Court allowed the Hensleys to 

a supplelnental declaration froln Dr. Klnucha that would fix this error 

because if it was not fixed, CHAS and the other Defendants would have 

been entitled to sun1lnary judgInent as a n1atter of law. Id. No such 

opportunity was afforded CHAS hO'wever because the Couli deen1ed there 

was enough to state a genuine issue of n1aterial fact. 3591: 17-20. 

These lnotions occurred only a few n10nths after filing of the law suit and 

the trial this lnatter did not occur for another two years. 

The trial court thus denied the Hensleys' lnotion for sun1n1ary 

judgInent against CHAS. RP 3595: 5-9. In denying the Hensleys' Motion, 

court found a genuine issue of fact as to what specialty of doctor could 

testify regarding the standard of care of another specialty. The trial court 

stated that, "[s]o what that generates is issues of fact that lnay cOlne up 

between the experts, and I an1 okay with that." 3594: 10-16. 

10 



now clainl that failed to SUbl11it expeli 

rebutting Dr. Kmucha's evidence, and failed to establish 

existence of any genuine issue nlaterial fact for trial. They clainl they were 

entitled to sumnlary judgnlent against on both liability and causation. 

While the Hensleys are correct that the COUli was critical of 

Conovalciuc's declaration, the Court's decision had nothing to do with 

Declaration of Dr. Conovalciuc. The court found that even if was flawed 

"it does not l11ake any difference." RP 3592: 24-25. 

However, CHAS believes that on review the Court will find that 

the Declaration of Dr. Conovalciuc was sufficient to create a genuine issue 

of nlaterial fact as to conlpliance with the standard of care. In Dr. 

Killucha's declaration he states that he is an otolaryngologist, that he 

reviewed Lorraine Hensley's nledical records, that the CHAS providers 

provided care below the standard of care and why. CP 42. The declaration 

of Dr. Conovalciuc, however contains siInilar details. Dr. Conovalciuc 

provides his expertise as a fanlily practice physician, that he exanlined 

Lorraine Hensley and reviewed her records. The question is whether Dr. 

Conovalciuc was required to go through each instance of treatlnent and 

state why each instance cOlnplied with the standard of care. Surely he 

could do so given sufficient tinle. However, counsel for CHAS only had two 

days to consult with Conovalciuc and prepare a Lastly, it 

11 



seelns that the that the denial of the 

sun1n1ary ......... ,;..,-LA ... ...., ...... " Inotion actually hinged on decl arati on, 

would have been afforded a chance to supplelnent the declaration, 

n1uch the Salne as the '-''-'OJ'OJ''''''J..., to the n10tion for SUInInary 

judgtnent by i..L.LLLfo'-.'V·"" on a supplelnental declaration 

and he was afforded the 0ppoliunity to so supplen1ent. 

Even assuInIng that the Declaration of Dr. Conovalciuc was 

insufficient to create a genuine issue of Inaterial fact, Dr. K.111ucha was not 

qualified to opine on the standard of care of fan1ily practice providers. 

The general rule is that a practitioner of one school of Inedicine is 

incolnpetent to testify as an expert in a n1alpractice action against a 

practitioner of another school. Eng v. I(Zein, 127 Wash. App. 171, 176, 

110 P .3d 844, 847 (2005). While there are several well-established 

exceptions to this rule, Id., those exceptions do not apply here. Those 

exceptions include circulnstances where: (1) the Inethods of treatn1ent in 

the defendant's school and the school of the witness are the Salne; (2) the 

Inethod of treatn1ent in the defendant's school and the school of the 

witness should be the Salne; or (3) the testin10ny of a witness is based on 

of defendant's own school. Id. will shown, these 
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'l->",rHH'H.' do not apply because 

his declaration. 

KInucha did not assert any of theln 

In Miller v. Peterson, Wash.App. 695 (1986), 

first two exceptions holding, "that a practitioner of one 

Inedicine testify against a .... V"L".L~,L1,....,L of another school of 

Inedicine when the n1ethods of treatn1ent of the two schools are or should 

be the san1e." Id. at 831. However, they did so after review of Sandford v. 

Howard, 161 Ga.App. 495, 288 S.E.2d 739 (1982). There orthopedic 

surgeons treated patients with the san1e aihnent and were fan1iliar with the 

procedure utilized by a defendant podiatrist. Id. 

In White v. I(ent Med. Ctr., 61 Wash.App. 163, 810 4 (1991), 

the court sin1ilarly considered only whether a specialist's testin10ny 

regarding the standard of care of a general practitioner could satisfy the 

plaintiffs sumlnary judglnent burden. There the court recognized that "a 

general practitioner cannot nonnally be held to the standard of care of a 

specialist. " 

While in reversing the superior couli's SUlnlnary judgt11ent order 

court did find that, "So long as a physician with a medical degree has 

sufficient expertise to delnonstrate familiarity with the procedure or 

Inedical probleln at issue, '[0 ]rdinarily [he or she] will considered 

qualified to express an opinion on any sort of Inedical question, including 

13 



questions areas In the physician is not a specialist''', the specific 

facts of that case caused the reversal. Id. at 1 couli 

exclusively on fact that: 

as 
as that [the plaintiff s synlptonls 

enough to establish for a vocal cord 
exmnination. This concurrence establishes that the alleged 
standard of care is Inore than Inere personal opinion and is 
sufficient to establish, at least for SUlnnlary judgInent 
purposes, the ... specialists' knowledge of the standard of 
care applicable to general practitioners. 

Id. at 175 (Enlphasis Added). FUliher, in Tl'llite the Court sitnply found 

that the specialist's opinion regarding the general practitioner's actions 

created a genuine issue of nlaterial fact and that sunlnlary judgIllent was 

not proper. 61 Wash.App. 163. It did not grant sUlnlnary judgInent. Id. 

This case, on the other hand, could not be any Inore different than 

both Miller and White. The Hensleys countennotion for sunlnlary 

judgnlent relied exclusively on the declaration fronl their otolaryngologist 

(ENT) expert Steven Ivnucha, M.D. CP 41-70. Therein, Dr. Klnucha 

stated that he was "fmniliar with the national standards of care of Inedical 

professional treatInent for processes such as acute sinusitis, which is and 

was the condition at issue in the treatInent of the deceased Lorraine 

Hensley." CP Dr. Ivnucha did not, however, identify any training, 

or education related to fmnily practice nledicine that would 



to 1'"""''''1ri""r opinions standard of care of a fmnily 

41-70. lack testilnony 

"all of doctors" including as was found White, 

the standard of care was breached. 

While Dr. IZlnucha Inay and appropriate 

qualifications as an (otolaryngologist), he did not state in his 

declaration that he is fmniliar with the standard of care in the State of 

Washington as it pertains to a Physician Assistant Certified (P A-C) or 

fmnily practice physician. Id. (While at CHAS, Lorraine Hensley was 

treated by PA-CNaon1i Ward and fanlily practice physician Dr. Pavel 

Conovalciuc, neither of wholn are CP 123-127.) In Miller, the 

court applies the exception to the rule that a practitioner of one school of 

n1edicine is incon1petent to testify as an expert in a Inalpractice action 

against a practitioner of another school because the plaintiff expeli was 

fmniliar with the procedure utilized by the defendant. 42 Wash.App. 822. 

Dr. Ktnucha, however, provided no such testilnony in his declaration. 

Dr. Ktnucha did not identify any training, experience, or education 

related to fmnily practice Inedicine that would qualify hiIn to render 

opinions regarding the standard of care of a fmnily practice physician. 

41-70. Furthennore, although Ktnucha stated that he is fmniliar with 

the "national standards of care of Inedical treatInent for processes such as 
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acute ,aLL ",,",-}.L ~L'-"" did not state that IS -,-,-",A.A"",-"L""""L with the standard of 

care the state of Washington or "national standard of IS 

same as standard care as it specifically to 

fan1ily 

Furthen110re, 

Conovalciuc and NaOlni Ward. Id. 

declaration no statelnent that he had 

ever been in a situation siInilar to that which or 

Conovalciuc was presented with. Id. Further, he failed to identify any 

experience, training, or education as it relates to fan1ily practice physicians 

and when they should refer patients with acute sinusitis. Id. Dr. Kinucha 

did not state how or why would be qualified to render such an opinion 

against a fan1ily practice provider. Id. 

While Dr. I(]nucha Inay be a qualified and con1petent 

practicing in California, did not den10nstrate, through his education, 

training, and experience that he is qualified to testify that P A-C Ward and 

Dr. Conovalciuc violated the standard of care of a board certified fan1ily 

practice physician or priInary care provider in the state of Washington. 

CP 41-70. 

Based on the foregoing, the trial court denied the Hensleys' Inotion 

for SUlnmary judf,'lnent against RP 3595: 5-9. In denying the 

Hensleys' Motion, the court specifically found an issue of fact as to this 

fmnily practice/fmnily practice" question. 3594: 5-6. 
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couli Ll.l"-'\.V.L..lVU.LJ. whether was that is so unique that 

are not are to 

are not to understand appropriate thing to is." 

6-10. trial court thus found that, "[sJo what that is issues of 

fact that and I mn okay with that." 

3594: 10-16. 

Essentially the question of fact that needed to be decided was 

whether the specific facts of this case were such that any doctor of any 

specialty had the expeliise, just as a n1atter of being a doctor, to opine 

whether the fan1ily practice providers at eHAS Inet the standard of care-

i.e. whether the condition was so con1n10n--or whether the Hensleys were 

required to bring in a fan1ily practice expert to opine on whether the 

fan1ily practice physicians Inet standard of care. 

The SUInn1ary judgI11ent order specifically finds that an issue of 

fact existed regarding the foundation for KI11ucha to render standard of 

care opinions against CHAS einployees or ostensible agents. RP 3594: 10-

16. The Court also orally denied the Hensleys' counter-Inotion for 

SUInn1ary judgInent, as it had to, since the KInucha Declaration was 

deficient. RP 3595: 8-10. The Hensleys were not able to satisfy their 

burden of proof to provide cOlnpetent and qualified expert Inedical 

testin10ny that violated standard of care and that such violation 
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Inaterial fact 

judglnent. also apparently agreed 

fmnily practice physician expeli to testify at trial. RP 576. 

SUlnlnary 

brought a 

Kmucha's declaration in support of Hensleys' SUlnlnary 

judgrnent n10tion is clear that the standard of care required only a refenal 

to CP 44; para. 16. He stated that had a refenal been Inade to an 

ENT on February 1, 2009, Lonaine Hensley would have had a greater 

than 90% chance of survival. CP 47, para. 28. However, Lonaine 

Hensley actually was refened to an ENT on February 1, 2009 following 

her visit to the Holy Fmnily Elnergency Departlnent, and she was treated 

by ENT Michael Cruz, MD on February 2, 2009. 8, para . cp 

121. Assulning Dr. Kl11ucha's opinions are conect, he states that Lonaine 

Hensley would have had a greater than 90% chance of survival if CHAS 

had n1ade a refenal to an ENT up to February 1, 2009. CP 47, para. 28. 

Conceding for the purposes of this brief that CHAS n1ade no such refenal 

as of February 1,2009, Lonaine Hensley still received the refenal despite 

CHAS' alleged failure to do so. Therefore, there is no causal link between 

alleged negligence and Hensley's injuries. 

18 



that which allegedly should been provided by refelTal), and 

received it at a tilne when her chance of survival was greater than 90%. 

Hensleys could not establish proxiinate cause on sun1n1ary 

judgtnent and their Inotion failed on its own ten11S. 

1. 

In revIewIng a trial court's decision on a Inotion for directed 

verdict, courts apply the san1e standard as the trial couli. Hizey v. 

Carpenter, 119 Wash. 2d 251, 271-72, 830 P.2d 646, 657 (1992). A 

directed verdict is appropriate if, when viewing the n1aterial evidence Inost 

favorable to the nonn10ving party, the court can say, as a Inatter of law, 

that there is no substantial evidence or reasonable inferences to sustain a 

verdict for the nonn10ving party. Id. at 271 

do not 

Medical negligence c1ailns are divided into two distinct 

categories: standard of care and infonned consent. Courts have 

established that "allegations supporting one non11ally will not support the 

other." Gustav v. Seattle Urological Assoc., 90 Wash.App. 785, 789, 954 

P .2d 319 (1998). The division is significant. On the one hand, patients 

Inay blaine healthcare providers for decisions or actions they deein 

ilnprudent (standard of care) and on the hand, they Inay cOlnplain 
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that had they better infonned, they 

course treatnlent (infonned consent). 

they generally cannot two concepts to 

clailn that had the provider Inade the correct decision or action in the first 

,"i.LcJ\-U.LJLVV, they should, or would have infonlled the patient of treatlnent 

options for the undiagnosed condition. Gustav, 90 Wash.App. 785. this 

case, the Hensleys attenlpt to split their singular clailn against CHAS to 

fit both of the nlutually exclusive categories. However, evidence of a 

deviation froin the alleged obligation of infonned consent is not relevant 

in this case. 

The trial COUIi herein affinl1atively found that this fundmnentally 

is not an infonlled consent case. RP 3355; The requisite elenlents 

infonned consent clailns illulninate the nlisapplication the doctrine 

to the facts of this case. The gist of the Hensleys' Conlplaint is that Ms. 

death was "preventable,!I but Ms. Hensley did not receive 

"proper nledical treatlnent." CP 12, para. 3.1 and 3.3. As to the infonned 

consent claiIn, the Hensleys state: "Lorraine Hensley's death resulted 

froin health care to which she did not consent, 

nllnn4JIC'1!C1 Added). In 

sUln, the Hensleys criticize the hnproper diagnoses and treatlnent plans of 

Defendants, and state that had Ms. Hensley been infonned of the 



.... '"'".""f-, ... ' ..... standard of care violation would have 

treatlnent. 

physician who Inisdiagnoses the patient's condition, 

and is therefore unaware an appropriate category of treatlnents or 

treatn1ent alternatives, properly be subject to a negligence action 

where such Inisdiagnosis breaches the standard of care, but Inay not be 

subject to an action based on failure to secure infonned consent." 

Backlund v. Univ. of Washington, 137 Wash. 2d 651,661,975 P.2d 950, 

956 (1999); See Also, Bays v. St. Luke's Hasp., 63 Wash. App. 876, 881 

82, 825 P.2d 319, 322 (1992) ("A physician's failure to diagnose a 

condition is a n1atter of tnedical negligence, not a violation of the duty to 

infon11 the patient. . .Infonned consent and tnedical negligence are 

alten1ate Inethods to iInpose liability"). 

In Gustav, supra, the trial court dislnissed an infon11ed consent 

c1ain1 based upon a physician's failure to diagnose prostate cancer. The 

couli of appeals affinned dislnissal, noting that a failure to diagnose did 

not amount to a failure to infonn. The plaintiffs' inforn1ed consent 

allegation was described by the court of appeals as follows: 

., .that Dr. Gotteslnan and Lilly 'failed to fully infonn 
[plaintiff] of the appropriate frequency of diagnostic 
testing, the dangers involved in not testing Inore 
frequently, and the consequences of not cOlnpleting the 
1991 biopsy.' Nothing these allegations relates to a 



failure to warn of potential consequences of treating 
Gustav's cancer, a condition could not 
V V \.''-U.t c, V he failed to diagnose it. 

Gustav, 90 at 790. The duty 

infon11ed consent "does not arise until the physician becon1es aware of 

the condition by diagnosing it." Id. Sin1ilarly the Defendants cannot 

be held liable under an infonned consent theory for failing to infon11 

Hensley of treatlnent options for conditions of \vhich the Hensleys 

concede the Defendants did not diagnose. 

In Burnet v. Spokane Ambulance, 54 Wash. App. 162, 168-69, 

772 P.2d 1027,1030 (1989) review denied by, 113 Wash.2d 1005 (1989), 

the plaintiff suffered a seizure and was hospitalized. The plaintiff alleged 

that the defendant neurologist should have ordered diagnostic tests, which 

they allege would have revealed a risk of brain herniation and subsequent 

injury. Id. at 169. The trial court dislnissed the infonned consent clailn 

on the basis that the neurologist was not aware of the risks. Id. at 168-, 

169. While a valid clain1 of Inedical negligence n1ay have existed, "It 

[was] undisputed that Dr. Grahmn was unaware of [the plaintiffs] 

condition which ilnplicated risk to her, so he had no duty to disclose." Id. 

at 169. 

The clahn that GOlnez v. Sauerwein, 180 Wash. 2d 610, 

331 19 (2014), affin11ed their position as to why their case involved 



Sauerwein is on point with the 'V"''-'''C .• U.LU 

U'.A."vU.,~""'u. I--' .......... L. ........... "-. .... 1'"\'1"'t:'c'",nTt:'rl to 

was to be a urinary tract .L.L.L.L'~'V~"'-''''''''' and blood was Id. at 

614, 21. The results revealed a culture positive for yeast, but the culture 

had not to the point 

fmnily practitioner defendant decided to hold off on further treatnlent so 

long as the patient was not ill, on the Inistaken belief that the presence of 

yeast was sitnply a contmninant. Id. The yeast was not a contmninant. Id. 

As it turned out, a rare fungal infection was growing. ld. at 615. The 

inaction delayed the adn1inistration of antifungal nledication. Id. The 

infection spread to the decedent's internal organs, she developed fungal 

sepsis, and died. Id. The decedent's estate Inade an infonned consent 

clailn which was dislnissed on a directed verdict because the cause 

action was not applicable to the facts of the case. Id. at 615, 21 The 

couli of appeals affinned, as did the state Suprelne Court. Id. at 616, 

The Suprelne Court's holding is clearly applicable to this case. They state 

that "a health care provider who believes the patient does not have a 

particular disease cannot expected to infonn the patient about the 

unknown disease or possible treatlnents for it." Id. at 618, 23. 

Additionally, the Hensleys clainl that this case is akin to the rare 

situation noted by the court Sauerwein a provider could be liable 



for to infonl1 without their 

silnply does not hold Inerit. The rare exanlple noted by that Couli is 

where a knows about two treatnlents but infonllS the 

patient of only one treatnlent, which is subsequently perforn1ed perfectly. 

ld. at 619, . This did not occur here. was no testilnony at trial 

that the Defendants knew of two alternative treatInents and the Hensleys 

have thus not provided anything froin the record to suggest otherwise. 

There was no evidence presented at trial that the LOlTaine Hensley was 

suffering fron1 an intracranial infection at any tilne she was being treated 

by the Defendants. 

Hensleys' reliance on Gates v. Jensen is also n1isplaced. 

While it is true that the Supreine Court Sauerwein states that Gates is 

not overruled, the Hensleys fail to that court considers the 

facts of that case an anoinaly at best. Sauerwein, 180 Wash. 2d at 621, 

331 P.3d at 24. Court states that, "Backlund clarifies that Gates is the 

exception and not the rule with regard to the overlap between nledical 

negligence and infonl1ed consent. Given the unique factual situation in 

Gates, it is unlikely we will ever see such a case again." ld. at 626, 

This is not such a case. 

The cannot silnultaneously argue that failed to 

U-iJLJ>-'-"vHA'LV Ms. Hensley's condition (standard of care), and likewise that 



they failed to infon11 her the possibilities 

they did not know vL"-.l .. :av ....... 

treatlnent for the alleged 

this is not an appropriate 

case to clain1 that failed to obtain infon11ed consent. It is well 

established that a n1edical Inalpractice case where the underlying 

prilnary clailn is that physician failed to appropriately diagnose a 

Inedical condition that a clain1 based on lack of infon11ed consent is not 

possible. The reasoning behind this rule is that a physician cannot provide 

infonned consent for a condition that they did not diagnose. 

There was no evidence presented at trial that the decedent was 

suffering fronl an intracranial infection at any tilne she was being treated 

by Defendants. Because of the foregoing, the Trial Court specifically held 

that "this, fundanlentally, is not an infon1led consent case, this is a nledical 

negligence case." CP The Hensleys failed to establish a prilna facie 

case of failure to obtain infonned consent and therefore it was proper that 

no instructions regarding infonned consent were given to the jury. Gustav, 

90 Wn. App. 785,954 P.2d 319. 

The sophistry in which the Hensleys engage to cast their case as 

involving both standard of care and infonned consent denl0nstrates why, 

in this case, the claims/theories are Inutually exclusive. Fundmnentally, 

the Hensleys' clailn is that Defendants were negligent because they failed 

to diagnose the nature and extent of Lorraine infection. 



providers at believed they were ..... V .. "Ll.Ul,:;;;.. with one of infection . 

.L"" .... L ..... '-" ...... ~U had an inforn1ed consent obligation to 

disclose to the that the condition they diagnosed and 

were treating was, in fact, son1ething Washington case law, as 

previously A..L ... ~.u..'VU it abundantly clear that a healthcare provider 

does not have a duty to provide infonned consent with respect to 

treatn1ent alternatives for, and risks associated with, a condition not 

diagnosed or one that is not statistically significant to Inake it a "n1aterial 

fact". 

a 

sides agree that the basis for an infonned consent clailn is 

that patients have the right to Inake decisions about their ll1edical 

treatn1ent. Housel v. James, 141 Wash.App. 748, 756, 172 P.3d 712 

(2007). To prevail on an infon11ed consent clailn, a clailnant Inust prove: 

(1) that she was not infonned of a Inaterial fact relating to treatlnent, (2) 

she consented to the treatlnent without being aware or fully infonned of 

such fact, (3) a reasonably prudent patient under silnilar circun1stances 

would not have consented to the treatlnent if infon11ed of such fact, and 

(4) the treatn1ent in question proxilnately caused the injury. Id., citing, 

7.70.050(1 ). It is for the patient to the risks and decide 



upon treatn1ent, and physician's is to provide a basis for an 

infonned decision. Brown v. Dahl, 41 Wash.App. 705 

781 (1985). 

RCW 7.70.050 details the elelnents of proof required to n1aintain 

an action for breach of duty to secure infon11ed consent. plaintiff is 

required to prove: 

(a) healthcare to 
inform of a """, ... Tn .. """ .. 

facts relating to treatnlent; 

(b) That the patient consented to the treatn1ent 
without being aware of or fully infonned of 
such n1aterial fact or facts; 

( c) That a reasonably prudent patient under 
sin1ilar cirCUlnstances would not have 
consented to the treatlnent if infon11ed of 
such Inaterial fact or facts; 

(d) That the treatlnent in question proxilnately 
caused injury to the patient. 

RCW 7.70.050(1) 

A fact is considered n1aterial "if a reasonably prudent person 

the position of the patient or his representative would attach significance 

to it deciding whether or not to subn1it to the proposed treatlnent." RCW 

7.70.050(2). The physician does not have a duty to explain all risks, only 

those of a 1 nate rial nature. Gustav, 90 Wn. App. 785, 954 P.2d 319. The 

patient Inust be given sufficient infonnation to n1ake an infonned 

healthcare decision. Backlund, 137 Wn.2d 651,975 P.2d 950. 



testilnony is "'''''rtl,,?,:>rI to potential 

of the 

Snzith v. Shannon, 100 666 1 (1983); Adams v. Richland 

Clinic, 37 Wn. App. 650, 681 P.2d 1305 (1984). The failure to provide 

testin10ny is a failure to plaintiff's clain1s based on infon11ed consent. 

Rliffer v. St. Cabrini H osp., App. 625, 784 1288 (1990). 

The rules were n10st succinctly stated in Ruffir v. St. Frances 

Cabrini Hospital of Seattle, 56 Wash. App. 625, 784 P. 2d 1288(1990). 

There the court stated: 

The Miller couli established that it is within the province of the 
patient to evaluate the lisks of treatn1ent and the function of the 
health care provider to fun1ish the patient with infonnation as to what 
those l1Sks are. However, the doctrine does not ilnpose an obligation 
upon the health care provider to disclose all possible l1Sks, rather 
only those of a selious nature. Smith v. Shannon, 1 OOW ash.2d 26, 
31, 666 P.2d 351 (1983); Zebarth v. Swedish Hosp. Med. Ctr., 81 
Wash.2d 12, 499 P.2d 1 (1972); Adams v. Richland Clinic, 37 

Wash.App. 650, 656, 681 P.2d 1305 (1984). The working rule for 
disclosure of a given lisk is the test of lnateliality. Shannon, 100 
Wash.2d at 31, 666 P .2d 351. 

The detennination of n1ateliality is a two-step process. The first step 
is to ascertain the scientific nature of the lisk and the likelihood of its 
occunence. Shannon, at 33,666 P.2d 351; Admns, 37 Wash.App. at 
657-58, 681 P.2d 1305. This detennination necessitates "solne" 
expeli testin10ny as such facts are generally not desclibable without 
n1edical training. Admns, at 658, 681 P.2d 1305. Only a physician or 
other qualified expert is capable of detennining the existence of a 
given risk and the chance of it occumng. Shannon, 100 Wash.2d at 



666 1. court in Shannon observed that just as patients 
require disclosure of risks their physicians to 
consent, "a of fact requires description of risks by an expeli to 

an " Shannon, at 666 1. 
statute also enun1erates those 111aterial facts which 111ust be 
established by expert testin10ny. That list includes "[t]he recognized 
serious possible lisks, cOlnplications, and anticipated benefits 
involved the treatn1ent adn1inistered and possible 
alten1ative fon11s of treatlnent, including nontreatlnent." RCW 
7.70.050(3)( d). 

The second step of the Inateliality test requires a deten11ination of 
whether the probability of the type of hann described is a lisk which 
a reasonable patient would consider in deciding on treatlnent. 
Shannon, at 33,666 P.2d 351. See also RCW 7.70.050(2). 

It is n1eaningfbl to note that the Shannon court adopted tIns test while 
considering a factual situation which involved, Inuch like the instant 
case, a failure to disclose a known risk. There, the patient-plaintiff 
presented cOlnplaints indicating possible kidney con1plications and 
X-rays were ordered. The procedure involved adlninistering an 
intravenous solution (Renographin-60) designed to enhance the 
ray in1age. The evidence at trial established that while the treating 
physician disclosed several risks of the procedure, including 
becolning flushed, nauseous, or unconscious, he did not infonn the 
plaintiff of 10 additional risks which were Inentioned in the 
Physician's Desk Reference (PDR), including inflan11nation of the 
vein, the con1plication which subsequently Inanifested itself in the 
plaintiff. court concluded that failed to 

Having set the stage, the crucial issue confronting this court is 
whether the risk of colon perforation resulting fron1 a sigtnoidoscopy 



with biopsy is As has unless the dsk is 
charactedzed as grave, Inedically significant, or 

reasonably foreseeable-and unless expeli testin10ny can establish 
occurrence, 

dsk, as a Inatter of law, is not Inatedal and no duty of disclosure 
Inanifests in the health care provider. The only expeli testilnony 
contained in the record concerning what dsk exists and the likelihood 
of its occurrence and only upon which tder of fact 
could make an infonned decision was provided by the respondent in 
his answers to interrogatodes and request for adn1issions. 

Appellant contends that respondent's testilnony alone is sufficient to 
preserve her right to tdal and that additional expeli testilnony is not 
required. However, when the adn1issions of respondent are cast in the 
light of the controlling case law and the statute, the dsk of colon 
perforation incident to a properly perfon11ed sigtnoidoscopy is 
nomnaterial. The existence of a risk is not enough. Citing two 
separate n1edical sources (see footnote 1), respondent quantified the 
risk of perforation as 1 in 20,000 to 50,000. Such a dsk, as a Inatter 
of law, is not foreseeable. The couli in Mason v. Ellsworth, 3 

Wash.App. 298, 474 P.2d 909 (1970), found that a percent dsk 
that perforation of the esophagus Inight occur during an 
esophagoscopy was so sn1all that it was not reasonably foreseeable 
and did not require disclosure. When the nUlnbers provided by 
respondent are characterized in percentages they read as .002 percent 
to .005 percent, a risk 150 to 375 tilnes slnaller than the risk found 
legally insufficient in Mason. Under Mason, the lisk descdbed in the 
instant case was not foreseeable and therefore not Inaterial. 

Appellant fuliher contends that respondent, by confusing 
foreseeability with matedality, iIuproperly caused the trial couli to 
decide a fact question and thereby obtained the iInproper dismissal of 

claim. This contention is also without luedt. Foreseeability and 
lnatedality are not luutually exclusive principles of law. In fact, 
within the context of infonned consent, they are highly interrelated. 
As set fOlih above, foreseeability is an appropdate indicator of the 



of a given 
required to be disclosed. 
certainly is not serious 

Only those risks of a serious nature are 

a risk is not foreseeable, it ahnost 
+ho.,~=+.",.= not 

iJ,",.u'''''..LL~ is conect that a couli n1ay not resolve fact ruling 
on SUlnlnary judgn1ent. a court Inay find that no such 

issues are raised by the allegations of pleadings if it so appears 

frOln uncontroverted facts affidavits, depositions, and adlnissions 
on file. Balise v. Underwood, Wash.2d 195, 381 966 (1963). 
Because the record is devoid of any expeli testilnony fi-Oln appellant 

concen1ing the risk of perforation, the trial court was clearly entitled 

to rely upon respondent's characterization of the risk, and following 
Mason, properly detennined that the lisk was not n1aterial and 
effectively not at issue in the case. 

Finally, appellant contends that it was enor for the trial couli to 
accept respondent's testilnony regarding the probability of risk This 

contention is curiously contradictory. It is paralogistic to ask this 
couli, on the one hand, to accept respondent's admission of the risk 

for purposes of satisfying the statutory and con1n10n law 
requireinents of expert testiinony and then ask, on the other hand, 

that this court reject respondent's quantification of the as too 
sIn alL 

Respondent adinitted that the risk of perforation incident to a 
sigI110idoscopy was greater than the cited 1 in 20,000 to 50,000 when 

the procedure included biopsy. Respondent did not quantify how 
Inuch greater the risk was, only that the risk increased. Appellant 

argues that without quantification of this greater risk, it was in1proper 
for the trial court to detennine that the risk was small and thus 
iininaterial. However, the established case law clearly places the 

burden on the appellant to SUb111it affidavits affinnatively presenting 

the factual evidence upon which she relies. Appellant 111ay not avoid 
respondent's Inotion for SUlnlnary judgInent by resting on Inere 
allegations, but Inust set forth specific facts showing that there exists 
a genuine issue of matelial fact. Plaisted v. Tangen, 72 Wash.2d 
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647 (1967). the doctrine of infonned consent 
required the appellant to present expeIi testiInony establishing the 
probability of sigtnoidoscopy with biopsy. Appellant failed to Ineet 

burden on all counts. trial couli reasonably proceeded with 
infonnation brought tern1 "greater," left unqualified 

by appellant, is nebulous. It was not for the trial couli to give the 
umneasured "greater" risk a value. Therefore, the trial couIi was 
conect dislnissing appellant's clailn as a Inatter of law. 

Rl{/fer at 630-634 

a. 

Ruffer Inakes clear that when inforn1ed consent is sought, only 

"serious" risks need be disclosed. 56 Wash. App. at 630, 784 P.2d at 1291. 

The n1ethod for deten11ining what risks are serious is the "test of 

n1ateriality", which is a two-paIi test that as to 

occurrence and whether the 

probability of the hann is a risk a reasonable person would consider in 

deciding on treatInent. Id. at 631, 1292 

Like Ruffer, in Shannon, the Suprelne Couli found that there was 

sufficient evidence to suppoIi the trial couIi's findings that the 

undisclosed risks were not Inaterial. 1 00 Wash. 2d 26, 666 P .2d 351 

(1983). The couIi looked at the fact that: 

Of the five witnesses who testified about the likelihood of 
occunence of the undisclosed risks, four characterized their 
occunence as "ren10te", "very rare", or "occasional". The fifth 
sin1ply concluded that the undisclosed risks were not "lnaterial". 

only statistical evidence presented regarding the undisclosed 



risks was (1) that the chance of death was about 8.6 in one Inillion 
and (2) that one study showed an occurrence .. .in only percent 
of over ,000 cases. sn1all probabilities COlnpare 
favorably with those other cases where nondisclosure has 
held justified. See, e.g., Stottlenzire v. Cawood, 213 F.Supp. 
(D.D.C.1963) (11800,000 chance of aplastic anelnia); Yeates v. 
Harms, 193 I(an. 320, 393 P.2d 982 (1964) (1.5 percent chance of 
loss of Starnes v. Taylor, 272 N.C. 386, 158 S.E.2d 339 
(1968) (1/250 to 11500 chance of perforation of esophagus); 
compare Bowers v. Talmage, 159 So.2d 888 (Fla.App.1963) (3 
percent chance of death, paralysis or other injury required 
disclosure); Scott v. Wilson, 396 S.W.2d 532 (Tex.Civ.App.1965), 
affd, 412 S.W.2d 299 (Tex.1967) (1 percent chance of loss of 
hearing required disclosure). 

Id. at 36, 357. 

The Hensleys clain1 that they plainly evidenced a "serious possible 

risk ii to Lorraine Hensley froin her n1edical condition per RCW 

7.70.050(3)(d). They clain1 that if that serious risk was established, and 

that risk was Inerely "possible," then Lorraine was entitled to that 

knowledge pursuant to RCW 7.70.050(3)(d). The Hensleys rely ahnost 

exclusively on the Washington Statute and all but ignore the case law set 

forth above and the established test of Inateriality. 

Here, after rejecting the idea that this was an infonned consent 

case in the first place, the Couli identified that even if it were an infonned 

consent case, the Hensleys' experts did not Ineet their burden. RP 3355-

3356. The Court correctly held that "there has to be a n1aterial risk ... [a]nd 

that risk has to be identified in a way that talks about its probability." RP 



3356. Court found "issue is not only potential 

outcolne how serious it how probable 

Couli filliher acknowledges looking at seven cases rc:>r..-<:>r,rl11'\ 

and agreeing that "there has to sonle evidence before the jury to deal 

with the nlateriality in tenns of what's probability of this occurrence." 

3357. Court states that the only evidence the jury has heard is that 

"everything is extrelnely rare." 

The Trial Couli's finding on this issue as outlined above is exactly 

on point with what was held in the case law. When infolllled consent is 

sought, only "serious" risks need be disclosed and the Inethod for 

detennining what risks are serious is the "test of Inateriality". Ruffer, 

Wash. App. at 630, 784 P.2d at 1291. This is a two-part test that requires 

expert testitnony as to the scientific nature and likeliness of the occurrence 

and whether the probability of the hanll is a risk a reasonable person 

would consider in deciding on treatlnent. Id. at 631, 1292. 

Here, as the Court stated, the Hensleys' experts never quantified 

the percentage of the risk of the developlnent of a brain infection. 

However, several of the defense experts did quantify that percentage as 

an infinitesinlally slnall nUlnber. RP 3357: 23-25. The Hensleys attenlpt 

to twist the Court's findings to state that the trial court sOlnehow 

"acknowledged that the Hensleys established the serious risk of death", 



findings. but that is sin1ply a A.A.A. .. u"""''''''-'''u."'-}-, 

trial court said, and Washington 

essence what 

Courts have 

said is that if a serious risk is possible, but 

chance of that happening is extrel11ely sn1all, it cannot be said that it is a 

n1aterial that would to expressed to the patient. the 

Hensleys' experts said death was "possible", but did not quantify that 

possibility. As such, the Trial Court was correct in disl11issing the 

Hensleys' inforn1ed consent clain1s and that finding l11USt be upheld. 

1. 

A trial court's denial of a lTIotion for a new trial based on juror 

lTIisconduct is reviewed for abuse of discretion. McCoy v. I(ent Nursery, 

Inc., 163 Wn.App. 744, 757-58, 260 967 (2011), citing Robinson v. 

Safeway Stores, Inc., 113 Wn.2d 154, 158, 776 P.2d 676 (1989). 

granting of a new trial on the ground of alleged n1isconduct of the jury is 

within the discretion of the trial court, and unless it clearly appears that its 

discretion has been abused, or that there ,vas palpable error, it will not be 

disturbed on appeal. Mathisen v. Norton, 187 Wash. 240, 60 P .2d 1 

(1936); I(ellerher v. Porter, 29 Wash.2d 650,189 P.2d (1948). A new 

trial on the ground of l11isconduct or irregularities in a jury's deliberations 

should not be granted unless the incidents con1plained of raised a 



reasonable doubt as to whether the cOlnplaining party received a trial 

and the n1ere possibility of is not sufficient. Spratt v. Davidson, 

1 Wash.App. 463 P.2d 179 (1969). 

seek to and disregard the jury's based 

upon discontent of a single Juror. When deten11ining whether 

Inisconduct occurred, the trial court Inust consider whether the alleged 

conduct "inheres in the verdict." If it does, the evidence cannot, as a Inatter 

of law, be considered by the trial court. Turner v. Stime, 153 Wash. App. 

581,589,222 P.3d 1243, 1247 (2009). strong affin11ative showing of 

n1isconduct is necessary in order to overCOlne the policy favoring stable 

and certain verdicts and the frank and free discussion of the 

evidence by the jury." State v. Balisok, 123 Wash.2d 1 11 118, 866 

P.2d 631 (1994). 

a. was no 

While the failure of a juror to speak during voir dire regarding a 

Inaterial fact can mnount to n1isconduct warranting a new trial, to obtain a 

new trial, a party Inust show the juror failed to answer honestly where a 

correct response would have provided a valid basis for a challenge for 

cause. I(uhn v. Schnall, 1 Wash.App. 560, 228 P.3d 828 (2010), 
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denied 169 Wash.2d 1 P .3d 503; McDonough Power 

Equipm~ent v. Greenwood, 104 -'-I .. L" .............. 663 

(1984). "Voir exanlination serves to protect the parties' rights to a 

trial by exposing possible biases, 

of potential jurors." Kuhn, 1 Wash. App. at 

on the part 

at 

In their brief, the Hensleys do not dispute this, but nlerely cite to 

law that they are entitled to an inlpartial panel of jurors. The Hensleys 

allege that celiain jurors failed to disclose an alleged bias toward "lawsuits 

against doctors and litigating clients, and 'big Illoney' lawyers sUIng 

underpaid doctors who help poor people". Appellants' Brief, p. 47. 

The Hensleys rely on the declaration of Juror Phillips for this 

claiIn. 936-941. However, Juror Phillips did not say that any juror had 

a bias against suing doctors. Id. Rather, the juror allegedly stated that a 

doctor should not be sued for "trying to do his job," or that a doctor should 

not be sued "if that doctor only sees a patient once." Id. at 938. Those 

Illatters were not explored by counsel during voir dire. RP 125-217. 

Further, they are not Illatters of bias, but rather, appear to be individual 

juror conclusions based upon their view of the evidence presented over the 

course of four weeks of trial. Lastly, the jury found that CHAS violated 

the standard of care based upon the conduct of Conovalciuc, who only 



saw on a single occasion, 

did not see 

jury was capable of finding fault on 

and 

2008, 

who 

Clearly, 

part of n1edical providers and 

those that only saw the patient once for her problelns or for that n1atter, 

not at all rh' ..... "f'r the relevant period. 

CHAS acknowledges that it is Inisconduct for a juror to introduce 

extrinsic evidence into deliberations. Kuhn, 155 Wn. App. at 575, 228 

P .3d at 836. Such n1isconduct will entitle a patiy to a new trial if there are 

reasonable grounds to believe the party has been prejudiced. ld. The couli 

Inust n1ake an objective inquiry into whether extrinsic evidence could 

have affected the jury's detennination, and not a subjective inquiry into the 

actual effect of evidence on jury. ld. evidence is 

"infonnation that is outside all the evidence adlnitted at trial, either orally 

or by document.!! ld. at 575-576. 

However, there are nUlnerous instances In the case law where 

statelnents silnilar to those at issue here were not considered 

ilnpennissible extrinsic evidence. In Johnston v. Sound Transfer Co., 

Wash.2d 630, 335 P.2d 598 (1959), an action based on negligence in 

causing plaintiff to be thrown froln horse, the couli found that the jurors' 

affidavits concenling conversations of jurors related jury rOOln as to 

38 



horseback riding could not be used to iInpeach 

favor of the defendant. Nelson v. Placanica, 

Wash.2d 206 P.2d 296 (l the court found that likelihood of 

any effect upon the Ininds of the jurors froin a statelnent by a juror during 

deliberations that the defendant was a big gan1bler was speculative and 

answered by the sound discretion of the trial court in denial a new trial. 

There the Court further found that the ren1ark of a juror as to how the 

defendant was dressed, adding, "They have lots of n10ney," was not 

Inisconduct wananting new trial. Id. 

The Hensleys argue that two f01111S of iInproper extrinsic evidence 

were introduced during deliberations: (1) statelnents of a juror regarding 

his n10ther's headaches and/or use of Dilaudid, and (2) the alleged reIn arks 

of a juror that the Hensley's counsel, Ms. Schultz, is a "big Inoney cases" 

lawyer and/or that another juror had SOlne knowledge of Ms. Schultz that 

he refused to share. 

i. 

The first clailn is directly on point with Breckenridge v. Valley 

Gen. Hasp., 150 Wash. 2d 197, 75 P.3d 944 (2003). There the plaintiff 

Inoved for a new trial alleging juror Inisconduct claiining that one of the 

jurors con1n1itted Inisconduct when he related his experiences with his 

wife's lnigraines during jury deliberations, con1paring Sytl1ptOlns to 



those of the plaintiff. Id. at 198. 

juror's statelnents pertained to 

the Court of Appeals found that 

life and not 

constitute n1isconduct and the Suprelne Court affinned finding that the 

juror's statelnents inhere in the verdict. Id. at 199. Further, the Court stated 

that the juror's use of his with his wife's Inigraine headaches to 

evaluate the evidence presented at trial "is what jurors are expected to do 

during deliberations." Id. at 204. 

Here, the Hensleys erroneously c1ailn that "Juror Jay" injected 

extrinsic evidence of his n10ther displaying Syt11pton1s sin1ilar to those of 

Lorraine Hensley after receiving Dilaudid. However, based on 

Breckenridge, this argulnent that the juror's staten1ents were iInpropedy 

introduced during deliberations has no backing. in Breckenridge, these 

are silnply life experiences, and not the basis upon which a new triallnay 

be granted. In addition, the alleged "evidence" inheres in the verdict as 

described by Breckenridge. 

UltiInately, even if the "extrinsic evidence" was not a "personal 

experience" as dictated by Breckenridge, and even if it did not inhere in 

the verdict, the Hensleys would still be required to delnonstrate that 

reasonable grounds exist to conclude that the alleged misconduct deprived 

the plaintiff of a fair trial. See Halverson v. Anderson, 82 Wash.2d 746, 

513 P.2d (1973). Inisconduct is found, great deference is the 



trial couli's detennination that no prejudice occurred." Richards v. 

Overlake Hasp. 1, 796 741 

(1990), State v. Briggs, 60, P.2d 1 

(1989); State v. CUl1'unings, 31 Wash.App. P.2d 415 (1982). 

to 

11tYtnoO'1ll'" a " Id. The declaration supplied by the Hensleys sin1ply 

did not ll1eet this standard. 

H. 

The second category is not "evidence" relating to this case at all. 

The record before this Couli den10nstrates no inference whatsoever that 

any juror was iinproperly biased against the Hensleys' counsel. 

Phillips' Declaration clahns that son1e unidentified juror asselied that "It's 

well known that she only does big Inoney cases." CP 938. It was also 

asserted that the foreinan was curious whether Ms. Schultz pursued the 

Hensley fatnily or vice versa. Id. Finally, SOlne jurors appeared to believe 

that Ms. Schultz n1isrepresented, "twist[ ed]," or "spun" the infonnation 

received by the jury. Id. at 939. 

None of the foregoing indicates any undisclosed "bias" on the part 

of any juror. To the contrary, as to the alleged pre-conceived bias (Ms. 

Schultz as a "big Inoney" lawyer), the juror's alleged stateinent was Inore 

likely COll1plhnentary; as Schultz is a good lawyer, or Ms. Schultz 



rp.l"',rp.<;~p.n·t<;, worthy victilns, or Schultz selects cases. 

IS no upon to was 

the \hi ... '..,,:;;;..'-' ..... statelnent. Finally, has no 

standard of care or causation. Jury never reached the issue of 

dan1ages, and the value of prior cases would 

no ilnpact on jury deliberations or deten11inations on standard of care and 

causation issues. 

The staten1ent that another juror knew sOlnething about Ms. 

Schultz which he would not divulge is far too vague to warrant 

consideration. Even if true, it is unknown if the staten1ent was a reference 

to son1ething professional or private, positive or negative. It is shnply not 

"evidence." 

to the Hensleys' allegation that jurors cOlnn1ented on Ms. 

Schultz "twist[ing]," or "spin[ning]" the evidence, those allegations seeln 

more likely focused on their perceptions of Ms. Schultz during trial. 

There is no evidence to suggest that those statelnents were pre-conceived 

notions of Ms. Schultz. Moreover, they are not "evidence," or "facts." 

They are shnply itnpressions of the jury or one of its Inen1bers, and there 

is no suggestion of prejudice. 



c. 

allege v ...... +uvu. to 

and failed to properly apply instructions by the Court. 

evidence that a juror decided upon their verdict prior to deliberating is 

inadlnissible. State v. Hatley, Wash.App. 789,794-795,706 P.2d 

1083 (1985). Additionally, "a juror's failure to follow the couli's 

instructions inheres in the verdict, and affidavits relating to such alleged 

Inisconduct n1ay not be considered." Ayers v. Johnson & Johnson Baby 

Products Co., 117 Wash.2d 747,769,818 P.2d 1337 (1992). 

the present case, the Hensleys allege that son1e jurors believed 

that causation had to be proven "direct" instead on a n10re probable 

than not basis. This is the black-letter definition of infonnation which 

"inheres in the verdict" as that tenn is defined by Gardner v. lvlalone, 60 

Wash.2d 836, 376 P.2d 651 (1962). There the couli found that "[The] 

verdict cannot affected, either favorably or unfavorably, by the 

circulnstances: that one or In ore jurors n1isunderstood the judge's 

instruction ... or were influenced by an illegal paper or by an iinproper 

relnark of a fellow juror". Id. at 841,654. 

Finally, even if the voting procedure did not inhere in the verdict, 

polling in open court validates verdict. Ayers, 117 



,-",-,u .• ...,'-'- at 770. 

jurors confinlled 

this case, 

votes as to 

standard of care and as to 

jury. CP 951. 

defendants on 

causation. Id. The 

of 

of 

Phillips juror's swonl declaration "inheres in the verdict" and thus, should 

not be considered as a nlatter of if it were considered, 

speculative contents fail to show any bias or Inisconduct warranting a new 

trial. 

The declaration of the presiding juror, Mr. Mark K.inney also 

directly disputes Inuch of Ms. Phillips declaration. The case law is clear 

that denial of a new trial for Inisconduct of jurors will not be disturbed 

where there were counter-affidavits as to the credibility of certain affiants. 

Bundy v. Dickinson, 108 Wash. 182 947 (1919). Mr. K.inney 

directl y disputes Phillips allegations and further confirms that the 

jurors were encouraged to speak their opinions and to review and use the 

instructions sublnitted to theln by the court in coming to their decision. CP 

946-950. 

The jury selected in this case upheld its obligations and its heavily 

considered verdict should be respected. As can be seen in the declaration 

of the presiding juror, Mr. Mark I(iluley, there is no basis to establish juror 

nlisconduct and the verdict Inust inhere on the verdict. 



is nothing n10re than an attenlpt at 

a second bite at apple. Sunlnlary Judgnlent was properly .... , .. /J.Ju.'-''--'" as to 

the Hensleys because the two cOlnpeting declarations created an issue of 

fact as to cOlnpliance with the standard of care. Regardless of this finding, 

Dr. IZlnucha was not qualified to testify on the relevant standard of care of 

a fanlily practice physician. Furthennore, there was no error of law that 

occurred during the trial. The facts of this case do not support a clainl of 

lack of infornled consent and even if they did, the Hensleys' expelis failed 

to specifically assert the Inateriality of the risk. Lastly, there is no evidence 

of any juror Inisconduct. The Hensleys' reliance on a hearsay laced 

declaration is not convincing. That declaration has been thoroughly vetted 

and deelned not credible by the declaration of the jury forelnan. 

The Hensleys have already had their jury trial. To give thenl 

another opportunity to present case would be fundanlentally unfair to 

CHAS and highly prejudicial. Furthennore, it would be an abuse of 

discretion for the Court to overtunl the trial couli and send this case back 

to be re-tried. 
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