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L. INTRODUCTION

Banana Belt’s entire case rests on the premise that the assignment
of the Schwab debt to First Bank was conditional because it was given as
collateral. But as will be shown, conditional assignments for security
purposes are conditional because the assignor has intentionally retained
title subject to performance. They are not conditional simply because they
were given as collateral. In this case, the assignment of the debt was
absolute when given and contained no limitation or conditions whatsoever
on transfer. Thus, Banana Belt could not discharge the debt by paying
Tuschoff when, at the time of payment, the debt was owned by First Bank.
Banana Belt and its agents ignored the assignment at their peril.

IL REPLY TO STATEMENT OF THE CASE

The facts are undisputed. There are a few additional facts worth
noting and a few facts worth repeating or clarifying.

First Bank of Lincoln lent the sum of $440,000 to Donald Tuschoff
and his daughter Laurie Parks in connection with their purchase of the
Hotel Lincoln located in Lincoln, Montana. CP 60-61, 70-74. At the time
the loan was made, there were not sufficient records to show the expected
cash flow from the hotel. CP 61-62. In order to obtain the loan, Tuschoff
offered to assign his rights to the Schwab Note and Deed of Trust. CP 61.
The Bank accepted. CP 62. But Tuschoff had already assigned at least
some part of his interest in the Schwab Note and Deed of Trust to
Mrs. Humphrey. CP 62. The financial records reflected that Tuschoff
would need a portion of the Schwab payments to make payments to
Mrs. Humphrey until November 2013. CP 76. Therefore, as part of the

transaction, First Bank also entered into a Subordination Agreement as to
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Mrs. Humphrey. CP 62, 89-90. The Subordination Agreement was
between Tuschoff, “owner of the note and deed of trust recorded on
November 2, 1998” and First Bank, “present owner and holder of and
assignment of Deed of Trust.” CP 89 (Emphasis added).

The language of the Assignment is critical therefore it is attached as
Appendix A. Tuschoff assigned all right title and interest in the Schwab
Note and all rights accrued under the Schwab Deed of Trust. CP 86 and
Appendix A attached. Notably, the Assignment is not limited to the
occurrence of a default. Indeed, the language of the Assignment is not
conditioned in any way.

Tuschoff also signed a Security Agreement, attached as Appendix
B, in which he granted First Bank of Lincoln a security interest in all
instruments evidencing rights to the Schwab payments. CP 95. Paragraph
6 of the Security Agreement states that First Bank has the right to deal
with the account debtors [ Schwab’s] obligations “at your discretion.” CP
95. The Security Agreement also grants First Bank the power, “without

I e

limitation” “to demand payment and enforce collection from any Account
Debtor or Obligor by suit or otherwise” and to “deal in all respects as the
holder and owner of the Account Debtors’ obligation.” CP 95-96. As
with the Assignment, the Security Agreement does not condition First
Bank’s right to the assigned property to a default by Tuschoff.

III. ARGUMENT

A. First Bank of Lincoln was Entitled to Pavment at the Time of

the Banana Belt Closing Because it was the Owner of the Schwab Note

and Deed of Trust. Banana Belt’s entire argument rests on a false




assumption: that the assignment by Tuschoff was a conditional assignment
and as a result First Bank of Lincoln was not entitled to payment at the
time of the Banana Belt closing. Banana Belt is wrong. First Bank of
Lincoln had an absolute assignment as set forth in the documents. The
fact the assignment was for collateral does not ipso facto make the
assignment conditional. And the fact First Bank allowed Tuschoff to
receive payments directly from Schwab does not alter the unconditional
nature of the assignment.

1. In Order to determine the nature of the assignment, one

must consider the documents themselves. Since Banana Belt’s case
turns on the nature of the assignment, the first place to look to determine
the nature of the assignment would be the documents' themselves.

DeBenedictis v. Hagen, 77 Wn. App. 284, 890 P.2d 529 (1995). There are

two primary documents to consider: the Assignment of Deed of Trust and
the Security Agreement, attached as Appendices A and B. CP 86-87, 95-
97. As will be shown, under the terms of both documents, Tuschoff made
an absolute assignment of the Schwab Note and Deed of Trust to First
Bank.

The Assignment of Deed of Trust is very short. Its operative
language provides that:

Donald Tuschoff, as beneficiary [of the Schwab Deed of
Trust] ..., does hereby Assign, Sell, Convey and deliver to
First Bank of Lincoln, ... all right title and interest in said
Note and all Rights accrued under said Deed of Trust.

" Indeed, Banana Belt seems to acknowledge that the documents play a key role in the
analysis in the first paragraph of its argument where it mentions “First Bank’s actions,
admission, and documents.” Brief of Respondent, page 19 (emphasis added). Yet,
Banana Belt never discusses the actual Assignment or Security Agreement.
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CP 86. On its face, the assignment is absolute; it conveys all rights to the
Note and Deed of Trust without limitation or qualification.” It does not
condition the assignment on default by Tuschoff. It does not condition
First Bank’s rights in any way. Based on this document alone, the
assignment was clearly an absolute assignment and Banana Belt’s
argument fails.

The second document, the Security Agreement, is entirely
consistent with the first. It grants a security interest in the Schwab Note
and Deed of Trust. It defines the rights and obligations of both parties
with regard to the assigned property. Notably, in Paragraph 6, the
Security Agreement grants First Bank the right to deal with the account
debtor’s [Schwab’s] obligations “at your discretion.” CP 95.

s Gét

Mr. Tuschoff granted First Bank the power, “without limitation” “to
demand payment and enforce collection from any Account Debtor or
Obligor by suit or otherwise” and to “deal in all respects as the holder and
owner of the Account Debtors’ obligation.” CP 95-96. As with the
Assignment, the Security Agreement does not condition First Bank’s right
to the assigned property on a default by Tuschoff. It, too, does not
condition First Bank’s rights in any way. CP 95-97. Quite the contrary,
the Security Agreement grants First Bank the right to deal with the

Schwabs “at its discretion.” Thus, this document also proves that First

Bank held an absolute assignment.

% At several points in its brief, Banana Belt comments that Tuschoff assigned “only his
rights as beneficiary” or that he assigned his beneficial interest. See, e.g., Brief of
Respondent, page, 10, 19, and 21. Given the fact that Tuschoff’s rights were his rights as
beneficiary, it is difficult to understand what point Banana Belt is attempting to make.

4



A third document also sheds light on the parties’ intentions. There
was a Subordination Agreement in which First Bank subordinated its
interests in the Schwab Note and Deed of Trust to those of
Mrs. Humphrey. In that document, Tuschoff is referred to as “owner,”
while First Bank of Lincoln is referred to as “present owner and holder of
assignment.” CP 89 (Emphasis added). Thus, the Subordination
Agreement reflects the understanding that First Bank had become the
current owner of the Note and Deed of Trust. Banana Belt argues that the
Subordination Agreement shows a conditional transfer because it refers to
Tuschoff as “owner.” Brief of Respondent, p. 25. However, Banana Belt
ignores the fact First Bank was referred to as “present owner,” and
inexplicably omits the word “present” in its quotation from the
Subordination Agreement. The word present is obviously critical and
clearly supports First Bank’s position that it is the current owner of the
Note and Deed of Trust. Thus, rather than show a conditional assignment
as suggested by Banana Belt, the Subordination Agreement reflects an
absolute and present transfer by assignment to First Bank of Lincoln.

In summary, in order to determine the nature of the assignment, it
is important to look at the documents that memorialize the agreement
between the parties. In this case, the plain language of the documents
clearly and unequivocally shows that Tuschoff made an absolute
assignment of the Schwab Note and Deed of Trust to First Bank. Both the
Assignment and the Security Agreement gave First Bank present and
unconditional rights to the proceeds of the Schwab obligation. There is

absolutely nothing in any of the documents that conditions First Bank’s



rights to a default by Tuschoff. Thus, based on the documents, First Bank
held an absolute Assignment of the Note and was entitled to payment on
the Note at the time of closing.

2. The fact that the Assignment was given as collateral

does not make the assignment conditional. Unable to find support for

its position in the documents, Banana Belt contends that the assignment
was conditional solely because it was given as collateral. First Bank does
not deny that the assignment was received as collateral. However, the fact
the assignment was given as collateral does not ipso facto make the
assignment conditional. As will be shown, Banana Belt’s reliance on Uni-

Com Northwest, Ltd. v. Argus Publishing Company, 47 Wn. App. 787,

737 P.2d 304, review denied, 108 Wn.2d 1032 (1987) is misplaced. Uni-
Com recognizes that assignments for collateral may be conditional; it does
not hold that all assignments for collateral are conditional. Banana Belt
fails to appreciate this distinction.

Uni-Com is a bit complicated, but it is necessary to review that
case to appreciate the limitations of its holding. Simplifying somewhat, in
1981, Argus bought TMC from ADS. Id., at 306. At some point, Uni-
Com became successor in interest to ADS. In April 1983, Uni-Com
commenced an action against Argus for breach of the purchase contract.
Id.

During this time, MPC provided printing services for Argus. 1d. at
307. In the fall of 1983, MPC took a security interest in Argus’
intangibles, personal property and accounts receivable to secure payment

for services. Powell River supplied MPC with newsprint. Id. To provide



security for the payment for the newsprint, MPC assigned (among other
things) its rights to the Argus accounts receivable to Powell. MPC
retained its other security interests in Argus. Id.

In April 1984, Uni-Com added MPC and others to its suit against
Argus. Id. That fall, MPC decided it needed to pursue its remedies
against Argus and gave notice of its intent to do so to Powell. 1d. Powell
did not object. Id. Argus ceased operations and transferred its assets,
including the accounts receivable, to MPC pursuant to its security
agreement. Id. The Uni-Com suit proceeded to trial and one issue was the
conflicting claims to Argus receivables between Uni-Com and MPC. Id.
Uni-Com argued that MPC had assigned all its rights to the receivables to
Powell therefore MPC (the assignor) did not have the right to foreclose on
the receivables. Id., at 308. The trial court agreed. Id. The Court of
Appeals disagreed, and held that even though there had been an
assignment, the assignment had been conditional and MPC retained the
right to foreclose on the accounts receivable as long as it was current in its
obligation to Powell. Id. The Court also noted that Powell (assignee) had
approved of the actions by MPC. Id. MPC prevailed over Uni-Com as to
the accounts receivable. 1d.

The Uni-Com decision does not address the right of the assignee,
such as First Bank in this case. Rather, the Uni-Com case addresses the
rights of the assignor (MPC) to deal with the defaulting party (Argus)
directly. In the instant case, Tuschoff was the assignor. The Uni-Com
decision should not be read in a way that would eliminate the rights of the

assignee, (First Bank), in favor of a subsequent third party purchaser of



real property (Banana Belt). Furthermore, the Uni-Com decision did not
address assignment of a Deed of Trust that was duly recorded with the
County Auditor. Rather Uni-Com dealt with pledged account receivables.
The issue decided in Uni-Com was whether MPC, as assignor, had
retained rights to the property it had assigned as security. It is over-
simplistic however to suggest that all assignments for security are
conditional assignments. The real issue, as discussed in Uni-Com and the
cases it cites, is what was the parties’ agreement regarding title. The
Court of Appeals in Uni-Com states that “an assignment for security
conditions transfer of title upon the assignor's default.” Id., at 794. But

the Court continues by quoting Miller v. Wells Fargo Bank Int'l Corp., 540

F.2d 548, 559 (2d Cir.1976):

Thus, the essential feature of a valid “conditional
assignment for purposes of security” is that title to the
collateral (e.g., an insurance policy) is retained by the
assignor subject to his performance of an INDEPENDENT
obligation owed to the assignee. The situation thus
described is one where the debtor has the alternatives of (1)
performing the condition and retaining the collateral or (2)
not performing the condition and forfeiting the collateral.
(Emphasis in original)

Id. The Court of Appeals then reviewed the transaction between MPC and
Powell, determined it was a conditional assignment and decided that MPC
retained a right to pursue Argus. Critically, the nature of the assignment
turned on the intent of the parties.

This is particularly clear if one examines the case of Miller v.

Wells Fargo Bank Int'l Corp., 540 F.2d 548, 559 (2d Cir.1976), the case

upon which the Uni-Com court relies. Miller was a bankruptcy case based

on New York law and involved an effort by the appellant to show title to



certain property had been transferred to a third party to avoid a preference
claim. The Court first explained that under New York law any act or
words are sufficient, which show an intent to transfer the chose in action
to the assignee, and divest the assignor of all control and right to cause of

action acts as an assignment and usually transfers title. Miller, 540 F.2d at

557. The Court then explained an exception exists that allows the assignor
to retain title when the transfer of a future right is conditioned on the
assignor’s default. Id., at 559. The critical fact is then that title be
retained by the assignor. Id. The Court then examined each transaction in
question and determined that none of the transactions qualified as an
assignment, conditional or otherwise. Thus, Miller does not hold that a//
assignments for security are conditional. Rather, it holds that assignments
for security may be conditional if that is the parties’ intent.

The key then is to ask whether the assignor retained title. That
question is answered in this case by looking at the Assignment and
Security Agreement. As set forth above, the Assignment is simple, direct
and absolute. It does not condition transfer on a default. Similarly, the
Security Agreement gives First Bank of Lincoln the unconditional right to
deal directly with the obligors. CP 95, Paragraph 6. Finally, even the
Subordination Agreement refers to First Bank as the “present owner.” CP
89. Thus, the parties’ documents show an intention to effect an absolute
and unconditional assignment. There is nothing that suggests the transfer
was conditioned on any future event. The fact that the assignment was
given as collateral does not alter the plain language and intent of the

parties’ written agreements.



3. The Understanding Between Tuschoff and First Bank of

Lincoln as to who would receive the Pavments from Schwab Does Not

Alter the Unconditional Nature of the Assignment. Banana Belt places

great reliance on the fact Tuschoff continued to receive the payments on
the Schwab note directly from Schwab, and further reliance on the fact
that First Bank did not inquire as to the status of the Schwab Note of Deed
of Trust until January 2014. Banana Belt suggests this meant that First
Bank “knew” it had no right to demand direct payment. As will be shown,
such reliance is misplaced. The Security Agreement between First Bank
and Tuschoff had clear provisions as to the allocation of the funds and the
allocation was perfectly logical in view of other factors. First Bank did
not inquire as to the status of the Schwab contract until January 2014
because its loan to Tuschoff matured in February 2014 and it was
investigating renewal options. CP 64. Until that time, the Bank relied on
the recorded Assignment and filed UCC Financing Statement to protect its
interests against subsequent purchasers. CP 86, 100-103.

Again, when discussing the parties’ relative rights, it is critical to
look to the actual agreement between the parties. The Security Agreement
spells out the parties’ rights to the future payments. As between First
Bank and Tuschoff, it was agreed Tuschoff could continue to receive
payments in the ordinary course from the account debtors. CP 95,
Paragraph SD. Tuschoff was to avoid commingling the proceeds with his
other property and was to provide an accounting to the Bank. Id. In other
words, the parties simply agreed to allow Tuschoff for administrative

convenience to receive the payments until such time as First Bank directed
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otherwise. First Bank’s rights to direct payment were not conditioned on a
default but were left within its complete discretion. CP 95, Paragraph 6.

Tuschoff received $9,794 per month from the Schwabs. CP 76.
Tuschoff owed money to Mrs. Humphrey, and he had previously assigned
an interest in the Schwab Note to her. CP 293-296. A portion of what
Tuschoff owed Mrs. Humphrey was paid from the First Bank loan
proceeds and the monthly amount from Tuschoff owed to Humphrey was
approximately $995. CP 62, 76, 92-93. Tuschoff’s monthly payment to
First Bank was $3,155.33. CP 71. It was far simpler for the bank to allow
the Schwab payments to be made to Tuschoff, who would then use the
proceeds to pay Mrs. Humphrey and First Bank of Lincoln and a portion
for ancillary business or personal expenses. By allowing Tuschoff to
handle the Schwab payments directly, the Bank simplified accounting for
the funds and paying Schwab. Irrespective, the parties internal
administrative agreements do not bear on the character of the assigned
interest one way or the other.

Thus, the record simply does not support Banana Belt’s assertion
that First Bank “knew” it could not demand direct payments. Rather, the
Schwab payments were made to Tuschoff because that was as the parties
agreed and this arrangement allowed Tuschoff to pay Mrs. Humphrey.
According to the Security Agreement, First Bank had the unconditional
right to demand payment from Schwab at any time; it chose not to for its
convenience and the convenience of its customer.

Nor can Banana Belt fault First Bank for waiting until January

2014 to inquire as to the status of the Schwab Note and Deed of Trust.
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Contrary to Banana Belt’s assertion at page 19 of its brief, First Bank did
not “know” in May 2013 that Tuschoff could not satisfy his obligation.
Rather, Kenneth A. Martin, president of First Bank of Lincoln stated in his
declaration that in May 2013, he knew that Tuschoff could not satisfy the
outstanding debt from the cash flow of the Hotel Lincoln and thus the
Bank would continue to rely on the funds from the Schwab Note, as it had
done from the time it first made the loan. CP 64, paragraph 12. Since
Tuschoff was current on his loan payments to First Bank at that time, it
was entirely reasonable for First Bank to continue to allow Tuschoff to
receive the Schwab payments directly as he was obviously applying them
to his obligation to First Bank.

As further explained by Mr. Martin, First Bank began the process
of reviewing the loan for renewal in January of 2014 because the loan was
scheduled to mature in February 2014, CP 64, He then called Land Title
about the Schwab Note and Deed of Trust and he then learned that the
property had been sold and the funds disbursed to Tuschoff even though
Tuschoff had assigned his rights to First Bank. Id. Prior to that time, First
Bank had no reason to inquire about the Schwab Note and Deed of Trust
because it was receiving its payments from Tuschoff in a timely manner
and knew its interest was protected from third parties by its recording.

In summary, First Bank’s conduct was entirely consistent with its
documents and with normal banking practices. It obtained an Assignment
of its borrower’s rights to a Note and Deed of Trust and recorded the
Assignment. It obtained a Security Agreement in the same Note and Deed

of Trust and properly perfected that interest by filing with the Washington
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Department of Licensing. It subordinated its interests in the payments in
favor of Mrs. Humphrey. It allowed its borrower to receive the payments
directly because it was permitted by the agreements and useful in the
circumstances. First Bank was entitled to rely on the recording and filing
to protect its interest as to subsequent purchasers. Banana Belt and its
closing agents were not entitled to ignore the Assignment and pay the
entire balance to Tuschoff. Nor was Banana Belt entitled to ignore the
perfected security interest filed with the Washington Department of
Licensing.

4. Payment to Tuschoff did not discharge the debt because
Tuschoff had Assigned his rights to payment to First Bank of Lincoln,

It is undisputed that Tuschoff assigned his rights to the Schwab Note and
Deed of Trust, that the Assignment was properly recorded, and that
Banana Belt and its closing agents had actual as well as constructive
notice of the Assignment when it received its preliminary title report.” CP
196-197, 273-274 (207-220 Title Commitment). As demonstrated above,
that Assignment was absolute. It is further undisputed that Tuschoff
granted a security interest in the Note and Deed of Trust, that the UCC-1
Financing Statement was properly filed and that the security agreement
provided that Tuschoff was only to receive payments made in the ordinary
course. CP 100-103, 95 paragraph 5D. It is undisputed that Banana Belt
had constructive knowledge of the UCC Filings as a matter of law. How
then, can Banana Belt assert that it discharged the obligation assigned to

First Bank by paying Tuschoff? It does so only by ignoring the

? As set forth in footnote 4, this same title report was provided to the Schwabs and the
closing agent, giving them actual knowledge of the assignment before payout as well.
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assignment and ignoring the existence and purpose of the recording and
filing statutes.

5. Recording and Filing put Banana Belt on Notice of the
Assignment. The purpose of the recording act is to provide a place and
method whereby one can ascertain the state of title to real property.

Ellingsen v. Franklin County, 117 Wn.2d 24, 28, 10 P.2d 910 (1991). The

purpose of recording an assignment is “to put parties who subsequently
purchase an interest in the property on notice as to which party owns the

debt secured by the property.” Corales v. Flagstar Bank, FSB, 822 F.

Supp. 2d 1102, 1109 (W.D. Wash. 2011) citing RCW 65.08.070; In re

United Home Loans, 71 B.R. 885, 891 (W.D. Wash. 1987) affirmed 876

F.2d 897 (9th Cir. 1989). The purpose of UCC filings is to give notice of

a secured party and invite further inquiry. Hobart Corp. v. North Central

Credit Services, Inc., 29 Wn. App. 302, 305, 628 P.2d 842 (1981). Itis
undisputed that Banana Belt and its closing agent were fully aware of the
recorded interest. CP 196, 274. Had they simply reviewed the recorded
Assignment or called First Bank of Lincoln, they would have learned that
Tuschoff was not entitled to receive payoff of the Schwab Note. They
have utterly failed to explain why they could ignore the Assignment and
UCC filing and claim the debt was discharged by paying the wrong
person.

In lieu of admitting it paid the wrong party, Banana Belt attempts
to muddy the waters with two arguments. First, it seeks refuge in RCW
65.08.120. Second, it complains that First Bank never demanded payment

from or otherwise delivered notice of the assignment to Schwab. As will
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be shown, neither argument protects a third party purchaser who is given
notice under the recording statutes.

a. Banana Belt is not protected by RCW 65.08.120.

RCW 65.08.120 is an exception to the general rule that filing
provides notice to the world in the case of an assignment of a mortgage. It

provides:

The recording of an assignment of a mortgage is not in
itself notice to the mortgagor, his heirs, assigns or personal
representatives, to invalidate a payment made by any of
them to a prior holder of the mortgage. (emphasis added).

This statute is limited to payments made by the mortgagor, his heirs,
assigns or personal representatives. The obvious reason for this statute is
to allow a mortgagor to make monthly payments to its original holder until
the mortgagor is given actual notice of a change so that the mortgagor is
not obligated to conduct a title search each month to determine who to
pay. It would be a ridiculous burden to require the mortgagor to do so.

In contrast, a third-party purchaser routinely conducts a title search
at the time of purchase and would be fully informed about the recorded
title. Third-party purchasers do not need the protection of RCW 65.08.120
because the title report gives them actual notice of the recorded interests.
They then must either be sure those recorded interests are removed or take
title subject to them. Banana Belt is a third-party purchaser. Banana Belt
is not a “mortgagor, his heir[s], assign[s] or personal representative[s].
Thus, Banana Belt is not entitled to the protection of RCW 65.08.120.
Having failed to assure that its payment was made to assignee rather than

the assignor, it cannot claim it satisfied the obligation.
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Banana Belt tries to take advantage of the statute and distinguish

the facts from the analogous New York case, Brewster v. Carnes, 103

N.Y. 556, 561, 9 N.E. 323 (1886) (interpreting nearly identical statute).
First, Banana Belt claims that it provided the money to the Schwabs and
so “technically” the Schwabs, as mortgagors, paid off the debt and thus the
statute applies. Such a contention is patently false. Banana Belt’s own
brief acknowledges the fact that the funds were provided to Land Title by
First American as payoff for the Schwab obligation. CP 338. The funds
were not tendered by the Schwabs.

Banana Belt also argues that the case is different because unlike
the New York statute, the Washington version also protects the
mortgagor’s assigns. Banana Belt’s point is unclear since no one in this
case has claimed to be an assignee of the Schwabs’ interests.

Finally, Banana Belt argues that the purchasers in Brewster
purchased the equity of redemption and continued to make payments.
Again, the point is unclear. The issue is still the effect of the statute on a
subsequent purchaser.

In summary, Banana Belt has failed to show why it should benefit
from RCW 65.08.120. Factually, the statute does not apply to Banana
Belt. The obvious purpose of the statute is to protect mortgagors from
subsequent parties. As a third party purchaser, Banana Belt is not entitled
to such protection because third party purchasers ordinarily request a title
report so are put on notice of other claims and interests. In this case a title
commitment was prepared. CP 207-220. Banana Belt initialed below a

sentence in the Escrow Instructions that it had read the Preliminary Title
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Commitment referencing the Assignment and reflected Mr. Tuschoft’s
Assignment to First Bank. CP 274. Banana Belt’s closing agent, First
American Title Company, admitted that it was aware the assignment
existed. CP 196-197. Indeed, Banana Belt cannot deny that both it and its
agent had actual knowledge of the assignment. It cannot hide behind
RCW 65.08.120.

In summary, RCW 65.08.120 is inapplicable to the facts of this
case or at the very least does not apply to Banana Belt." Banana Belt as a
third party purchaser is not protected by RCW 65.08.120 and must make
sure payments made at closing are made to the proper party. Tuschoff had
assigned all his rights and thus payment to him did not satisfy the
obligation.

b. Banana Belt cannot rely on the past payments to

excuse its failure to make diligent inquiry. Banana Belt cannot claim it

relied on the fact that First Bank never told the Schwabs to make direct
payments and never took possession of the Note. As already discussed,

the Security Agreement provided that Tuschoff could receive the Schwab

* RCW 65.08.120 does not apply to the Schwabs the mortgagor in this case because the
Schwabs in fact had actual knowledge of the Assignment. It is undisputed that as part of
closing, the preliminary title report was provided to Rita Johnson who handled the
distributions of the Schwab funds at Land Title. CP 240, 245. The existence of the
assignment was specially noted with an arrow, directing her attention to this fact. CP
202. In addition, the Schwabs not only signed the Escrow Instructions, they also initialed
the provision that stated that they had read the preliminary title report. CP 273-276. That
preliminary report included reference to the assignment of the Deed of Trust. CP 207-
220, specifically CP 216, last line of paragraph 23. Therefore, the Schwabs had actual
notice of the assignment by virtue of reading the preliminary title commitment. CP 274.
The Schwabs would not be entitled to the benefit of RCW 65.08.120 from the time they
read the preliminary title commitment. See also, Rodgers v. Seattle-First Nat. Bank, 40
Wn.App. 127, 132, 697 P.2d104 (1985) (title report provides actual notice of
assignment). Finally, First American was acting as a dual agent for Schwab and Tuschoff
as the closing agent. It is undisputed that the Schwab’s agent First American had actual
knowledge of the Assignment. CP 196-197.
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payments in the ordinary course. CP 95. This was a matter of agreement
between Tuschoff and First Bank. Admittedly, First Bank would have no
right to retrieve any payments made by the Schwabs prior to closing and
in the ordinary course directly to Tuschoff. But the last payment was not
made by the Schwabs and was not made in the ordinary course because it
was a complete payoff of the obligation rather than a monthly payment.
By recording its Assignment, First Bank informed all third parties it was
entitled to receive any payments made by subsequent purchasers of the

property. Corales v. Flagstar Bank, FSB, 822 F. Supp. 2d 1102, 1109

(W.D. Wash. 2011) (purpose of recording an assignment is to provide
third parties notice of who owns the debt secured by the property). RCW
65.08.120 allows a mortgagor to rely on the status quo. But the third party
purchaser is not a mortgagor as contemplated by the statute, and cannot be
so complacent.

There is nothing unfair about this result. There is no evidence that
Banana Belt or its closing agent, First American Title Company, were
aware of the payment history, nor did either of them inquire about the
payment history prior to disbursing funds to Tuschoff. There is no
evidence Banana Belt or its agent, First American Title Company, relied
on this course of conduct, even if such reliance could somehow excuse its
failure to inquire further. It appears Banana Belt simply relied on its
closing agent First American and that First American in turn relied on
Land Title and no one properly ascertained the extent of First Bank of
Lincoln’s interest in this property. The issue for this Court is who must

suffer the consequences of this failure.
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This case is precisely why real property purchasers hire
professionals to close real estate transactions and why they purchase title
insurance to protect themselves. In a complicated transaction, the
purchaser relies on the professionals to clear title. Indeed the Washington
State Supreme Court has articulated the role title insurers play in making
sure that liens and encumbrances are clear in connection with conveyance

of real property as follows:

Generally, the role of the title insurer is relied upon by the
lender, judgment creditor, and other lienors. Just as a
lender relies on the title insurer to commit that title is
vested in its borrower, subject only to known exclusions,
judgment creditors and other lienors rely on title insurers to
prevent a debtor from conveying real property without first
satisfying a perfected lien.

Kim v. Lee, 145 Wn.2d 79, 91, 31 P.3d 665 (2001). In this matter,
Banana Belt hired First American Title Company. In this case, Banana
Belt’s agent, First American made a mistake. It did not inquire adequately
about a recorded Assignment and it did not perform a UCC search.
Banana Belt and its agent, First American, paid the wrong party and now
want to place that risk of loss on First Bank. But First Bank did what it
was supposed to do. It recorded and filed correctly. It is entitled as a
matter of law to rely on the recording law and be restored to its interest in
the Schwab Note and Deed of Trust. Any other result would make the
state’s recording statues a nullity and create great uncertainty in all real

property titles and security in the state.
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B. Banana Belt is liable for its agent, First American Title

Company’s actions. It is astounding that Banana Belt is taking the
position that the closing agent, First American Title Company, was not its
agent. (Respondent’s Brief, p.21-22). Furthermore, Banana Belt asserts
that if First American made a mistake or acted improperly Banana Belt is
not liable for such mistake. (Respondent’s Brief, p.22). In complete
contradiction, at page 12 of Respondent’s Brief, Banana Belt admits that
First American was the closing agent citing to Tonya Hatcher’s deposition
testimony. CP 535. In the Escrow Instructions drafted by First American
and signed by Banana Belt and the Schwabs it expressly states that First
American “is acting as an escrow holder.” CP 273-276. An escrow agent
or escrow holder conducting a real estate closing is an actual agent of both

the buyer and seller. National Bank v. Equity Investors, 81 Wn.2d 886,

910, 506 P.2d 20 (1973). Furthermore, the closing agent or escrow agent
“owes a fiduciary duty to the parties to the escrow to conduct the
transaction with scrupulous honesty, skill and diligence.” Stryk v.

Conerstone Investments, Inc., 61 Wn. App. 463,472, 810 P.2d 1366

(1991) (finding escrow agent liable because it failed to follow debt to
appraised value ratio). A principal is liable for its agent’s actions.

Newton Ins. Agency & Brokerage Inc., v. Caledonian Ins. Group, Inc.,

114 Wn. App. 151, 159-160, 52 P.3d 30 (2002) (principal vicariously
liable for agent’s actions).

Banana Belt’s agent, First American made a mistake and did not
direct payment to First Bank the owner of record of the Schwab Note and

Deed of Trust. Banana Belt purchased title insurance coverage to cover
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precisely this type of mistake.” Banana Belt should look to its title
insurance coverage issued by its agent, First American to cover the
mistake made by its agent. Regardless, Banana Belt is vicariously liable

as a matter of law for its agent’s actions. Newton Ins. Agency, 114 Wn.

App. at 159-160.

C. Banana Belt is Not a Bona Fide Purchaser of the Property

because it had Notice that the Schwab Note and Deed of Trust was

Assigned to First Bank, thus the Trial Court erred in Quieting Title to

Banana Belt. Banana Belt contends that First Bank has attempted to
complicate this matter by arguing that Banana Belt is not a bona fide
purchaser. (Respondent’s Brief, p. 21). Additionally, Banana Belt asserts
that it was not claiming bona fide purchaser as a defense. Id. The bona
fide purchaser doctrine is not limited to defense of claims. Rather,
Washington Courts have consistently used the bona fide purchaser
doctrine for quiet title determinations as well as competing lien interests in

property and/or proceeds of the sale property. See Collings v. City First

Mortg. Services, LLC, 177 Wn. App. 908, 932-939, 317 P.3d 1277 (2013)

review denied 179 Wn.2d 1028 (2014); In re Trustee’s Sale of the Real

Property of Smith, 968 P.2d 904, 906-907, 968 P.2d 904 (1998). In

Collings, the Court of Appeals affirmed the trial court’s quiet title ruling
in the homeowner’s name. Id. at 932-939. The Court of Appeals

concluded that before US Bank accepted the loan as part of a bulk

* Banana Belt's lender, Columbia Bank sent a letter to Banana Belt's agent, First
American, requesting that it issue a lender’s title insurance policy with exception 23 from
the Title Commitment removed. CP 222. Exception 23 contains the specific reference to
Tuschoff’s Assignment to First Bank. CP 216. First American removed exception 23
from the lender’s title insurance policy and the owner’s title insurance policy issued to
Banana Belt. CP 162-176, 303-314.
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purchase it should have discovered that the property was subject to a lease
prohibiting refinancing and taking out credit lines, which indicated
possession of the home by someone with a superior claim. Id., at 935-939.
For the sake of brevity the bona fide purchaser analysis will not be
repeated as it is set forth in pages 11-16 of First Bank’s opening Brief.
The trial court erroneously quieted title in Banana Belt’s name because
both Banana Belt and it closing agent, First American Title Company had
sufficient information and notice of Tuschoff’s assignment of the Schwab
Note and Deed of Trust to First Bank. See Collings, 177 Wn. App. at 932-
939. Accordingly, this Court should reverse the trial court’s ruling
quieting title in Banana Belt’s name, and allow First Bank to proceed with
foreclosure of the Schwab Note and Deed of Trust that Mr. Tuschoff

absolutely and unconditionally assigned to First Bank.

D. First Bank seeks to recover as Owner, not as a secured party,
and therefore Montana Anti-Deficiency L.aw does not Bar this action.

There are several reasons Montana anti-deficiency rules do not bar this
action. First, this is not an action to recover on the Tuschoff debt; it is an
action to establish the validity and continued existence of First Bank’s
rights to the Schwab Note and Deed of Trust as absolute owner. CP 1-4.
Second, there is already an existing court decision to the contrary that
states the anti-deficiency rules do not apply to this case. CP 713-718.
Finally, Banana Belt is not entitled to rely on self-serving assumptions

when seeking summary judgment.
Anti-deficiency statues prohibit a creditor from seeking a

deficiency judgment against its debtor or maintaining any other actions on
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the secured note. Montana Code Ann. §71-1-317. In other words, if
applicable, such a statute would preclude First Bank from pursuing further
action against its debtor, Tuschoff. But this is not an action to collect from
Tuschoff. CP 1-4. This is an action by First Bank to enforce its
ownership rights to the Schwab Note against the Schwabs’ purchasers.

As demonstrated in this brief, First Bank of Lincoln took an
absolute assignment of the Schwab Note and Deed of Trust. It seeks to
recover not as part of collection or foreclosure against its debtor Tuschoff,
but against the current property owners. When Banana Belt took
possession of the property, the Schwabs owed $359,271.82 on the debt.
CP 490. The sum of $355,375.75 was sent to Tuschoff and the sum of
$3,896.07 was sent to Mrs. Humphrey. CP 280, 282, 512. As assignee,
First Bank was the “present” and absolute owner of that debt and entitled
to the amount owed on that note but First Bank was not paid at closing.
Thus, as to First Bank, the Schwab Note is in default and it is that
obligation, not the Tuschoff debt, which is the subject of this lawsuit.
Since First Bank is not seeking a remedy against its debtor, the anti-
deficiency rules simply do not apply.

Second, a Montana court has already ruled that the anti-deficiency
law does not apply to this case. CP 717. By order dated August 14, 2014,
Judge James P. Reynolds of the Montana First Judicial District, Court,
Lewis and Clark County, ruled that the Montana Code Annotated §71-1-
317 did not apply to the Bank’s pursuit of further recovery against
Tuschoff because the statute did not apply to commercial loans. CP 713-
719. Banana Belt improperly asks the Court to ignore this order. While
doctrines of res judicata and collateral estoppel do not apply here because

there is no evidence in the record that the case in which that order was
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entered is final,® the doctrine of comity should apply. The doctrine of
comity simply requires that, where two courts have jurisdiction of a
particular controversy, the first court to assume jurisdiction shall be
permitted to completely dispose of it without interference from the other
court. White v. Rhay, 65 Wn.2d 711, 723,399 P.2d 522 (1965). This
Court should refrain from making any decision on the merits of the
deficiency issue and should decline to render an advisory opinion while
the controversy is pending in a court of competent jurisdiction.

Finally, Banana Belt fails to demonstrate it would be entitled to a
summary judgment on this issue because it lacks real evidence. Banana
Belt’s argument rests in part on an assumption it made that First Bank bid
its entire debt at foreclosure of the Hotel Lincoln and that this would
preclude further action, regardless of what amount First Bank actually
recognized at a future sale of the Hotel Lincoln property. But when
moving for summary judgment, the moving party must demonstrate there
is no genuine issue of material fact and when reviewing the evidence, all
evidence and inferences must be made in favor of the non-moving party.
Mountain Park Homeowners Ass'n v. Tydings, 125 Wn.2d 337, 341, 883
P.2d 1383 (1994). Here, Banana Belt attempts to establish the amount of
the bid by using an inference in its favor and against the non-moving
party. In the letter, counsel demanded information and now argues the
lack of a response allows it to assume the existence of a necessary fact.
CP 632. Such “evidence” does not meet summary judgment standards

because it infers a fact against the non-moving party. If Banana Belt

® Res judicata and collateral estoppel both require final judgments. Nielson v. Spanaway
Gen. Med. Clinic, Inc., 135 Wn.2d 255, 262, 956 P.2d 312 (1998). Although not in the
record, this trial court ruling is not final under Montana’s Civil Rule 54(b) because other
matters remain to be decided in that case.
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needed additional facts to make its Motion, it could have delayed hearing
on its Motion and conducted appropriate discovery. CR 56(f). It failed to
do so and cannot rely on assumptions made in its favor as the moving
party. Thus, Banana Belt has failed to establish the amount of the bid and
thus failed to show First Bank has fully recovered against its debtor.
Banana Belt has failed to show the anti-deficiency rules should apply.

E. First Bank of Lincoln’s arguments are not frivolous. Banana

Belt asks for fees contending that First Bank’s arguments are frivolous.
Clearly, given the language of the Assignment and Security Agreement, it
is hardly frivolous for First Bank to argue it holds an absolute assignment
of the Note and Deed of Trust. The fee request must be denied.
IV. CONCLUSION

As has been shown, First Bank received an absolute assignment of
the Schwab Note and Deed of Trust. At closing, the closing agents
ignored or overlooked the Assignment and paid Tuschoff instead. But
since Tuschoff had assigned all his interest in the note, such payment
could not discharge the obligation. First Bank owns the debt and has not
been paid. Thus, this Court should reverse the summary judgment in favor
of Banana Belt and enter judgment in favor of First Bank of Lincoln,
declaring that First Bank of Lincoln’s security interests reflected in both
the real property records and the UCC lien filings have not been satisfied,
therefore First Bank is entitled to proceed with foreclosure against the

property on the Schwab Note and Deed of Trust.
RESPECTFULLY SUBMITTED this ZZ~ day of July, 2015.

By: W

MICHAEL A. ROOZEKRANS, WSBA#25194
ERIKA BALAZS, WSBA#12952
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Ford Bank of Lrﬂé{;}f'ﬁ

,0 9 6 ox C{ ‘ Inst: 320264 02/14/201 1 3:57PM
Lnidn e S93q Filed: ALLIANCE TITLE & ESCROW FeeCd: Ad2
Code: 006 Assgn D/T - 1500
QZO 130 7? 7 ? ‘ Asotin County Auditor

ASSIGNMENT OF DEED of TRUST

Lancer Enterpnses Inc. and Donald C. Tuschoff and-isfemd /, Festheff
beneﬁclary under that certain Deed of Trust, dated October 22 1998 and recorded
November 2, 1998 as instrument no 237362,record of Asotin County, Washington,

- executed by Gené M Schwab, Ladene M. Schwab, James R. Schwab, Dianncy T.
Huffaker, David C Prall, Kathy Prall, and David Shawn Prall, as grantors and
Alliance Title and Escrow Company as trustee and Lancer Enterpnses, Inc. and
Donald C. Tuschoff and Meredith B Tuschoff as beneficiaries.and given to secure
payment of the promissory note therein described or referred to and the money due
and to become due thereon with interest, has endorsed said Deed of Trust and Note
and does hereby Assign, Sell, Convey and deliver to First Bank Lincoln whose
mailing address is PO Box 9, Lincoln, MT 59639 all right title and interest in sa1d
Note and all nghts accrued under said Deed of Trust.

Dated_g?mvm* 27 '2016 W/

Lancer Enterprises, Inc@Wora tion
By: X

G5 %@7/

STATE OF MONTANA - :
- COUNTY OF LEWIS AND CLARK

This instrument was acknowledged before me on |- 27200l by
Lrald € Tvseth o&F 4 Layr as_Jechd- gl sec. of

LancerEnterpﬁses’ Inc.s @ dissolved carporation.

, Notar%lbﬁcﬁrtheStateofMontarh ILLIAM €. GbNEN
Residing at RESIDING AT HELERA

MyComm1ss1onexp1res COMMEXP | RES10-1, 2011
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Donald C. Tuschoﬁ' i W Mmdﬁhmﬁ"%

STATE OF MONTANA
COUNTY OF LEWIS AND CLARK

This instrument was acmowledged beforemeon_] = J '2 ?o i/ ,byDonald C.
Tus‘ChOﬁ o i ped-tf-brfd Y 22 y ] Rk :

Notary Public fof the State of Montana

"Residing at
My Commission expires

“‘*’/{w

Tf\?\’fq[ Ea ‘.

WILLIAM C. GOWEN
RESIDING AT HELENA
COMM.EXPIREST0-1.2011
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SECURITY AGREEMENT
DATE AND PARTIES. The date of this S y Ag :“, t) Is Jarwiary 27, 2011, The parties and thelr addresses an:.
SECURED PARTY:
FIRST BANK -OF LINCOLN

417 MAIN STREET
LINCOLN, MT' 596834-0009

DEBTOR: |
DONALD TUSCHOFF
618 B LAFRAY LANE
M[SSOULA MT 52801

Tha pronouns “you™ and “your” refer to the Secured Party, The pronouns 71,* *me” and “my refer to each person or antity signlnq this Ao'eemant as, Debtor and
agraeing to give the Property dascribed In this Agreement as security for the Secured Debts.

Whene the cwner of the Proparty {s different from the abligor or whose this A k securss, “Debtor" rafers to sach person or antity whe
Is an owner of the Pmpmy and “Obligor™ or "Guarantor,” as applicable, rofer 1o such parties &S designated in the SECUREDDEBTS sectian,

1. SECURED DEBTS. The tarm "Secured [ebts" Includes md this Aaoemsm will secure aach of the folipwing:
A. Spacific Debis. The following debts and al ings, modifications and repiscements, A promissory note or ather agreemant,
No. 6248, dsted January 27, 2011, from BONALD TUSCHOFF and LAURIE A PARKS (Obﬂgot} to you, in the amount of $440,000.00,
B. Sums A d, Al sums and exp L d by you under the tarms of this. Agresment,

Loan Documents refer to all the d In with the Sacured Dabts.

2, SECURITY INTEREST. To secure the p and perf: of the Debts, ! ghwe you a security interest in all of the. Propgrey describad in this
Agrsembnt that | own or have sufficient rights in which to wansfer an Interest, now ar in the future, wheraver the Proparty s or wl!l be locetsd, sred all procasds
and products from the Proparty {(including, but not fimited to, all parts, jes, rapalrs, rep to the Property).

Pfoputylsuumecd!lwnlglnnamuymmswmDehxsmd‘ In this Ag md'-“ aft oblig t!wtsupponmapnynmo'
performance of the Property, “Proceeds’ i, naTvcesh M i3 and d upon the sale, lease, ficense, exchange, or other
disposttion of the Proparty; any rights and clalms ulslng fmm the Propacty: ;né any collections wd dismbuﬂms on actount af tha Property.

This A In effect untit I in wd:ing. evern if the Securad Debts are pald and you are no longer oblfigated m advaiics funds 1o me under any
toan or credit agraement.

3. PROPERTY DESCRIPTION. The Property Is described as faliows:

A, Aecowus and Other Rights to Paymant. All rights | have now or in the future to paym including, tut not limitpd to, payment for propesty or samces
sold, leased, rented, Hicensed, or assigned, whether or aat ['have eamed such.§ y by This 5 any rights and Interests (hc!udlng all
Hens and sacurity Interksts) which | may have by law or agreement agalnst sny Account Deblor or cbliger of mine.

8. instnaments, Documants and Chattsl Paper, All Instuments and rights | have now or In the futurs to payments including, but not fimited 19, rights to
paymant arising out of aff present and futuce documents. instruments, tangibls and electyonic chattel paper, and loans and This
any rights and interests {inciuding al flens and sscurity mm) which | may have by law or agreernent against any Account (Jabtor or abligor of mine,

C. Spacific Proparty. DEED OF TRUST  Chattel Papa Issued. to DONALD €. TUSCHOFF by . and-exeguted on chbar 22, 1988 in the smount of
$1.100,000.00, secwred by LOT 12 IN BLOCK 'AA' OF VINELAND, ACCORDING, TG THE OFFICIAL PLAT THEREOF. FILED IN BOOK A OF PLATS AT PAGE(S)
42 OFFICIAL RECORDS OF ASOTIN COUNTY, WASHINGTON. EXCEPT THE NORTH 270,00 FEET OF THE EAST 133.0 FEEY THEREOF. ALSO EXCEPTING
;HE WEST. 10 FEET OF THE EAST 143 FEET OF THE NORTH 27¢ FEET THERECF, MEASUREMENIS BEING' FROM THE CENTERUNE OF ADJACENT

TREETS,

. LOT 13 AND THE EAST 73.00 FEET OF THE NCORTH 65.00 FEET OF THE SOUTH 260.00 FEET AND THE EASY 73.00 FEET OF THE SOUTH 205.00 FEET OF
LOT 14, ALL iN BLOCK ‘AA"‘DF VINELAND, ACCORDING TO THE OFFICIAL PLAT THEREOF, FILED IN BOOK A OF PATS AT PAGE(S) 42 OFFICIAL EECORDS
GF ASOTIN COUNTY, WASHINGTON, MEASUREMENTS FROM THE CENTERLINE OF ADJACENT STREETS,

EXCEPT THAT PORTION LYING WITHIN THE ADJACENT STREETS...and additionally described: DEED OF TRUST DATED OCTOBER 22, 1D8E AND
RECORDED NOVEMBER 2, 1988 AS,INSTRUMENT NUMBER 237362; RECORDS OF ASOTIN.COUNTY, WASHINGTON, EXECUTED BY GENE M. SCHWAB.
© LADENE M. SHCWAB, JAMES R, SCHWAB, DIANNCY T, HUFFAKER, DAViD C. PRALL, KATHY PRALL, AND DAVID SHAWN PRALL.

4. WARRANTIES AND REPRESENTATIONS. |.have the right ond authority m entar Into this Agroement. The sxecution and defivary of thiy Agresment wiil not -

vio!m:nyawwnmgmnhgmmwwmchlamnpmy My princip is Jocated in M 1 witl provide you with at least 30 days natice prior to
any changs in my nama of principal residerce location,
A O of Property. [ rep that {.own all of the Property. Ymdummmommlsamwofmomlmofwmheram sxcept as

disclosodinwmhgmyoupmimanyadnmonm&mndmts. Tnemﬂam‘alﬁlaﬂstm:umctarmomualpaperispidsmdandpmmd i
rapresant that | em the original owner of the Property and, iF t am not, that ! have provided you with a fist of prior ownecs of the Property.

5. DUYIES TOWARD PROPERTY.

A. Protction of Sscured Party's biterest, § will defend the Property agalnst any omor ciaini.. | agree to do whauwr you require to protect your security
Interest end to keap your ciaim s the Property abwad of the cisims of other. 1 will not do anything to harm your position.
§ will kesp bobks, recards and accounts about the Praperty and my business in gerecal. lwnlh:ywmndnommma coples st any reasonable time, |
will prepane any report of accounting you raquest which desls with the Propaety.
B. Use, Lacation, and Protection of the Property. | will keap thé Property it my possession and in good rapalr. | will use # only for commerclat purposes. |
will not change this specified usa without your prior written consent. You have the right of reasoneble access to Inspect the Prcpmy &nd | wiit bomexilateiy.
inform you of any ioss or damage to the Property. 1 will not cause or permit waste to the Property.
1 wili keap the Proparty at my address fistad In the DATE AND PARTIES saction unless we agree | ray Keep It at another location, If the Proparty is to be used

- In ather stites, | wil give you a list of thoss statas. The location of the Property is given to ald in the ldentification of the Property. It does not In any way
Himit the scopa of the security Interest grantad to Yot | witf notify you In writing and obtain your prior wiitten consent to any change in location of any of the
Property. |will not use the Property In viclation of any taw. *1 witf notify you Iy writing prior to any change in my name or adiress.
Unti the Secured Delits ars Mlypaldnndtmse\grmmmwmmd 1 witl not grant e sacurity Interast In any of the Property without your prior written
consent. | will pay all taxes ang d against me or the Property and provide timely proof of payment of thase taxes and
A5SesSMABNS UpoN reguest.
C. Selling, Laasing or Encumberng the Property. | will not soll, offer ‘to sall, leasd, or otharwisa transfer or sncumber the Property without your prior written
permission. -Any disposition of the Property contrary to this Agreament wil violats your rights. Your permission to sell the Praperty may ba reasonably
withheld withowt regard to the creditworthiness of any buyer or transferea. [ will not parmit the Property to be the subject of any couft order affecting my

rghts to tha Praparty in any sction by snyone other twn you. if the Pmpmy Includes chattal paper or instruments, sither as original collateral or a3 proceeds

of the Property, lwuinmycwmtthmm the face of the chattsl paper or Instruments.

D. Additionat Duties Spaclﬁc to Accounts, | will niot satts any Account for loss than its full value without your writtan permission. Untll you tell me

atherwisa, | will collect ail A in the 'y coursa of | will:not dispase of the Accounts by nment without your prior wittten consent. 1

wilf keap the o from all the and 2ny goods which are renimed o ms or which | take back. | will not commingte them with any of my other

rmperty lwmde!mmi\u:otmsmynunym'rmm lfymnkmmpqyywuafuupnum any returnad tams or itemns retaken by ma, ) wilt do so.
will make no material change In the terms of any Accourt, and | will give you any statements, raparts, certificates, lists of Acgount Debtors (showing names,

addresses and amounts owing), involces awllccble to asch Account, and othar data In any way pertaining to the Actounts as you may requsst.

. COLLECTION RIGHTS OF THE SECURED PARTY. A:cow\t Debtor mesns the person who Is obligatad on an account, chattel paper, or generat intanglhla,

suthorize you to nmﬂ‘y my Account Dmovs of your security Intecest and ta deal with the Account Debtors’ obligations at your, dl:crndon ¥ou may enfarce the .

51 of an A Dabtor, ¢ any of my rights with respect to the Account Debtors' 1o make p render p
to me, inciuding the enforcemant of any mmy interast that secures such obltgal.bns You may apply proceeds received fram the Actourt Debtors to the
Securad Daehts of you may release such proceeds to me.
1 specifically and § bly suthorize yeu to any of the g powers at my without fon, untl the Debts ara paid In full

A. demand pry and enforce from a0y A t Dettor or Obllgor by sult or athanwise.
DONALD TUSCHOFF
Mortsna Securiy Agreem . <
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:r enfarce any securty Interest, flen or encummbrance given to secure the peyment or peﬂ'o'manca of an)' Account Dabtor or any obtlgtﬁnn constituting
operty.

C. fila proofs of claim or simitar documants in the event of ba:\ktupt.cy, insolvancy or desth of any person abl(uatsd as an Account Debtor.

D. con-q:rnmlsc, ralease, extend, or sxchangt any indabbed) of an A Dsbtor.

E.mka:onumor-ny )cands of the A ¢ Debtors’ obilg and any o rep goods.

F. endorse all payments by any Account Dobﬁt':rmch may come Into your posssssion as payable to me.

G. dastin all raspects as the holder and owner of the Account Debtors® obligations.

7. AUTHORITY TO PERFORM. | authorize you 1o do anything you desm y to protect tha Property, and perfect and continue your security
Interast in the Property. lrlraﬂwp«fmnmofmydmumthlsAgmmmtoranycmarLoan you are without natice to me, to
parform the duties or causs tham o be parformad. ,

Thesa authorizations inciude, but are not lmited to, parmission to:
A. pay and discharge taxes, llens, sscurky Jnts or crfer ; at any time levied or piaced on the Property,
8. pay-any rents or other charges under any leass affacting the Property. :
€. order and pay for the tepair, malntenance snd preservation of the Property.
‘D. Neaﬂy?kwngmmmmmyhehdfmmmmmdmwmfwspmnhgm:.haFmparty.
E. place & note on any chatts! paper Indicating your Interest In the Property,
F. take any action you fael necessaty to realize on the Property, including performing any part of a contract or endorsing it In my name.
G. haridie any sults or ather procesdings volving the Propenty In my name,
H. prepars, file, and sign my nama to any Y repoats or g
1. make an entry o my books and records g} the exi of this A
J, notity any Accourit Debtor of your Interest kv the Property and tell ﬂ‘wActoum Debtor to make puymentswyou of someone elseyw nama.

if you perform for ma, you will use seasonable cere. !f you mtlu the care and foliow the procadures that you generally apply to the collaction of obfigations
owed to you, you will be d d 10 be usiy e care will not include: any steps necessary to preserve rights against peior piarties; the
duty to’ send noticas, p-rfumm]morukamyoﬂmacﬂmln f lon with the of the Proparty;: of the duty to protect, praserve or malntsin
any securty. intsrest givan to others by me or othar parties. Your authorization to perform for me will not create an cbligation to pecform end your failwe to
perform wilf not praciude you from exercising eny other rights under the lsw or this A All cash and non-cash of the Property may be applhd by
you only upon your actual recaipt of cash proceeds sgalnst such of the Dehm, d or a$ you ins In your sole

" If you come Into actual or constructive poasuslon of the Property, you will preserve and protect the Property. For purposes of this parsgraph, you w! A be in actiial

possassion of the Prupﬂﬂy only when you ha and control over the Property and you have affimatively accepted that contral, You
wiil be in constructive passession of the Prop«ty on!y Mwn you have both the power and the intsnt to exercise control aver thn Property.-

. DEFAULT. { will be In default i any of the fouowing svents (known separately and collectively as an Event of Dafault) mr
A. Peyments. | or Obilgor fail to make a paymant in fuff when due.

B. Insoh B Tha death, dY of & receiver by or on bahaif of, application of any delitor refief kw‘

assighment 'nr the benefit of creditors by or on bohatr of, the volunbty o 'y of exi oy, or the of any p

undcrmyprmorm‘rodmlorm PECY, ordabwrmlkfmwbyot&gak\stma. Cbiigor, orm)foo-sigmr
surety or g of this A of any other oblig C\bligormswtnyw

c. Dum or ki F Y. 1 die or am deol Ingraliy | P

D. Faliure to Ferform, | talf to parfien any condition or to keep auypmmlsaormmnt M:&Agrumsm

E. Other Documants. A default accurs under the terms of any other Loan Document.

F. Other Agreemants. lamhdnfnultcnlweﬂmdubtwewmlhmwkhyuu -

G. Misreprasentation, tmuanymwmnwamemymmhmmmwm Inaccusats, of eoncesls @ materiel fact &t the
time It Is made or provided.

H. Judgment. lfsllmamsfyorappealmy}ndwagamtm. . .

L Forfeltire, The Property Is used In a manner o for a purpose that tra by a legal 2 y

_ 4. Name Changa. lcrumgamynmarasmmmmmwmmmgywmmkmgsmamnge;

K. Property Transter. :mnwfnaﬁauwbmnﬂu&pmofmymneyorpmpeny ’

L. Property Vaiue. YwdatomllmhgoodfammtduwhucfmR'oputyhasdwmw«&hnpllrad

M. Insecurtty. You determine in good faith that » material advarse change hes n ‘s lon from the condl set forth
Wsmmx!huwhlsummtbemmdam«tﬂs‘ or that the prospect for pay or p of the Secured Debts Is
impalred for any raason. .

8. DUE ON SALE OR ENCUMBRANCE. You may, at your option, declars the entire balance of this Agreement 10 be inediately due and payable upon the creation
of, o contract for tha creation of, sny flon, sncumbesnce, transfer or sale of sl or sny part of the Property. This rght Is subject 1o the restrictions Impased by .
fadecal law (12 C.F.R, 897}, as applicabls. Howevar, If | am In default undor this Agreement, | may not sell the Inventory portion of the Property evan In the
ordinary coursa of business,

10. REMEDIES, After | defauit, you mey at your option do any one or more of the foliowing.

A. Accelaration. You rray meke all or any part of the amaunt owing by the terms of the Secured Debts Immediatety due.

B. Sources, You may use sny and ail remedies you hava under stata or federal law or In any Loan Document.

C. lnsuranca Bansfits. You msy maka 2 claim for any and all insurance benefits or refunds that may be available on my default.
D. Payments Made On My Bohalfl, Amounts advanced on my behalf will be bnmadistaly due and may be added to the Secured Dahts.
E. Attachmant. You may attach or peinish my wages or eamings.
F. Assembly of Propecty. You may requise me to gather the Property snd meke it available to you in a reasonabls fashion.
G. R You may the Property so long as the rapossession does not valve & breach of the peecs. Youmayuﬂ.mummmlsa
dlspose of the Praperty 8s provided by lsw. You may apply what you receive from the disposition of the Property to your expenses, yiur reasonabls
stwomoys' fess and legal axpanses (where not pronibited by law), and any debt | swe you. if whet you receiva from the disposition of tha Property does not
satisfy tha debt, | wilt bs liable for the deficiency (where permittad by law). Ivsome cases, you may keep ths Property to satisty tha debt,
Whare a notics is required, ! agree that tan days pelor wiitten notice sent by first class mail to my address listed in this Agreement will be reasonable notice 1o
me under the Montana Uniform Commerclal Code, lfmohmkmmbhmm;enawdecﬁnespuduyhvmwuw wmmwmm
disposa of any or all ¢ of the Froparty in a commerclally mesonatile manner at my exp flowing any i of p 1§
|fanyiwmmxomw!u subject to this Agreament are contalned in the MWywuanmmMMfamnmﬁﬂm
you wilt not be llsbla for taking possession of them.
H. Usa and Operation. Youmyenteruponmymbus ammkspomsﬂmof;ﬁoranymdmpmm for the purpase of pressrving the Property or its
velue, 5o long a3 you do tiot braech the peace. YOU may use and opeckte my property for the length of time you fealbmswy;apmtmymm.ﬂ
whithout payment o tompensation to me,
I. Walver, By choosing any one or more of these remedies you to not glve Up your fight to use any other remedy. You do not walve » default If you choose
not ta use a remerty. Bya!mﬂngnottnmwWy,ywdomtwm;rwtdghtmlaufmmmmm:defaukondmuunnymmdiuh'me
default cortirues of occurs sgain.

1. WAIVER OF CLAIMS, lwﬂvpaﬂchmfuflossofdmugemﬁbyynwmntmmmwu acted masonab(y and in good faith,

12. PERFECTION OF SECURITY INTEREST AND COSTS. [ suthorizs you to file & financing matament and/or secufity sg as g the

Property. | wil comply with, facilitate, snd assist you in with or control over the Property for pufposes of pudmng

msmitg interest under the Uniform Commercial Coda, | agres to pay all taxes, fees and costs you pay of incur in connoction with praparing, filing or
g 5 OF other security Intarest fiiings on the Proparty. | agree to pay all actual costs of terminating your secufity lterest,

AFPLIGMLE LAW. This Agnémmt is goveried by the taws of Montana, the Unfied States of America, ‘and 1o the axtent required, by the laws of tha
Mwmmumm.memmmmmmmwﬂbymw(aw in the avent of 2 dispute, the exclusive forum, vorwe

and placs of will be-in unless otherwise required by law,

DONALD TUSCHOFF Inkials _@ \\

Montana Sscurity Agrssmant
MT/4XJZARSKEDGOD000000062102601 28 1IN Woftars Kiuwer Financlat Services 93996, 2011 Bankers Systemns™ - Paﬁ!' 2

096


http:OONAl.ll
http:agm.".nt
http:notlco.1s
http:Property,.or
http:Intor.st
http:ardor.nd
http:Undar.ny

- : T

o/

’ 14 JOM AND NDW!DUAL LIABILITY AND SUCCESSORS. Each Debtor's obligations under this Agrs e indep of the obiig: of any.other

Debtor. You may sue each Debtor Individualy or togethar with any other Debtor. You may relaase any pat of the Propmy and | will stilt be obligated under this
Agreement for the remsining Property. Debtor agrees what you and sny peay to this Agreament may extend, madify or.-make any change in tha tonng of this
Agreament or any svidence of debt without Debtor's consant. Such a change will not release Debitor from the terms of this Agreement, if you sasign any of the
Secured Debts, you may assign all or any part of this Agresment without notice to me or my corsent, and this. Agreement will Inure to the benafit of your assignes
fo the axtent of such You wiit 6 have tha, p Aght to enforce this Agresment as to any of the Secuned Debls that are not assigned.

" This Agreement shail iriare to the benefit of and bs enforceabls by you snd your SuCCessors and pssigns and any other persen ta whom you fay grant sn intarast

I the Secursd Debits and shalt be binding upon and enforceable sgainst me and my f s helrs and assigns.

15. AMENDMENT, INTEGRATION AND SEVERABILITY. THis A may not be d or modifiad by oral agf No d or Jont of
this Agreement Is effective unless made In writing ana exacuted by you and ma. This Agreemant md the other Lasn Documts are the compiets and final
cmuion of the understanding between you and me. If sny provision of this Agreement Is than tha p will ba seversd and

p will wtiii bw

18. NTEBPRHATION Whenever used, the singuiar inchudes the pkiral and tha plure] Includes the singular, - The section headjngs ere for convenlence only and are
fiot to be used to intarpret or define the tarms of this Agmement.

17. NOTICE, FINANGIAL REPORTS AND ADDITIONAL DOCUMENTS. Uniess otherwise requlred by law, any notica wil be given by deiivering it or maifing it by
first ciass mall to the sppropriate party's address fisted In the DATE AND PARTIES sectlon, or to any other address designatad in writing. Notice to one Dabtor will
ba desmed to e mﬁcl to aft Debtors. | will inform you in writing of any change in my name, address o other application Information. | will pravids you sny
you requiest. All and 1 give yoo will be comrect and complate. | aauo te sign, detiver, and fila
any additional documom:s or certifications that you may y to parfect, and pr oy lons undec this and to confirm
your flen status on aoy Property. Time Is of the assance. N .

SIGNATURES. By signing, ! sgee 1o the tarms cc In this Ag { also ige recelpt of a copy of this Agreement.

'

A " ‘ s 7). Dats. .
VATD TUSCHOFF A lg2 )
o f; mer\ aslorald ¢, Ty Scho ¥F
SECURED PARTY: )
FIRST BANK OF LINCOLN

By, . 0 7 Daty 2’(/’/0

KENNETH A, MARTIN, PRESIDENT

DONALD TUSCHOFF
Montana Securfty Agreament . Initlals
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY under penalty of perjury that on the ZZ _ day of
July, 2015, I caused to be served a true and correct copy of the foregoing
document to the following:

2{ HAND DELIVERY Mr. Thomas T. Bassett

[] US.MAIL KL Gates, LLP

[[] OVERNIGHT MAIL 618 West Riverside Suite, 300
[] FAX TRANSMISSION Spokane, WA 99201

[1] EMAIL

[ ] HAND DELIVERY Mr. Donald C. Tuschoff

X Uus. MAIL 101 Sleepy Hollow Drive

[[] OVERNIGHT MAIL Lincoln, MT 59369

[[] FAX TRANSMISSION

[[] EMAIL

h
DATED this 22 day of July, 2015 at Spokane, Washington.

-

MICHAEIZ A. ROOZEKRANS
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