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I. ASSIGNMENT OF ERROR 

1. The Superior Court erred in sustaining the Final Order of the 

Washington State University Student Conduct Board expelling the 

Petitioner from the University. (CP 517-19.) 

II. ISSUE PRESENTED FOR REVIEW 

1. Whether a university student conduct proceeding, comprising of 

contested factual issues and threatening a student with expulsion, trespass, 

fines, and other sanctions, involves "issue and interests" requiring a full 

adjudicative proceeding under the Administrative Procedures Act? 

III. STATEMENT OF THE CASE 

After a brief adjudicative proceeding held on July 9, 2014, the 

Washington State University Student Conduct Board ("Conduct Board") 

found Eileen Eddy "responsible" for various violations of the student 

conduct code. (CP 217-20.) The cruxes of the charges were that Eddy 

cheated on a test and lied about a classmate assaulting her. (CP 217-20.) 

Eddy received less than nine days notice of the hearing. (CP 270.) The 

cheating allegation was initially addressed by the Academic Integrity 

Hearing Board (AIHB) and resulted in sanctions against Eddy. (CP 301



02.) Eddy complained to the Conduct Board that she never received the 

email notice of the AIRB hearing. (CP 436.) The false reporting matter 

was handled in the first instance by Adam Jussell, the Director of Student 

Standards and Accountability. (CP 75-77). Jussell imposed sanctions as 

well against Eddy. (CP 76-77.) The Conduct Board met to review the facts 

and sanctions imposed by Jussell and the AIRB. (CP 217-20.) 

The Conduct Board heard the matter on the record, with the 

exception of the witnesses Eddy called. (CP 366-460.) The University did 

not call any witnesses to the alleged assault or regarding the academic 

violations. (CP 366-460.) Eddy pled "not responsible" to the accusations 

and contested all pertinent factual allegations of the University's case. (CP 

366-460.) Other than the sworn declarations of the police officers 

regarding the assault, none of the documents and statements in the record 

were authenticated by oath or affidavit. (CP 22-365.) The Conduct Board 

dismissed Eddy from Washington State University and "trespassed" her 

from all University property after finding her responsible for violating the 

student conduct code. (CP 220.) 

Eddy appealed the Conduct Board's decision to the University 

Appeals Board. (CP 152-53.) Eddy complained to the Appeals Board that 

she "should be granted a new hearing because [she] did not have a 

reasonable opportunity to prepare and present a response to the allegations 
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due to the complexity of [those] charges and time required to prepare a 

defense." (CP 157.) She also sought to introduce new evidence. (CP 157.) 

On August 19,2014, the Appeals Board sustained the Conduct Board's 

finding that, "the hearing was conducted fairly and in conformity to the 

prescribed procedures." (CP 153.) However, the Appeals Board did not 

address the issue of whether the hearing should be converted to a full 

adjudicative proceeding. (CP 152-53.) 

Eddy filed a petition for judicial review in the Whitman County 

Superior Court on September 17,2014. (CP 1-16.) In the petition for 

judicial review Eddy requested the following relief: 

1. Set aside the Final Order ofthe Washington State 
University Appeals Board; 
2. Enjoin or stay enforcement of the Final Order and enter 
a declaratory judgment that the Final Order's banishment of 
the Petitioner is contrary to the laws and Constitutions of 
the State of Washington and the United States of America; 
3. Remand the matter to the University for a Fornlal 
Adjudicative Proceeding; 
4. Impose attorney fees and other expenses per RCW 
4.84.350. 

(CP 9.) The Superior Court entered an order denying the Petition on 

March 26, 2015. (CP 517-19.) 
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IV. ARGUMENT 

The AP A creates standard types of contested hearings, formal 

adjudicative proceedings and informal or brief adjudicative proceedings. 

See Chapter 34.05, RCW. The two proceedings are readily 

distinguishable. For example, in a formal adjudicative hearing a party may 

be represented by counsel. See RCW 34.05.428. Subpoenas, discovery, 

and protective orders are also allowed in a formal hearing. See RCW 

34.05.446. In addition, rules of evidence apply, and a party may cross

examine witnesses. See RCW 34.05.452. Further, witnesses must be 

sworn. See RCW 34.05.452(3). In contrast, none of the foregoing 

protections are available to a party in a brief adjudicative proceeding. 

About the only statutory requirements for brief proceedings are notice and 

a hearing. See RCW 34.05.485. 

Brief adjudicative hearings are not authorized by the APA when 

the "issue and interests involved in the controversy do not warrant use of 

the procedures ..." RCW 34.05.482(1)(d) (emphasis added). In fact, the 

AP A states that the presumptive proceeding is the formal proceeding and 

brief proceedings are the exception. See RCW 34.05.410(1) 

("Adjudicative proceedings are governed by RCW 34.05.413 through 

34.05.476, [regarding formal adjudicative proceedings,] except as 

otherwise provided.") (emphasis added). Furthermore, the AP A requires 

4 




all agencies to adopt the model rules of procedure for formal hearings or 

to state the reasons for not doing so. See RCW 34.05.250. The chief 

administrative law judge has promulgated rules in conformance with the 

statutory directive. See WAC 10-08-001. 

Standard ofReview 

Under the Washington Administrative Procedure Act ("APA"), 

chapter 34.05, RCW, the appellate court "sits in the same position as the 

superior court ..." when reviewing administrative action. Tapper v. State 

Emp'/ Sec. Depl., 122 Wn.2d 397, 402 (1993). In addition, an appellate 

court reviews de novo issues of statutory interpretation. Dep 'I ofEcology 

v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9 (2002). 

Per the AP A, the Superior Court may grant relief from agency 

action for anyone or more of the reasons listed in RCW 34.05.570(3). The 

reasons that are of particular relevance here are: 

1. 	 The agency has engaged in unlawful procedure or 
decision-making process, or has failed to follow a 
prescribed procedure; 

2. 	 The agency has erroneously interpreted or applied the 
law; 

3. 	 The agency has not decided all issues requiring 

resolution by the agency; 


4. 	 The order is inconsistent with a rule of the agency 
unless the agency explains the inconsistency by stating 
facts and reasons to demonstrate a rational basis for 
inconsistency; or 
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5. The order is arbitrary or capricious. 
Id. 

The University failed to provide, or even consider providing, Eddy 

with a fonnal adjudicative proceeding as required by law and as mandated 

by its own rules, which entitles her to relief under the above paragraphs. 

Failure of an agency to abide by its own rules is per se arbitrary and 

capricious. See, e.g., Pierce Cnty. SherrifJv. Civil Servo Comm 'n, 98 

Wn.2d 690, 694 (1983). "Violation of the rules which govern its exercise 

of discretion is certainly contrary to law and, just as the right to be free 

from arbitrary and capricious action, the right to have the agency abide by 

the rules to which it is subject is also fundamental." Id. 

The APA entitled Eddy to a Full Adjudicative Hearing 

The "issue and interests involved in the controversy" detennines 

the type of hearing to be provided. See RCW 34.05.482(1)(d) (emphasis 

added). Where a statute is "clear on its face," it is not ambiguous and its 

meaning is to be derived from the language of the statute alone. See 

Cerrillo v. Esparza, 158 Wn.2d 194, 201 (2006). Here, the meaning of the 

phrase "issue and interest" is unclear. Which "interest" and what "issues" 

require a fonnal hearing? The AP A does not explain or define the tenn 

"issue or interests" nor does it list which "issue and interests" require a 
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full adjudicative proceeding. The phrase is ambiguous because its meaning 

is not clear and cannot be discerned from the statute or related statutes. 

Where a statute is ambiguous, courts "may look to the legislative 

history of the statute and the circumstances surrounding its enactment to 

determine legislative intent." Five Corners Family Farmers v. State, 173 

Wn.2d 296, 306 (2011 ) (citation omitted). The goal of statutory 

interpretation is to "fulfill the intent of the legislature." Qwest v. City oJ 

Kent, 157 Wn.2d 545, 551 (2006). "Each word ofa statute is to be 

accorded meaning" because it is presumed the Legislature did not use 

"superfluous words." Stale v. Roggenkamp, 153 Wn.2d 614, 624 (2005). 

Additionally, if the statute has an "applicable statement of purpose, 

the statute must be read in a manner consistent with the stated purpose." 

Birgen v. Dep't ojLabor & Indus. oJState, _ Wn. App. _,347 PJd 

503, 509 (2015). In the purpose section of the AP A the "Legislature 

instructed that the act should conform to the decisions of federal and other 

state courts and with the model state administrative procedure act." 

Muckleshoot Indian Tribe v. Wash. Dep't oJEcology, 112 Wn. App. 712, 

721 (2002). 

The legislature intends, by enacting this 1988 
Administrative Procedure Act, to clarify the existing law of 
administrative procedure, to achieve greater consistency 
with other states and the federal government in 
administrative procedure, and to provide greater public and 

7 




legislative access to administrative decision making. The 
legislature intends that to the greatest extent possible and 
unless this chapter clearly requires otherwise, current 
agency practices and court decisions interpreting the 
Administrative Procedure Act in effect before the effective 
date of this act shall remain in effect. The legislature also 
intends that the courts should interpret provisions of this 
chapter consistently with decisions of other courts 
interpreting similar provisions of other states, the federal 
government, and model acts. 

Laws of 1988, ch. 288, § 18. 

The 1988 Legislature would have had before it the Model 

Administrative Procedure Act of 1981 (Model Act). The Model Act, like 

the APA provides that forn1al adjudicative proceedings are the default 

administrative hearing. See MODEL ACT § 4-201. The fonnal proceeding 

under the Model Act contains the same protections as a fonnal hearing 

under the APA. A party may be represented by counsel. See id. § 4-203. 

Subpoenas, discovery, and protective orders are allowed in a formal 

hearing. See id. § 4-210. In addition, the rules of evidence apply, witnesses 

must be sworn, and there is an opportunity for cross-examination.ld. §§ 4

211 to 212. 

The Model Act also creates informal proceedings similar in nature 

to the brief proceeding of the APA. There are two types of Model Act 

informal hearings, other than for emergency matters, called "conference 

adjudication," id. § 4-401, and "summary adjudication," id. § 4-502. The 
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Model Act describes "conference proceedings" as a "peeled down" 

version of the formal adjudicative proceeding. See id. § 4-402 cmt. 

Conference proceedings are only authorized for use where there is no 

constitutional obstacles, no disputed issue of fact and only ifit involves: 

1. 	 A monetary amount less than $1,000; 
2. 	 Disciplinary action against a prisoner; 
3. 	 Disciplinary action against a student which does not 

involve expulsion or suspension for more than ten days; 
4. 	 Disciplinary action against a public employee which 

does not involve suspension for more than ten days, or 
5. 	 Disciplinary action against a licensee which does not 

involve revocation or amendment of the license. 

MODEL ACT § 4-401. 

"Summary proceedings" are the least formal of the informal 

procedures. Subject to constitutional limits, summary adjudications can be 

used only in the most trivial cases involving, for example: 

1. 	 A monetary amount less than $100; 
2. 	 A reprimand or purely verbal sanction against a 


prisoner, student or public employee; 

3. 	 Denial of application for admission to educational 

institution; 
4. 	 A matter that is resolved on the sole basis of 


inspections, examinations, or tests; 

5. 	 The acquisition, leasing, or disposal of property or the 

procurement of goods or services by contract; 
6. 	 Any matter having only trivial potential impact upon 

the affected parties. 

Id. 	§ 4-402. 
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These specific enumerations give a sense of what kinds of cases 

the Model Act drafters thought were appropriate for an infomlal process. 

Clearly they are cases involving relatively minor issues with trivial or 

insignificant impacts and few, if any, lasting consequences. To indicate 

when such proceedings could be used, the Washington legislature used a 

general, functional formula as distinguished from the Model Act's more 

specitic approach. Two kinds of drafting strategies were possible. The 

drafters could have leaned in the direction of speciticity, enumerating in 

detail the kinds of cases where brief proceedings could be used. On the 

other hand, the drafters could have used a more general, functional 

formula to guide resolution of the question. The Model Act drafters chose 

the first strategy, the Washington legislature the second. 

The APA's brief adjudicative proceeding resembles the informal 

proceedings of the Model Act. Under the APA, brief proceedings can be 

used only when: 

1. 	 The use would not violate another provision of law; 
2. 	 The public interest does not require notice beyond 

parties to the case; 
3. 	 The agency has adopted a rule tor use of brief 

adjudicative proceedings in the category of cases in 
question; 

4. 	 The issue and interests do not warrant formal process. 
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RCW 34.05.482(1).' 


The key provision is number four. Two elements stand out in this 

provision. (1) Even if the constitution would allow it, the AP A seems to 

prohibit the use of brief proceedings in those cases where the interests of 

the affected parties are of sufficient weight to warrant the fuller protection 

of the formal process. It is not clear what criteria beyond the constitutional 

would be used to assess the weight of an interest, but providing for interest 

weighing in addition to requiring compliance with the constitution ("any 

provision of law,,)2 implies that the legislature contemplated settings in 

which protections above the constitutional minimums might be warranted. 

(2) The provision seems to say that no matter what the weight of the 

interest, brief proceedings still should not be used when the issues in 

dispute can be better resolved by fonnal process. That, appears to mean 

that where the issues are sueh that cross-examination, discovery, 

representation by an attorney, etc. would facilitate the search for truth, 

brief proceedings cannot be used. 

, RCW 34.05.482(2) provides the brief proceedings are not permitted 
where public benefits are at issue. There celtainly may at least be an 
indirect effect on educational benefits when a student is expelled from 
school. 

2 The APA does not define the tern1 "provision oflaw" but it is defined in 
the Model Act as including the state and federal constitutions. See MODEL 
ACT § 4-102(9). 
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In the real world, of course, these two considerations cannot be 

wholly separated. One would expect brief proceedings to be inadequate in 

cases involving significant interest even in the absence of a showing that 

the procedural protections of the full hearing would contribute greatly to 

the search for truth. Conversely, brief proceedings may not be appropriate 

even in relatively minor cases where cross examination, e.g., seemed 

essential to determine what really happened. In Eddy's case, however, the 

interests were significant, and any search tor truth was severely truncated 

by the informal process. 

Expulsion and suspension from a university tor misconduct 

implicates the fundamental interest a person has in their reputation. "A 

liberty right is implicated '[w]here a person's good name, reputation, 

honor, or integrity is at stake because of what the government is doing to 

him.'" Nieshe v. Concrete School Dist., 129 Wn. App. 632,641 (2005) 

(citation omitted). Likewise, the University's trespass order is of 

constitutional magnitude as it implicates protected First Amendment 

interests. "The freedom to associate and travel is a protected liberty 

interest granted by the First Amendment." State v. Riles, 135 Wn.2d 326, 

346 (1998). Regardless of what procedure due process may require in the 

instant case, the interests involved in Eddy's student conduct hearing were 

more than relatively minor matters with tlivial or insignificant impacts and 
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few, if any, lasting consequences. They are not the types of interests the 

Legislature contemplated being addressed in a brief adjudicative 

proceeding. The consequences of the expulsion will follow her for the rest 

of her life, as it will impact her ability to obtain a degree from almost any 

university. 

The issues involved also required something more than a brief 

adjudicative proceeding. The fact finders in Eddy's case relied on 

hundreds of pages of documents but did not listen to or question a single 

one of Eddy's accusers. Eddy was convicted on the basis ofa sterile 

record. The search for the truth could only have been advanced by the 

techniques available in the formal process. 

WSU's own rules required that Eddy receive a Full Adjudicative Hearing 

Conduct Board hearings, by default, are conducted as brief 

adjudicative proceedings. See WAC 504-04-010. "The following 

proceedings are matters to be treated as brief adjudications pursuant to 

RCW 34.05.482 through 34.05.491: (1) Student conduct proceedings." Id. 

The University has adopted administrative rules for their informal 

hearings. See Chapter 504-26, WAC. The University is required to give 

notice of the proceedings to the student. See WAC 504-26-403(1). The 

student has an opportunity to present her version of events, WAC 504-26

401 (6), and to offer witnesses, WAC 504-26-403( 4)(a)(v). After the 
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hearing, the Board is required to make written findings of fact and 

conclusions oflaw. See WAC 504-26-403(4)( c). 

The University rules do not provide for testimony to be presented 

under oath, nor do the rules of evidence apply. See WAC 504-26

403(4)(a)(xi). "Formal rules of process, procedure, and/or technical rules 

of evidence, such as are applied in criminal or civil court, are not used in 

conduct proceedings." Jd. Moreover, a student has no right of cross

examination or to question witnesses directly in the University's infonnal 

hearings. See WAC 504-26-403(4)(a)(vi). "Questions may be suggested 

by the accused student and/or complainant to be answered by each other or 

by other witnesses. Written questions are directed to the conduct board 

chair, rather than to the witness directly." Jd. Further, attorneys are not 

allowed to represent students because "advisors are not permitted to 

address the board, witnesses, conduct officers or any party or 

representatives invited by the parties to the hearing, or to participate 

directly in any university conduct hearing." WAC 504-26-403( 4)(a)(v). 

The proceedings are referred to as "educational in tone" and seek to avoid 

an "unduly adversarial environment." See WAC 504-26-403(4). 

Nevertheless, students before the Conduct Board face a variety of 

sanctions which are more than mere pedagogical opportunities. Students 

found to have violated the code of conduct may, in addition to other 
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sanctions, be ordered to: pay restitution, WAC 504-26-405(1)(d); pay a 

fine, WAC 504-26-405(1)(q); complete community service, WAC 504-26

405 (1 )(f); move from their residence, WAC 504-26-405(1 )(h); be 

trespassed from "university premises," WAC 504-26-405(1)(m); and, not 

to have contact with an individual or group, WAC 504-26-405(1 )(p). All 

in addition to being suspended, WAC 504-26-405(1 )(i), or expelled, WAC 

504-26-405 (1 )0), from the University. 

As stated, the APA contemplates two primary types of adjudicative 

proceedings. The University'S own student conduct rules provide that: 

"The appeals board shall make any inquiries necessary to ascertain 

whether the [student conduct] proceeding must be converted to a formal 

adjudicative hearing under the Administrative Procedure Act (chapter 

34.05 RCW)." WAC 504-26-407(1)(c) (emphasis added); see also RCW 

34.05.491(3). 

A student receiving a parking ticket has more procedural rights 

than Eddy had in a proceeding which resulted in her being expelled from 

school. A parking ticket defendant may be represented by an attorney, 

conduct discovery and subpoena and cross examine witnesses. See RCW 

28B. 1 0.560(2); IRLJ 3.3. It is clear that WSU recognizes the need for a 

full adjudicative hearing when the issues and interests involved require 

such; it is just that the University never actually offers or provides the 
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hearing its rules require. It is also clear that brief proceedings are intended 

to be for "educational" purposes. What is unclear is how the Conduct 

Board intended to find the truth of the matter without witnesses or further 

Eddy's education by expelling her. 

Hearings at other State Colleges and Universities 

The WSU procedure somewhat parallels the procedure utilized by 

the University of Washington. At the University of Washington, in 

"exceptional circumstances," student conduct matters are referred to an 

appeals board. See WAC 478-120-030(4). Exceptional circumstances 

include those instances where termination or suspension is a 

recommended sanction. See id. The appeals board then conducts a formal 

adjudicative hearing if requested in writing by the student or if "deemed 

appropriate" by the board. See WAC 478-120-115(1). 

Consistent with the Model Act, several state colleges only allow 

brief adjudicative proceedings for suspensions of less than ten days. See, 

e.g., WAC 132A-125-050 (Peninsula College); WAC 132C-108-050 

(Olympic College); WAC 132F-108-050, 132F-121-190 (Seattle 

Community College); WAC 132J-126-280 (Green River Community 

College); WAC 132U-I25-050 (Whatcom Community College); WAC 

495D-I21-360 (Lake Washington Institute of Technology); WAC 495E

110-210 (Renton Technical College). The standard language addressing 
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the appeal process for suspensions of ten days or more and expulsions is: 

"Brief adjudicative proceedings shall be used in regard to ... student 

conduct appeals involving the following disciplinary actions ... 

suspensions of ten instructional [business] days or less." WAC 132C-108

050 (Olympic College). The inference from these rules is any expUlsion or 

suspension of ten instructional days or more will require a formal 

adjudicative proceeding. This is reasonable given brief adjudicative 

proceedings were created to deal with minor disciplinary proceedings. See 

MODEL STATE APA §§ IV-V (1981). 

Therefore, had Eddy been a Husky instead of a Cougar her right to 

full process would have been guaranteed. 

V. CONCLUSION 

The interest and issues in Eddy's case entitled her under the APA 

to a full adjudicative hearing. This court should reverse the final order and 

remand for a full adjudicative proceeding. 
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VI. ATTORNEY FEES 

Should the Court grant some, or all of the relief requested, 

Petitioner requests attorney fees and other expenses per RCW 

4.84.350 which provides that "a court shall award a qualified party 

that prevails in a judicial review of an agency action fees and other 

expenses, including reasonable attorneys' fees ...." Said costs and 

fees are to be paid to a petitioner who shall "have obtained relief 

on a significant issue that achieves some benefit ... sought." Id. 

Dated this ~y of July 2015. 


Submitted: 


MAR TONICK LAW OFFICE 


Attorneys for Eileen E~ 
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APPENDIX 

SELECTED STATUTES AND RULES 



RCW 2SB.10.560 
Police forces for universities and The Evergreen State College - Establishment of traffic 
regulations - Adjudication of parking infractions - Appeal. 

(1) The boards of regents of the state universities, and the boards of trustees of the regional 
universities and of The Evergreen State College, acting independently and each on behalf of its 
own institution, may each: 

(a) Establish and promulgate rules and regulations governing pedestrian tramc and vehicular 
traffic and parking upon lands and facilities of the university or college; 

(b) Adjudicate matters involving parking infractions internally; and 

(c) Collect and retain any penalties so imposed. 

(2) If the rules or regulations promulgated under subsection (1) of this section provide for 
internal adjUdication of parking infractions, a person charged with a parking infraction who 
deems himself or herself aggrieved by the tinal decision in an internal adjudication may, within 
ten days after written notice of the tinal decision, appeal by tlling a written notice thereof with 
the college or university police force. Documents relating to the appeal shall immediately be 
forwarded to the district court in the county in which the offense was committed, which court 
shall have jurisdiction over such offense and such appeal shall be heard de novo. 

RCW 34.05.250 

Model rules of procedure. 


The chief administrative law judge shall adopt model rules of procedure appropriate for use by as 
many agencies as possible. The model rules shall deal with all general functions and duties 
performed in common by the various agencies. Each agency shall adopt as much of the model 
rules as is reasonable under its circumstances. Any agency adopting a rule of procedure that 
differs from the model rules shall include in the order of adoption a finding stating the reasons 
for variance. 

RCW 34.05.410 
Application of Part IV. 

(1) Adjudicative proceedings are governed by RCW 34.05.413 through 34.05.476, except as 
otherwise provided: 

(a) By a rule that adopts the procedures for brief adjUdicative proceedings in accordance with 
the standards provided in RCW 34.05.482 for those proceedings; 

(b) By RCW 34.05.479 pertaining to emergency adjudicative proceedings; or 

(c) By RCW 34.05.240 pertaining to declaratory proceedings. 



(2) RCW 34.05.410 through 34.05.494 do not apply to rule-making proceedings unless 
another statute expressly so require. 

RCW 34.05.413 

Commencement - When required. 


(1) Within the scope of its authority, an agency may commence an adjudicative proceeding at 
any time with respect to a matter within the agency's jurisdiction. 

(2) When required by law or constitutional right, and upon the timely application of any 
person, an agency shall commence an adjudicative proceeding. 

(3) An agency may provide forms for and, by rule, may provide procedures for filing an 
application for an adjudicative proceeding. An agency may require by rule that an application be 
in writing and that it be filed at a specific address, in a specified manner, and within specified 
time limits. The agency shall allow at least twenty days to apply for an adjudicative proceeding 
from the time notice is given of the opportunity to file such an application. 

(4) If an agency is required to hold an adjudicative proceeding, an application for an agency 
to enter an order includes an application for the agency to conduct appropriate adjudicative 
proceedings, whether or not the applicant expressly requests those proceedings. 

(5) An adjudicative proceeding commences when the agency or a presiding officer notifies a 
party that a prehearing conference, hearing, or other stage of an adjudicative proceeding will be 
conducted. 

RCW 34.05.428 
Representation. 

(1) A party to an adjudicative proceeding may participate personally or, if the party is a 

corporation or other artificial person, by a duly authorized representative. 


(2) Whether or not participating in person, any party may be advised and represented at the 
party's own expense by counselor, if permitted by provision of law, other representative. 

RCW 34.05.446 

Subpoenas, discovery, and protective orders. 


(l) The presiding officer may issue subpoenas and may enter protective orders. A subpoena may 
be issued with like effect by the agency or the attorney of record in whose behalf the witness is 
required to appear. 

(2) An agency may by rule determine whether or not discovery is to be available in 

adjudicative proceedings and, if so, which forms of discovery may be used. 




(3) Except as otherwise provided by agency rules, the presiding officer may decide whether to 
permit the taking ofdepositions, the requesting of admissions, and all other procedures 
authorized by rules 26 through 36 of the superior court civil rules. The presiding officer may 
condition use of discovery on a showing of necessity and unavailability by other means. In 
exercising such discretion, the presiding officer shall consider: (a) Whether all parties are 
represented by counsel; (b) whether undue expense or delay in bringing the case to hearing will 
result; (c) whether the discovery will promote the orderly and prompt conduct of the proceeding; 
and (d) whether the interests ofjustice will be promoted. 

(4) Discovery orders and protective orders entered under this section may be enforced under 
the provisions of this chapter on civil enforcement of agency action. 

(5) Subpoenas issued under this section may be enforced under RCW 34.05.588(1). 

(6) The subpoena powers created by this section shall be statewide in effect. 

(7) Witnesses in an adjudicatory proceeding shall be paid the same fees and allowances, in the 
same manner and under the same conditions, as provided for witnesses in the courts of this state 
by chapter 2.40 RCW and by RCW 5.56.010, except that the agency shall have the power to fix 
the allowance for meals and lodging in like manner as is provided in RCW 5.56.010 as to courts. 
The person initiating an adjudicative proceeding or the party requesting issuance of a subpoena 
shall pay the fees and allowances and the cost ofproducing records required to be produced by 
subpoena. 

RCW 34.05.452 

Rules of evidence - Cross-examination. 


(1) Evidence, including hearsay evidence, is admissible if in the judgment of the presiding 
officer it is the kind of evidence on which reasonably prudent persons are accustomed to rely in 
the conduct of their affairs. The presiding officer shall exclude evidence that is excludable on 
constitutional or statutory grounds or on the basis of evidentiary privilege recognized in the 
courts of this state. The presiding officer may exclude evidence that is irrelevant, immaterial, or 
unduly repetitious. 

(2) If not inconsistent with subsection (1) of this section, the presiding officer shall refer to 
the Washington Rules of Evidence as guidelines for evidentiary rulings. 

(3) All testimony ofparties and witnesses shall be made under oath or affirmation. 

(4) Documentary evidence may be received in the form ofcopies or excerpts, or by 

incorporation by reference. 


(5) Official notice may be taken of (a) any judicially cognizable facts, (b) technical or 
scientific facts within the agency's specialized knowledge, and (c) codes or standards that have 
been adopted by an agency of the United States, of this state or ofanother state, or by a 



nationally recognized organization or association. Parties shall be notified either before or during 
hearing, or by reference in preliminary reports or otherwise, of the material so noticed and the 
sources thereof, including any staff memoranda and data, and they shall be afforded an 
opportunity to contest the facts and material so noticed. A party proposing that official notice be 
taken may be required to produce a copy of the material to be noticed. 

RCW 34.05.476 
Agency record. 

(l) An agency shall maintain an official record of each adjudicative proceeding under this 
chapter. 

(2) The agency record shall include: 

(a) Notices of all proceedings; 

(b) Any pre hearing order; 

(c) Any motions, pleadings, briefs, petitions, requests, and intermediate rulings; 

(d) Evidence received or considered; 

(e) A statement of matters officially noticed; 

(f) Proffers of proof and objections and rulings thereon; 

(g) Proposed findings, requested orders, and exceptions; 

(h) The recording prepared for the presiding officer at the hearing, together with any 
transcript of all or part of the hearing considered before final disposition of the proceeding; 

(i) Any final order, initial order, or order on reconsideration; 

G) Staff memoranda or data submitted to the presiding officer, unless prepared and submitted 
by personal assistants and not inconsistent with RCW 34.05.455; and 

(k) Matters placed on the record after an ex patte communication. 

(3) Except to the extent that this chapter or another statute provides otherwise, the agency 
record constitutes the exclusive basis for agency action in adjudicative proceedings under this 
chapter and for judicial review of adjudicative proceedings. 



RCW 34.05.482 

Brief adjudicative proceedings - Applicability. 


(1) An agency may use brief adjudicative proceedings if: 

(a) The use of those proceedings in the circumstances does not violate any provision oflaw; 

(b) The protection of the public interest does not require the agency to give notice and an 
opportunity to participate to persons other than the parties; 

(c) The matter is entirely within one or more categories for which the agency by rule has 
adopted this section and RCW 34.05.485 through 34.05.494; and 

(d) The issue and interests involved in the controversy do not warrant use of the procedures of 
RCW34.05.413 through 34.05.479. 

(2) Brief adjudicative proceedings are not authorized for public assistance and food stamp or 
benefit programs provided for in Title 74 RCW, including but not limited to public assistance as 
defined in *RCW74.04.005(1). 

RCW 34.05.485 

Brief adjudicative proceedings - Procedure. 


(1) If not specifically prohibited by law, the following persons may be designated as the 
presiding officer of a brief adjudicative proceeding: 

(a) The agency head; 

(b) One or more members ofthe agency head; 

(c) One or more administrative law judges; or 

(d) One or more other persons designated by the agency head. 

(2) Before taking action, the presiding officer shall give each party an opportunity to be 
informed of the agency's view of the matter and to explain the party's view of the matter. 

(3) At the time any unfavorable action is taken the presiding officer shall serve upon each 
party a brief statement of the reasons for the decision. Within ten days, the presiding officer shall 
give the parties a brief written statement of the reasons for the decision and information about 
any internal administrative review available. 

(4) The brief written statement is an initial order. Ifno review is taken of the initial order as 



authorized by RCW 34.05.488 and 34.05.491, the initial order shall be the final order. 

RCW 34.05.491 

Brief proceedings - Administrative review - Procedures. 


Unless otherwise provided by statute: 

(l) If the parties have not requested review, the agency may review an order resulting from a 
brief adjudicative proceeding on its own motion and without notice to the parties, but it may not 
take any action on review less favorable to any party than the original order without giving that 
party notice and an opportunity to explain that party's view of the matter. 

(2) The reviewing officer may be any person who could have presided at the brief proceeding, 
but the reviewing officer must be one who is authorized to grant appropriate relief upon review. 

(3) The reviewing officer shall give each party an opportunity to explain the party's view of 
the matter and shall make any inquiries necessary to ascertain whether the proceeding must be 
converted to a formal adjudicative hearing. 

(4) The order on review must be in writing, must include a brief statement of the reasons for 
the decision, and must be entered within twenty days after the date of the initial order or of the 
request for review, whichever is later. The order shall include a description of any further 
available administrative review or, if none is available, a notice that judicial review may be 
available. 

(5) A request for administrative review is deemed to have been denied if the agency does not 
make a disposition of the matter within twenty days after the request is submitted. 

RCW 34.05.570 
Judicial review. 

(1) Generally. Except to the extent that this chapter or another statute provides otherwise: 

(a) The burden of demonstrating the invalidity of agency action is on the party asserting 

invalidity; 


(b) The validity of agency action shall be determined in accordance with the standards of 

review provided in this section, as applied to the agency action at the time it was taken; 


(c) The court shall make a separate and distinct ruling on each material issue on which the 
court's decision is based; and 

(d) The court shall grant relief only if it determines that a person seeking judicial reliefhas 
been substantially prejudiced by the action complained of. 



(2) Review of rules. (a) A rule may be reviewed by petition for declaratory judgment filed 
pursuant to this subsection or in the context of any other review proceeding under this section. In 
an action challenging the validity of a rule, the agency shall be made a party to the proceeding. 

(b )(i) The validity of any rule may be determined upon petition for a declaratory judgment 
addressed to the superior court of Thurston county, when it appears that the rule, or its threatened 
application, interferes with or impairs or immediately threatens to interfere with or impair the 
legal rights or privileges of the petitioner. The declaratory judgment order may be entered 
whether or not the petitioner has first requested the agency to pass upon the validity ofthe rule in 
question. 

(ii) From June 10,2004, until July 1,2008: 

(A) If the petitioner's residence or principal place of business is within the geographical 
boundaries of the third division of the court of appeals as defined by RCW 2.06.020(3), the 
petition may be filed in the superior court of Spokane, Yakima, or Thurston county; and 

(B) If the petitioner's residence or principal place of business is within the geographical 
boundaries of district three of the first division of the court ofappeals as defined by 
RCW 2.06.020(1), the petition may be filed in the superior court of Whatcom or Thurston 
county. 

(c) In a proceeding involving review of a rule, the court shall declare the rule invalid only ifit 
finds that: The rule violates constitutional provisions; the rule exceeds the statutory authority of 
the agency; the rule was adopted without compliance with statutory rule-making procedures; or 
the rule is arbitrary and capricious. 

(3) Review of agency orders in adjudicative proceedings. The court shall grant relief from an 
agency order in an adjudicative proceeding only if it determines that: 

(a) The order, or the statute or rule on which the order is based, is in violation of 
constitutional provisions on its face or as applied; 

(b) The order is outside the statutory authority or jurisdiction of the agency conferred by any 
provision of law; 

(c) The agency has engaged in unlawful procedure or decision-making process, or has failed 
to follow a prescribed procedure; 

(d) The agency has erroneously interpreted or applied the law; 

(e) The order is not supported by evidence that is substantial when viewed in light of the 
whole record before the court, which includes the agency record for judicial review, 
supplemented by any additional evidence received by the court under this chapter; 

(1) The agency has not decided all issues requiring resolution by the agency; 



(g) A motion for disqualification under RCW 34.05.425 or 34.12.050 was made and was 
improperly denied or, if no motion was made, facts are shown to support the grant of such a 
motion that were not known and were not reasonably discoverable by the challenging party at the 
appropriate time for making such a motion; 

(h) The order is inconsistent with a rule of the agency unless the agency explains the 
inconsistency by stating facts and reasons to demonstrate a rational basis for inconsistency; or 

(i) The order is arbitrary or capricious. 

(4) Review of other agency action. 

(a) All agency action not reviewable under subsection (2) or (3) of this section shall be 
reviewed under this subsection. 

(b) A person whose rights are violated by an agency's failure to perform a duty that is 
required by law to be performed may file a petition for review pursuant to RCW 34.05.514, 
seeking an order pursuant to this subsection requiring performance. Within twenty days after 
service of the petition for review, the agency shall file and serve an answer to the petition, made 
in the same manner as an answer to a complaint in a civil action. The court may hear evidence, 
pursuant to RCW 34.05.562, on material issues of fact raised by the petition and answer. 

(c) Relief for persons aggrieved by the performance of an agency action, including the 
exercise of discretion, or an action under (b) of this subsection can be granted only if the court 
determines that the action is: 

(i) Unconstitutional; 

(ii) Outside the statutory authority ofthe agency or the authority conferred by a provision of 
law; 

(iii) Arbitrary or capricious; or 

(iv) Taken by persons who were not properly constituted as agency officials lawfully entitled 
to take such action. 

WAC 10-08-001 
Declaration of purpose. 

(l) Chapter 1 0-08 WAC contains the model rules of procedure which 
RCW 34.05.250 requires the chief administrative law judge to adopt for use by as many agencies 
as possible. The model rules deal with general functions and duties performed in common by the 
various agencies. The model rules supplement Administrative Procedure Act provisions which 
contain grants of rulemaking authority to agencies. It is not the purpose of the model rules to 
duplicate all procedural provisions of the Administrative Procedure Act. This chapter sets forth 
general rules applicable to proceedings before many state agencies. It should be read in 



conjunction with the provisions of the Administrative Procedure Act (chapter 34.05 RCW) and 
with any administrative rules governing adjudicative proceedings which have been adopted by 
the particular agency. 

(2) Except to the extent an agency is excluded from chapter 34.05 RCW or parts of 
chapter 34.05RCW, each agency must adopt as much of the model rules as is reasonable under 
its circumstances. Any agency adopting a rule of procedure that differs from these model rules 
must include in the order of adoption a finding stating the reasons for variance. 

(3) Adoption of these 1999 amendments to the model rules does not invalidate any variances 
in rules adopted by agencies between the effective date of the 1988 amendments to the 
Administrative Procedure Act and the effective date of these 1999 amendments to the model 
rules. 

(4) In the absence of other rules to the contrary, these model rules shall govern any 
adjudicative proceedings under the Administrative Procedure Act. 

WAC 504-04-110 

Adoption of model rules of procedure for formal proceedings-Exception. 


In formal proceedings pursuant to RCW 34.05.413 through 34.05.476 Washington State 
University adopts the model rules of procedure adopted by the office of administrative hearings, 
chapter 1 0-08 WAC, with the following exception: 

WAC 10-08-190 Adjudicative proceedings, cameras-recording devices. 
See WAC 504-04-120 which determines the use of cameras and recording devices at 

adjudicative proceedings. 
Other procedural rules adopted in this title and this chapter are supplementary to the model 

rules. In the case of a conflict between the model rules and procedural rules adopted by 
Washington State University, the procedural rules adopted by the university shall govern. 

WAC 504-26-403 

Conduct board proceedings. 


(1) Any student charged by a conduct officer with a violation of any provision of the 
standards of conduct for students that is to be heard by a conduct board is provided notice as 
described in WAC504-26-401(5). 

(2) The written notice shall be completed by the conduct officer and shall include: 
(a) The specific complaint, including the university policy or regulations allegedly violated; 
(b) The approximate time and place of the alleged act that forms the factual basis for the 

charge of violation; 
(c) The time, date, and place of the hearing; 
(d) A list of the witnesses who may be called to testify, to the extent known; 
(e) A description of all documentary and real evidence to be used at the hearing, to the extent 

known, including a statement that the student shall have the right to inspect his or her student 
conduct file. 

(3) Time for hearings. 



(a) The conduct board hearing is scheduled not less than seven days after the student has 
been sent notice of the hearing, except in the case of interim suspensions as set forth in 
WAC 504-26-406. 

(b) Requests to extend the time and/or date for hearing must be addressed to the chair of the 
university conduct board, and must be copied to the office of student standards and 
accountability. A request for extension of time is granted only upon a showing of good cause. 

(4) University conduct board hearings are conducted by a university conduct board. A goal of 
the hearing is to have an educational tone and to avoid creation of an unduly adversarial 
environment. The hearings are conducted according to the following guidelines, except as 
provided by subsection (6) of this section: 

(a) Procedures: 
(i) University conduct board hearings are conducted in private. 
(ii) The complainant, accused student, and his or her advisor, if any, are allowed to attend the 

entire portion of the university conduct board hearing at which information is received 
(excluding deliberations). Admission of any other person to the university conduct board hearing 
is at the discretion of the university conduct board chair and/or the student conduct officer. 

(iii) In university conduct board hearings involving more than one accused student, the 
student conduct officer, at his or her discretion, may permit joint or separate hearings. 

(iv) In university conduct board hearings involving graduate students, board memberships are 
comprised to include graduate students and graduate teaching faculty to the extent possible. 

(v) The complainant, the accused student, and the student conduct officer may arrange for 
witnesses to present pertinent information to the university conduct board. The conduct officer 
tries to arrange the attendance of possible witnesses who are identified by the complainant. 
Complainant witnesses must provide written statements to the conduct officer at least two 
weekdays prior to the hearing. Witnesses identified by the accused student must provide written 
statements to the conduct officer at least two weekdays prior to the conduct hearing. The accused 
student is responsible for informing his or her witnesses of the time and place of the hearing. 
Witnesses provide information to and answer questions from the university conduct board, the 
complainant, and the accused student, as appropriate. Questions may be suggested by the 
accused student and/or complainant to be answered by each other or by other witnesses. Written 
questions are directed to the conduct board chair, rather than to the witness directly. This method 
is used to preserve the educational tone of the hearing and to avoid creation of an unduly 
adversarial environment, and to allow the board chair to determine the relevancy of questions. 
Questions concerning whether potential information may be received are resolved at the 
discretion of the chair of the university conduct board. The chair of the university conduct board 
shall have the discretion to determine admissibility of information. 

(vi) Pertinent records, exhibits, and written statements (including student impact statements) 
may be accepted as infonnation for consideration by a university conduct board at the discretion 
of the chair and/or conduct officer. 

(vii) Questions related to the order of the proceedings are subject to the final decision of the 
chair of the university conduct board. 

(viii) After the portion of the university conduct board hearing concludes in which all 
pertinent information is received, the university conduct board shall determine (by majority vote) 
whether the accused student has violated each section of the standards of conduct for students as 
charged and what sanctions, if any, are appropriate. 



(b) If the accused student is found responsible for any of the charges, the board may, at that 
time, consider the student's past contacts with the office of student standards and accountability 
in determining an appropriate sanction. 

(c) The accused student or recognized student organization is notified of the conduct board's 
decision within ten calendar days from the date the matter is heard. The accused student or 
recognized student organization shall receive written notice of the decision, the reasons for the 
decision (both the factual basis therefore and the conclusions as to how those facts apply to the 
standards of conduct for students), the sanction, notice that the order will become final unless 
internal appeal is filed within twenty-one days of the date the letter was personally delivered, 
deposited in the U.S. mail, or electronically mailed, and a statement of how to file an appeal. 

(i) The written decision is the university's initial order. 
(U) If the student or recognized student organization does not appeal the conduct board's 

decision before twenty-one calendar days from the date ofthe decision letter, it becomes the 
university's final order. 

(5) There is a single verbatim record, such as an audio record, ofall university conduct board 
hearings (not including deliberations). Deliberations are not recorded. The record is the property 
ofthe university. 

(6) If an accused student to whom notice of the hearing has been sent (in the manner 
provided above) does not appear before a university conduct board hearing, the information in 
support of the complaint is presented and considered in his or her absence, and the board may 
issue a decision based upon that information. 

(7) The university conduct board may for convenience or to accommodate concerns for the 
personal safety, well-being, and/or fears of confrontation of the complainant, accused student, 
and/or other witnesses during the hearing provide separate facilities, and/or permit participation 
by telephone, audio tape, written statement, or other means, as determined in the sole judgment 
of the vice-president for student affairs or designee to be appropriate. 

WAC 504-26-405 
Sanctions. 

(1) The following sanctions may be imposed upon any student found to have violated the 
standards ofconduct for students: 

(a) Warning. A notice in writing to the student that the student is violating or has violated 
institutional regulations. 

(b) Probation. Formal action placing conditions upon the student's continued attendance at 
the university. Probation is for a designated period of time and warns the student or recognized 
student organization that suspension, expulsion, loss of recognition, or any other sanction 
outlined in this section may be imposed if the student is found to violate any institutional 
regulation(s) or fails to complete his or her conditions of probation during the probationary 
period. A student on probation is not eligible to run for or hold an office in any recognized 
student group or organization; she or he is not eligible for certain jobs on campus, including but 
not limited to resident advisor or orientation counselor; and she or he is not eligible to serve on 
the university conduct or appeals board. 

(c) Loss of privileges. Denial of specified privileges for a designated period of time. 
(d) Restitution. Compensation for loss, damage, or injury. This may take the form of 

appropriate service and/or monetary or material replacement. 



(e) Education. The university may require the student to successfully complete an 
educational project designed to create an awareness of the student's misconduct. 

(t) Community service. Imposition of service hours (not to exceed eighty hours per student or 
per member of a recognized student organization). 

(g) Residence hall suspension. Separation of the student from a residence hall or halls for a 
definite period of time, after which the student may be eligible to return. Conditions for 
readmission may be specified. 

(h) Residence hall expulsion. Permanent separation of the student from a residence hall or 
halls. 

(i) University suspension. Separation of the student from the university for a definite period 
of time, after which the student is eligible to request readmission. Conditions for readmission 
may be specified. 

(j) University expulsion. Permanent separation of the student from the university. Also 
referred to as university dismissal. The terms are used interchangeably throughout this chapter. 

(k) Revocation of admission andlor degree. Admission to or a degree awarded from the 
university may be revoked for fraud, misrepresentation, or other violation oflaw or university 
standards in obtaining the degree, or for other serious violations committed by a student before 
awarding of the degree. 

(1) Withholding degree. The university may withhold awarding a degree otherwise earned 
until the completion of the process set forth in this standards of conduct for students, including 
the completion of all sanctions imposed, if any. 

(m) Trespass. A student may be restricted from any or all university premises based on his or 
her misconduct. 

(n) Loss of recognition. A recognized student organization's recognition may be withheld 
permanently or for a specific period of time. A fraternity or sorority may be prohibited from 
housing freshmen. Loss of recognition is defined as withholding university services, privileges, 
or administrative approval from a student organization. Services, privileges, and approval to be 
withdrawn include, but are not limited to, intramural sports (although individual members may 
participate), inforn1ation technology services, university facility use and rental, campus 
involvement office organizational activities, and office of Greek life advising. 

(0) Hold on transcript and/or registration. A hold restricts release of a student's transcript or 
access to registration until satisfactory completion ofconditions or sanctions imposed by a 
conduct officer or university conduct board. Upon proofof satisfactory completion of the 
conditions or sanctions, the hold is released. 

(p) No contact order. A prohibition ofdirect or indirect physical, verbal, and/or written 
contact with another individual or group. 

(q) Fines. Previously established and published fines may be imposed. Fines are established 
each year prior to the beginning of the academic year and are approved by the vice-president for 
student affairs. 

(2) More than one of the sanctions listed above may be imposed for any single violation. 
(3)(a) In determining an appropriate sanction, the conduct officer or relevant board may 

consider any record of past contacts with the office of student standards and accountability, and 
the nature and severity of such past contact(s). 

(b) The conduct board and/or appeals board may consider suspending or expelling any 
student found responsible for violating the university'S sexual misconduct code (W AC 504-26
221). 



(4) Other than university expulsion or revocation or withholding ofa degree, disciplinary 
sanctions are not made part of the student's permanent academic record, but shall become part of 
the student's disciplinary record. 

(5) In cases heard by university conduct boards, sanctions are determined by that board. The 
student conduct ofticer has the authority to assign sanctions in any conduct officer hearing. 

(6) Academic integrity violations. 
No credit need be given for work that is not a student's own. Thus, in academic integrity 

violations, the responsible instructor has the authority to assign a grade andlor educational 
sanction in accordance with the expectations set forth in the relevant course syllabus. The 
instructor's choices may include, but are not limited to, assigning a grade of ifF" for the 
assignment andlor assigning an educational sanction such as extra or replacement assignments, 
quizzes, or tests, or assigning a grade of ifF" for the course. 

WAC 504-26-407 
Review of decision. 

(1) The findings and sanctions rendered by the university conduct board or a conduct officer 
may be appealed by the complainant and accused student(s) in the manner prescribed in the 
decision letter containing the findings and sanctions. Such appeal must be made before twenty
one days of the date of the decision letter. The director of student standards and accountability 
provides a copy of the appeal request by one party to the other party (parties) as appropriate. 

(a) The university president or designee, of his or her own initiative, may direct that an 
appeals board be convened to review a conduct board or conduct officer decision without notice 
to the parties. However, the appeals board may not take any action less favorable to the accused 
student(s), unless notice and an opportunity to explain the matter is first given to the accused 
student(s). 

(b) If the complainant or accused student andlor the student conduct officer or designee wish 
to explain their views of the matter to the appeals board they shall be given an opportunity to do 
so in writing. 

(c) The appeals board shall make any inquiries necessary to ascertain whether the proceeding 
must be converted to a formal adjudicative hearing under the Administrative Procedure Act 
(chapter34.05 RCW). 

(2) Except as required to explain the basis of new information, an appeal is limited to a 
review of the verbatim record of the university conduct board hearing and the conduct tile for 
conduct board decisions or the conduct file for conduct officer decisions for one or more of the 
following purposes: 

(a) To determine whether the university conduct board hearing was conducted fairly in light 
of the charges and information presented, and in conformity with prescribed procedures giving 
the complaining party a reasonable opportunity to prepare and to present information that the 
standards of conduct for students were violated, and giving the accused student a reasonable 
opportunity to prepare and to present a response to those allegations. Deviations from designated 
procedures are not a basis for sustaining an appeal unless significant prejudice results. 

(b) To determine whether the decision reached regarding the accused student was based on 
substantial information, that is, whether there were facts in the case that, if believed by the fact 
finder, were sufficient to establish that a violation of the standards of conduct for students 
occurred. 
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(c) To detennine whether the sanction(s) imposed were appropriate for the violation of the 
standards of conduct for students which the student was found to have committed. 

(d) To consider new infonnation, sufficient to alter a decision, or other relevant facts not 
brought out in the original hearing, because such information and/or facts were not known to the 
person appealing at the time of the original university conduct board hearing. 

(3) The university appeals board shall review the record and all information provided by the 
parties and take one of the following actions: 

(a) Affinn, reverse, or modify the conduct board's or conduct officer's decision; 
(b) Affinn, reverse, or modify the sanctions imposed by the conduct board or conduct officer; 
(c) Set aside the findings and sanctions or remand the matter back to the conduct board or 

conduct officer with instructions for further proceedings. 
(4) The appeals board's decision shall be personally delivered, sent via regular U.S. mail, or 

electronically mailed to the student. Such decision shall be delivered or mailed to the last known 
address of the accused student(s) or electronically mailed to the student's official university 
electronic mail account. It is the student's responsibility to maintain a correct and updated 
address with the registrar. The university appeals board's decision letter is the final order and 
shall advise the student or recognized student organization that judicial review may be available. 
If the appeals board does not provide the student with a response within twenty days after the 
request for appeal is received, the request for appeal is deemed denied. 

(5) The appeals board decision is effective as soon as the order is signed, except in cases 
involving expulsion or loss of recognition. In cases involving expulsion or loss of recognition, 
the appeals board decision is effective ten calendar days from the date the order is signed, unless 
the university president or designee provides written notice of additional review as provided in 
subsection (6) of this section. 

(6) For cases involving expulsion or loss of recognition, the university president or designee 
may review a decision of the appeals board by providing written notice to the student or 
recognized student organization no later than ten calendar days from the date the appeals board 
decision is signed. 

(a) This review is limited to the record and purposes stated in subsection (2) of this section. 
(b) Prior to issuing a decision, the president or designee shall make any inquiries necessary to 

detennine whether the proceeding should be converted into a fonnal adjudicative hearing under 
the Administrative Procedure Act (chapter 34.05 RCW). 

(c) If the complainant or accused student and/or the student conduct officer or designee wish 
to explain their views of the matter to the president or designee, they shall do so in writing. 

(d) The president or designee's decision is in writing, includes a brief statement of the 
reasons for the decision, and is issued within twenty calendar days after the date of the appeals 
board order. The decision becomes effective as soon as it is signed and includes a notice that 
judicial review may be available. 

(7) Students may petition to delay the date that the final order of the university becomes 
effective by directing a petition to the chair of the appeals board, or the president or designee, as 
applicable, within ten calendar days of the date the order was personally delivered to the student 
or placed in the regular U.S. mail, or electronically mailed. The chair, or the president or 
designee, as applicable, shall have authority to decide whether to grant or deny the request. 

(8) There is no further review beyond that of the findings of responsibility or outcomes 
assigned by university or college academic integrity hearing boards. 



WAC 478-120-115 

Formal hearings before the faculty appeal board. 


(1) The faculty appeal board shall conduct a formal hearing when exceptional circumstances 
exist and the student has requested in writing a formal hearing. Additionally, the faculty appeal 
board may conduct a formal hearing in other circumstances as the board deems appropriate. 

(2) Within thirty days after receipt of a written petition for a formal hearing before the faculty 
appeal board, the board shall notify the requesting party of any obvious errors or omissions in the 
party's petition, request any additional information the board wishes to obtain and is permitted by 
law to require, and notify the requesting party of the name, mailing address, and telephone 
number of an office or person who may be contacted regarding the formal hearing. 

(3) Within ninety days after receipt ofa written petition for formal hearing or within ninety 
days after the party's response to a timely request from the board as provided in subsection (1) of 
this section, the board shall either deny the formal hearing or commence the formal hearing. 

(4) Once the board decides to conduct a formal hearing, the chair of the faculty appeal board 
shall schedule the time and place of the hearing and give not less than seven days advance 
written notice of the hearing to all parties. That notice shall include: 

(a) The names and addresses of all parties to whom notice is being given, and if known, the 

names and addresses of their representatives; 


(b) The name, business address, and telephone number of the person designated to represent 
the university at the hearing; 

(c) The official file number and name of the proceeding; 
(d) The name, mailing address, and telephone number of the chair of the faculty appeal 


board; 

(e) A statement of the time, place, and nature of the hearing; 
(f) A statement of the legal authority and jurisdiction under which the hearing is to be held; 
(g) A reference to the particular sections of university rules that are involved; 
(h) A short and plain statement of the charges against the student; and 
(i) A statement that a student who fails to attend the hearing or otherwise respond to this 


notice may lose his or her right to a formal hearing. 

(5) If a student fails to attend or participate in a formal hearing, the faculty appeal board may 

serve upon all parties a default or other dispositive order which shall include a statement of the 
grounds for the order. Within seven days after service of a default order, the student may tile a 
written motion requesting that the order be vacated, and stating the grounds relied upon. 

(6) The student may be represented by counsel andlor be accompanied by an advisor of the 

student's choice. No student shall be compelled to give self-incriminating evidence. 


(7) The chair shall determine whether discovery is to be available, and, if so, which forms of 
discovery may be used. The chair may condition the use of discovery procedures on a showing 
of necessity and unavailability by other means. In exercising such discretion, the chair shall 
consider: 

(a) Whether all parties are represented by counsel; 
(b) Whether undue expense or delay in bringing the case to a hearing will result; 
(c) Whether the use ofdiscovery will promote the orderly and prompt conduct of the 


proceeding; and 

(d) Whether the interests ofjustice will be promoted. 



The chair may decide whether to pem1it the taking of depositions, the requesting of 
admissions, or any other procedures authorized by rules 26 through 37 of the superior court 
rules. 

(8) At appropriate stages ofthe hearing, the chair may give all parties an opportunity to 
submit and respond to briefs, proposed findings of fact and conclusions of law, and proposed 
initial or final orders. To the extent necessary for a full disclosure of all relevant facts and issues, 
the chair shall afford both parties the opportunity to respond, present evidence and argument, 
conduct cross-examination, and submit rebuttal evidence. A party filing a pleading, brief, or 
other paper with the chair shall serve copies on all other parties. 

(9) Evidence, including hearsay evidence, is admissible if it is the kind of evidence on which 
reasonably prudent persons are accustomed to rely in the conduct of their affairs. Evidence is not 
admissible if it is excludable on constitutional or statutory grounds or on the basis of evidentiary 
privilege recognized in the courts of this state. The chair shall decide rulings on the admissibility 
of evidence, and the Washington rules of evidence shall serve as guidelines for those rulings. 

(10) All testimony of parties and witnesses shall be made under oath or affirmation. 
(11) The faculty appeal board may appoint an examiner to conduct the actual hearing. The 

decision to use a hearing examiner requires the approval of a majority of the board members. 
The hearing examiner will then conduct the hearing and submit a detailed report to the faculty 
appeal board according to the provisions of this section. 

(a) If a hearing examiner conducts the hearing, an audio recording of the hearing must be 
kept, and the recording and any transcription thereof must be provided to the board. 

(b) The faculty appeal board may, at its option, request the hearing examiner to provide 
recommendations as to findings, conclusions, and decisions, but those recommendations shall 
not be binding on the board. The hearing examiner shall transmit to the board the full and 
complete record of the hearing and the board shall make its own findings, conclusions, and 
decisions based on the record. 

(c) The hearing examiner will make initial rulings on the use of discovery, the admissibility 
of evidence, and the procedures for the hearing. 

(d) The hearing examiner must be a member of the bar. Any member of the faculty appeal 
board who is also a member of the bar, including the chair, may serve as the hearing examiner. 

(12) The chair of the faculty appeal board may issue subpoenas and enter protective orders. 
(13) Members of the faculty appeal board must avoid ex parte communications with any 

party involved in the hearing regarding any issue other than communications necessary to 
maintaining an orderly procedural flow to the hearing. Ex parte communications received by 
members of the board must be placed on the record, and the other party must be informed of the 
ex parte communication and given an opportunity to respond on the record. 

(14) Findings, conclusions, and decisions by the faculty appeal board shall be based 
exclusively on the evidence of record from the hearing and on matters officially noted in the 
record. 

(15) The board shall enter an initial order which shall be served in writing on the student 
within ninety days after conclusion of the hearing or after submission ofmemos, briefs, or 
proposed findings, whichever is later, unless the period is waived or extended for good cause 
shown. The student shall be informed of procedures for appealing the decision. If the student 
does not appeal the board's initial order within the time set out in WAC 478-120-075(1), the 
initial order of the board shall become the final order, except all orders ofdismissal shall be 
reviewed by the president or the president's delegate. 



(16) The chair shall maintain an official record of the hearing. The record shall contain those 
items specified in RCW 34.05.476. 

WAC 478-120-030 

General procedures for disciplinary sanctions. 


(1) This section describes the general process under the student conduct code for enforcing 
the university's rules, regulations, procedures, policies, standards of conduct, and orders. The 
specific procedures to be used at each step of the process are described in the following sections 
of this chapter. In all situations, whether handled formally or infonnally, basic standards of 
fairness will be observed in the determination of: 

(a) The truth or falsity of the charges against the student; 
(b) Whether the alleged misconduct violates this code; and if so, 
(c) The sanctions to be imposed, if any. 
The criteria for judging student misconduct shall include, but not be limited to, the standards 

of conduct as stated in WAC 478-120-020 and 478-120-025. Informal hearings shall use the 
procedures in chapter 34.05 RCW governing brief adjudicative proceedings. Formal hearings 
conducted by the faculty appeal board shall follow the procedures required by 
chapter 34.05 RCW for formal adjudicative proceedings. Informal settlements may be conducted 
under the authority ofRCW34.05.060. 

(2) Persons who believe that a violation of the student conduct code has been committed 
should contact the vice-president for student life at the University of Washington Seattle campus, 
or the chancellor of the University of Washington Bothell or Tacoma campuses, whichever is 
appropriate. 

(3) Only the vice-president for student life, the dean of the school or college at the University 
of Washington Seattle or, at the University of Washington Bothell and Tacoma campuses, the 
dean or director of the program in which a student is enrolled or the chancellors of the University 
of Washington Bothell and Tacoma campuses, may initiate disciplinary proceedings against a 
student under this code of conduct. (See WAC 478-120-050.) The deans, the vice-president for 
student life, or the chancellors of the University of Washington Bothell and Tacoma campuses 
may delegate the authority to initiate disciplinary proceedings consistent with this chapter to 
members of their staffs and to students. They may also establish student or student-faculty 
hearing bodies to advise or to act for them in disciplinary matters. The person initiating a 
disciplinary proceeding shall be referred to as the initiating officer. 

(4) The initiating officer will begin a disciplinary proceeding by holding, or directing a 
member of his or her staff to hold, an informal hearing with the student charged with 
misconduct. Based on this infOlmal disciplinary hearing, the initiating officer may choose to 
exonerate the student, dismiss the action, impose an appropriate sanction, and/or refer the matter 
to the appropriate university disciplinary committee. (See WAC 478-120-065.) If the initiating 
officer identifies a potential or existing exceptional circumstance, as defined in WAC 478-120
100 (3)(b)(i), 

"Exceptional circumstances exist when: 
(A) The sanction of dismissal has been recommended; or 
(B) The student has been charged with hazing; or 
(C) The sanction of restitution (in excess of three hundred dollars) has been recommended; or 
(D) Suspension has been recommended," the matter shall be referred directly to the faculty 

appeal board. (See WAC 478-120-100.) 



(5) Students have the right to appeal any sanction imposed at an infonnal hearing to the 
appropriate university disciplinary committee, except that when such sanction identifies an 
existing or potential exceptional circumstance as defined in WAC 478-120-100 (3)(b)(i), the 
matter shall be referred directly to the faculty appeal board. 

(6) Any decisions of the university disciplinary committees may be appealed to the faculty 
appeal board. All decisions of the university disciplinary committees identifying existing or 
potential exceptional circumstances as defined in WAC 478-120-100 (3)(b)(i) shall be referred 
directly to the faculty appeal board. In addition, the university disciplinary committees may, at 
any time, at their discretion, refer a matter directly to the faculty appeal board. The faculty 
appeal board perfonns distinct functions. In most cases, the faculty appeal board conducts an 
administrative review. In certain cases (defined in WAC 478-120-100(3)), the faculty appeal 
board conducts a fonnal hearing. 

(7) Any decision based on a formal hearing conducted by the faculty appeal board may be 
appealed to the president of the university or the president's delegate for a final review. All 
orders ofdismissal shall be reviewed by the president or the president's delegate. Orders entered 
by the president or the president's delegate are final. (See WAC 478-120-125.) 

(8) The president or delegate, or chancellors or their delegates, may take emergency 
disciplinary action when a student's conduct threatens the health, welfare, or safety of the 
university community or members thereof. (See WAC 478-120-140.) 

(9) When questions of mental or physical health are raised in conduct cases, the dean, the 
vice-president for student life, the chancellors of the University of Washington Bothell and 
Tacoma campuses or their delegates, the university disciplinary committees, or the faculty appeal 
board may request the student to appear for examination before two physician-consultants 
designated by the dean of the school of medicine. The physician-consultants may call upon the 
student health center for any other professional assistance they deem necessary. After examining 
the student and/or consulting with the student's personal physician, the physician-consultants 
shall make a recommendation to the dean, the vice-president for student life, the chancellor of 
the University of Washington Bothell or Tacoma campuses, whichever is appropriate, or their 
delegates, the appropriate university disciplinary committee, or the faculty appeal board as to 
whether the case should be handled as a disciplinary matter or as a case for medical or other 
treatment. Any decision made based upon the recommendation of the physician-consultants may 
be appealed in accordance with the provisions of this chapter. 

(10) The following persons conducting proceedings under this chapter shall have the 
authority to issue protective orders and subpoenas: Deans, or at the University of Washington 
Bothell and Tacoma campuses, the dean or director of the program in which the student is 
enrolled, the vice-president for student life, the chancellors of the University of Washington 
Bothell and Tacoma campuses, or the chairs of their respective university disciplinary 
committees, the chair of the faculty appeal board, and the president or his or her delegate. 

(11) In a case involving an alleged sexual offense, the accuser and the accused are entitled to 
the same opportunities to have others present during a disciplinary hearing and they shall both be 
infonned of the outcome of such disciplinary proceeding. 

(12) Any final order resulting from a disciplinary proceeding shall become a part of the 
student's disciplinary record, unless the student is exonerated. (See WAC 478-120-145.) 

(13) In accord with the Family Educational Rights and Privacy Act and pursuant to 
RCW34.05.250, all hearings conducted under this chapter generally will be held in closed 
session out of respect for the privacy of all the students involved. However, the students involved 



may waive in writing this requirement and request a hearing in open session, and the initiating or 
presiding officer shall conduct the hearing in a room that will accommodate a reasonable number 
of observers. The initiating or presiding officer may exclude from the hearing room any persons 
who are disruptive of the proceedings and may limit the number who may attend the hearing in 
order to afford safety and comfort to the participants and orderliness to the proceedings. 
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(SELECTED SECTIONS) 



UNIFORM LAW COMMISSIONERS' 

MODEL STATE ADMINISTRATIVE 


PROCEDURE ACT (1981) 


ARTICLE I 

GENERAL PROVISIONS 

Section 

1-101. [Short Title.] 

1-102. [Definitions.] 

1-103. [Applicability and Relation to Other Law.] 

1-104. [Suspension ofAct's Provisions When Necessary to Avoid Loss 


of Federal Funds or Services.] 
1-105. [Waiver.] 
1-106. [Informal Settlements.] 
1-107. [Conversion of Proc"Cedings.] 
1-108. [Effective Date.] 
1-109. [Severability.] 

ARTICLE II 

PUBLIC ACCESS TO AGENCY LAW AND POLICY 

2-101. [Administrative Rules Editor; Publication, Compilation, Indexing, and Public Inspection of Rules.] 

2-102. [Public Inspection and Indexing of Agency Orders.] 

2-103. [Declaratory Orders.] 

2-104. [Required Rule Making.] 

2-105. [Model Rules of Procedure.] 


ARTICLE 111 

RULE MAKING 

Chapter I 

Adoption and Effectiveness of Rules 

3-101. [Advice on Possible Rules before Notice of Proposed Rule Adoption.] 

3-102. [Public Rule-making Docket.] 

3-103. [Notice of Proposed Rule Adoption.] 

3-104. [Public Participation.] 

3-105. [Regulatory Analysis.] 

3-106. [Time and Manner of Rule Adoption.] 

3-107. [Variance between Adopted Rule and Published Notice of Proposed 




ARTICLE IV 

ADJUDICATIVE PROCEEDINGS 

CHAPTER I 

AVAILABILITY OF ADJUDICATIVE PROCEEDINGS; APPUCATIONS; LICENSES 

§ 4-101. [Adjudicative Proceedings; Wben Required; Exceptions]. 

(a) An agency shall conduct an adjudicative proceeding as the process for formulating and issuing an 
order, unless the order is a decision: 

(1) to issue or not to issue a complaint, summons, or similar accusation; 

(2) to initiate or 110t to initiate an investigation, prosecution, or other proceeding before the 
agency, another agency, or a court; or 

(3) under Section 4-103, not to conduct an adj udicative procceding. 

(b) This Article applies to rule-making proceedings only to the extent that another statute expressly so 
requires. 

COMMENT 

This section provides the linkage between the definition of "order" in Section 1-102(5) and the various 
types of adjudicative proceedings described in Article IV of this Act. This section does not specify which type 
of adjudicative proceeding is requircd in any particular situation, but rathcr addrcsses the question whether an 
adjudicative proceeding should be conducted at all. If an adjudicative proceeding is requircd by this scction-or 
by the special requirements of Section 4-105 regarding the rights of licensees-the proceeding may be either the 
formal, conference, summary, or emergency adjudicative proceeding, inaccordance with other provisions ofthis 
Act. 

First, subsection (a) states the general principle that an agency shall conduct an appropriate adjudicative 
proceeding before issuing an order. (This does not preclude emergency action in circumstances where such action 
would be the appropriate adjudicative proceeding under Section 4-50 1.) The subsection then lists, as exceptions, 
the situations in which an agency may issue an order without first conducting an adjudicative proceeding. 
Paragraph (a)(1) enables an agency, on the ba'iis of its investigation and other non-adjudicative processes, to 
decide whether to issue or not to issue a complaint, etc., without first conducting an adjudicative proceeding. 
Paragraph (a)(2) enables an agency to decide to initiate or not to initiate an investigation, prosecution, or other 
proceeding, either before the agency itself or befOre another agency or a court, without first conducting an 
adjudicative proceeding. For example, a law enforcement officcr may, without first conducting an adjudieativc 
proceeding, issue a "ticket" that will lead to a procccding beforc any agency or court. Paragraph (a)(3) enablcs 
an agency to decide to dismiss or not to dismiss a matter, in accordance with Section 4-103, without first 
conducting an adjudicativc proeecding. 



According to subsection (b), ifanother statute expresslyrequires all or some designated portions ofArticle 
IV to govern a category of rule-making proceedings, the agency must use the adjudicative procedures ofArticle 
IV in rule making, but only to the extent expressly required by the other statute. However, if another statute 
merely requires the rule-making agency to conduct a "hearing," or to base a rule on the "record, " the proceed ings 
of Article IV are not brought into play; instead, the specific procedures of that other statute arc applicable, in 
conjunction with the rule-making procedures of Article III of this Act, and the relationship between the two 
statutes is governed by Section 1-103(b). In this type of situation as in any other, the proceedings may be 
converted from one type to another, in accordance with the standards set fOlth in Section 1-107 and in agency 
rules elaborating upon that section. 

For comparative notes on the 1961 Revised Model Act, the Federal APA, and the APAs ofthe states, see 
Comments following Section 4-102. 

§ 4-102. [Adjudicative Proceedings; Commencement]. 

(a) An agency may commence an adjudicative proceeding at any time with respect to a matter within the 
agency's jurisdiction. 

(b) An agency shall commence an adjudicative proceeding upon the application of any person, unless: 

(1) the agency lacks jurisdiction of the subject matter; 

(2) resolution of the matter requires the agency to exercise discretion within the scope of 
Section 4-101(a); 

(3) a statute vests the agency with discretion to conduct or not to conduct an adjudicative 
proceeding before issuing an order to resolve the matter and, in the exercise ofthat discretion, the 
agency has determined not to conduct an adjudicati ve proceeding; 

(4) resolution of the matter does not require the agency to issue an order that determines 
the applicant's legal rights, duties, privileges, immunities, or other legal interests; 

(5) the matter was not timely submitted to the agency; or 

(6) the matter was not submitted in a form substantially complying with any applicable 
provision of law. 

(c) An application for an agency to issue an order includes an application for the agency to conduct 
appropriate adjudicative proceedings, whether or not the applicant expressly requests those proceedings. 

(d) An adjudicative proceeding commences when the agency or a presiding officer: 

(1) notifies a party that a pre-hearing conference, hearing, or other stage ofan adjudicative 
proceeding will be conducted; or 



(2) begins to take action on a matter that appropriately may be determined by an 
adjudicative proceeding, unless this action is: 

(i) an investigation for the purpose ofdetermining whether an adjudicative 
procecding should be conducted; or 

Oi) a decision which, under Section 4-10] (a), the agcncy may make 
without conducting an adjudicative proceeding. 

COMMENT 

This section states when an agency may, and whcn an agency shall commence adjudicative proceedings. 

Subsection (a) clarifies that an agency may commence adjudicative proceedings on any matter within the 
agency's jurisdiction. This subsection prevents any implication that subsection (b) sets forth the exclusive 
circumstances under which an agency may commence adjudicative proceedings. 

Subsection (b) requires an agency to commence adjudicative proceedings upon the application of any 
person, subjcct to a number of exceptions. If the agency determines that any of these exceptions is applicable, 
the agency may dismiss the matter in accordance with Sections 4-103 and 4-1 01(a)(3), without conducting an 
adjudicative proceeding, or the agency may, in its discretion under subsection ea), conduct an adjudicative 
proceeding although under no compulsion to do so. In situations where none ofthe exceptions is applicable, this 
section establishes the right of a person to require an agency to commence adjudicative proceedings. This 
approach is markedly different from the 1961 Revised Model Act and the Federal APA, which arc discussed later 
in this Comment. 

The first exception to subsection (b) relieves the agency from the obligation to conduct an adjudicative 
proceeding if the subject-matter of the application is outside the agencys jurisdiction; paragraph (b)(1). 

The second exception, paragraph (b )(2), relieves the agency from an obligation to conduct an adj udicative 
procccding if rcsolution of the matter requires the agency to exercise discretion within the scopc of Section 
4-10 I (a)(1) or (2), that is, discretion to initiate or not to initiate a complaint, summons, or similar accusation, or 
to initiate or not to initiate an investigation, prosecution, or other proceeding before the agency or another agency 
or a court. For example, a person who submits a complaint about a licensee cannot compel the licensing agency 
to initiate an adjudicative proceeding against the licensee; the agency may exercise prosecutorial discretion to 
detcrmine whether to initiate or not to initiate an adjudicative proceeding in each case. The agency!s decision 
whether or not to initiate an adjudicative proceeding need not, itself, be preceded by an adjudicative proceeding; 
see Section 4·101(a)(1) and (2). 

Under paragraph (b)(3), an agency need not conduct an adjudicative proceeding upon receiving an 
application, ifa statute vests the agency with discretion to conduct or not to conduct an adjudicative proceeding 
before issuing an order to resolve the matter, and in the exercise of this discretion the agency has detenllined not 
to conduct an adjudicative proceeding. This does not and could not authorize the agency to deprive any person 
of procedural rights guaranteed by the constitution. If a statute, purporting to authorize an agency to dispense 
with an adjudicative proceeding, conflicts with constitutional guarantees, the agency may exercise its discretion 



under subsection (a) to conduct an adjudicative proceeding even though the statute does not require it or, if the 
agency fails to conduct a constitutionally required adjudicative proceeding, a reviewing court may give 
appropriate relief. 

Paragraph (b)(4) closely relates to the definition of lforder,11 in Section 1-102(5), as "agency action of 
particular applicability that detennines the legal rights, duties, privileges, immunities, or other legal interests of 
one or more specific persons. 1f If the applicant does not request agency action that would fit within the above 
definition of "order," the agency need not commence an adjudicative proceeding. For example, if a person asks 
the agency 10 commence adjudicative proceedings for the purpose of adopting a rule, or of carrying out a 
housekeeping function that affects nobody's legal rights, etc., the request would be subject to dismissal because 
the requested agency action would not be an "orrler." The same paragraph provides that an agency need not 
commence an adjudicative proceeding unless the applicant's legal rights, duties, privileges, immunities, or other 
legal interests are to be determined by the requested order. interpretation of these tenns, ultimately a matter for 
the courts, will clarify the range ofsituations in which this Act entitles a person to require an agency to commence 
adjudicative proceedings. The availability of various types of adjudicative proceedings, including summary 
adjudicative proceedings, may persuade courts to develop a more hospitable approach toward applicants than 
would have been feasible or practicable if the only available type ofadministrative adj udication was a trial-type, 
fonnal heari ng. 

Paragraphs (5) and (6) relieve an agency from an obligation to conduct an adjudicative proceeding if the 
matter was not timely submitted or was not submitted in a form substantially complying with any applicable 
provision oflaw. 

Subsection (c) cnsures that a person who requests an agency to issue an order, but docs not exprcssly 
request the agency to conduct an adjudicative proceeding, will not on that account be regarded as having wdived 
the right to any available adjudicative proceeding; see Section 1-105 on waiver. This assurance may be 
especially important to protect unrepresented parties. In addition, this subsection clarifies that the tenn 
"application," as used in this Article, may refer either to the request for the agency to issue an order, or to the 
request for the agency to conduct an appropriate adjudicative proceeding, or both, as the context suggests. 
Similarly, thetcnn "applicant" may be uscd with either or both meanings. 

Subsection (d) furnishes the linkage between subsection (b), which requires an agency to "commence" 
an adjudicative proceeding in certain situations, and Section 4-1 04( a), which establishes time limits within which 
the agency must "commence" adjudicative proceedings. 

The 1961 Revised Model Act declared, in Sections 1 (2) and 9( a), that an adjudicative hearing was 
available in contcstcd cases only if"required by law." A morc specific guarantee of an adjudicative hcaring was 
provided only in connection with the revocation, suspension, annulment or withdrawal ofa license; Section 14( c) 
required the agency, before taking such action, to give the licensee "an opportunity 10 show compliance with all 
lawful requirements for the retention of the license." 

The Federal AP A is essentially similar to the 1961 Revised Model Act, making a hearing available "in 
every case of adjudication required by statute to be detennined on the record after opportunity for agency 
hearing," Federal Act, Section 554(a), and providing more specific procedural guarantees to protect licensees, 
Section 558( c )(2). 
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A few state AP As make an adjudicative hearing available without the need to be Itrequired by law lt 
, but 

only in limited situations. Some other state APAs make adjudicative hearings available ina broad category of 
situations, without the need tobe Itrequired by law. It The wording ofthe APAs in these states varies considerably, 
as docs the effective reach of the APAs themselves, some APAs being applicable only to agencies engaged in 
regulating lieensed professions and occupations. 

The preceding survey of APA provisions on the right to an adjudicative hearing must be considered in 
conjunction with a related issue, namely, whether the APA describes one or more types of adjudicative 
proceeding. The 1961 Revised Model Act, the Federal AP A and the maj orityof state AP As describe only a single 
type of adjudicative proceeding, generally known as the fomlal adjudicative hearing. Virtually all of these acts 
include provision for informal settlement by agreement among the parties, but without any description of a 
procedure for informal settlement. The Maine APA permits the agency to "limit the issues to be heard or vaty 
any procedure prescribed by agency rule or this subchapter ifthe parties and the agency agree to such limitations 
or variations or ifno prejudice to any party will result." Maine Act, Section 9053. Four states go further, and 
describe at least the procedural rudiments ofless-than-fonnal adjudication. Delaware Act, Section 6423; Florida 
Act, Section 120.57(2); Montana Act, Section 2-4-604; Virginia Act, Section 9-6-14: 11. On the approach taken 
by this Act, see Section 4-201 and Comments. 

§ 4-103. [Decision Not to Conduct Adjudicative Proceeding]. 

If an agency decides not to conduct an adjudicative proceeding in response to an application, the agency 
shall furnish the app Iieant a copy of its decision in writing, with a brief statement of the agency's reasons and of 
any administrative review available to the applicant. 

COMMENT 

The combined effect ofSections 4-101 (a) and 103 is that this Act imposes no procedures upon the agency 
when it decides not to conduct an adjudicative proceeding in response to an application, except to give a written 
notice of dismissal, with a brief statement of reasons and of any available administrative review. Agency 
decisions ofthis type, while not governed by the adjudicative procedures ofthis Act, are subject to judicial review 
as "final agency action" under Section 5-102. 

§ 4-104. [Agency Action on Applications]. 

(a) Except to the extent that the time limits in this subsection are inconsistent with limits established by 
another statute ror any stage of the proceedings, an agency shall process an application for an order, other than 
a declaratory order, as follows: 

(1) Within [30] days after receipt of the application, the agency shall examine the 
application, notify the applicant of any apparent errors or omissions, request any additional 
information the agency wishes to obtain and is permitted by law to require, and notify the 
applicant ofthe name, official title, mailing address and telephonc number of an agency mcmber 
or employee who may be contacted regarding the application. 

(2) Except in situations governed by paragraph (3), within [90] days after receipt of the 



A few state APAs make an adjudicative hearing available without the need to be "required by law", but 
only in limited situations. Some other state APAs make adjudicative hearings available ina broad category of 
situations, without the need to be "required by law." The wording ofthe APAs in these states varies considerably, 
as does the effective reach of the APAs themselves, some APAs being applicable only to agencies engaged in 
regulating licensed professions and occupations. 

The preceding survey of APA provisions on the right to an adjudicative hearing must be considered in 
conjunction with a related issue, namely, whether the APA describes one or more types of adjudicative 
proceeding. The 1961 Revised Model Act, the Federal APAand the majorityofstate APAs describe only a single 
type of adjudicative proceeding, generally known as the formal adjudicative hearing. Virtually all of these acts 
include provision for informal settlement by agreement among the parties, but without any description of a 
procedure for informal settlement. The Maine APA permits the agency to "limit the issues to be heard or vary 
any procedure prescribed by agency rule or this subchapter ifthe parties and the agency agree to such limitations 
or variations or if no prejudice to any party will result." Maine Act, Section 9053. Four states go further, and 
describe at least the procedural rudiments ofless-than-formal adjudication. Delaware Act, Section 6423; Florida 
Act, Section 120.57(2); Montana Act, Section 2-4-604; Virginia Act, Section 9-6-14: 11. On the approach taken 
by this Act, sce Section 4-201 and Comments. 

§ 4-103. [Decision Not to Conduct Adjudicative Proceeding]. 

Ifan agency decides not to conduct an adjudicative proceeding in response to an application, the agency 
shall furnish the applicant a copy of its decision in writing, with a brief statement of the agency's reasons and of 
any administrative review available to the applicant. 

COMMENT 

The combined effect ofSections 4-101(a) and 103 is that this Act imposes no procedures upon the agency 
when it decides not to conduct an adjUdicative proceeding in response to an application, except to give a written 
notice of dismissal, with a brief statement of reasons and of any available administrative review. Agency 
decisions ofthis type, while not governed by the adjudicative procedures ofthis Act, arc subject to judicial review 
as "final agency action" under Section 5-102. 

§ 4-104. [Agency Action on Applications]. 

(a) Except to the extent that the time limits in this subsection are inconsistent with limits established by 
another statute fur any stage of the proceedings, an agency shall process an application for an order, other than 
a declaratory order, as follows: 

(1) Within [30] days after receipt of the application, the agency shall examine the 
application, notify the applicant of any apparent errors or omissions, request any additional 
information the agency wishes to obtain and is permitted by law to require, and notify the 
applicant ofthe name, official title, mailing address and telcphone number ofan agency member 
or employee who may be contacted regarding the application. 

(2) Except in situations governed by paragraph (3), within [90] days after receipt of the 



application or of the response to a timely request made by the agency pursuant to paragraph (1), 
the agency shall: 

(i) approvc or deny the application, in whole or in part, on the basis of 
emergency or summary adjudicative proceedings, if those proceedings are 
available under this Act for disposition of the matter; 

(ii) commence a fonnal adjudicative hearing or a conference adjudicative 
hearing in accordancc with this Act; or 

(iii) dispose of the application in accordance with Section 4-103. 

(3) If the application pertains to subject matter that is not available when the application 
is filed but may be available in the future, including an application for housing or employment at 
a time no vacancy exists, the agency may proceed to make a dctennination of eligibility within 
the time pro vided in paragraph (2). If the agency determines that thc applicant is eligible, the 
agency shall maintain the application on the agency's list ofeligible applicants as providcd by law 
and, upon request, shall notify the applicant of the status of the application. 

(b) If a timely and sufficient application has been made for renewal of a license with reference to any 
activity of a continuing naturc, the existing liccnse does not cxpire until the agency has taken final action upon 
the application for renewal or, if the agency's action is unfavorable, until the last day for seeking judicial review 
of the agencys action or a later date fixed by the reviewing court. 

COMMENT 

Subsection (a) establishes time limits and notification requirements for agency action on applications for 
orders, other than declaratory orders. Some of the dctail is derived from the Florida Aet, Section 120.60(2). 

The 90-day limit imposed by subparagraph (a)(2)(i) applies only if emergency or summary adjudicative 
proceedings are available for "disposition" of the matter. With regard to emergency adjudicative proceedings, 
this provision must be read in conjunction with Section 4-501(e), which requires an agency, after taking 
emergency action, to following up by completing "any proceedings that would be required if the matter did 110t 
involve an immediate danger." If an agency follows up by conducting post-emergency proceedings, these will 
culminate in "disposition" ofthe matter, and must therefore be completed with the time limits ofsection 4-1 04(a). 
If, however, the emergency proceedings render the matter completely moot, no follow-up proceedings are 
required, and the emergency proceeding;: therefore constitute "disposition" of the application, governed by the 
90-day limit. 

Subsection (b) deals with the non-expiration of licenses. It is an expanded version of Section 14(b) of 
the 1961 Revised Model Act. While protecting licenses against expiration during the pendency of timely filed 
applications for renewal, this subsection does not preclude an agency from commencing or completing action 
against a licensee, either under Section 4-1 05 on revocation, suspension, etc., or under the emergency provisions 
of Section 4-501. 



§ 4-105 . [Agency Action Agflinst Licensees]. 

An agency ma y not revo ke, suspend, modi fy, annul, withdraw, or amend a license unless the agency first 
gives notice and an opportunity for an appropriate adjudicative proceeding in accordance with this Act or other 
statute. This section does not preclude an agency from (i) taking immediate action to protect the public interest 
in accordance with Section 4-50 I or (ii) adopting rules, otherwise within the scope ofits authority, pertaining to 
a class oflicensees, including rules affecting the existing licenses of a class oflicensees. 

COMMENT 

This is adapted from the 1961 Revised Model Act, Section 14( c) regarding license revocation, suspension, 
etc. 

The final clause ofthis section is intended to prevent any conflict between this section and the definition 
of "rule" in Section 1-102(10). As indicated in the Comment to the definition, "licensing determinations of 
general applicability, that is, addressed to all members of a class by description, arc 'rules' subject to the 
rule-making provisions of this statute." The approach taken here is consistent with American Airlines, Inc. v. 
C.A.B., 359 F.2d 624 (D.C.Cir.1966), certiorari denied 385 U.S. 843 (1966) and Air Line Pilots Ass'n Int'l v. 
Quesada, 276 F.2d 892 (2d Cir. 1960). While rules amending the licenses of a class oflicensees are covered by 
the rule making provisions ofthis Act, conversion ofthe proceedings from rule making to adjudication could be 
considered in appropriate situations; on conversion, see Section 1-107 and Comments. 

CHAPTER II 

FORMAL ADJUDICATIVE HEARING 

§ 4-20 I. [Applicability]. 

An adjudicative proceeding is governed by this chapter, except as otherwise provided by: 

(1) a statute other than this Act; 

(2) a rule that adopts the procedures for the conference adjudicative hearing or summary 
adjudicative proceeding in accordance with the standan:ls provided in this Act for those 
proceedings; 

(3) Section 4-501 pertaining to emergency adjudicative proceedings; or 

(4) Section 2-103 pertaining to declaratory proceedings. 

COMMENT 

This section declares the formal hearing to be required in all adjudicative proceedings, except where 
otherwise provided by statute, agency rule pursuant to this Act, the emergency provisions of this Act, or Section 
2-103 on declaratory proceedings. 



One consequence ofdetennining who shall preside is provided in Sections 4-215 and 4-216. According 
to Section 4-215, if the agency had presides, the agency head shall issue a final order. Ifany other presiding 
officer presides, an initial order must be rendered. Section 4-216 establishes the general appealability of initial 
orders to the agency head, unless otherwise prescribed by a provision oflaw. 

Section 4-202 deals also with the disqualification of individual presiding officers and the appointment 
of substitutes for individuals who become unavailable for any reason. 

§ 4-203. [Representation]. 

(a) Any party may participate in the hearing in person or, if the party is a corporation or other artificial 
person, by a duly authorized representative. 

(b) Whether or not participating in person, any party may be advised and represen ted at the p arty's own 
expense by counselor, ifpennitted by law, other representative. 

COMMENT 

This section provides detail not found in the 1961 Revised Model Act. 

The right to "participate in person" would be satisfied either by physical presence at a single place by all 
participants, or by the use oftelephone, television or other electronic means as provided by Sections 4-205( a) and 
4-211(4}. 

The right of a corporation or other artificial person to participate as a party by a "duly authorized 
representative" is intended to pennit a corporation to participate by either an attorney or a non-attorney, unless 
participation by a non-attorney violates state law regarding the unauthorized practice of law, in which case the 
non-attorney would not a be a "duly authorized" representative. 

Subsection (b) guarantees to each party the right to be advised and represented, at the party's expense. 
This subsection incorporates other laws ofthe state, regarding the extent ifany to which nonlawyers mayperform 
the functions of advice and representation. Thus this Act is not a source ofauthority fur nonlawycrs to advise 
or represent parties to agency proceedings, neither does this Act prohibit such functions by nonlawyers if other 
law confers pennission. 

§ 4-204. [Pre-hearing Conference-Availability, Notice]. 

The presiding officer designated to conduct the hcaring may determine, subjcct to the agency's rules, 
whether a pre-hearing conference will be conducted. If the conference is conducted: 

(I) The presiding officer shall promptly notify the agency of the detennination that a 
pre-hearing conference will be conducted. The agency shall assign or request the office of 
administrative hearings to assign a presiding officer for the pre-hearing confurence, exercising the 
same discretion as is provided by Section 4-202 concerning the selection ofa presiding officer for 
a hearing. 



detail. 

The distinction between subsections (a) and (b) deserves emphasis. If a party satisfies the standards of 
subsection (a), the presiding officer shall grant the petition to intervene. In situations not qualifying under 
subsection (a), the presiding officer may grantthe petition to intervene upon making the detennination described 
in subsection (b). 

Paragraph (a )(2) confers standing upon a petitioner to intervene, as of right, upon demonstrating that the 
petitioner's "legal rights, duties, privileges, immunities, or other legal interests may be substantially affected by 
the proceeding ..." However, paragraph (aX3) imposes the further limitation, that the presiding officer shall 
grant the petition for intervention only upon detennining that "the interests ofjustice and the orderly and prompt 
conduct of the proceedings will not be impaired by allowing the intervention." The presiding officer is thus 
required to weigh the impact of the proceedings upon the legal rights, etc. of the petitioner for intervention, 
paragraph (a )(2), against the interests ofjustice and the need for orderly and prompt proceedings, paragraph (a )(3). 

Subsection (c), authorizing the presiding officer to impose conditions upon the intervener's participation 
in the proceedings, is intended to permit the presiding officer to facilitate reasonable input by interveners, without 
subjecting the proceedings to unreasonably burdensome or repetitious presentations by intervenors. 

By requiring ad vance notic e ofthe pres iding offic er's order granting, denying, or modifying intervention, 
subsection (d) is intended to give the parties and the petitioners for intervention an opportunity to prepare for the 
adjudicative proceedings or, ifthe order was unfuvorable, to seek judicial review on an expedited basis before 
the hearing commences. 

§ 4-210. [Subpoenas, Discovery and Protective Orders]. 

(a) The presiding officer [at the request of any party shall, and upon the presiding officer's own motion,] 
may issue subpoenas, discovery orders and protective orders, in accordance with the rules of civil procedure. 

(b) Subpoenas and orders issued under this section may be enforced pursuant to the provisions ofthis Act 
on civil enforcement of agency action. 

COMMENT 

The 1961 Revised Model Act did not address this matter. 

The parties to whom this section applies include intervenors. Their participation, including their usc of 
subpoenas and discovery, may be limited by conditions attached to the order granting intervention as provided 
by Section 4-209(c) and (d). 

§ 4-211. [Procedure at Hearing]. 

At a hearing: 

(1) The presiding officer shall regulate the course of the proceeding; in confonnity with any pre-hearing 



order. 

(2) To the extent necessary for full disclosure of an relevant facts and issues, the presiding officer shall 
afford to all parties the opportunity to respond, present evidence and argument, conduct cross-examination, and 
submit rebuttal evidence, except as restricted by a limited grant of intervention or by the pre-hearing order. 

(3) The presiding officer may give nonparties an opportunity to present oral or written statements. 1fthe 
presiding officer proposes to consider a statement by a nonparty, the presiding officer shan give all parties an 
opportunity to challenge or rebut it and, on motion of any party, the presiding officer shall require the statement 
to be given under oath or affirmation. 

(4) The presiding officer may conduct all orpart ofthe hearing by telephone, television, or other electronic 
means, ifeach participant in the hearing has an opportunity to participate in, to hear, and, if technically feasible, 
to sec the entire proceeding while it is taking place. 

(5) The presiding officer shall cause the hearing to be recordcd at the agency's expense. The agency is 
not required, at its expense, to prepare a transcript, lIDless required to do so by a provision oflaw. Anyparty, at 
the party's expense, may cause a reporter approved by the agency to prcpare a transcript from the agency's record, 
or cause additional recordings to be made during the hearing if the making ofthe additional recordings does not 
cause distraction or disruption. 

(6) The hearing is open to public observation, except for the parts that the presiding officer states to be 
closed pursuant to a provision of law expressly authorizing closure. To the extent that a hearing is conducted by 
telephone, television, or other electronic means, and is not closed, the availability of public observation is 
satisfied by giving members of the public an opportunity, at reasonable times, to hear or inspect the agency's 
record, and to inspect any transcript obtained by the agency. 

COMMENT 

This is a greatly expanded treatment ofprocedures that were briefly addressed in the 1961 Revised Model 
Act, portions of Sections 9 and 10. 

Participation by non-parties, paragraph (3), is adapted from the Florida Act, Section 120.57(1)(b) 4. 

Telephone, television, or other electronic means may be used; sec Comments to Section 4-205. 

The hearing is open to public observation unless otherwise provided by law, paragraph (6). This provision 
may have to be aligned with general laws on open meetings. 

On the opportunity to "see the entire proceeding" if it is conducted by telephone, television or other 
electronic means, refer to Comment to Section 4-205. 

As an alternative to receiving a statement from a nonparty, the presiding officer may, within the general 
power to regulate the course of the proceedings, suggest that the nonparty file a petition for intervention; sec 
Section 4-209. 



§ 4-212. [Evidence, Official Notice]. 

(a) Upon proper objection, the presiding officer shall exclude evidence that is irrelevant, immaterial, 
unduly repetitious, or excludable on constitutional or statutory grounds or on the basis of evidentiary privilege 
recognized in the courts of this state. In the absence of proper objection, the presiding officer may exclude 
objectionable evidence. Evidence may not be excluded solely because it is hearsay. 

(b) All testimony of parties and witnesses must be made under oath or affirmation. 

(c) Statements presented by nonparties in accordance with Section 4-211 (3) may be received as evidence. 

(d) Any part ofthe evidence may be received in written form ifdoing so will expedite the hearing without 
substantial prejudice to the interests of any party. 

(c) Documentary evidence maybe received in the fom1 ofa copy or excerpt. Upon request, parties must 
be given an opportunity to compare the copy with the original if available. 

Cf) Official notice may be taken of (i) any fact that could be judicially noticed in the courts of this State, 
(ii) the record of other proceedings before the agency, (iii) technical or scientific matters within the agency's 
specialized knowledge, and (iv) codes or standards that have been adopted by an agency of the United States, of 
this State or of another state, or by a nationally recognized organization or association. Parties must be notified 
before or during the hearing, or before the issuance of any initial or final order that is based in whole or in part 
on facts or material noticed, of the specific facts or material noticed and the source thereof, including any staff 
memoranda and data, and be afforded an opportunity to contest and rebut the facts or material so noticed. 

COMMENT 

This is an adaptation of the 1961 Revised Model Act Section 10, regarding the admissibility ofevidence. 
Separate treatment is devoted, in Section 4-21S( d) ofthis Act, to the type ofevidence that may support a finding 
offact. 

Section 4-212(a) prohibits the exclusion ofevidence solely because it is hearsay. This is consistent with 
Section 4-21S(d), which rejects the requirement that findings must be supported by a "residuum" oflegally 
admissible evidence. 

Section 4-212(e) requires that parties be given an opportunity to compare a copy with the original, "if 
available." If the original is not available, the copy may still be received in evidence, but its probative effect is 
likely to be weaker than if the original were available. 

§ 4-213. [Ex parte Communications]. 

(a) Except as provided in subsection (b) or unless required for the disposition of ex parte matters 
specifically authorized by statute, a presiding officer serving in an adjudicative proceeding may not communicate, 
direct! y orindircctly, regarding any iss ue in the proceeding, while the proceeding is pending, with any party, with 
any person who has a direct or indirect interest in the outcome ofthe proceeding, or wi th any person who presided 



regarding presiding officers at conference adjudicative hearings. 

Administrative law judges may also preside at summary adjudicative proceedings, pursuant to Section 
4-503(a). As regards emergency adjudication, Section 4-50 I does not specify who mayserve as presiding officer. 
Thus the Act does not preclude the use of an adminis trative law judge in such proceedings, if this would fulfill 
the requirement of subsection (b) that the agency take "only such action as is necessary." 

The present section locates the office of administrative hearings within the "Department of " 
without attempting to identify the appropriate department. The intent is to place the office in the most neutral 
possible organizational position, so as to maximize the independence of the office. 

The power conferred upon the office ofadministrative hearings by paragraph (e)( 4), to establish standards 
and procedures for the evaluation, training, promotion and discipline of administrative law judges, should be 
related to the civil service law of the state. 

CHAPTER IV 

CONFERENCE ADJUDICATIVE HEARING 

§ 4-401. [Conference Adjudicative Hearing-Applicability]. 

A conference adjudicative hearing may be used if its use in the circumstances does not violate any 
provision oflaw and the matter is entirelywithin one or more categories for which the agency by rule had adopted 
this chapter [; however, those categories may include only the following: 

(1) a matter in which there is no disputed issue of material fact; or 

(2) a matter in which there is a disputed issue of material fact, if the matter involves only: 

(i) a monetary amount of not more than [$1,000]; 

(ii) a disciplinary sanction against a prisoner; 

(iii) a disciplinary sanction against a student which does not involve expUlsion from an 
academic institution or suspension for more than [10] days; 

(iv) a disciplinary sanction against a public employee which docs not involve discharge 
from employment or suspension fur more than [10] days; 

(v) a disciplinary sanction against a licensee which does not involve revocation, 
suspension, annulment, withdrawal, or amendment of a license; or 

(vi) .... ] 


COMMENT 




The 1961 Revised Model Act contained no comparable provision. The conference adjudicative hearing 
is available, under this section, if its use in the circumstances does not violate any provision oflaw, and if the 
matter is within a category for which the agency has by rule adopted the conference adjudicative hearing. The 
bracketed provisions in Section 4-401 set forth a list ofcategories, so as to impose limits on the authority ofthe 
agency to adopt the conference adjudicative hearing by rule. 

Paragraph (1) pennits the conference hearing to be used, regardless of the type or amount of the matter 
at issue, if no disputed issue of material fact has appeared. An example might be a utility rate proceeding in 
which the utility company and the public service cOlllinission have agreed on all material facts. If, however, 
consumers intervene and raise material fact disputes, the proceeding will be subject to conversion from the 
conference adjudicative hearing to the formal adjudicative hearing in accordance with Section 1-107. 

Paragraph (2) pennits the conference adjudicative hearing to be used, even ifa disputed issue of material 
fact has appeared, ifthe amount or other stake involved is relatively minor, or ifthe matter involves a disciplinary 
sanction against a prisoner. These categories overlap, to some extent, with the categories of still less serious 
items that may be subject to the summary adjudicative proceeding under Section 4-502. To the extent ofoverlap 
between the categories for which the conference adjudicative hearing and the summary adjudicative proceeding 
are available, the ageney may by rule adopt the conference adjudicative hearing, the summary adjudicative 
proceeding, or neither. If the agency adopts neither, the formal adjudicative hearing automatically applies, 
pursuant to Section 2-201. 

§ 4-402. [Conference Adjudicative Hearing-Procedures]. 

The procedures ofthis Aet pertaining to fonnal adjudicative hearings apply to a conference adjudicativc 
hearing, except to the following extent: 

(1) Ifa matter is initiated as a conference adjudicative hearing, no pre-hearing conference 
maybe held. 

(2) The provisions of Section 4-210 do not apply to conference adjudicative hearings 
insofar as those provisions authorize the issuance and enforcement of subpoenas and discovery 
orders, but do apply to conference adjudicative hearings insofar as those provisions authorize the 
presiding officer to issue protective orders at the request of any party or upon the presiding 
officer's motion. 

(3) Paragraphs (l), (2) and (3) of Section 4-211 do not apply; but, 

(i) the presiding officer shall regulate the course of the proeeedings, 

(ii) only the parties may testify and present written exhibits, and 

(iii) the parties may offer comments on the issues. 

COMMENT 



This section indicates that the conference adjudicative hearing is a "peeled down" version of the formal 
adjudicative hearing. The conference adjudicative hearing does not have a pre-hearing conference, discovery, 
or testimony of anyone other than the parties. 

§ 4-403. [Conference Adjudicative Hearing-Proposed Proof]. 

(a) lfthe presiding officer has reason to believe that material facts are in dispute, the presiding officer may 
require any party to state the identity of the witnesses or other sources through whom the party would propose 
to present proof ifthe proceeding were converted to a formal adj udicativc hearing, but if disclosure of any fact, 
allegation, or source is privileged or expressly prohibited by any provision of law, the presiding officer may 
require the party to indicate that confidential facts, allegations, or sources are involved, but not to disclose the 
confidential facts, allegations, or sources. 

(b) If a party has reason to believe that essential facts must be obtained in order to permit an adequate 
prcscntation of the casc, the party may infon11 thc presiding officcr regarding the gcneral naturc of the facts and 
the sources from whom the party would propose to obtain those facts ifthe proceeding were converted to a formal 
adjudicativc hearing. 

COMMENT 

This section permits the presiding officer at the conference adjudicative hearing to obtain an indication, 
from the parties, of the type of proof that could be presented if the proceeding were converted to a formal 
adjudicative hearing. 

CHAPTER V 

EMERGENCY AND SUMMARY ADJUDICATIVE PROCEEDINGS 

§ 4-501. [Emergcncy Adjudicativc Proceedings]. 

(a) An agency may use emergency adjudicative proceedings ina situation involving an immediate danger 
to the public health, safety, or welfare requiring immediate agency action. 

(b) The agency may take only such action as is necessary to prevent or avoid the immediate danger to the 
publie health, safety, or welfare that justifies use of emef!,'cmcy adjudication. 

(c) The agency shall render an order, including a brief statement of findings of fact, conclusions oflaw, 
and policy reasons for the decision if it is an exercise of the agency's discretion, to justify the detenl1ination of 
an immediate dangcr and the agcncy's dccision to take thc specific action. 

(d) The agency shall give such notice as is practicable to persons who are required to comply with the 
order. The order is effective when rendered. 

(e) After issuing an ordcr pursuant to this section, the agency shall proceed as quickly as feasible to 
complete any proceedings that would be required if the matter did not involve an immediate danger. 



(f) The agency record consists of any documents regarding the matter that were considered or prepared 
by the agency. The agency shall maintain these documents as its official record. 

(g) Unless otherwise required by a provision of law, the agency record need not constitute the exclusive 
basis for agency action in emergency adjudicative proceedings or for judicial review thereof. 

COMMENT 

This authorizes summary proceedings for emergencies, a matter not addressed in the 1961 Revised Model 
Act. This section is adapted from the Florida Act, Section 120.59(3). 

If the emergency proceedings have rendered the matter completely moot, subsection (e) does not direct 
the agency to conduct useless follow-up proceedings, since these would not be "required" in the circumstances; 
see Comment to Section 4-104. 

Subsection (f) requires the agency to maintain an offieial agency record, consisting ofany documents that 
were considered or prepared by the agency in the emergency proceedings. However, subsection (g) states that, 
unless required by another provision oflaw, this agency record need not constitute the exclusive basis, either for 
the agency action in the emergency or for judicial review. The agency thus has flexibility to act on the basis of 
non-record infonnation, and to render its order omlly, ifnecessary to cope with the emergency. 

lfthe emergency adjudicative order is issued orally, a person seeking judicial review ofthe order must 
set forth, in the petition for review, a summary or brief description of the agency action; see Section 5-109. See 
also Sections 5-113, 114 and 115 on the record for judicial review, which may in limited circumstances include 
new evidence in addition to that contained in the agency record. 

§ 4-502. [Stnnmary Adjudicative Proceedings-Applieability]. 

An agency may use summary adjudicative proceedings if: 

(1) the use ofthose proceedings in the circumstances does not violate any provision oflaw; 

(2) the protection of the public interest does not require the agency to give notice and an 
opportunity to participate to persons other than the parties; and 

(3) the matter is entirely within one or more categories for which the agency by rule has 
adopted this seetion and Sections 4-503 to 4-506 [; however, those categories may include only 
the following: 

(i) a monetary amount of not more than [$100]; 

(ii) a reprimand, warning, disciplinary report, or other purely verbal 
sanction without continuing impact against a prisoner, student, public employee, 
or licensee; 



(iii) the denial of an application after the applicant has abandoned the 
application; 

(iv) the denial ofan application for admission to an educational institution 
or for employment by an agency; 

(v) the denial, in whole or in part, of an application if the applicant has an 
opportunity for administrative review in accordance with Section 4-504; 

(vi) a matter that is resolved on the sole basis ofinspections, examinations, 
or tests; 

(vii) the acquisition, leasing, or disposal ofproperty or the procurement of 
goods or services by contract; 

(viii) any matter having only trivial potential impact upon the affected 
parties; and 

(ix) .......... ] 


COMMENT 

This section imposes three conditions on the use of the summary adjudicative proceeding. First, the use 
of this type proceeding in the circumstances must not violate any provision of law. 

The second condition on the use of the summary adjudicative proceeding is that protection ofthe public 
interest does not require the agency to give notiee and an opportunity to participate to persons other than the 
parties. This condition overlaps with the first condition, in situations where a provision oflaw other than this Act 
requires the agency to give such notice and opportunity, since the requirement is then imposed, both by a 
provision of law (thereby violating condition No. I) and by the needs of the public interest as expressed by the 
provision oflaw (thereby violating the public interest test of condition No.2). But even ifno provision oflaw 
requires that notiee and an opportunity to participate be given to persons other than parties, the second condition 
would be violated if the ageney failed to give but should have given such notice and opportunity, on the basis of 
the agency's own perception of the needed protection of the public interest. A dispute on this matter would 
ultimately be resolved by judicial review. The notion that the protection ofthe public interest may require notice 
and an opportunity to participate to be given to persons other than the parties is adapted from the Delaware Act, 
Section 6424, which uses the term "matter of general public interest" in a somewhat similar context. 

The third condition is that the matter must be entirely within one or more ofthe categories for which the 
agency has by rule adopted the summary adjudicative proceeding. A series ofbracket cd categories suggests the 
situations for which an agency may by rule adopt the summary adjudicative proceeding. 

On the possibility of overlap between the availability of the summary adjudicative proceeding and the 
availability of the conference adjudicative hearing, see Comment to Section 4-401. 



§ 4-503. [Smnmary Adjudicative Proceedings-Procedures]. 

(a) The agency head, one or more members of the agency head, one or more administrative law judges 
assigned by the office ofadministrative hearings in accordance with Section 4-30 1 [, or, unless prohibited by law, 
one or more other persons designated by the agency head), in the discretion of the agency head, may be the 
presiding officer. Unless prohibited by law, a person exercising authority over the matter is the presiding officer. 

(b) If the proceeding involves a monetary matter or a reprimand, warning, disciplinary report, or other 
sanction: 

(1) the presiding officer, before taking action, shall give each party an opportunity to be 
informed of the agency's view of the matter and to explain the party's view of the matter; and 

(2) the presiding officer, at the time any unfavorable action is taken, shall give each party 
a brief statement of findings of fact, conclusions of law, and policy reasons for the decision if it 
is an exercise of the agency's discretion, to justify the action, and a notice of any available 
administrative review. 

(c) An order rendered in a proceeding that involves a monetary matter must be in writing. An order in 
any other summary adjudicative proceeding may be oral or written. 

(d) The agency, by reasonable means, shall furnish to each party notification of the order in a summary 
adjudicative proceeding. Notification must include at least a statement ofthe agency's action and a notice ofany 
available administrative review. 

COMMENT 

Subsection (a) establishes a presumption that a person exercising authority over the matter isthe presiding 
officer. 

Subsection (b) establishes a threshold type of discussion and explanation in monetary and reprimand 
cases, adapted to some extent from the informal hearing of the Florida Act, Section 120.57(2). 

Subsection (c) requires written orders only in monetary cases, and leaves the presiding officer with 
discretion to render a written or oral order in other summary adjudicative proceedings. If the order is rendered 
orally, it does not become a matter of record, Section 4-506. 

Subsection (d) requires the agency to notify each party by using "reasonable means," a term that permits 
flexibility according to the circumstances. 

§ 4-504. [Administrative Review of Summary Adjudicative 
Proceedings-Applicability] . 

Unless prohibited by any provision of law, an agency, on its own motion, may conduct administrative 
review of an order resulting from summary adjudicative proceedings, and shall conduct this review upon the 


