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ASSIGNMENTS OF ERROR 

 

1. Defense counsel failed to provide the trial court with argument 

and case law concerning the private search doctrine; 

2. Defense counsel failed to provide the trial court with argument 

and case law concerning searches involving small containers; 

3. The trial court’s Conclusions of Law 2 and 3 dealing with the 

CrR 8.3(b) motion are erroneous (CP 96; Appendix “A”); 

4. The stipulated facts concerning security officer Jack Hastings 

are inconsistent (CP 104; CP 106; CP 110; Appendices “B”, “C” and “D”) 

5. Timothy Leonard was deprived of making an informed decision 

about entering into the Early Case Resolution Unit (ECR Unit).   

 

ISSUES RELATING TO ASSIGNMENTS OF ERROR 

 

1. Would the evidence have been suppressed if defense counsel 

had advised the trial court that the private search doctrine is not recog-

nized in the State of Washington?   

2. Would the trial court have suppressed the evidence if defense 

counsel had called the trial court’s attention to State v. Russell, 180 Wn.2d 

860, 330 P.3d 151 (2014)? 
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3. Was defense counsel ineffective in not addressing the foregoing 

two (2) issues? 

4. Should the inconsistencies in the stipulated facts concerning the 

search be construed in Mr. Leonard’s favor and the rule of lenity applied?   

5. Does the limited time frame relating to the acceptance of the en-

try into the ECR Unit deprive a defendant of effective assistance of coun-

sel by denying counsel the opportunity to investigate and help a defendant 

to make an informed decision?   

  

STATEMENT OF THE CASE 

 

Mr. Leonard was charged with possession of a controlled sub-

stance (heroin) by an Information filed on August 29, 2014.  (CP 6) 

A CrR 3.6 motion was filed on April 9, 2015.  (CP 36)  The same 

date a CrR 8.3(b) motion was filed.  (CP 18) 

The motions were heard on April 30, 2015.  Both motions were 

denied.  Findings of fact and conclusions of law were entered on June 8, 

2015.  (Gipson RP 1, et seq.; CP 93; CP 95) 

Mr. Leonard waived jury trial on July 9, 2015.  The trial court con-

ducted an appropriate colloquy with Mr. Leonard concerning the waiver.  
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A stipulated facts trial was held that date.  (Stovall RP 5, l. 6 to RP 6, l. 

20; RP 7, l. 19 to RP 8, l. 2; CP 100; CP 102) 

The trial court entered its bench trial findings of fact and conclu-

sions of law on July 15, 2015.  (CP 113) 

Judgment and sentence was entered on July 23, 2015.  (CP 118) 

Mr. Leonard filed his Notice of Appeal on July 29, 2015.  (CP 130) 

 

SUMMARY OF ARGUMENT 

 

 

Defense counsel’s failure to cite the appropriate authorities to the 

trial court in support of the CrR 3.6 motion deprived Mr. Leonard of the 

effective assistance of counsel under the Sixth Amendment to the United 

States Constitution and Const. art. I, § 22. 

The State’s arbitrary time frame for entry into the ECR Unit de-

prived Mr. Leonard of his right to due process under the Fourteenth 

Amendment to the United States Constitution and Const. art. I, § 3 by 

denying him effective assistance of counsel.   
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ARGUMENT 

 

 

A. CrR 3.6 MOTION 

Defense counsel argued an agency relationship between Jack Has-

tings, a Rosauers security officer, and the Spokane Police Department.  

(Gipson RP 9, ll. 13-20; RP 12, ll. 20-21; RP 13, ll. 2-5) 

Mr. Hastings detained Mr. Leonard in connection with a shoplift-

ing incident.  He intended to trespass him from Rosauers.  However, prior 

to releasing him, he called Crime Check.  He learned that Mr. Leonard had 

an outstanding warrant.  (CP 93; CrR 3.6 Findings of Fact 1, 2 and 3; Ap-

pendix “E”) 

Mr. Leonard was handcuffed after being detained by Mr. Hastings.  

He was further detained until law enforcement arrived in connection with 

the outstanding warrant.  (Gipson RP 13, l. 20 to RP 14, l. 4; RP 16, ll. 7-

9) 

Mr. Leonard asked to use a restroom while waiting for law en-

forcement to arrive at Rosauers.  Mr. Hastings searched him.  He discov-

ered a small container.  It had two (2) small plastic bags and a piece of 

aluminum foil in it.  Mr. Leonard admitted that the bags contained heroin.  

When law enforcement arrived they again searched Mr. Leonard and his 

belongings, including the small container.  (CP 94; CP 105; CP 114; CrR 
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3.6 Findings of Fact 5 and 6; Stipulated Facts Exhibits 1, 2 and 4; Bench 

Trial Findings of Fact 6, 7, 8, 9 and 10; Appendices “F, “G”, and “H”) 

Mr. Leonard contends that Mr. Hastings did not have authority to 

conduct a search of his person while he was being detained.   

While no statute grants store personnel the 

authority to arrest shoplifters, criminal and 

civil statutes provide a defense for store 

owners who reasonably detain a person to 

investigate shoplifting where they have 

probable cause.  RCW 9A.16.080; RCW 

4.24.220.  In addition, RCW 9A.04.060 pro-

vides that the common law is applicable 

where not repugnant to the state’s consti-

tution or statutes.  The affirmative right to 

detain shoplifters derives from the common 

law right of citizen arrest.  State v. Gonzales, 

24 Wn. App. 437, 604 P.2d 168 (1979), re-

view denied, 93 Wn.2d 1028 (1980).   

 

State v. Miller, 103 Wn.2d 792, 794-95, 698 P.2d 554 (1985).  (Emphasis 

supplied.) 

Mr. Leonard concedes that Mr. Hastings had the right to temporari-

ly detain him in connection with the observed shoplifting.  However, when 

Mr. Hastings only trespassed him, the continuing detention exceeded 

common law and statutory authority.   

Mr. Hastings is not a commissioned police officer.  Even as a secu-

rity officer, he is merely a private citizen.   
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Mr. Hastings was concerned with his safety.  However, his pat- 

down search of Mr. Leonard exceeded that necessary for determining 

whether or not Mr. Leonard possessed a weapon.   

In State v. Loewen, 97 Wn.2d 562, 647 P.2d 489 (1982) the Court 

ruled at 566: 

The instant search, unlike a search without a 

warrant incident to a lawful arrest, was not 

justified by any need to prevent the disap-

pearance or destruction of evidence of 

crime.  …  The sole justification of the 

patdown in the incident case was protection 

of the police officers from a possible con-

cealed weapon.  The ultimate intrusion in 

such a case must be confined in scope to the 

exigencies which justify its initiation, how-

ever.  In short, the ultimate search or in-

trusion must be one that is “reasonably 

designed to discover guns, knives, clubs, 

or other hidden instruments for the as-

sault of the police officer.”  [Citations 

omitted.]   

 

(Emphasis supplied.) 

Mr. Hastings felt a small round object in Mr. Leonard’s back 

pocket.  It was a Jack Links jerky container (similar to a chewing tobacco 

container).  (CP 104; Exhibit 1) 

Defense counsel, in arguing an agency relationship between Mr. 

Hastings and the Spokane Police Department, overlooked two (2) cases 

which should have been called to the trial court’s attention.  If the trial 
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court had those two (2) cases in front of it the evidence seized by Mr. Has-

tings would have been suppressed.   

In State v. Russell, supra, the Court dealt with the search of small 

containers where the facts indicated that the container could not contain a 

weapon.  The Court stated at 869-70: 

The scope of a valid Terry [Terry v. Ohio, 

92 U.S. 1, 88 S. Ct. 1968, 20 L.Ed.2d 889 

(1968)] frisk is limited to protective purpos-

es.  [Citation omitted].  The frisk must be 

brisk and nonintrusive.  [Citation omitted.]  

“If the officer feels an item of questionable 

identity that has the size and density such 

that it might or might not be a weapon, the 

officer may only take such action as is nec-

essary to examine such object.”  State v. 

Hudson, 124 Wn.2d 107, 113, 874 P.2d 160 

(1994).  “[O]nce it is ascertained that no 

weapon is involved, the government’s lim-

ited authority to invade the individual’s right 

to be free of police intrusion is spent.”  State 

v. Allen, 93 Wn.2d 170, 173, 606 P.2d 1235 

(1980).   

 

The search of the container in this case vio-

lated Russell’s constitutional right to be free 

from police intrusion.  The officer felt a 

small container, removed it, and then opened 

it without a warrant.  He admitted that the 

contents of the container weighed only a 

fraction of what the pistol weighed.  There-

fore, we conclude that no reasonable person 

could believe that the container housed a 

gun.  At the point at which he discovered 

that the container did not house a weapon, 

his authority to invade Russell’s privacy and 

search the container any further ended.   
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Once Mr. Hastings removed the jerky container from Mr. Leon-

ard’s pocket he knew it was not a weapon.  Any further search of that con-

tainer by Mr. Hastings exceeded any authority he may have had to even 

conduct the search.   

Moreover, once law enforcement arrived, their search of the con-

tainer was also impermissible due to the inapplicability of the attenuation 

doctrine.   

The attenuation doctrine requires that the State establish  

… that the evidence was purged of taint, 

[and] the State must show either that:  (1) in-

tervening circumstances have attenuated the 

length between the illegality and the evi-

dence; (2) the evidence was discovered 

through a source independent from the ille-

gality; or (3) the evidence would inevitably 

have been discovered through legitimate 

means.   

 

State v. Tan Le, 103 Wn. App. 354, 361, 12 P.3d 653 (2000).   

There were no intervening circumstances between Mr. Hastings’ 

illegal search of Mr. Leonard and arrival of law enforcement.  The evi-

dence was only discovered through Mr. Hastings’ illegal search.  There is 

no evidence that the items inside the Jack Links container would have 

been inevitably discovered through legitimate means.   

As the Russell Court noted at 870: 
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… [W]arrantless searches of small con-

tainers found during protective frisks are 

generally unconstitutional.  The container 

itself was not a weapon, and the officer had 

no authority to search through it after realiz-

ing that it posed no threat.   

 

(Emphasis supplied.) 

Mr. Leonard asserts that the Russell case is equally applicable to a 

private citizen who conducts an illegal search.  In his case the search is il-

legal because Mr. Hastings had no authority to conduct it.   

[An] individual’s privacy interests protected 

by article I, section 7 survives the exposure 

that occurs when it is intruded upon by a 

private actor.  Unlike the reasonable expec-

tation of privacy protected by the Fourth 

Amendment, the individual’s privacy inter-

est is not extinguished simply because a pri-

vate actor has actually intruded upon, or is 

likely to intrude upon, the interest.  The pri-

vate search does not work to destroy the ar-

ticle I, section 7 interest, unlike the Fourth 

Amendment’s because the Fourth Amend-

ment’s rationale does not apply to our state’s 

constitutional protections.   

 

We therefore reject the private search 

doctrine and adopt a bright line rule 

holding it inapplicable under article I, 

section 7 of the Washington Constitution.   
 

State v. Eisfeldt, 163 Wn.2d 628, 638, 185 P.3d 580 (2008).  (Emphasis 

supplied.) 
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The combination of the unconstitutionality of the private search 

doctrine and the search of a container that could not contain a weapon, not 

being brought to the trial court’s attention, constitutes ineffective assis-

tance of counsel.   

To demonstrate ineffective assistance of 

counsel, a defendant must make two show-

ings:  (1) defense counsel’s representation 

was deficient, i.e., it fell below an objective 

standard of reasonableness based on the 

consideration of all of the circumstances; 

and (2) defense counsel’s deficient represen-

tation prejudiced the defendant, i.e., there is 

a reasonable probability that, except for 

counsel’s unprofessional errors, the result of 

the proceeding would have been different.   

 

State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).   

The prejudice prong is easily met.  If the case law had been pro-

vided to the trial court the evidence would have been suppressed.   

It appears that defense counsel had an inkling as to how to pro-

ceed; but did not locate the appropriate cases to present to the Court.  In-

stead, defense counsel relied upon a citizen/police agency argument which 

held no merit since Mr. Hastings was not acting as an agent of the police.   

The only evidence produced against Mr. Leonard was evidence 

that was illegally seized.  It constitutes the “fruit of the poisonous tree.”  It 

should be suppressed under the authorities cited in this brief and Wong 

Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed.2d 441 (1963).   
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B. ECR  

Defense counsel challenged the termination of Mr. Leonard’s ECR 

offer from the State.  Defense counsel raised the issue of due process and 

effective assistance of counsel.   

The trial court’s conclusions of law determined that no govern-

mental misconduct occurred to allow a dismissal under CrR 8.3(b).   

A criminal defendant has a right to effective 

assistance of counsel at every critical stage 

of a criminal proceeding.  U.S. CONST. 

AMEND. VI; WASH CONST. ART. I, § 22; 

United States v. Cronic, 466 U.S. 648, 654, 

104 S. Ct. 2039, 80 L. Ed.2d 657 (1984) 

(quoting McMann v. Richardson, 397 U.S. 

759, 771 n. 14, 90 S. Ct. 1441, 25 L. Ed.2d 

763 (1970)); State v. Robinson, 153 Wn.2d 

689, 694, 107 P.3d 90 (2005).  … “Effective 

assistance of counsel includes assisting the 

defendant in making an informed decision as 

to whether to plead guilty or to proceed to 

trial.”  State v. A.N.J., 168 Wn.2d 91, 111, 

225 P.3d 956 (2010) (citing State v. S.M., 

100 Wn. App. 401, 413, 996 P.2d 1111 

(2000)).  “[A] defendant’s counsel cannot 

properly evaluate the merits of a plea of-

fer without evaluating the State’s evi-

dence.”  A.N.J., 168 Wn.2d at 109.   

 

State v. Shelmidine, 166 Wn. App. 107, 111-12, 269 P.3d 362 (2012).   

(Emphasis supplied.) 

An ECR offer requires defense counsel to evaluate all evidence in 

the case before addressing options with a defendant.  If defense counsel 
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ignores his duty to investigate, his client may well be adversely impacted 

by making an uninformed decision.   

Fairness in the criminal justice system is all encompassing.  Prose-

cutors must exercise fairness in their decision-making.  They have discre-

tionary authority with regard to what charges will be filed, or, whether to 

offer some type of diversion program, or, not file charges at all.   

There are constitutional requirements for a fair and impartial jury.  

See:  Const. art. I, § 22.   

A defendant is entitled to fairness from his/her defense counsel.  

Fairness, in this context, requires informed decision-making and 

knowledge of the law.  The purpose behind legal representation in crimi-

nal proceedings is based upon the premise that the attorney normally has 

the lengthy legal experience and knowledge to properly advise a client as 

to his/her options.   

The State’s limited time frame for entry into the ECR Unit imposes 

an unfair restraint on both defense counsel and the defendant.  Defense 

counsel cannot act until all discovery is completed.  Once discovery is 

completed defense counsel is able to advise his/her client on the available 

options.   
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If defense counsel believes that there are suppression issues, proof 

issues, or other issues, then there are options of a CrR 3.5 motion, CrR 3.6 

motion, Knapstad
1
 motion or other CrR 8.3 motions.   

The deprivation of fully informed and prepared counsel by impos-

ing a strict limited time frame for acceptance into the ECR Unit is a denial 

of effective assistance of counsel.  The trial court’s conclusions of law in 

this regard are erroneous.   

 

CONCLUSION 

 

Defense counsel was ineffective in not drawing the trial court’s at-

tention to State v. Russell, supra; and/or State v. Eisfeldt, supra.   

The private search doctrine is unconstitutional under Const. art. I, 

§ 7.  Mr. Hastings’ search of Mr. Leonard is therefore unconstitutional.   

Mr. Hastings’ opening of the Jack Links container was also uncon-

stitutional.  He had no basis to believe that it contained a weapon.   

The inconsistencies in the exhibits provided for the stipulated facts 

trial concerning Mr. Hastings’ actions require viewing them in Mr. Leon-

ard’s favor since the State carries the burden of proof beyond a reasonable 

doubt.   

                                                 
1
 State v. Knapstad,107 Wn.2d 346, 729 P.2d 48 (1986) 



- 14 - 

Law enforcement’s subsequent search of the container after arrest-

ing Mr. Leonard on his outstanding warrant was not attenuated from Mr. 

Hastings’ actions.  Under the fruit of the poisonous doctrine the evidence 

must be suppressed.   

The limited time frame for accepting diversion into the ECR Unit 

is a denial of due process.  It restricts a defendant’s entitlement to effective 

assistance of counsel under the Sixth Amendment to the United States 

Constitution and Const. art. I, § 22. 

Mr. Leonard’s conviction must be reversed and dismissed.   

 DATED this 21st day of December, 2015. 

    Respectfully submitted, 

 

 

    s/ Dennis W. Morgan_________________ 

    DENNIS W. MORGAN    WSBA #5286 

    Attorney for Defendant/Appellant. 

    P.O. Box 1019 

    Republic, WA 99166 

    (509) 775-0777 

    (509) 775-0776 

    nodblspk@rcabletv.com 

mailto:nodblspk@rcabletv.com
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