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L. INTRODUCTION

Bernd Moving Systems, Inc. (“Bernd”) owned warehouse space in
Yakima, Washington where numerous customers stored items of personal
property. One such customer was Bill and Colleen Merriman (the
“Merrimans’).

On August 5, 2012 there was a fire at the Bernd warehouse that
damaged and/or destroyed the facility together with the items of personal
property that Bernd was storing there on behalf of its customers.
Fortunately, Bernd had purchased insurance coverage related to the
business. That coverage was purchased through American Guarantee Ins.
Co. (““American Guarantee”).

American Guarantee had an independent contract with York Risk
Services Group, Inc. (“York™) to adjust insurance claims. American
Guarantee notified York of the Bernd loss. York then employed another
independent contractor, Partners Claim Service (“Partners”), to be the
“boots on the ground” and interact and communicate with the various
customers making claims and assist them in the process. It is undisputed
that neither York nor Partners had any contractual relation with either Bernd
or the customers of Bernd. American Guarantee contracted with York.

York contracted with Partners. It is undisputed that neither York nor



Partners provides any sort of insurance coverage to anyone. They are not
“insurers.” American Guarantee provided the insurance.

The Merrimans were provided a copy of the Bernd/American
Guarantee insurance policy. In reviewing the policy, they decided that they
were provided “first party coverage” for their loss. The Merrimans then
instituted this suit against American Guarantee and York to this effect.
Partners was later added to the lawsuit and the claim was then certified as a
class action with the class being all customers storing property at the Bernd
warehouse.

At a first summary judgment, all “insurance related” claims by the
class against York were dismissed. The court ruled, in essence, that York
was not an insurer so the insurance regulations, per-se CPA and bad faith
causes of action could not stand. It did allow the claims for negligent
misrepresentation, constructive fraud, and non-per se CPA to proceed.

Based on the trial court’s ruling, York moved to decertify the class
as to York since the three remaining claims were “individualized” and not
amenable to a class action. The trial court agreed and decertified the class
asto York. York then moved for summary judgment of the remaining three
claims as to the Merrimans (the only remaining plaintiff as to York) and
that motion was granted since the Merrimans produced no evidence

supporting any of the causes of action.



The trial court’s decisions to dismiss all claims against York and to
decertify the class as against York should be affirmed. This court’s
resolution of one legal issue will largely resolve all others: was York— an
independent, third party adjuster hired by an insurance company — under
any obligation to disclose American Guarantee insurance coverage to the
Merrimans? Since there is no such obligation, all of the trial court’s rulings
in dismissing claims and decertifying the class as to York were correct.

York simply was not obligated by the insurance contract,
Washington statutes, the Washington Administrative Code, or common law
principles to disclose insurance coverages to people who stored property at
the Bernd facility. For those reasons, and as further explained herein, the
trial court’s decision should be affirmed.

I1. RESTATEMENT OF ISSUES

1. Was the trial court correct in dismissing the claims against York in
holding that York had no duty to disclose coverage to the
Merrimans?

2. Was the trial court correct in decertifying the class as to the York
claims, based on a finding that York had no common duty to the

class members?



. STATEMENT OF THE CASE

In their brief, the Merrimans have outlined many facts, most of
which are irrelevant to this appeal. This appeal presents a legal question:
does an independent insurance adjuster owe a duty to people like the
Merrimans to adjust in accordance to WAC regulations? Therefore, the
important facts relate to the Merrimans’ status vis a vis the insurance
contract. That status determines what duties, if any, York owed the
Merrimans. If York did not have a duty that ran to the Merrimans, no
amount of alleged poor adjusting can create liability for York under any
theory.

A. Factual History

On August 5, 2012, there was a catastrophic fire at a storage facility
owned by Bernd. CP 65. The Merrimans were customers of Bernd, and
stored items of personal property at the Bernd facility which were damaged
or destroyed in the fire. /d.

Bernd had in place insurance coverage for its storage facility and
operations, which it had purchased from one of the defendants below,
American Guarantee. CP 179. Bernd’s insurance policy contained first
party insurance coverage for Bernd’s building and business personal
property, which by policy definition may have included customer property.

CP 196-266; CP 198 (business personal property defined to include



“[pJersonal property of others in your care, custody, and control”). Bernd’s
insurance policy also contained liability coverage protecting Bernd from
third party claims, including potential claims from its storage customers.
CP 274-391. Following the fire, Bernd tendered the claim, which
implicated both first party and liability coverages, to American Guarantee
under the policy of insurance.

York provided “claims administrator” services to assist in adjusting
the claim made by Bernd, which were subject to a pre-existing contract
between American Guarantee and York. CP 117-150 (hereafter the “TPA
Agreement”). Soon after the fire loss, York arranged for Partners to provide
subcontracted adjusting services on a limited assignment basis to assist in
adjusting the liability portion of the claim. CP 152-153. Partners was
tasked with obtaining information from Bernd’s storage customers about
their claims; evaluating certain storage documents, including bills of lading,
that may have limited Bernd’s liability for customer claims; and reporting
that information to York and/or American Guarantee. Id. Partners had no
authority to discuss coverages or settle any claims. Id.

Following the fire loss, it is undisputed that York never had any
communication with the Merrimans. Brief of Appellants, 6; CP 2653. In
fact, Mr. Merriman was specifically instructed by Partners not to contact

York, and his one attempt to do so was met with an immediate instruction



from Partners to communicate only with the Partners adjuster. CP 2654.
The Merrimans only point of contact, then, was with Partners. Partners
adjuster Elizabeth Bowers was assigned the Merrimans’ file, and made first
contact with them 12 days after the fire on August 17,2012. CP 2660-2662.

In his deposition, Mr. Merriman outlined all of the communications
the Merrimans had with Partners. Mr. Merriman agrees that he was
contacted “[a] week or two after the fire” by Ms. Bowers. CP 2654, Atone
point, Mr. Merriman had a conversation with Ms. Bowers about coverage.

Q. How about any discussion with Ms. Bower [sic] about

available insurance for Mr. Bernd?

A. We asked about our coverage and she was very vague

about it, to the point of confused [sic] herself.

CP 2654,

In the same or another conversation, Mr. Merriman states that “It
was not until later in the discussion with Partners that [ was asked to go to
any insurance company. So it — we picked up the discussion from there.”
CP 2655. Lastly, “Partners just wasn’t able to answer my questions about
coverage, wasn’t able — didn’t get back to me and just said go to your
insurance company and they’ll take care of it.” CP 2656. That was the
extent of the conversations Mr. Merriman had with Partners.

About amonth later, Partners’ notes indicate that the Merrimans had

tendered their claim to their own homeowners insurer, Farmers Insurance,



and Partners provided subrogation information — ostensibly assuming that
all further claim activity would be through the homeowners insurer. CP
2660-2662. After September 13, 2012, Partners had no further contact with
the Merrimans. /d. Later, the Merrimans sued Bernd for negligence, and
then sued American Guarantee, York, and Partners in the underlying
lawsuit.

B. Procedural History.

Though the Merrimans correctly set forth some procedural history
in their brief, they left out some important information. After York was
dismissed, the Merrimans, as class members, settled with the insurer for far
more than the value of their claims. Combined, the Merrimans received a
total of $757,814.31 for their lost property, even though the value of their
lost property was only $316,125.14.! In addition, all of the Merrimans’
attorneys’ fees were paid, and the Merrimans received an additional

$20,000.00 for their roles as class representatives. CP 3359-3377; CP 3357.

! The Appellants attached the November 6, 2015 Order Granting (1) Final Approval of
Settlement; and (2) and [sic] Representative Plaintiff Awards; and [sic] (3) Reserving
Award of Attorneys Fees/Costs to their Notice of Appeal (CP 03354-03357), but
inexplicably failed to attach the exhibits to that final order. York has filed a Supplemental
Designation of Clerk’s Papers designating the entire order with exhibits, and has also
attached it hereto as Appendix “A.”



IV. ARGUMENT

A. York Is Not An Insurer, and Cannot Be Liable For Insurance
Bad Faith.

The Merrimans’ allegation that York, an insurance adjuster with no
legal relationship with the Merrimans, can be liable for insurance bad faith
is absurd and should be rejected. See Brief of Appellants, p. 20-32. York
is not an insurer, was not a party to the insurance contract between
American Guarantee and Bernd, and owed the Merrimans no contractual or
regulatory duties. York is not an insurer as that term is defined under
Washington law. Under WAC 284-30-320:

(8) “Insurer” means any individual, corporation,
association, partnership, reciprocal exchange,
interinsurer, Lloyds insurer, fraternal mutual
insurer, fraternal mutual life insurer, and any
other legal entity engaged in the business of
insurance, authorized or licensed to issue or who
issues any insurance policy or insurance contract
in this state. . . .
See also RCW 48.01.050 (defining insurer).

It is undisputed that York does not meet this definition of insurer.
York is not authorized or licensed to issue and does not issue insurance
policies or contracts in the state of Washington — thus York is not an insurer.
Instead, York is an independent adjuster operating under separate

definitions and regulations in Washington law.

“Adjuster” means any person who, for
compensation as an independent contractor or as



an employee of an independent contractor, or for
fee or commission, investigates or reports to the
adjuster's principal relative to claims arising
under insurance contracts, on behalf solely of
either the insurer or the insured.
RCW 48.17.010(1) (emphasis added).
Thus, by statutory definition, York worked solely for the insurer.
See RCW 48.17.010(1)(a) (defining “independent adjuster” as an adjuster
representing the interests of the insurer). However, in asserting that York
is liable for insurance bad faith, the Merrimans seek to extend existing
duties — owed by insurers to their own insureds — and create new duties
owed by independent adjusters to claimants to an insurance contract.
However, these duties are not owed as a matter of Washington law.
In Washington, the source of the duty of good faith is centered upon
the fiduciary relationship existing between the
insurer and the insured. Such a relationship
exists not only as a result of the contract between
insurer and insured, but because of the high
stakes involved for both parties to an insurance
contract and the elevated level of trust underlying
insureds’ dependence on their insurers.
Tank v. State Farm Fire and Cas. Co., 105 Wash.2d 381, 385 (1986).
It is undisputed that there was no contract in existence between York
and the Merrimans. The insurance contract in this case was between Bernd

and American Guarantee. There was never a fiduciary relationship between

York and Merrimans. York’s sole role was to adjust claims on behalf of



American Guarantee, which role was subject to a separate agreement that
had nothing to do with the Merrimans. There is nothing in Washington law
that creates a duty of good faith between an independent adjuster and third
party (or even first party) claimants to an insurance policy. The Merrimans
have failed to find a single controlling case where a Washington court has
found such a duty, because such a duty does not exist. There are no disputed
material facts as to York’s status, so any claim based on fiduciary duties
existing between an insurance company and its insured must fail as against
York since it is not an insurer and Merrimans are not its insureds.

The Washington insurance statutes and regulations support this
conclusion. RCW 48.30 defines certain statutory unfair practices within the
insurance industry. The Merrimans allege violations of those practices that
the insurance commissioner has adopted by rule pursuant to RCW
48.30.010(2). However, Merrimans allegations fail since those regulations
apply only to insurers. WAC 284-30-310 (““[t}his regulations applies to all
insurers . . .”"). York is not an insurer, and cannot be liable for insurance
bad faith.

B. The Merrimans Were Not First Party Claimants to Bernd’s

Property Insurance Policy, and the Trial Court Decisions at

Issue Can Be Affirmed on That Basis Alone.

The Merrimans were only third party claimants to the insurance

contract between American Guarantee and Bernd. As a result they cannot

10



maintain an action against York. The law is clear in Washington that third
party claimants cannot sue insurance companies (and by extension,
adjusters hired by the insurance company) “‘on the contract,” even if they
stand to benefit from coverages in the policy. Tank, 105 Wash.2d at 394-
95. After a comprehensive analysis of the policy and principles of insurance
contract interpretation in Washington, this court should hold that the
Merrimans are only third party claimants and all claims against York were
properly dismissed at the trial court.
WAC 284-30 creates two categories of claimants to an insurance
policy.
(6) “First party claimant” means an individual . .
. asserting a right as a covered person to payment
under an insurance policy or insurance contract
arising out of the occurrence of the contingency
or loss covered by a policy or contract.
(14) “Third party claimant” means any individual
. asserting a claim against any individual,
corporation, association, partnership, or other
legal entity insured under an insurance policy or
insurance contract of the insurer.
The two regulatory categories in the WAC provisions track two
broad categories of insurance: first party property coverage and third party
liability coverage. In the first party property context, “[t]he contract

commonly agrees to indemnify another in whole or in part up to a specified

amount for loss or damage to designated property .. ..” 1 Couch on Ins. §

11



1:37 (citing Davis v. Oregon Mut. Ins. Co., 71 Wn.2d 579, 580 (1967). On

the other hand,

[l]iability insurance is third-party coverage and
provides policyholders with two main benefits:
payment and defense. That is, insurance
companies generally owe their insureds a duty to
pay and a duty to defend. Mut. of Enumclaw Ins.
Co. v. Dan Paulson Constr., Inc., 161 Wash.2d
903, 914, 169 P.3d 1 (2007). Related to the two
main benefits of an insurance contract, liability
insurers owe a duty to settle claims against their
insureds. See Besel v. Viking Ins. Co. of Wis., 146
Wash.2d 730, 735-36, 49 P.3d 887 (2002).

St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 129, 196
P.3d 664, 667 (2008).

The insurance contract between Bernd and American Guarantee was
a comprehensive policy containing both first party property coverage and
liability coverage. At the trial court and in this appeal, the Merrimans have
alleged multiple first party coverages which they contend were available
directly to the Merrimans because of their status as storers of property at the
Bernd warehouse. First party coverage was alleged even though the
Merrimans were not named insureds in the policy, were not named as an
additional insured or loss payee, were not a party to the insurance contract,
and never paid any premiums required by the policy. CP 79, CP 115. When
viewed in light of Washington’s standards of insurance contract

construction, the Merrimans are third party claimants.

12



1. Standards for insurance contract interpretation and
construction.

Washington courts apply two steps when determining the legal
effect of an insurance policy - interpretation and construction.
International Marine Underwriters v. ABCD Marine, LLC, 179 Wn.2d 274,
281-82 (2013). Courts “use the same interpretive techniques employed on
other commercial contracts.” McDonald Indus., Inc. v. Rollins Leasing
Corp., 95 Wn.2d 909 (1981). “During interpretation, a court’s primary goal
is to ascertain the parties’ intent at the time they executed the contract.” /d.
at 282 (quoting Berg v. Hudesman, 115 Wn.2d 657, 663 (1990)). “Extrinsic
evidence is admissible as an aid in ascertaining the parties’ intent.” Berg,
115 Wn.2d at 667.

For example, a court may look to the structure of

the policy as an important objective source of

meaning and intent. A court will also consider

whether there was another type of insurance that

would have covered the loss.
Int’l Marine, 179 Wn.2d at 282-83 (internal quotations and citations
omitted).

After the court interprets the insurance policy according to the
analysis above, “the court must construe it, i.e. determine its legal effect.”

Int’l Marine, 179 Wn.2d at 288.

If a court is unable to resolve an ambiguity
through interpretation, it must construe the

13



ambiguity in favor of the insured. . . . A court,
however, is not at liberty to revise a contract
under the theory of construing it.

1d. (internal quotations and citations omitted)(emphasis added).

Applying the interpretation principles outlined above, it is clear that
neither Bernd nor American Guarantee ever intended the insurance policy
to provide first party rights to anyone other than the named insured, Bernd.

The structure of the policy and the inter-related policy provisions
indicate that American Guarantee and Bernd did not intend for storage
customers to have any first party rights. The “Commercial Insurance
Policy” issued by American Guarantee was a comprehensive policy which
insured Bernd against several kinds of business risks, including those risks
inherent in a moving and storage business. The policy consisted of
property, general liability, crime and fidelity, inland marine (including
moving and storage liability coverage), and business automobile coverage.
CP 179. Bernd is the only named insured. /d. The two broad policies
within the overall insurance contract at issue in the trial court litigation were
the commercial property coverage (hereinafter the “Property Policy”), CP
374-391, and the inland marine policy including moving and storage
liability coverage (the “Liability Policy”), CP 374-391.

Through its insurance policy, Bernd insured its “brick and mortar”

business which included a warehouse, vehicles, and equipment necessary to

14



carry on business as a moving and storage company. At the same time,
Bernd was in the business of transporting and storing customer property in
the course of business. There are risks inherent in both activities — the risk
of property loss as an owner of property, and the risk of liability for damage
to customer property that occurs in the course of administering a moving
and storage business. The Property Policy and Liability Policy reflect these
distinct risks.

The Property Policy had a limit of insurance of $775,500, inclusive
of Bernd’s building and the replacement cost of Bernd’s business personal
property. CP 196. This limit of insurance was ostensibly the replacement
cost of Bernd’s building and the business personal property used to carry on
the moving and storage business. This was also the approximate amount
paid to Bernd (after certain limits increased provided by the policy). CP
1858.

Rather than covering customer property directly, Bernd also
purchased a specialty form of insurance for moving and storage companies.
The Liability Policy contains a “Moving and Storage Coverage Form”
which covered Bernd’s liability as a carrier and liability as a warehouse
operator, CP 374-391. Again, Bernd was the only named insured. CP 388.
The Merrimans were not named as additional insureds. /d. The Moving

and Storage Coverage form operated as a liability policy:

15



1. Coverage A — Liability as a Carrier

We will pay those sums that you become legally
obligated to pay as damages because of
accidental loss or damage to ““shipper’s” goods .
.. described in the “shipping document”, bills of
lading or “advice of coverage” and while in your
custody and control in the ordinary course of
transit, or while being moved within or between
the “shipper’s” location(s).

2. Coverage B — Liability as a Warehouse
Operator

We will pay those sums that you become legally

obligated to pay as damages because of

accidental loss of or damage to “customer’s”

goods that you have accepted . . . for storage,

repositioning, packing, crating, or similar service
CP 374. (emphasis added).

The structure of the various policy forms indicates that Bernd
intended to insure itself against distinct business risks. The Property Policy
ensured that, in the event of a covered loss, Bernd would be able to rebuild
its business. As Bernd noted through its CR 30(b)(6) designee, this
occurred — Bernd was paid for its building and business personal property
and was able to rebuild its business. CP 1858. The Liability Policy ensured

that, in the event Bernd became legally obligated to pay one of its customers

due to loss or damage to their goods, Bernd would be insured for that claim.
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2. The Merrimans’ interpretation of the policy creates absurd
results.

At the trial court, the Merrimans argued that Bernd protected itself
from claims based on loss or damage to customer property through the
Liability Policy, and then also covered the customer directly as a first party
claimant under the Property Policy. Such an interpretation does not
comport with the structure and logic of the insurance policy for two reasons:
1) in the event of a loss involving both Bernd’s and customer property, the
insurance proceeds would be insufficient to allow Bernd to rebuild its
business and 2) the policy would elevate Bernd’s customers to the same
status as Bernd, creating impossible and conflicting duties of good faith in
the event of a loss.

First, if American Guarantee had adopted the Merriman’s
interpretation when it first received the claim, the loss involving both
Bernd’s property and customer property would have resulted in Bernd’s
inability to rebuild its warehouse or re-purchase equipment, because direct
claims by the storage customers would reduce the insurance proceeds
available to Bernd. The facts in the case below show the absurdity of such
aresult. The actual cash value of the damaged property stored by Bernd’s
customers at the warehouse was eventually agreed to be §1,414,854.25. See
Appendix “A.” If all of the customers were insureds and able to make a

claim directly to American Guarantee for their loss, the insurance proceeds
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available to Bernd under a pro rata allocation would have been less than half
of the property limits — an amount clearly insufficient to repair or replace
Bernd’s business and personal property. This would defeat the purpose of
building and business personal property coverage. Such an interpretation
cannot prevail because it does not comport with the structure and purpose
of the policy.

Second, if the Merrimans and other customers were first party
insureds under Bernd’s Property Policy, American Guarantee would have
owed conflicting duties to its named insured Bernd and the other alleged
first party claimants to the Property Policy. Bernd purchased an insurance
policy covering its building and business personal property, and soon after
the fire submitted a claim for the damages. An interpretation finding that
the Merrimans and other customers were also first party claimants would
have required American Guarantee to delay payment to its named insured,
Bernd, while investigating the claims of third parties. The Merrimans’
interpretation would essentially require American Guarantee to act in bad
faith to its own insured (Bernd) by delaying payment, and the eventual
payment to the named insured would be a fraction of the limits — an amount

insufficient to cover the named insured’s losses.
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3. None of the policy provisions cited by the Merrimans
established first party rights for anyone other than Bernd.

a. The provision in the Property Policy covering personal
property in Bernd’s care, custody and control does not
establish the Merrimans’ first-party status.

In the Property Policy, Bernd had coverage for Bernd’s business
personal property, which included “personal property of others in your care,
custody and control.” CP 198. The language and structure of the policy
requires an interpretation that customer property was not covered in such a
fashion as to make the Merrimans first party claimants. Instead, it covered
only Bernd’s liability to his customer’s for lost property, and did not cover
customers directly. The “Loss Payment” portion of the Building and
Personal Property Coverage Form states:

e. We may adjust losses with the owners of lost
or damaged property if other than you. If we pay
the owners, such payments will satisfy your
claims against us for the owner’s property. . .

f. We may elect to defend you against suits

arising from claims of owners of property. We
will do this at our expense.

CP 233. (emphasis added).
Both of the above provisions indicate that, if the owner of property
covered under the Property Policy was someone other than Bernd,

American Guarantee could choose to defend Bernd from suits arising from
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claims. If American Guarantee did pay owners directly, it was to satisfy
claims by customers against Bernd, and was not an obligation owed to
customers directly.

Similarly, American Guarantee’s option to defend Bernd does not
comport with an interpretation providing the Merrimans with first party
rights under the policy. If the Merrimans were indeed first party claimants,
American Guarantee’s option to defend Bernd would be superfluous, as the
Merrimans would have been entitled to make their own first party claim
against the policy.

In this case, American Guarantee chose to defend its insured for the
loss of the Merrimans’ property — yet the Merrimans’ interpretation would
hold that American Guarantee’s election of that option is in bad faith to
another first party claimant. The only workable interpretation is that the
Property Policy covered Bernd’s interest in its building and business
personal property, which might include property of others. Pursuant to the
Property Policy, Bernd could make a claim for his covered property, which
happened in this case. If the claim made by Bernd was for property not
owned by Bernd, American Guarantee had the option to pay the owner
directly or defend Bernd in a suit by the owner, either of which would fulfill
its contractual obligation to protect Bernd from third party claims. The

provision does not show that Bernd and American Guarantee agreed to
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clevate the Merrimans to the same status of its insured, Bernd, in the case
of loss. Thus, the personal property of others provision did not create first
party status for the Merrimans.

b. Bernd’s coverages for fine arts, valuable papers and records,
and personal effects under the Property Policy did not create
first party status for the Merrimans.

The Merrimans claim that Bernd’s fine arts coverage created the
Merrimans’ first party status must fail because the fine arts coverage, like
the “personal property of others” coverage, operated as liability coverage
for Bernd. The same “Loss Payment” provision referenced above also
applies to any fine arts owned by persons other than Bernd. Therefore,
coverage was only for Bernd’s liability and did not cover customers
directly. Further, Bernd was required to “report such [fine arts] within 30
days from the date acquired and pay additional premium that is due.” CP
197. The Merrimans presented no evidence to the trial court that any fine
arts were reported to American Guarantee or that additional premium was
paid. Similarly, Bernd’s valuable papers and records coverage, to the extent
that it applied to Merrimans’ property, covered Bernd’s liability for such

property because it was not owned by Bernd.
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¢. The coverages alleged under the Liability Policy did not
create first party status.

The Liability Policy provided Bernd with certain liability coverages,
additional coverages, and limited additional coverages. Inventory Cost was
an additional coverage, but was available only to Bernd so could not be the
basis for Merrimans’ first party status. “We will pay your cost of appraisal,
adjustment, or inventory . . . necessary in connection with any claim of
$5,000 or more which is covered under this Coverage Form.” CP 375. In
the Liability Policy, “you” and “your” are defined as Bernd, and “we” is
defined as American Guarantee. CP 374. The “Coverage Form” referenced
is the Moving and Storage Coverage Form, so a claim covered “under this
Coverage Form” would be a liability claim stemming from Bernd’s
activities as a mover or storer of customer property. The coverage is
available only to Bernd by its terms, and cannot be the basis for first party
rights in any other party.

Other coverages under the Liability Policy are “Limited Additional
Coverages” including valuable papers and fine arts. CP 379-380. However,
the Limited Additional Coverages are subject to the same limits of liability
as the other liability coverages under the Moving and Storage Coverage
Form. CP 379 (“The limit . . . is included in, and not in addition to, the

Limit of Liability shown in the Declarations.”). Those limits are for
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“Liability as a Carrier” and “Liability as a Warehouse Operator.” CP 390.
Thus, the Limited Additional Coverages cannot be the basis for first party
rights because they are included in Bernd’s liability coverage.

In summary, the Merrimans were not “first party claimants” under
the insurance policy. American Guarantee’s obligations (and by extension,
York’s) ran to Bernd, its customer.

4. As third party claimants, the Merrimans’ causes of action
against York and American Guarantee should have been
dismissed as a matter of law.

The ability of strangers to sue on the insurance contract is not an
issue of first impression in Washington. Just because a person stands to
possibly benefit from someone else’s coverage does not mean they are first
party claimants. See Postlewait Constr. v. Great American Ins., 106 Wn.2d
96, 101 (1986). The fact that the Merrimans may have incidentally
benefited from some terms in the policy is simply not enough to allow them
to make a claim directly under the policy of insurance. While Bernd may
have known that the Merrimans existed, there is no evidence that American
Guarantee had any clue that Merriman was intended to benefit from the
contract of insurance. Merriman is not left without a remedy. It is simply
not a remedy against American Guarantee:

In sum, there has been no showing in this case that
the insurer intended to assume a direct obligation to
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the lessor. Rather, the lessor is attempting to directly
collect proceeds it claims are owing under an
insurance policy on which it was not named as an
insured, a loss payee or otherwise. Although the
lessor has a remedy, this is not it. Obviously, the
lessor can sue the lessee, then if judgment is obtained
against the lessee, the lessee's insurer can, if
necessary, be garnished.
Postlewait, 106 Wn.2d at 101 (emphasis added).

The same should have been true at the trial court in this case. The
Merrimans were neither a named insured nor a loss payee under the policy
of insurance. The fact that their property may have been incidentally
benefited under the policy of insurance of Bernd should not have given the
Merrimans a direct cause of action.

Having no direct cause of action against the insurer, the Merrimans
should not have been able to avail themselves of claims against York for
alleged violations of the insurance regulations, Consumer Protection Act
and bad faith claims, as there is no duty owed by insurers (or their adjusters)
to third party claimants in Washington. Insurers do not owe a duty of good
faith to third party claimants. 7ank, 105 Wash.2d at 391-394. To assert
insurance statute or regulation violations a plaintiff must be an insured of
the insurance company. Id. at 393-4. Washington’s unfair claim settlement

practices regulations, set forth in WAC 284-30-300 through -600, do not

create a cause of action against insurers (or their adjusters) for third party
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claimants. /d. at 393. Nothing in the language of the regulations gives third
party claimants the right to enforce the rules or indicates an intent by the
Insurance Commissioner to create such right. /d. 393. The enforcement of
these rules on behalf of third parties should be the province of the Insurance
Commissioner, not individual third party claimants. Third party claimants
are not intended beneficiaries of liability policies and are owed no direct
contractual obligation by insurers. Id. 394-395. Because the Merrimans
were not an insured of American Guarantee, they cannot rely on the
insurance regulations as a basis for relief.

Tank itself discussed two cases involving third party suits against
auto liability insurers for alleged bad faith violations of the CPA. In one,
the claimant was injured in a traffic-oriented altercation and obtained a
judgment against the insured, which the insurer refused to pay. In the other,
the claimant sustained injuries in an accident with an insured, but the insurer
questioned the extent and cause of the injuries, and refused to advance
medical expenses. The Tank court carefully weighed and considered
alternative holdings but held that nothing in the language of WAC 284-30-
300 et seq. specifically gives third party claimants the right to enforce this
regulation:

In ruling that a third party claimant has no right of

action against an insurance company for breach of
duty of good faith, we are not unmindful that a
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handful of other jurisdictions recognize such a cause
of action.... We do not, however, choose to follow
those few.

Tank, 105 Wash.2d at 393.

As outlined above, the Merrimans should have had no direct cause
of action against the insurer. The Merrimans were not insureds. The
Merrimans were not loss payees. The Merrimans were, instead, third party
claimants. As such, the Merrimans had no direct cause of action against the
insurer and could not maintain any claim for violation of the insurance
regulations, bad faith or the Consumer Protection Act. By extension, the
Merrimans had no cause of action against York, American Guarantee’s
independent adjuster. If this court so rules, all of the trial court rulings on

appeal can be affirmed on that alternative basis.

C. The Superior Court Properly Granted Summary Judgment
Because There Were No Genuine Issues of Material Fact And
York Was Entitled To Summary Dismissal of All Claims as a
Matter of Law.

The trial court properly dismissed the claims against York on the
basis that York owed no duty to the Merrimans or Bernd’s other customers.
This question of legal duty was resolvable on summary judgment, as York’s
status is a question of law, and was based on undisputed facts. As is further
explained below, Washington’s “independent duty” rule does not directly

apply to this situation, as it is undisputed that there is no contract between
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rYork and the Mermrimans. However, the existence of contractual
relationships between the insurer, American Guarantee, the insured, Bernd,
and the Merrimans as Bernd’s customers bear directly upon the ultimate
lack of a duty from York to the Merrimans.

1. York had no contractual relationship with the Merrimans.

Before the fire, the contracts and relationships between the parties
were relatively simple. As explained above, Bernd had a contract with its
insurance company, American Guarantee. In exchange for payment of the
premium, American Guarantee provided coverage under the policy. CP 179.
Bernd also had an unrelated contractual relationship with the Merrimans.
In exchange for payment of storage fees paid by the Merrimans, Bernd
promised to store their household goods.

However, the contractual relationships became slightly more
complicated after the trial court held that the Merrimans were intended third
party beneficiaries of the American Guarantee/Bernd contract. See CP 617.
Analytically, this status must have attached pre-fire, upon contract
formation. See Del Guzzi Const. Co., Inc. v. Global Northwest, Ltd., Inc.,
105 Wn.2d 878, 886 (1986) (“Creation of a third-party beneficiary contract
requires that the parties intend that the promisor assume a direct obligation

to the intended beneficiary at the time they enter into the contract.”’)
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(citations omitted). Thus, the pre-fire relationships, as determined by the
trial court, were actually as shown on Figure 1 below.

Fioure 1: Pre-Fire Relationships as Determined by the Trial Court

Merrimans Bernd American Guaraniee

vv

Storage of goods Coverage

\_/

First Party Coverage

CP 2922.

However, no one could know this relationship “pre-fire” because the
trial court had yet to determine it. After the fire, American Guarantee
assigned York the task of adjusting Bernd’s claim, which assignment was
governed by the existing TPA Agreement between York and American
Guarantee. York then made a limited assignment of certain claims related
tasks to Partners. Therefore, after the fire, the relationships were as shown

in Figure 2, below:
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Ficure 2: Post-Fire Relationships

Merrimans American Guaranize York
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Storage of goods Coverage

Limited Partrers
Assignment

First Party Coverage

CP 2922.

At the trial court, the Merrimans argued that the purported third
party beneficiary relationship that pre-existed the fire carried with it the
responsibilities and duties, including those found in Washington
Administrative Code sections governing insurers. Based on an allegation
that American Guarantee did not treat them as “first party claimants” as
defined in WAC 284-30-320, the Merrimans sued American Guarantee for
theories based on breach of the insurance contract and related extra-
contractual theories. Those legal theories were not available against York,
as York was neither an insurer nor a party to the insurance contract.

The Merrimans agreed that York never had a direct relationship with
them. Brief of Appellants, 6; CP 2653. Therefore, the Merrimans’ sole
alleged basis for York’s liability is that York, by its failure to properly

instruct Partners, failed to disclose relevant coverages to the Merrimans. As
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York did not have a legal obligation (i.e. a duty) to do so, York cannot be
held liable for that conduct (or lack thereof).

2. York did not owe any duty to the Merrimans.

All of the Merrimans claims against York depend on an alleged duty
owed by York to the Merrimans. In the absence of such a duty, their claims
were properly dismissed by the trial court. “[A] duty of care is defined as
an obligation, to which the law will give recognition and effect, to conform
to a particular standard of conduct toward another.” Affiliated FM Ins. Co.
v. LTK Consulting Services, Inc. 170 Wn.2d 442, 449 (2010). York does
not dispute that it had certain contractual duties to American Guarantee by
way of the TPA Agreement between the companies. No facts were
presented, however, which would extend that contractual duty to the
Merrimans. Further, neither Washington’s insurance statutes nor common
law theories support the existence of a duty. Because no duty was owed at
all, the trial court properly dismissed the claims against York.

a. In Washington, independent insurance adjusters, like
York, do not owe duties to purported third party
beneficiaries to insurance policies. like the Merrimans.

As an insurance adjuster working solely on behalf of American
Guarantee, York owed no duty of care to Bernd’s storage customers. The

Restatement of the Law — Agency, announces the general rule:
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An agent's breach of a duty owed to the principal

is not an independent basis for the agent's tort

liability to a third party. An agent is subject to tort

liability to a third party harmed by the agent's

conduct only when the agent's conduct breaches

a duty that the agent owes to the third party.
Restatement (Third) Of Agency § 7.02 (2006).

Though the existence of a contractual relationship is not an absolute
bar to recovery in tort, the basis for recovery must come from a duty that
arises separately from a contract. If the Merrimans were actually third party
beneficiaries to the insurance policy, they may have been entitled to contract
remedies against American Guarantee for their insurance-based losses.
However, as it relates to York, the question is whether the Merrimans have
cognizable claims in tort that arise independently of contract claims against

American Guarantee. They do not, and the trial court properly dismissed

those claims.

In 2010, in two decisions, the Washington Supreme Court clarified
the boundary line between contract and tort remedies.

An injury is remediable in tort if it traces back to
the breach of a tort duty arising independently of
the terms of the contract. The court determines
whether there is an independent tort duty of care,
and the existence of a duty is a question of law
and depends on mixed considerations of logic,
common sense, policy, and precedent. . .. When
no independent tort duty exists, tort does not
provide a remedy.
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Eastwood v. Horse Harbor Foundation, Inc., 170 Wn.2d 380, 389 (2010)
(internal citations and quotations omitted).

In Affiliated FM, decided on the same date as Fastwood, the court
evaluated the duty of an engineering firm, LTK, to the City of Seattle’s
monorail concessionaire, SMS. Affiliated FM, 170 Wn.2d at 444, LTK and
SMS were not in contractual privity, but based on an allegedly negligently
designed ground system, LTK caused economic damage to SMS’s business
operations. Id. at 446-47. LTK’s liability turned on whether or not it owed
a duty of care to SMS. According to the court:

[TThe duty question breaks down into three
inquiries: Does an obligation exist? What is the
measure of care required? To whom and with
respect to what risks is the obligation owed? . . .
To decide if the law imposes a duty of care, and
to determine the duty’s measure and scope, we
weigh “considerations of ‘logic, common sense,
justice, policy, and precedent.” (Hereinafter, we
will call these considerations “the duty
considerations.”) “The concept of duty is a
reflection of all those considerations of public
policy which lead the law to conclude that a
‘plaintiff’s interests are entitled to legal
protection against the defendant’s conduct.”
Using our judgment, we balance the interests at
stake.

Id. at 449-450 (internal citations and quotations omitted).
In concluding that the engineering firm did have an independent

duty to SMS, the court engaged in extended analysis of the “duty
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considerations.” One of the primary considerations was the balance
between protecting private ordering through contract and protecting people
from physical damage or harm. The court noted that, “[i]n the context of
complex multiparty transactions, at least, the preference for private ordering
suggests that an engineer does not operate under extracontractual tort
obligations.” /d. However, the court ultimately held that engineers owed a
duty outside of their contracts when “[t]he interest in safety is significant.”
Turning to the scope of the duty, the court framed the question as

“whether an engineer’s duty of care extends to safety risks of physical
damage to the property on which the engineer works.” Id. at 456. In
answering that it does, the Court’s entire focus was on the potential for
physical harm resulting from an engineer’s actions:

As we have already observed, the harm in this

case exemplifies the safety-insurance concerns

that are the foundation of tort law. A fire broke

out suddenly on the Seattle Monorail’s blue train,

endangering people and causing extensive

physical damage to property. Given the safety

interest that justifies imposing a duty of care on

engineers, LTK was obligated to act as a

reasonably prudent engineer would with respect

to safety risks of physical damage.
Id. (emphasis added).

York’s role was different. York was an insurance adjuster, working

on behalf of its insurance company client, and was engaged in an
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investigatory role. York became involved affer the fire. The safety risks of
physical damage were not present in this case to support an independent
duty of York to protect the Merrimans from physical harm. The Merrimans
never alleged any harm to their property that was caused by York. Instead,
they sought recovery for American Guarantee’s failure to provide coverage,
a contract claim. York had no obligation to protect the Merrimans from that
type of harm — they were already protected by their deemed status under the
insurance policy.

b. Considerations of logic, common sense, justice, policy.
and precedent dictate that there is no independent duty
of due care owed from an independent adjuster to a third
party beneficiary of an insurance policy.

The Merrimans have failed to provide a single controlling case
which holds that a third party beneficiary to an insurance policy was owed
a duty by an independent adjuster hired by an insurer. Such a duty would
defy logic, common sense, justice, policy, and precedent.

First, York’s statutory role and its relationship with American
Guarantee cannot be the source of a duty to the Merrimans. York’s role in
this case is defined (and limited) by statute and the TPA Agreement.

Under RCW 48.17.010:

(1) "Adjuster" means any person who, for
compensation as an independent contractor or as

an employee of an independent contractor, or for
fee or commission, investigates or reports to the
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adjuster’s principal relative to claims arising
under insurance contracts, on behalf solely of
either the insurer or the insured. An attorney-at-
law who adjusts insurance losses from time to
time incidental to the practice of his or her
profession or an adjuster of marine losses is not
deemed to be an "adjuster" for the purpose of this
chapter. A salaried employee of an insurer or of
a managing general agent is not deemed to be an
"adjuster" for the purpose of this chapter, except
when acting as a crop adjuster.

(a) "Independent adjuster" means an adjuster
representing the interests of the insurer.

(b) “Public Adjuster” means an adjuster

employed by and representing solely the

financial interests of the insured named in the

policy.
Under this definition, York was and did act as an “Independent Adjuster”.
York was hired by American Guarantee and was not employed by the
Merrimans. The statutory definition is important, if not dispositive, because
it outlines 1) York’s role in the claims process, and 2) the relationship
between an insurance company principal, an adjuster, and third parties. As
an adjuster, York’s role is primarily investigative — York “investigate[d] or
report[ed] to [American Guarantee] relative to claims arising under
insurance contracts.” York worked “on behalf solely of . . . the insurer” and
“represent[s] the interests of the insurer.” The Merrimans have attempted

to impose upon York a relationship between an independent adjuster and

the claimant that the statute forbids.
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More importantly, under RCW 48.17.410, York cannot and, in fact,
is forbidden from, representing both the insurer and the insured in the same

transaction.

An adjuster shall have authority under an adjuster’s
license only to investigate or report to the adjuster’s
principal upon claims as limited under RCW
48.17.010(1) on behalf only of the insurers if
licensed as an independent adjuster, or on behalf only
of insureds if licenses as a public adjuster. An
adjuster licensed concurrently as both an
independent and a public adjuster shall not
represent both the insurer and the insured in the
same transaction.

RCW 48.17.410 (emphasis added).

York’s only statutory role was to “investigate or report to the
adjuster’s principal upon claims . . . on behalf only of the insurer[] if
licensed as an independent adjuster.” (emphasis added). In fact, the statute
specifically precludes an adjuster from representing both the insurer and the
insured in the same transaction. The statute forbids the exact conduct that
the Merrimans allege York should have engaged in in this case.

As a representative only of the insurer, a new duty running to the
Merrimans would have created an unresolvable conflict. It would also have
created a duty in violation of Washington statute. Under the Merrimans’
theory, an independent adjuster would be in constant danger of breaching a

duty of care to a claimant if it sided with its insurance company client
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regarding a coverage issue. Policy considerations disfavor finding a duty
to a third party when it would create a risk of divided loyalties because of a
conflicting interest. See Trask v. Butler, 123 Wn.2d 835, 1085 (1994); see
also Dewar v. Smith, 185 Wn.App 544, 558-59 (2015) (applying Trask
analysis to professionals other than attorneys). There is nothing within
Washington statutory law that creates a duty of York to third party
beneficiaries of an insurance policy.

Instead, York’s contractual duties to the insurer are defined within
the TPA Agreement. That agreement does not create any duties to anyone
other than American Guarantee — any duties owed to third parties would
necessarily conflict with York’s statutory role as a representative only of
American Guarantee. Furthermore, the TPA agreement specifically excepts
certain behaviors from York’s “Claim Administration Services”: “Nothing
in this agreement is intended to require [ York] to engage in the practice of
law or assume the obligations of an insurer . . .” CP 119.

Under the TPA Agreement, “[ American Guarantee] has the ultimate
and complete authority for all Claims related decisions and directives . . .”
York promised to keep all claims information confidential. CP 125. There
is no mention in the TPA agreement of the Merrimans or similarly situated
persons. There is no non-frivolous argument that that the parties to the TPA

Agreement had the Merrimans in mind as third party beneficiaries of York’s
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contractual duties. Washington statutes governing adjusters and the TPA
Agreement define contractual duties that York owed only to American
Guarantee. There was no duty owed to Merriman. Accordingly, summary
judgment was appropriate, and the trial court decision should be affirmed.

¢. There was no common law duty of care owed by York to
the Merrimans.

Without a duty arising from statute, the only remaining possible
duty would arise from a general duty of care. The majority rule throughout
the United States is that insurance adjusters owe no independent duty of
care to claimants such as the Merrimans. See, e.g. Charleston Dry Cleaners
& Laundry, Inc. v. Zurich Am. Ins. Co., 355 S.C. 614, 619, 586 S.E.2d 586,
588-89 (2003) (“We decline to recognize a general duty of due care from
an independent insurance adjuster or insurance adjusting company to the
insured, and thereby align South Carolina with the majority rule on this
issue.”). There has been no indication that the Washington Supreme Court
would diverge from the majority rule — the only appellate decision
discussing the issue expressly held that adjusters are not liable in negligence
or for Consumer Protection Act claims in the absence of a contractual
relationship. International Ultimate v. St. Paul Fire & Marine Ins. Co., 122

Wn.App 736, 758 (2004).
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Furthermore, from a logical and practical standpoint, there is no
public policy reason to extend York’s duties to the Merrimans. If the
Merrimans were indeed first party claimants to the insurance policy, they
had direct remedies either in contract or arising directly out of the contract
(breach of contract, Insurance Fair Conduct Act, insurance bad faith, and
per se Consumer Protection Act claims) directly against American
Guarantee. Under the TPA Agreement, York is directly liable to American
Guarantee if it exposes American Guarantee to certain losses. CP 128-129.
Under the insurance statutes and the TPA Agreement, American Guarantee
is ultimately responsible for all coverage determinations and the handling
of claims. CP 122. The existing contractual and regulatory relationships
were sufficient to address all of the Merrimans harm without creating a new
duty.

In addition, Washington’s “duty considerations” do not support the
creation of a new “adjuster liability” law in Washington. The creation of a
new “adjuster liability law” is contrary to the statutory framework
established for insurance adjusters, RCW 48.17 ef seq. The Merrimans are
protected whether or not York is liable, and adjusters are appropriately
incentivized to act properly by indemnity provisions in their agreements
with insurers. From a policy and precedent perspective, the Washington

legislature has already defined the adjuster’s role without creating a
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statutory duty, and no controlling court decision creates a duty. The duty
does not exist, and this Court should not create it.

d. The general rule nationwide is that there is no duty owed
by adjusters to claimants.

Other states conclude that independent adjusters do not owe duties
to insureds. For example, Meineke v. GAB Bus. Servs., Inc. is an Arizona
case announcing that Arizona conforms to the majority rule, that
independent adjusters owe no independent duties to policy claimants:

We conclude that the relationship between
adjuster and insured is sufficiently attenuated by
the insurer's control over the adjuster to be an
important factor that militates against imposing a
further duty on the adjuster to the insured.

More important . . . imposing a duty on the
adjuster in these circumstances would work a
fundamental change in the law. The law of
agency requires a duty of absolute loyalty of the
adjuster to its employer, the insurer. See
Restatement (Second) of Agency
(“Restatement”) § 387 (1958). The independent
adjuster's obligation is measured by the contract
between the adjuster and the insurer. The adjuster
that contracts to perform a $200 investigation is
not obligated to expend the same effort that might
be reasonable for a fee of $2000, nor is it
obligated to continue when the insurer advises it
to stop. Creating a separate duty from the
adjuster to the insured would thrust the
adjuster into what could be an irreconcilable
conflict between such duty and the adjuster’s
contractual duty to follow the instructions of
its client, the insurer.
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The relationship between insurer and insured is
defined by the terms of the policy and the implied
covenant of good faith and fair dealing. . . .

We see no reason to apply a different rule when
the insurer's agent, the adjuster, mishandles a
claim. In that circumstance, the adjuster's actions
are imputed to the insurer. See Restatement §
140. If the adjuster mishandles the claim, the
insurer has the same liability to the insured as if

an employee of the insurer had mishandled the
claim.

The trial court correctly concluded that

defendants owed no legal duty to appellants.

Therefore, we affirm the court's summary

judgment in favor of defendants on appellants'

negligence claim.
Meinekev. GAB Bus. Servs., Inc., 195 Ariz. 564,567-68,991 P.2d 267, 270-
71 (Ct. App. 1999)(citations omitted)(emphasis added). Based on similar
considerations to Washington’s “duty considerations” the Supreme Court
of Oklahoma similarly held in Trinity Baptist Church v. Brotherhood Mut.
Ins. Services, LLC, 341 P.3d 75 (Okla. 2014) that independent adjusters owe
no duty of care to insureds.

The (vast) majority rule in America is that there is no independent

duty of due care owed by independent insurance adjusters to claimants to
an insurance policy. See Sanchez v. Linsey Morden Claims Services, Inc.,

72 Cal. App.4™ 249 (1990); Dear v. Scottsdale Ins. Co., 947 S.W.2d 908,

917 (Tex. App. 1997) disapproved of on unrelated issue by Apex Towing
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Co. v. Tolin, 41 S.W.3d 118 (Tex. 2001) (“We also conclude that H & G,
an independent adjusting firm hired exclusively by Scottsdale, had no
relationship with, and therefore owed no duty to, Dear. Absent such a
relationship and concomitant duty, H & G could not be liable to Dear for
improper investigation and settlement advice, regardless of whether Dear
phrased his allegations as negligence, bad faith, breach of contract, tortious
interference, or DTPA claims.”); King v. Nat'l Sec. Fire & Cas. Co., 656
So.2d 1338, 1339 (Fla. Dist. Ct. App. 1995) (“In Florida, an independent
insurance adjuster owes a duty to the insurance company arising out of the
contract between the insurance company and the independent adjuster, and
does not owe a duty to the insured unless the insured is suing for an
intentional tort . . .”); Velastequi v. Exch. Ins. Co., 132 Misc.2d 896, 897,
S505N.Y.S.2d 779 (N.Y. Civ. Ct. 1986) (holding that the adjuster’s duty was
owed to the insurer and based in contract, so insured could not sue adjuster
for negligence in investigating the claim); Troxell v. Am. States Ins. Co.,
596 N.E.2d 921, 925 (Ind. Ct. App. 1992) (recognizing that adjuster’s duty
was owed to the insurer, and had no direct relationship with insureds,
therefore owed no duty); Charleston Dry Cleaners & Laundry, Inc. v.
Zurich Am. Ins. Co., 355 S.C. 614, 619, 586 S.E.2d 586, 588-89 (2003)

(“We decline to recognize a general duty of due care from an independent

42



insurance adjuster or insurance adjusting company to the insured, and
thereby align South Carolina with the majority rule on this issue.

e. Washington law holds that there is no adjuster liability.

The one controlling case in Washington is International Ultimate, and it
conforms to the majority rule: “we conclude that the CPA is not a vehicle
for insureds to sue adjusters in their individual capacity.” International
Ultimate, 122 Wash.App. at 779. The court resolved the issue based on the
unique CPA claim that arises out of the insurance contract:

To be liable under the CPA, there must be a contractual

relationship between the parties. Here, the contractual

relationship was between IUl and its insurance

providers. We dismiss the [insureds] claim against [the

adjuster] because the CPA does not contemplated suits

against employees of insurers.

Id. at 758.

International Ultimate controls the outcome of this case.

3. The cases cited by the Merrimans are inapposite.

The Merrimans rely primarily on Lease Crutcher Lewis, WA, LLC v. Nat’l
Union Fire Ins. Co., No. C08-1862RSL, 2009 WL 3444762 (W.D. Wash.
Oct. 2009) to support their position, a federal trial court decision that does
not bind Washington courts. The court in Lease Crutcher engaged in flimsy
analysis with regard to the issue of duty, commenting that “[n]o distinct

body oflegal principles governs the liability of adjusters to insureds for their
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acts or omissions while handling a claim.” But, as noted above, Washington
law does contain a distinct body of legal principles governing the liability
of anyone: liability can only lie upon a duty independent of American
Guarantee’s contractual duties to the class.

In addition to its flawed legal analysis, Lease Crutcher is also
factually distinct. The adjuster in Lease Crutcher, AIG Domestic Claims,
LLC was a “sister company” of the insurer, and ostensibly part of the same
corporate group. The case involved an action by the named insured against
its own insurance company, and the “bad” behavior was affirmative
conduct. See Lease Crutcher Lewis, LLC v. National Union Fire Ins. Co.
of Pittsburg, PA, No. C08-1862RSL, 2010 WL 4272453 (W.D. Wash. Oct.
2010). The plaintiff, Lease Crutcher, alleged that the insurance company
(and its related-entity adjuster) actively sought to secure, for themselves,
contribution from a joint tortfeasor before making the named insured whole.
1d. at 3. The instant case instead involves a claim, not by the insured Bernd,
but by a purported third party beneficiary to an insurance policy. The
Merrimans’ claims were not based on affirmative malfeasance like in Lease
Crutcher, but for failing to properly adjust a claim, essentially negligence.
Lease Crutcher is too factually distinct to offer this court any guidance

regarding a general duty of an adjuster to properly adjust a claim.
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Aldrich & Hedman, Inc. v. Blakely, 31 Wn.App. 16 (1982), also
cited by the Merrimans, is also so factually distinct as to be useless in the
analysis of the instant case. In Aldrich, the “sole question presented [was]
whether [an attorneys fee] award was a proper exercise of the court’s
inherent equitable powers.” Id. at 16. The availability of claims against an
adjuster was not an issue. Further, the facts of Aldrich show a situation that
the trial court may have envisioned when it allowed non-insurance related
claims to continue against York following York’s first summary judgment
motion. The adjuster in Aldrich made affirmative representations to the
insured about the qualifications of a construction contractor, who was
clearly unqualified and unable to properly complete the work. Id. The
adjuster was directly involved in all of the negotiations between various
contractors to resolve the insured’s issues, and an affirmative action of the
adjuster directly led to a lawsuit and lien filed against the insured. /d. at 19.
Notably, the issue of duty was not discussed at all; apparently the adjuster
either admitted the duty or chose not to appeal the trial court’s
determination. Aldrich does not stand for the Merrimans’ proposition that
adjusters owe an independent duty of due care to third party beneficiaries

of an insurance policy.
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4. CPA liability cannot rest upon negligent claim handling.

Throughout the trial court litigation and this appeal, the Merrimans
sought to pin Consumer Protection Act liability on York for negligent
claims handling. The Merrimans argue that a unique CPA claim, available
only against insurance companies, can apply against an insurance adjuster
with no relationship to the claimant. See International Ultimate, 122
Wn.App at 756 (an insured may maintain a CPA action against its insurer
for breach of insurer’s duty of good faith); see also Industrial Indem. Co. of
the Northwest, Inc. v. Kallevig, 114 Wn.2d 907, 922 (first party insured may
bring action for violation of CPA based on violations of WAC 284-30-330).
No case law supports this extension of liability to an adjuster.

That insurance-specific CPA claim is not available against
independent adjusters. First, as already discussed herein, there can be no
“unfair or deceptive act or practice” sufficient for a CPA claim because
York owed no duty to comply with the WAC provisions. That is an
obligation of the insurer to first party claimants, not one an insurance
adjuster owes to an insurance company’s clients. More importantly, a CPA
action is unavailable against an adjuster for negligent claims handling.
Holding adjusters liable for simple negligence “would be contrary to the

purpose of the CPA.” Harrison v. Whitt, 40 Wn.App 175, 180 (1985).
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The purpose of the Consumer Protection [A]ct is
to “complement the body of federal law
governing restraints of trade, unfair competition
and unfair, deceptive, and fraudulent acts or
practices in order to protect the public and foster
fair and honest competition.” RCW 19.86.920.
The term “trade” as used by the CPA only
includes the entrepreneurial or commercial
aspects of professional services, not the
substantive quality of services provided.
Entrepreneurial aspects include how the cost of
services is determined, billed, and collected and
the way a professional obtains, retains, and
dismisses clients.  Claims directed at the
competence of and strategies employed by a
professional amount to allegations of negligence

and are exempt from the Consumer Protection
Act.

Ramos v. Arnold, 141 Wn.App. 11, 20 (2007) (dismissing CPA claim based
on negligent appraisal) (emphasis added).

The Merrimans never alleged that York engaged in an unfair or
deceptive act arising from the “entrepreneurial or commercial aspects” of
its professional services. Instead, Merrimans seek to hold York liable for
its competence and strategies employed in its professional capacity. That is
not a CPA claim, but a negligence claim. No matter if a duty exists, there
is not a CPA claim in Washington available for negligent adjusting of
claims.

The Panag case cited by the Merrimans 1s inapposite. That case did
not involve adjusting of claims at all; it involved deceptive debt collection

notices, an activity clearly within the purview of the Consumer Protection
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Act. Panagv. Farmers Ins. Co. of Washington, 166 Wash.2d 27, 49 (2009).
Panag dealt with a debt collector that was retained by insurers to recover
subrogation claims. /d. at 35 — 36. In doing so, the debt collector issued
notices based on insurance liability claims that were designed to look like
debt collection notices. Id. The Panag court held that the insurance notices
could potentially deceive a substantial portion of the public because they
“may induce people to remand payment in the mistaken belief they have a
legal obligation to do so when in fact the notices represent nothing more
than an adjudicated claim for tort damages”. /d. at47-48. Adjuster liability
was never an issue, and the question presented was not whether negligence
in the adjusting of claims can ftrigger liability under the Consumer
Protection Act. Panag is simply inapplicable to this case. The trial court
properly dismissed the Merriman’s Consumer Protection Act claims.

D. The Trial Court Properly Decertified the Class as to the Claims

Against York, as the Claims Depended on a Common Duty York
Owed to the Class.

The trial court properly decertified the class as to the claims against
York on the basis that York did not owe a common duty to the Merrimans
and similarly situated storage customers. Trial court class certification
decisions are reviewed for an abuse of discretion. Weston v. Emerald City
Pizza LLC, 137 Wash.App. 164, 167 (2007). “A trial court abuses its

discretion when its decision is ‘manifestly unreasonable, or exercised on
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untenable grounds, or for untenable reasons.”” Id. (quoting Mayer v. Sto
Indus., Inc., 156 Wash.2d 677, 684 (2006)). The trial court’s decision to
decertify the claims against York was reasonable, as there was no class wide
duty to the class members to disclose coverage, as set forth above. The non-
insurance claims were originally certified by trial court under CR 23(b)(3),
which required the court to find that questions of law or fact common to the
members of the class predominated over questions affecting only individual
members. CP 2298-2200. After the insurance-related claims were
dismissed as to York on summary judgment, no common questions
remained. Without a common duty, each class member was left to
individually establish facts that would tend to prove, on an individual basis,
duty, causation, and damage — each class member was essentially a class of
one. Therefore, the trial court properly decertified the class as to the

remaining claims against York.

V. CONCLUSION
For the reasons set forth herein, York respectfully requests that the
trial court decisions be affirmed.
1l

/
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DATED this rl day of May, 2016.

HALVERSON | NORTHWEST Law Group P.C.
Attorneys for Respondent York Risk Services Group

By, / Ay

(" James S. Elliott, WSBA No. 28420
1. Jay Carroll, WSBA No. 17424
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Court of Appeals /g\ US Mail
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500 N. Cedar Street
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lan Birk A

Law Offices of Keller Rohrback, LLP
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-
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WILLIAM MERRIMAN and COLLEEN

25...

The Honorable Douglas L. Federspiel
5 NV -6 P4:06

SUPERIOR COURT OF WASHINGTON IN AND FOR YAKIMA COUNTY .

MERRIMAN, husband and wife, each on their

own and on behalf of 4l similarly situated No. 13-2 01732 5
md.lvxduals, by
| Plainiffs,
V. AL, W 3 23 2,
‘ REPROSENTATIVE PLAINTIFF

AMERICAN GUARANTEE & LIABILITY | AWARDS s 20 () RESERVIG
INSURANCE COMPANY; YORK RISK. | 227 v o
SERVICES GROUP, INC.; PARTNERS At ks Acﬁou Rﬁéuﬁgﬁ’/‘w

CLAIM SERVICE; BERND MOVING
SYSTBM‘? INC., a Washington corporation;
DOUGLAS A. BERND and JANE DOE
BERND; JOHN DOES 1-5,

Defendants.

THIS MATTER came before the Court upon the joint Motion for Approval of Final

;

Settlement and plaintiffs’ Motion for Attorney Fees, Reimbursement of BExpenses, and
Representative Plaintiff Award Payments, The Court has considered the motions, the records

f sand the argument of counsel and finds as follows:
UNDER 7 TS CAUSE #
© plamn@\clas tonsists of “all persons, other than Bernd Moving Systems,

RRE 2 Diees
Ine. and any member of the Bemﬁanu y, who stored property that was damaged in the August

!

KELLER ROHRBACK L.L.P,
E ) ) 1204 Third Avenus, Su:lne at;zoso )
Mm&&mﬂi‘ AND REPRESPNTATTVE PIAIN’I‘IFF ) %“,f}é%,}'é“,j‘”‘"g;”” ,952311 062
AWARDS- 1 FACBIMILE: (208) 823- vy

] ORDER GRANTING (1) FINAL APPROVAL OF

'S
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5, 2012 fire at the Bei'pd warehouse in Yakima, Washington, and any homeowners’ insurer that
hag paid jproceedé 10 such persons.” Order Granting Class Certification, Doc. 363.

2, Pursuant to the Court’s Order Granting Preliminary Approx;él, Doc, 587, class
counse] caused the notice to be postegi aﬁd mailed or emailed to the class, The notice to the class
was.practicable under the circumstances of the case and fully satisfied CR 23, the requirements
of due process, and any other applicable law,

,
7/«7/7"# wrlé %3 g0
I SETTLEMENT APPROVAL 557037, 39>

I

3 The Court GRANTS approval of the proposed class géttlement between the

Plaintiffs and American Guarantee; attached héreto as Exhibit A,/as fair‘,‘reasonable, and

adequate. The terms and provisions of the settlement are the product of lengthy, arms-length

negotiation. Approval of the setflement will result in substantial savings of time, money, and
effott to the Court and the Parties, and will further the interests of justice.

4, The settlement is given final approval as full and final &so]ution of all claims
allegedwi‘h the above-titled action, other than class members’ claims aéainst Yorl'c). The Court has
éonéid&red numerous factors, including the opinions of experienced counsel; the iorocedural
history of the case, including the litigation status at the time of settlement; the risk, expense,

complexity, and likely duration of further litigation; the lack of written objections by class

| members; and the terms of the settlement. The court hereby approves the terms of the settlement

as fair, reasonable, adequate, and in the best interests of the parties.

5. The absence of written objections to the proposed settlement raises a strong

: ‘presumption.that the terms of the settlement are favorable to the class.

6. The plan of allocation approved attached hereto as Exhibit B, is also apprbved as

fair, reasonable, and adequate. The total p'roceg:ds subject to the settlement consist of

BB ORDER GRANTING (1) FINAL APPROVALOF ~ KELLER ROHRBACK L,L.P.
SETTLEMENT; AND (2) AWARD-QE-ATTORNEY.FUES, COST 1201 Tird Avenue, Sulto 8200
. REIMBURSEMENT, AND REPRESENTATIVE PLAINTIFF Salle, Wasnnglen 681918052
AWARDS 5 FACSIMILE! (208) 628.3384

\, A{
Awp OB THA GCABERMpRs  LXTRR - Cavriacrete

CCHIMS Gumer Ce 23 (BY3) Hpvile orres ons

A
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" Court took into account the results ac

//J 4 ~ " foLpBick
$5 054 383 80. The net settlement funds to be"distributed among the class (after o spdumiem for

attorney fees, costs, and representative pla,muﬁ“ award, see §II below) is $3,391,684,67. The net

- SUBIEET 0 g APPRWpL
setllemant funds shall be allocated to the class members/by cés counsel accogimg to the

N

pcrcentages reflected in Exhibit B,

7 . The Court retaing Junsdmnon over the admuustrahon and effectuation of the

| ‘ . ! £ o’
setfement.  Nor THE éﬁﬁﬂ”””’f” 0/(7:?(1’)(3)

; umﬁﬁ

it ¢ M A
[painé

. Ce.,
8. This settlement does not include class members’ clan;ns against Yorl& Itis  pprewm7,

reoogmzed fhat Plaintiffs intend to appeal the prior dismissal and decﬁmﬁcanon of the éf

against York, This Order represents the final order of the Cour?_nmely appeal by Plaintiffs of

O DhOT poneds |

the York dismissal and decertification orders following entry of this Order shaﬁ not beé
construed as an appeal of or challenge to the settlement herein, which shall compromise and

discharge all class members’ and subrogating insurers’ oiaim}‘ against American Guarantee

and/or Bernd. ALLECED 1y 7o cfw)/;‘aparw

Surrs.
1. ATTORNEY FEES AND REPRESENTATIVE PLAINTIFT AWARDS

SERVED ,
The Court ;gcfggxigzes &atéa 0 30 percent is the usual common fun/;a}apd’in )

class action lawsul et Bowles v. Washington Dep't of Ret, Sys., 121 W 35: 72, 847 P.2d

440 (1993) and finds that a 36% award is appropriate here, In

g this determination, the

ed for the ola¢€ the significant risk undertaken by

class counsel in pursing these claims, the d quality of work, the contingent nature of the

fee and financial burden carried by plaintiffs for over years, awards in similar cades, and a
lodestar comparison.

ars, diligently

10 ass counsel have proactively prosecuted this case for
condyc@orbugh investigation of all relevant facts, engaged in significant

covery, and
[FEsR®sRB] ORDER GRANTING (1) FINAL APPROVAL OF KLLLER ROHRBACK L.L.P,
- SETTLEMENT; AND (2) AWARB-OF-ATTORNEY.-ERES, COST 1201 Thira Avoruo, Sule 2200
REBMBURSEMENT, AND REPRESENTATIVE PLAINTIFF - TELEPUONE: (200) 623.1500
AWARDS‘B FACSIMILE: (208) 628-3884

WMo L

A 628 A
P CAss

/fm BRR.
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on a contingent basis. In additteq, plaintiffs have incurred over $120,000 in costs to assist the

class in pursing this settlement. Since pretimi , that number has only increased.
11, The Court therefore awar { ing amounts to be paid to class counsel
from the common fund;

Attorney fees (30% of common fund);

$126,383.99

Costs;
12, TFurthermore, In recognition of the work, time, and expenses incurred on behalf

of the class and the value of the settlement, the named plaintiffs, Bill and Colleen Merriman, are

entitled to receive from the common fund a representative plaintiff award in the amount of

$10,000 each (for a total of $20,000),

DONE IN OPEN COURT this éé day of November, 2015,

participated in numerous hearings before the Court. At the time class counsel filed theirmotion
for attorney fees, bad expended 4,165 hours on prosecuting the claim/sam:mbm

lonopbléouglay] ‘}dérsplel
Supemor ¢ ourt Judge

[BReeaEE] ORDER GRANTING (1) FINAL APPROVAL OF * KELLER ROHRBACK L.L.P.
SETTLEMENT; AND (2) AW-ARD-ORATTORNEY.FEES,-COST 1201 Third Avenue, Sulta 3200
RERVBURSEMENT, AND REPRESENTATIVE PLAINTLFF Sonile Meshinglan 00101.8052
AWARDS 4 FACBIMILE! (208) 623-3384
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‘CR 2A Agreement
 Merriman v. American Guararitee, ef of,

Plaintiffy andAm_erioan Guarantes agraa to gettle their case, subject to appxoval by the

' cmm, as follows
1

Payment by American Guarantee inthe snm of $4,850, 000.00 (faw' million. elght
hundred and fifly thousand dollars) This amaunt maludes the money already on
depostt with the Court. :

« American, Guarantce will not oppose class coumsel’s foe pefition for

reimbursement of fees, costs, and repiesentative platofiff awards out of the .« |
omnmmﬁmdsﬁtﬂmnmtmuntsolmgasﬁmmmuniﬁo&mtmcdﬁ%of .
ﬁmgmssmcovery , .o

Thsparﬁas contemplate one class sotﬂmnmt subject to apymval by the Ccmrt ,
The settlement shall include the complete dismissal with projodice of any and afl
clatms agsinst American Guamintee by class ¢lafmants and thefr inmrers ay well -

" %4 olifaplets disiulssal Witk Prciudics of any and allehatos by class clafmeants md
. thelr insimers against Bernd Moving Systems, o, mdaﬂindtvi&mmmd '

deferidants that were ot conld have been joined in any action. This dlsmissal
inchudes any appellate fights against Bernd in the coverafe action and slso
inghudes bt fs not Hmited to providing separste releases and dsmissals by all

. individusl olatmatrs that have ﬁladsxﬁtagamstﬁcmd mdmmpnmntedhy

class counsel inthoge actions,

. 'I‘ufhaaxtcﬁt acomplete release ofaﬂzmahold pmoeniage ofﬂm ACY. property

damags nymbers a5 detormined by Roper Howson canviot be sooured as.part of
the class ¥eiflement dire fo opt outs ar otherwise, Amerioan Chiaraniee will have

. the opportunity to review and assess the effect of such opt outs and efther 7

. mncgoﬁm or vold the settlement. The “threshold percentage” meang that |
percentage agreod upon between plaintiffs and American Guarantee regarding
cless pa;rtlcipaﬂm in settlement, .

A

" A tutugl release afthe parties will be dmﬁcdtofmalmanﬁnalseﬁ‘lmmt
tesmns, This pgrecment Is confingent upon completing and executing a full and
finel release and settlement with more specific tenns, The release shall inclode all
clafms presented in all actions, inctuding but not Brmited to'all contractual mnd
extra contractual clatms andallciaimsfo:attomuyq feas andcos{a.

Therelease does not include any claims class clatmants have or may hive égmnst
York Risk Servichs Group, Toe. All such claims &g,amstYoxk arc speczﬁoally
reserved to the class c!mmants

- American Guarantee will pravidc reasonsble assistanco to the class with mga:dto

. having the seitlement approved in both the coverage and underlying actions.

!
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13

Class clalmants shall includs any. subxogaﬁngl'hxsurars inthe appfévﬂ and :
settlament process for the class action, Class claimants through their counse] shall
bemspcnmblefcrrescmng. nogotiating, or otherwise handling any mibrogating

. insurerk’ Heng and dluims and secuzity releases of sald clatms and shall through
" their connsel hold harmiless and indemnify Bernd and American Guarantes from

all guch Hens and claims, The parties shall fointly ask-the Court to mﬁhonze, as
part of settlement approval and 1o facilitate the hold barmiless of this paragraph,
1hat class commsel may hold in trust an amount'equal 1o the total peyment made by

, any subrogating instrer on behalf of an individual claimant in the ovent of dspute

ag to the amount pioperly payebleto that sibrogating insuser, Whileclass
clatmants through' thefr counsel will make best efforts to secure releases from. the
subrogating insurers, the failure to ;ecummmhrdwsas shall not be consfraed to
mean the class claimants heve breached a condition of seftlerent 50 long ag class

and uphold their hold hermless obligetions to Bemd and Amcrscan Gnamntw

The furids currendy deposited in the court registry shall be geimsednpon
cout’s final approval of the settlement and the explration of any appenlpmiodto

" the'trust ancount of Kelles Retwback TP, Release of the funds deposited with '
the Court sl e spa:ﬁcaﬂy condiﬁmcd'ugoxx an oxder granting fingd-epproval- - - -

of the seftteraent and the expiration ofany appeal perod and providing that the- -
claims of the class claimants and swbrogating insurers against Bernd are released
in fll, with pxqucﬁca, or have otherwise been cumpwmised anrlrasul\red. :

* Payment of the remaining satﬁcmmtﬁmdsshallbownﬂngmtupmﬁwcmm’s

final spproval of thesettlement and the expiration of suy mppeal pedod and shall

‘bemade within oiw week: after the expiretion ofany appeal period, Tuterest shall

acerne thereafier on sy unpaid sums at thorato of’ 2% ger aprmm, componnded

' cominummly

. Class c!aunants’ counsel shall berwpnns’blo for the class notice, alfhough

Ameroan Guazantes shall sasist a8 reasonsble and necessary snd ghall have an
opportunity fo review the class notice and provide comment. The class notice will
contain a proposed distdbution method of the settlement funds and may elso
coutuin notice thatas of now class claimants’ claims against York have been
damissed, |

mneciwn Guarmteawﬂi cease paying storage fees for the property thet remains

" at ServPro end/or Reisbow from the dats of the court’s final epprovel of the class

settlernent, From thit dete forward, the dass claimants shall be individually
responsible forpidking up theix items, paying additional storage fees, and/or
obuﬁmng oleaning with ServPro if desired. The elass notice will provide notlos fo
the'class claimanty o make arcangeménts with ServPro direotly to pick up their
items within 14 days of the final class settlement approval hearing,

" Anerioan Guarantes will no Joniger b responsible for fees and costs inourred by

Roger Howson ot any éxperts on his behalf under the Property Faventory

Ag:cmmnt from the date of the court’s final appraval of the class settlement, The '

APPENDIX A-7

" claimants through their counsol otherwise resolve the subrogating: insurers’ claims



Property Fventory Agreement is terminated as of the date of the courf's final
approval of the clasa setilement,

14, Noﬂnngmﬁmagrmn&ntconstmtes anadmjssimcfhauimybyﬁﬁmdm
. Amerioan Gatantes, )
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O N ! D W N

P N S U T G S W Y
O DRI N e R R O

22
23
24
25
26
27
28
29
30
31
32
33
34

35
36
37

Name
Baldwin
Bourcler
Brown ~
Burns

" Burrows

Campbell
Clark

Cole
Cornelison
Cross
Delorle
Doherty
Dreisbach
Eaton
Flower
Freltag
Gibbons
Herring
Hubbard
Johnson
Kennedy

Leingang

Mercado
Merriman
Monson
Moore
Nuzum
Oshorne
Patterson
Peters
Sears
Slobodova
Syverson
Wade
White
/Cavender

- Yeverino

Zavala

Totalgie w— <

mmmm‘mmmwmmmmmmwmmmwmw

$
$
$
$
5
$
$
s.
5
s
$
$
$.
$
s
$
- 6.1

Ao
19,442.43
194,812.74
80,588.04
3,398.85
10,757.79
2,608.55
9,564.26
21,596.59
©3,735.36
160,797.88
48,839.26
9,015.02
13,166.03
77,826.38
10,492.06
8,764.20
31,613.87
24,148.96
7,687.32

118,710.95 -

10,254.31

5,000.00
9,754.89
316,125.14
1,605.33
2,620.60
4,951.67
40,216.32
92,311.66
29,542.50
22,357.54
11,801.85
8,995.56
15,242.49

21,078.16
9,723.57
5,616.12

%
1.37%
13.77%
5.70%

0.24% -

0.76%
0.19%
0.68%
1.53%
0.26%
11.36%
3.45%
0.64%
0.93%
1.97%

- 0.74%

0.62%
2.23%
1.71%
0.54%
8.39%
0.72%

0.35%
0.69%
22.34%
0.11%
0.19%
0.35%
2.84%
6.52%

- 2.09%

1.58%
0.83%
0.64%
1.08%

1.45%
0.69%
0.40%

A14,854.25.. 100% .

Pro Rata

$

m%'{f}‘{f}

$
$
$
]
$
$
$
$
s
$
¢
s
$
$
$
$
$
$
§
$

W A A A D A B B A D A

“Allocation

46,607.34
"467,004,56
193,185.43
8,147.71
25,788.54
6,468.96
22,927.42
51,771.29
8,954,39
385,464.23
117,077.34
21,610,78
31,561.57

_ 66,705.32
25,151.54
21,009,52
75,784.68
57,889,82
18,428.02
284,573.56

24,581.60

11,985.99
23,384.40
757,814.31

3,848.29 .

6,282.10
11,870.13
96,406.45

221,289.25

. 70,819.20

-53,595.43
28,291.36
|21,564.13
36,539.25

50,528.51

23,300.31 .
13,462.95 . .
3,391,684.67 . _ . .. e

Estimated - o
Total Estimated
Subrogation  Minlmum
Claim - Recovery
$ (19,114.27) $  27,493.07
$ (150,069.01)  § 316,935.55
$ (77,226.81) S5 115,958.62
S 814771
5 25,788.54
S 6,468,96 -
S 22,927.42
$  51,771.29
S 8,954.39
§ {165,756,92) ,$ 219,707.31
§ (54,603.83) $ 62,4734
S . 21,610.78
$ (9,163.36) & 22,398.21
$ . 66,705.32
$  (525000) $ 19,901.54
$  21,009.52
-5 {31,613.87) §  44,170.81
5 57,889.82
$  (7,500.00) S 10,928.02
$ {180,069.57) 5 104,503.99
S (8,274.80) $ 16,306.80
5 (4,000.00) §. 798599
$  23,384.40
$ [15,00000) §-742,814.31
$  (605.33) §  3,242.96
$  (2,620.80) § 3,661.50
5 (4,951.67) § 6,918.46
$ (23,676.47) & 72,72998
$ (92,311.66) $ 128,977.59
5 {45,450.00) §  25,369.20 .
$ (22,032,8%) $ 31,562,58
$ (11,183.33) 5 17,108.08
$ (3,99583) $§ 17,568.50
$  36,539.25
5 50,528.51
S 23,309.31
S 13,462.95
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