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Yakilna, nUlnerous custolners 

property. One such custolner was and Colleen Merriman (the 

"MerriInans"). 

On August 5, 2012 there was a fire at the warehouse that 

dmnaged and/or destroyed the facility together with the iten1s of personal 

property that Bernd was storing there on behalf of its custolners. 

Fortunately, Bernd had purchased insurance coverage related to the 

business. That coverage was purchased through Alnerican Guarantee 

Co. ("An1erican Guarantee"). 

Alnerican Guarantee had an independent contract with York Risk 

Services Group, Inc. ("York") to adjust insurance claims. Alnerican 

Guarantee notified York of the Bernd loss. York then elnployed another 

independent contractor, Partners Claim ("Partners"), to be 

"boots on the ground" and interact and communicate with the various 

custolners lnaking clailns and assist them in the process. It is undisputed 

that neither York nor Partners had any contractual relation with either Bernd 

or the custolners of Bernd. American Guarantee contracted with York. 

York contracted with Partners. It is undisputed that neither York nor 
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sort of 

MerriInans were 

Guarantee insurance policy. In reviewing 

were provided "first party coverage" for 

to are not 

Ben1d/ Alnerican 

policy, they decided that they 

loss. 

instituted this suit against Alnerican Guarantee and York to this effect. 

Partners was later added to the lawsuit and the claim was then certified as a 

class action with the class being all custolners storing property at the Bernd 

warehouse. 

At a first SUlnmary judglnent, all "insurance related" clailns by the 

class against York were dislnissed. The court ruled, in essence, that York 

was not an insurer so the insurance regulations, per-se CPA and bad faith 

causes of action could not stand. It did allow the clahns for negligent 

misrepresentation, constructive fraud, and non-per se CPA to proceed. 

Based on the trial court's ruling, York moved to decertify the class 

as to York since the three relnaining claims were "individualized" and not 

mnenable to a class action. The trial court agreed and decertified the class 

as to York. York then Inoved for sumlnary judgtnent of the relnaining three 

claims as to the Merrimans (the only relnaining plaintiff as to York) and 

that motion was granted since the Merrhnans produced no evidence 

supporting any of the causes action. 
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to 

resolution one an 

independent, third party adjuster hired by an insurance company under 

any obligation to disclose Alnerican Guarantee to 

Merritnans? Since there is no such obligation, all of the trial court's rulings 

in dislnissing claitns and decertifying the class as to York were correct. 

York sin1ply was not obligated by the insurance contract, 

Washington statutes, the Washington Adlninistrative Code, or COlnlnon law 

principles to disclose insurance coverages to people who stored propeliy at 

the Bernd facility. For those reasons, and as further explained herein, the 

trial court's decision should be affinned. 

1. Was the trial court correct in disn1issing the claitns against York 

holding that York had no duty to disclose coverage to 

Merritnans? 

2. Was the trial court correct in decertifying the class as to the York 

clailns, based on a finding that York had no COlnlnon duty to the 

class Inelnbers? 

3 



Inost 

are to appeal. This a 

does an independent insurance adjuster owe a duty to people like the 

Merrimans to adjust in accordance to regulations? 

ilnportant facts relate to the MerriInans' status vis a vis the insurance 

contract. That status deten11ines what duties, if any, York owed the 

Merrilnans. If York did not have a duty that ran to the Merrin1ans, no 

amount of alleged poor adjusting can create liability for York under any 

theory. 

On August 5, 201 there was a catastrophic at a storage facility 

owned by Bernd. CP 65. The MerriInans were custOlners of Bernd, and 

stored itelns of personal property at the Bernd facility which were dmnaged 

or destroyed the fire. Id. 

Bernd had in place insurance coverage for its storage facility and 

operations, which it had purchased froin one of the defendants below, 

An1erican Guarantee. 179. Bernd's insurance policy contained first 

party Insurance coverage for Bernd's building and business personal 

which policy definitioninay have included custolner property. 

1 198 (business personal property defined to include 
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"[p ]ersonal care, VU,~l-VU 

274-391. Following the fire, tendered the claiIn, which 

iInplicated both party and liability coverages, to '-LL'-''-'L'-'-'U.LI. Guarantee 

under the policy of insurance. 

York provided "clailns adn1inistrator" services to assist in adjusting 

the clailn Inade by Bernd, which were subject to a pre-existing contract 

between Alnerican Guarantee and York. CP 117-150 (hereafter the "TP A 

Agreelnent"). Soon after the fire loss, York arranged for Partners to provide 

subcontracted adjusting services on a liInited assiglunent basis to assist in 

adjusting the liability portion of the clain1. 1 153. Partners was 

tasked with obtaining infonnation froln Bernd's storage custolners about 

their claiIns; evaluating certain storage documents, including bills of lading, 

that Inay have liInited Bernd's liability for custolner claims; and reporting 

that infonnation to York and/or Alnerican Guarantee. Id. Partners had no 

authority to discuss coverages or settle any claiIns. Id. 

Following the fire loss, it is undisputed that York never had any 

communication with the MerriInans. Brief of Appellants, 6; CP 2653. In 

fact, Mr. Merriman was specifically instructed by Partners not to contact 

York, and his one attelnpt to do so was Inet with an iInmediate instruction 
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The '-'-'-.'-'L.u."'"'-\-...... >...> only point of ""''-'L.A'-L-'" ... ' .... 

was assigned file, and Inade first 

contact with thein 12 days after fire on 17,2012. 2660-2662. 

In deposition, Merrilnan outlined all of the ,....".'''V'\ • ...-." ..... , 

the Merriinans had with Partners. Merritnan agrees that was 

contacted "[a] week or two after the fire" by Ms. Bowers. CP 2654. At one 

point, Mr. Merrin1an had a conversation with Ms. Bowers about coverage. 

Q. How about any discussion with Ms. Bower [ sic] about 
available insurance for Mr. Bernd? 
A. We asked about our coverage and she was very vague 
about it, to the point of confused [ sic] herself. 

2654. 

In the SaIne or another conversation, Merriinan states that 

was not until later in the discussion with Partners that I was asked to go to 

any insurance COlnpany. So it - we picked up the discussion froin there." 

CP 2655. Lastly, "Partners just wasn't able to answer Iny questions about 

coverage, wasn't able - didn't get back to me and just said go to your 

insurance COlnpany and they'll take care of it." CP 2656. That was the 

extent of the conversations Mr. Merrilnan had with Partners. 

About a n10nth later, Partners' notes indicate that the Merrimans had 

tendered to their own hon1eowners 

6 



2660-2662. UVIJL"-'.LLJ.'VVJ. 13, 

Merrhnans. Id. Later, the Merrhnans sued 

then sued Alnerican 

lawsuit. 

Though the Merrhnans correctly set forth SOlne procedural history 

in their brief, they left out sOlne hnportant infonnation. After York was 

dismissed, the J\!Ierrilnans, as class melnbers, settled with the insurer for far 

lnore than the value of their clahns. COlnbined, the Merrhnans received a 

total of$757,814.31 for their lost propeliy, even though the value of their 

lost property was only $316, 1 1 In addition, all of the Merrinlans' 

attorneys' fees were paid, and the Merrhnans received an additional 

$20,000.00 for their roles as class representatives. CP 3359-3377; 3357. 

1 The Appellants attached the November 6, 2015 Order Granting (1) Final Approval of 
Settlement; and (2) and [sic] Representative Plaintiff Awards; and [sic] (3) Reserving 
Award of Attorneys Fees/Costs to their Notice of Appeal (CP 03354-03357), but 
inexplicably failed to attach the exhibits to that final order. York has filed a Supplemental 
Designation of Clerk's Papers designating the entire order with exhibits, and has also 
attached it hereto as Appendix "A." 
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The MerriInans' allegation that York, an insurance adjuster with no 

legal relationship with the MerriInans, can be liable insurance bad faith 

is absurd and should rejected. of Appellants, p. 

is not an insurer, was not a party to the insurance contract between 

American Guarantee and Benld, and owed the Merrimans no contractual or 

regulatory duties. York is not an insurer as that term is defined under 

Washington law. Under WAC 284-30-320: 

(8) "Insurer" Ineans any individual, corporation, 
association, partnership, reciprocal exchange, 
interinsurer, Lloyds insurer, fraternal mutual 
insurer, fraternal Inutual life insurer, and any 
other legal entity engaged in the business of 
insurance, authorized or licensed to issue or who 
issues any insurance policy or insurance contract 
in this state .... 

See also RCW 48.01.050 (defining insurer). 

It is undisputed that York does not meet this definition of insurer. 

York is not authorized or licensed to issue and does not issue insurance 

policies or contracts in the state of Washington - thus York is not an insurer. 

Instead, York is an independent adjuster operating under separate 

definitions and regulations in Washington law. 

"Adjuster" Ineans any person who, for 
compensation as an independent contractor or as 

8 



an of an independent contractor, or 
or con11nission, investigates or reports to the 

principal to c1aiIns arising 
insurance contracts, on 

either the insurer or the insured. 

RCW 48.l7.010(1) (elnphasis added). 

Thus, by statutory definition, York worked solely the insurer. 

See R CW 48.1 7.010(1 )( a) (defining "independent adjuster" as an adjuster 

representing the interests of the insurer). However, in asserting that York 

is liable for insurance bad faith, the MerriInans seek to extend existing 

duties - owed by insurers to their own insureds - and create new duties 

owed by independent adjusters to c1aiInants to an insurance contract. 

However, these duties are not owed as a Inatter of Washington law. 

In Washington, the source of the duty of good faith is centered upon 

the fiduciary relationship existing between the 
insurer and the insured. Such a relationship 
exists not only as a result of the contract between 
insurer and insured, but because of the high 
stakes involved for both parties to an insurance 
contract and the elevated level of trust underlying 
insureds' dependence on their insurers. 

Tankv. State Farm Fire and Cas. Co., 105 Wash.2d 381, 385 (1986). 

It is undisputed that there was no contract in existence between York 

and the MerriInans. The insurance contract this case was between Bernd 

and Alnerican Guarantee. There was never a fiduciary relationship between 

York and MerriInans. York's sole role was to adjust c1ain1s on behalf of 
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was 

to 

that creates a duty of an '"AA~"'''''iJ'VAJ.~'''''j.1.L 

party (or even first party) clailnants to an insurance policy. The 

have failed to find a single controlling case a Washington court has 

found such a duty, because such a duty does not exist. There are no disputed 

Inaterial facts as to York's status, so any clailn based on fiduciary duties 

existing between an insurance COlnpany and its insured must fail as against 

York since it is not an insurer and Merrilnans are not its insureds. 

The Washington insurance statutes and regulations support this 

conclusion. RCW 48.30 defines certain statutory unfair practices within the 

insurance industry. The Merrin1ans allege violations of those practices that 

the insurance cOlnlnissioner has adopted by rule pursuant to RCW 

48.30.010(2). However, Merrilnans allegations fail since those regulations 

apply only to insurers. WAC 284-30-310 ("[t]his regulations applies to all 

insurers ... "). York is not an insurer, and cannot be liable for insurance 

bad faith. 

The Merrilnans were only third party clailnants to the insurance 

contract between Alnerican Guarantee and Bernd. As a they cannot 

10 



party clailnants cannot sue (and 

adjusters hired the insurance cOlnpany) "on contract, even if they 

stand to benefit froln ;·"''''a .... '> the policy. Tank, 105 Wash.2d at 394-

After a cOInprehensive analysis of the policy and principles of insurance 

contract inten;>retation in Washington, this court should hold that the 

MerriInans are only third party clailnants and all claiIns against York were 

properly dislnissed at the trial court. 

policy. 

WAC 284-30 creates two categories of clailnants to an insurance 

(6) "First party clailnant" Ineans an individual .. 
. asserting a right as a covered person to paYlnent 
under an insurance policy or insurance contract 
arising out of the occurrence of the contingency 
or loss covered by a policy or contract. 

(14) "Third party clailnant" Ineans any individual 
... asserting a claiIn against any individual, 
corporation, association, partnership, or other 
legal entity insured under an insurance policy or 
insurance contract of the insurer. 

The two regulatory categories in the WAC provisions track two 

broad categories of insurance: first party property coverage and third party 

liability coverage. the first party property context, "[t]he contract 

con11nonly agrees to indeInnify another in whole or in part up to a specified 

mnount for loss or dmnage to designated property .... " 1 Couch on Ins. § 

11 



1 :37 v. Ins. Co., 71 580 967). 

[l]iability insurance is 
provides policyholders with two Inain benefits: 
paylnent and defense. That Insurance 
'-',--,""A.tJ''''.LLA.''"''U generally owe a to 
pay and a duty to defend. Mut. a/Enumclaw Ins. 
Co. v. Dan Paulson Constr., Inc., 161 Wash.2d 
903, 914, 169 P.3d 1 (2007). Related to the two 
Inain benefits of an insurance contract, liability 
insurers owe a duty to settle clailns against their 
insureds. See Besel v. Viking Ins. Co. a/Wis., 146 
Wash.2d 730, 735-36, 49 P.3d 887 (2002). 

St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122,129,196 
P .3d 664, 667 (2008). 

The insurance contract between Bernd and American Guarantee was 

a cOInprehensive policy containing both first party property coverage and 

liability coverage. At the trial court and in this appeal, the MelTiInans have 

alleged Inultip1e first party coverages which they contend were available 

directly to the MelTiInans because of their status as storers of propeliy at the 

Benld warehouse. First party coverage was alleged even though the 

MelTimans were not nmned insureds in the policy, were not named as an 

additional insured or loss payee, were not a party to the insurance contract, 

and never paid any prelniulns required by the policy. 79, CP 115. When 

viewed in light of Washington's standards of insurance contract 

constructi on, are third claiInants. 



1. contract 

two 

effect of an insurance policy - interpretation and construction. 

International Marine Underwriters v. Marine, 179 

281 (2013). Courts "use the smne interpretive techniques en1ployed on 

other cOlnlnercial contracts." McDonald Indus., Inc. v. Rollins Leasing 

Corp., 95 Wn.2d 909 (1981). "During interpretation, a court's prilnary goal 

is to ascertain the parties' intent at the tilne they executed the contract." Id. 

at 282 (quoting Berg v. Hudesman, 115 Wn.2d 657,663 (1990». "Extrinsic 

evidence is adlnissible as an ascertaining the parties' intent." Berg, 

115 Wn.2d at 667. 

For exmnple, a court Inay look to structure of 
the policy as an ilnportant objective source of 
Ineaning and intent. A court will also consider 
whether there was another type of insurance that 
would have covered the loss. 

Int '[ Marine, 179 Wn.2d at 282-83 (internal quotations and citations 

olnitted). 

After the court interprets the insurance policy according to the 

analysis above, "the court Inust construe it, i.e. detennine its legal effect." 

Int 'I Marine, 179 at 288. 

a court is unable to resolve an mnbiguity 
through interpretation, it Inust construe the 

13 



a contract 

Id. (internal quotations and citations Olnitted)( elnphasis 

Applying the interpretation principles outlined above, it is clear that 

neither Bernd nor Guarantee ever intended the insurance policy 

to provide first party rights to anyone other than the naIned insured, 

The structure of the policy and the inter-related policy provisions 

indicate that Alnerican Guarantee and Bernd did not intend for storage 

custolners to have any first party rights. The "COlnlnercial Insurance 

Policy" issued by Alnerican Guarantee was a cOlnprehensive policy which 

insured Benld against several kinds of business risks, including those risks 

inherent a Inoving and storage business. policy consisted of 

property, general liability, crilne and fidelity, inland marine (including 

Inoving and storage liability coverage), and business autolnobile coverage. 

CP 179. Ben1d is the only named insured. Id. The two broad policies 

within the overall insurance contract at issue in the trial court litigation were 

the commercial property coverage (hereinafter the "Property Policy"), 

374-391, and the inland Inarine policy including Inoving and storage 

liability coverage (the "Liability Policy"), CP 374-391. 

Through its insurance policy, Bernd insured its "brick and Inortar" 

business which included a warehouse, 



011 V'-'-,.)J.U.'''.h)LJ as a the smne 

was 

the course are risks 

of property loss as an owner of property, and the risk of liability for danlage 

to custOlTIer propeliy that occurs course of adlninistering a lTIoving 

and storage business. 

distinct risks. 

Property Policy and Liability Policy reflect 

The Property Policy had a lilnit of insurance of $775,500, inclusive 

of Bernd's building and the replacelnent cost of Bernd's business personal 

property. CP 196. This lilnit of insurance was ostensibly the replacelnent 

cost of Bernd's building and the business personal property to carryon 

the Inoving and storage business. This was also the approxitnate mnount 

paid to Benld (after certain limits increased provided by the policy). 

1858. 

Rather than covenng customer property directly, also 

purchased a specialty fonn of insurance for Inoving and storage cOlnpanies. 

The Liability Policy contains a "Moving and Storage Coverage Fonll" 

which covered Benld's liability as a carrier and liability as a warehouse 

operator. 374-391. Again, Bernd was the only nmned insured. CP 388. 

The Merritnans were not nmned as additional insureds. Id. The Moving 

and Coverage fonn operated as a liability 

15 



1. - Liability as a 

those SUlns 
to as 

accidental loss or danlage to "shipper's" goods . 
. . described in the "shipping docunlent", bills of 
lading or "advice of coverage" and while in your 
custody and control the ordinary course of 
transit, or while being lnoved within or between 
the "shipper's" location(s). 

2. Coverage B - Liability as a Warehouse 
Operator 

We will pay those SUlns that you beconle legally 
obligated to pay as dantages because of 
accidental loss of or dmnage to "custolner's" 
goods that you have accepted . . . for storage, 
repositioning, packing, crating, or silnilar service 

CP 374. (elnphasis added). 

The structure of the various policy fonns indicates that Bernd 

intended to insure itself against distinct business risks. The Property Policy 

ensured that, in the event of a covered loss, Bernd would be able to rebuild 

its business. As Bernd noted through its CR 30(b)(6) designee, this 

occurred - Bernd was paid for its building and business personal property 

and was able to rebuild its business. CP 1858. The Liability Policy ensured 

that, in the event Bernd becmne legally obligated to pay one of its custonlers 

due to loss or dmnage to their goods, Bernd would be insured for that clailn. 

16 



2. creates 

from claims based on loss or datnage to custolner 

and also covered the custon1er "-'-'-.A. ' .... '.n .... as a first 

claimant under Policy. an interpretation does not 

cOlnport with structure and logic of the insurance policy for two reasons: 

1) in the event of a loss involving both Bernd's and custolner property, the 

insurance proceeds would be insufficient to allow Bernd to rebuild its 

business and 2) the policy would elevate Ben1d's custolners to the satne 

status as Bernd, creating ilnpossible and conflicting duties of good faith in 

the event of a loss. 

First, if An1erican Guarantee had adopted the Merrilnan's 

interpretation when it first received the claiIn, the loss involving both 

Ben1d's property and custolner property would have resulted in Bernd's 

inability to rebuild its warehouse or re-purchase equiplnent, because direct 

clailns by the storage customers would reduce the insurance proceeds 

available to Bernd. The facts in the case below show the absurdity of such 

a result. The actual cash value of the damaged property stored by Bernd's 

customers at the warehouse was eventually agreed to $1,414,854.25. See 

Appendix " all of the customers were and able to make a 

clain1 directly to Guarantee for loss, insurance proceeds 

17 



available to a rata allocation would less than half 

of the property - an mnount A..LUJ' ........ ' .... V ... ...,.!..I.b to or 

business and property. would defeat 

building and business personal property coverage. Such an interpretation 

cannot prevail because it does not cOlnport with the structure and purpose 

of the policy. 

Second, if the MelTilnans and other custon1ers were first party 

insureds under Ben1d's Property Policy, Alnerican Guarantee would have 

owed conflicting duties to its nmned insured Bernd and the other alleged 

first party clain1ants to the Property Policy. Ben1d purchased an insurance 

policy covering its building and business personal property, and soon after 

the fire sublnitted a clailn for the damages. interpretation finding that 

the Merrilnans and other custolners were also first party claimants would 

have required Alnerican Guarantee to delay payment to its nmned insured, 

Bernd, while investigating the clailns of third parties. MelTilnans' 

interpretation would essentially require Alnerican Guarantee to act in bad 

faith to its own insured (Bernd) by delaying paYlnent, and the eventual 

paYlnent to the nmned insured would be a fraction of the lilnits - an alnount 

insufficient to cover the named insured's losses. 

18 



3. 

a. 

In the Property Policy, Ben1d had coverage for business 

personal property, which included "personal property of others in your care, 

custody and control." CP 198. The language and structure of the policy 

requires an interpretation that custOlner property was not covered in such a 

fashion as to Inake the Merriinans first party claiinants. Instead, it covered 

only Bernd's liability to his custolner's for lost property, and did not cover 

custon1ers directly. The "Loss PaYlnent" portion of the Building and 

Personal Property Coverage Fonn states: 

e. We 111ay adjust losses with the owners of lost 
or dmnaged property if other than you. pay 

owners, will satisfy 
""'".." . ., ........ against us for the owner's property . .. 

f. We Inay elect to defend you against suits 
arising froin clailns of owners of property. We 
will do this at our expense. 

CP (einphasis added). 

Both of the above provisions indicate that, if owner of property 

covered under Property Policy was SOlneone other than Bernd, 

",..-,.,-..-.1-c,,a, could choose to rtC>T.O-nrt 
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clailns by custolners against 

custolners directly. 

owners 

Silnilarly, Alnerican Guarantee's option to defend 

it was to satisfy 

to 

does not 

con1port with an interpretation providing the Menhnans with first party 

rights under the policy. the Menilnans were indeed first party clain1ants, 

Alnerican Guarantee's option to defend Bernd would be superfluous, as the 

Menimans would have been entitled to Inake their own first party clailn 

against the policy. 

In this case, Alnerican Guarantee chose to defend its insured for the 

loss of the Menimans' property - yet the Menilnans' interpretation would 

hold that American Guarantee's election of that option is in bad faith to 

another first party clailnant. The only workable interpretation is that 

Property Policy covered Bernd's interest in its building and business 

personal property, which Inight include property of others. Pursuant to the 

Property Policy, Bernd could make a claim for his covered property, which 

happened in this case. If the claim Inade by Bernd was for property not 

owned by Bernd, An1erican Guarantee had the option to pay the owner 

directly or defend Bernd in a suit by the owner, either of which would fulfill 

its contractual obligation to protect Bernd from third party clailns. 

provision does not show that Bernd and An1erican Guarantee agreed to 



salne status case 

not create 

status for 

b. 

Merrilnans clailn that Benld's arts coverage created 

Merrilnans' first party status Inust fail because the fine arts coverage, like 

the "personal property of others" coverage, operated as liability coverage 

for Bernd. The sanle "Loss PaYlnent" provision referenced above also 

applies to any fine arts owned by persons other than Benld. Therefore, 

coverage was only for Benld's liability and did not cover custolners 

directly. Further, Benld was required to "report such [fine arts] within 30 

days frOln the date acquired and pay additional ""' ... £:,"""'1',."" that is " 

197. The Merrilnans presented no evidence to the trial court that any fine 

arts were reported to Alnerican Guarantee or that additional prelnium was 

paid. Silnilarly, Bernd's valuable papers and records coverage, to the extent 

that it applied to MerriInans' property, covered Bernd's liability for such 

property because it was not owned by Bernd. 



c. 

Liability 

additional coverages, and lin1ited additional coverages. Inventory Cost was 

an additional but was available only to so could not be the 

basis for MelTiInans' paliy status. pay your cost of appraisal, 

adjustlnent, or inventory ... necessary in cOIll1ection with any clailn of 

$5,000 or Inore which is covered under this Coverage Fonn." CP 375. In 

the Liability Policy, "you" and "your" are defined as Bernd, and "we" is 

defined as Alnerican Guarantee. 374. The "Coverage Fonn" referenced 

is the Moving and Storage Coverage Fonn, so a clailn "under 

Coverage Fonn" would be a liability clailn steInIning froln Bernd's 

activities as a Inover or storer of custOlner property. coverage IS 

available only to Bernd by its tenns, and cannot be the basis for first party 

rights in any other paliy. 

Other coverages under the Liability Policy are "Lilnited Additional 

Coverages" including valuable papers and fine arts. CP 379-380. However, 

the Lilnited Additional Coverages are subject to the Salne limits of liability 

as the other liability coverages under the Moving and Storage Coverage 

Fonn. 379 ("The lilnit ... is included in, and not in addition to, the 

of Liability shown the Declarations. lhni ts are for 



as a 390. 

Thus, the "'-'.LA-JL.L., ..... " ... first 

because they are A.L.A.'-' ... '-'- ..... ..., ....... 

In sUlnlnary, Merrilnans were not "first party clain1ants" under 

insurance policy. Guarantee's obligations (and by 'V/"'"V.LL'cH'-1.LL. 

York's) ran to Bernd, its custolner. 

party ... JL ..... " ... ".L ..... AJ."-""~ 

against and American 
dismissed as a matter of law. 

causes 
should 

The ability of strangers to sue on the insurance contract is not an 

issue of first in1pression in Washington. Just because a person stands to 

possibly benefit froln someone else's coverage does not lnean they are first 

party clailnants. See Postlewait Constr. v. Great American Ins., 106 Wn.2d 

96, 101 (1986). The fact that the Merrilnans may have incidentally 

benefited froln sonle tenns in the policy is silnply not enough to allow theln 

to lnake a clailn directly under the policy of insurance. While Bernd lnay 

have known that the Merrimans existed, there is no evidence that Alnerican 

Guarantee had any clue that Merrilnan was intended to benefit fron1 the 

contract of insurance. MerriInan is not left without a relnedy. It is silnply 

not a remedy against Alnerican Guarantee: 

In sum, there has been no showing this case that 
the insurer intended to aSSUlne a direct obligation to 



the lessor. to directly 
collect proceeds it clahns are owing under an 
'-.J. .. u' ......... ''''~.LI. ... ,'-' policy on which it was not naIned as an 

or Although 
lessor has a this is not it. Obviously, the 
lessor can sue the lessee, then if judgInent is obtained 
against the lessee, the lessee's insurer can, 

Postlewait, 106 Wn.2d at 101 (elnphasis added). 

The SaIne should have been true at the trial court in this case. The 

Merrilnans were neither a naIned insured nor a loss payee under the policy 

of insurance. The fact that their property Inay have been incidentally 

benefited under the policy of insurance of Bernd should not have given the 

Merrhnans a direct cause of action. 

Having no direct cause of action against the insurer, the Merrhnans 

should not have been able to avail thelnselves of clailns against York for 

alleged violations of the insurance regulations, ConSUlner Protection Act 

and bad faith clailns, as there is no duty owed by insurers (or their adjusters) 

to third paIiy clahnants in Washington. Insurers do not owe a duty of good 

faith to third paliy clain1ants. Tank, 105 Wash.2d at 391-394. To assert 

insurance statute or regulation violations a plaintiff Inust be an insured of 

the insurance COlnpany. Id. at 393-4. Washington's unfair clain1 sett1elnent 

practices regulations, set forth in WAC 284-30-300 through -600, do not 

create a cause action against insurers (or adjusters) party 



party clailnants the right to V.LLL'-JJ. ... 'V or indicates an the 

Insurance COlnlnissioner to create such right. Id. enforcelnent of 

these rules on behalf of third parties should be the province of the Insurance 

COlnn1issioner, not individual third party claiInants. party claitnants 

are not intended beneficiaries of liability policies and are owed no direct 

contractual obligation by insurers. Id. 394-395. Because the Merrilnans 

were not an insured of Alnerican Guarantee, they cannot rely on the 

insurance regulations as a basis for relief. 

Tank itself discussed two cases involving third party suits against 

auto liability insurers for alleged bad faith violations of the In one, 

the claimant was injured a traffic-oriented altercation and obtained a 

judgtnent against the insured, which the insurer refused to pay. In the other, 

the clailnant sustained injuries in an accident with an insured, but the insurer 

questioned the extent and cause of the injuries, and refused to advance 

Inedical expenses. The Tank court carefully weighed and considered 

alten1ative holdings but held that nothing in the language of WAC 284-30-

300 et seq. specifically gives third party claitnants the right to enforce this 

regulation: 

In ruling that a third party claitnant has no right of 
action against an insurance cOlnpany for breach of 
duty of good faith, we are not umnindful that a 



handful of 
of action .... 

Tank,105 at 

such a cause 
do not, however, choose to follow 

outlined above, the MerriInans should have had no direct cause 

of action against the insurer. Merrilnans were not insureds. 

Merrilnans were not loss payees. The MerriInans were, instead, third party 

claiInants. As such, the MerriInans had no direct cause of action against the 

insurer and could not n1aintain any clailn for violation of the insurance 

regulations, bad faith or the ConSUlner Protection Act. By extension, the 

Merrilnans had no cause of action against York, An1erican Guarantee's 

independent adjuster. If this court so rules, all of the trial court rulings on 

appeal can be affinned on that alternative basis. 

The trial court properly dismissed the clailns against York on the 

basis that York owed no duty to the Merrilnans or Bernd's other customers. 

This question of legal duty was resolvable on SUlmnary judgInent, as York's 

status is a question of law, and was based on undisputed facts. As is further 

explained below, Washington's "independent duty" rule does not directly 

apply to this situation, as it is undisputed that there is no contract between 



and the custonlers upon 

lack of a duty fronl York to the MerriInans. 

1. no 

Before the fire, the contracts and relationships between the parties 

were relatively siInple. As explained above, Bernd had a contract with its 

insurance cOlnpany, Alnerican Guarantee. exchange for paynlent of the 

prelniuln, Alnerican Guarantee provided coverage under the policy. CP 179. 

Bernd also had an unrelated contractual relationship with the MerriInans. 

In exchange for paYlnent of storage fees paid by the MerriInans, Bernd 

prolnised to store their household goods. 

However, the contractual relationships becaIne slightly Inore 

cOlnplicated after the trial court held that the Merrimans were intended third 

party beneficiaries of the American Guarantee/Bernd contract. See 617. 

Analytically, this status must have attached pre-lire, upon contract 

fonnation. See Del Const. Co., Inc. v. Global Northwest, Ltd., Inc., 

105 Wn.2d 878, 886 (1986) ("Creation of a third-party beneficiary contract 

requires that the parties intend that the promisor assume a direct obligation 

to at the time they enter into the contract. 



Merrirnans Bernd American Guarantee 

Storage of goods Coverage 

First Party Coverage 

CP 2922. 

However, no one could know this relationship "pre-fire" because the 

trial court had yet to detennine it. After the fire, American Guarantee 

assigned York the task of adjusting Benld's c1ailn, which assigmnent was 

governed by the existing TP A Agreelnent between York and American 

Guarantee. York then Inade a linlited assigmnent of certain c1aiIns related 

tasks to Partners. Therefore, after the fire, the relationships were as shown 

in Figure 2, below: 



Merrimans Bernd 

storage of goods Coverage 

Assignment 

First Party Coverage 

CP 2922. 

At the trial court, the Merritnans argued that the purported third 

party beneficiary relationship that pre-existed the fire carried with it the 

responsibilities and duties, including those found in Washington 

Adlninistrative Code sections governing insurers. Based on an allegation 

that Alnerican Guarantee did not treat theln as "first party clailnants" as 

defined in WAC 284-30-320, the Merrimans sued Alnerican Guarantee for 

theories based on breach of the insurance contract and related extra

contractual theories. Those legal theories were not available against York, 

as York was neither an insurer nor a party to the insurance contract. 

The Merritnans agreed that York never had a direct relationship with 

them. Brief of Appellants, 6; 2653. Therefore, the Merrhnans' sole 

alleged basis for York's liability is that York, by its failure to properly 

instruct <:> .... ·n"""·'" failed to disclose relevant coverages to the Merritnans. 



not a obligation a to so, cannot be 

that conduct lack 

not owe to 

All of the Merrin1ans claims against York depend on an alleged duty 

by to the '-"...,u''-'.L ... ''''-' of such a their claiIns 

were properly dislnissed by the trial court. "[A] duty care is defined as 

an obligation, to which the law will give recognition and effect, to conform 

to a particular standard of conduct toward another." Affiliated FM Ins. Co. 

v. LTK Consulting Services, Inc. 170 Wn.2d 442, 449 (2010). York does 

not dispute that it had certain contractual duties to Alnerican Guarantee by 

way of the TP A Agreement between the cOlnpanies. No facts were 

presented, however, which would extend that contractual duty to the 

Iv1erriInans. Further, neither Washington's insurance statutes nor COlnlnon 

law theories support the existence of a duty. Because no duty was owed at 

all, the trial court properly dislnissed the clailns against York. 

a. In Washington, independent insurance adjusters, like 
York, do not owe duties to purported third party 
beneficiaries to insurance policies, like the MerriInans. 

As an insurance adjuster working solely on behalf of Alnerican 

Guarantee, York owed no duty of care to Bernd's storage custolners. 

Restatement of Law - Agency, announces the general rule: 
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a duty to principal 
is not an independent basis for the agent's tort 
liability to a party. An to tort 
liabili ty to a third 
conduct only when agent's conduct .Yrt:l">f""lDC' 

a duty that the agent owes to the third party. 

Of Agency § (2006). 

Though the existence a contractual relationship is not an absolute 

bar to recovery in tOli, the basis for recovery Inust cOlne frOln a duty that 

arises separately from a contract. If the Merrimans were actually third party 

beneficiaries to the insurance policy, they n1ay have been entitled to contract 

relnedies against American Guarantee for their insurance-based losses. 

However, as it relates to York, the question is whether the Merrilnans have 

cognizable claims in tort that arise independently of contract claims against 

Alnerican Guarantee. They do not, and the trial court properly dislnissed 

those clailns. 

In 2010, in two decisions, the Washington Supreme Court clarified 

the boundary line between contract and tort relnedies. 

An injury is ren1ediable in tort if it traces back to 
the breach of a tort duty arising independently of 
the terms of the contract. The court detennines 
whether there is an independent tort duty of care, 
and the existence of a duty is a question of law 
and depends on mixed considerations of logic, 
common sense, policy, and precedent. ... When 
no independent tort duty exists, tort does not 
provide a remedy. 
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Eastwood v. Foundation, , 170 380, 389 0) 

and quotations 

Affiliated decided on the Saine as Eastwood, court 

evaluated the duty of an engineering firm, to the City of Seattle's 

nlonorail concessionaire, Affiliated 170 at and 

were not in contractual privity, but based on an allegedly negligently 

designed ground systeln, L TK caused econolnic daInage to SMS' s business 

operations. Id. at 446-47. LTK's liability turned on whether or not it owed 

a duty of care to SMS. According to the court: 

[T]he duty question breaks down into three 
inquiries: Does an obligation exist? What is the 
Ineasure of care required? To wholn and with 
respect to what risks is the obligation owed? ... 
To decide if the law ilnposes a duty of care, and 
to detennine the duty's Ineasure and scope, we 
weigh "considerations of 'logic, COlnlnon sense, 
justice, policy, and precedent.' (Hereinafter, we 
will call these considerations "the duty 
considerations.") "The concept of duty is a 
reflection of all those considerations of public 
policy which lead the law to conclude that a 
'plaintiffs interests are entitled to legal 
protection against the defendant's conduct." 
U sing our judgment, we balance the interests at 
stake. 

Id. at 449-450 (internal citations and quotations olnitted). 

In concluding that the engineering finn did have an independent 

to SMS, court in extended analysis of the 



" was 

ordering through contract protecting people 

froin physical danlage or hann. court noted that, "[i]n context of 

cOlnplex Inultiparty transactions, at least, the for private ordering 

suggests that an does not operate under extracontractual tort 

obligations." Id. However, the court ultimately held that engineers owed a 

duty outside of their contracts when "[t]he interest in safety is significant." 

Tunling to the scope of the duty, the couli fraIned the question as 

"whether an engineer's duty of care extends to safety risks of physical 

daInage to the property on which the engineer works." Id. at 456. In 

answering that it does, the Court's entire focus was on the potential for 

physical hann resulting froln an engineer's actions: 

As we have already observed, the hann in this 
case exeInplifies the safety-insurance concenlS 
that are the foundation of tort law. broke 
out suddenly on the Seattle Monorail's blue train, 
endangering people and causing extensive 
physical damage to property. Given the safety 
interest that justifies iinposing a duty of care on 
engineers, LTK was obligated to act as a 
reasonably prudent engineer would with respect 
to safety risks of physical dal1'zage. 

Id. (einphasis added). 

York's role was different. York was an insurance adjuster, working 

on of its insurance cOlnpany client, was engaged an 



r'\r~~'-''-''·n I in this case to c"",., .... "'.....-

duty of York to protect .... '-" ...... J..U.H.".J.JL0 fron1 physical hann. Merrhnans 

never alleged any hann to their propeliy that was caused by York. 

they sought recovery for Ainerican Guarantee's failure to provide coverage, 

a contract claim. York had no obligation to protect the Merrhnans frOln that 

type ofhann - they were already protected by their deelned status under the 

insurance policy. 

b. Considerations of logic, con1Inon sense, justice, policy, 
and precedent dictate that there is no independent duty 
of due care owed from an independent adjuster to a third 

The Merriinans have failed to provide a single controlling case 

which holds that a third paliy beneficiary to an insurance policy was owed 

a duty by an independent adjuster by an insurer. Such a duty would 

defy logic, cominon sense, justice, policy, and precedent. 

First, York's statutory role and its relationship with Ainerican 

Guarantee cannot be the source of a duty to the Merrhnans. York's role in 

this case is defined (and liInited) by statute and the TPA Agreement. 

Under RCW 48.17.010: 

(l) "Adjuster" Ineans any person who, for 
cOlnpensation as an independent contractor or as 
an einployee of an independent contractor, or for 
fee or cOlnmission, investigates or repolis to the 



adjuster's principal relative to 
under contracts, on behalf solely of 

the insurer or the insured. An QTT['~"o." 
adjusts losses 

tin1e incidental to the practice of his or 
profession or an adjuster of losses is not 
deelned to be an "adjuster" for the purpose of this 

of an or of 
a Inanaging general agent is not deen1ed to be an 
"adjuster" for the purpose of this ""_LL"'H-'~""-'-. \"IL"-vvllJl

when acting as a crop adjuster. 

(a) "Independent adjuster" n1eans an adjuster 
representing the interests of the insurer. 

(b) "Public Adjuster" n1eans an adjuster 
elnployed by and representing solely the 
financial interests of the insured nmned in the 
policy. 

Under this definition, York was and did act as an "Independent Adjuster". 

York was hired by Alnerican Guarantee and was not elnployed by the 

Merritnans. The statutory definition is ilnportant, if not dispositive, because 

it outlines 1) York's role in the clailns process, and 2) the relationship 

between an insurance COlnpany principal, an adjuster, and third parties. As 

an adjuster, York's role is priInarily investigative York "investigate[ d] or 

report [ ed] to [ American Guarantee] relative to claiIns arising under 

insurance contracts." York worked "on behalf solely of ... the insurer" and 

"represent [ s] the interests of the insurer." MerriInans have attempted 

to iInpose upon York a relationship between an independent adjuster and 

the claiInant that the statute forbids. 



IS 

transaction. 

0, cannot 

An adjuster shall have authority under an adjuster's 
license only to investigate or report to the adjuster's 
principal upon claims as limited under 
48.17.010(1) on behalf only of insurers if 
licensed as an independent adjuster, or on behalf only 
of insureds if licenses as a public adjuster. An 

independent and a public adjuster shall not 
represent both the insurer and the insured in the 
same transaction. 

RCW 48.17.410 (elnphasis added). 

san1e 

York's only statutory role was to "investigate or report to the 

adjuster's principal upon clailns . . . on behalf the insurer[] if 

licensed as an independent adjuster." (elnphasis added). In fact, the statute 

specifically precludes an adjuster froln representing both the insurer and the 

insured in the san1e transaction. The statute forbids the exact conduct that 

the Merrimans allege York should have engaged in in this case. 

As a representative only of the insurer, a new duty running to the 

Merrilnans would have created an unresolvable conflict. It would also have 

created a duty in violation of Washington statute. Under the Merrilnans' 

theory, an independent adjuster would be in constant danger of breaching a 

duty care to a clailnant if it sided with its '",('",-..,-.¥\r'L'h company client 



a 

to a third party 

conflicting 

Policy VVJ.L.CH'UV..l 

it would create a risk 

See Trask v. Butler, 1 

finding a duty 

n.""r.rnH~O of a 

1 (1994); see 

also Dewar v. Snzith, 185 Wn.App 544, 558-59 (201 (applying Trask 

analysis to professionals other than atton1eys). is nothing within 

Washington statutory law that creates a duty of York to third party 

beneficiaries of an insurance policy. 

Instead, York's contractual duties to the insurer are defined within 

the TP A Agreelnent. That agreelnent does not create any duties to anyone 

other than Alnerican Guarantee any duties owed to third parties would 

necessarily conflict with York's statutory role as a representative only of 

Alnerican Guarantee. Furthennore, the TP A agreelnent specifically excepts 

certain behaviors fron1 York's "Clailn Adn1inistration Services": "Nothing 

in this agreelnent is intended to require [York] to engage in the practice of 

law or aSSUlne the obligations of an " 119. 

Under the TP A Agreelnent, "[ Alnerican Guarantee] has the ultin1ate 

and cOlnplete authority for all Clailns related decisions and directives ... " 

York prOlnised to keep all clailns infonnation confidential. CP 125. There 

is no Inention in the TP A agreelnent of the Merrilnans or silnilarly situated 

persons. There is no non-frivolous argulnent that that parties to the TP A 

"-J-,L"""'L.U.VA."''' had the Merrimans in Inind as third party beneficiaries of York' s 



statutes 

,""",J..,",,",,J.'<1..',-""1.." define contractual to 

Guarantee. was no duty owed to Merrin1an. Accordingly, SUInn1ary 

judgment was appropriate, and the trial court decision should affin11ed. 

c. 

Without a duty arising froin statute, the only ren1aining possible 

duty would arise frOln a general duty of care. The Inajority rule throughout 

the United States is that insurance adjusters owe no independent duty of 

care to claitnants such as the Merritnans. See, e.g. Charleston Dry Cleaners 

& Laundry, Inc. v. Zurich Am. Ins. Co., S.C. 614, 619, 586 586, 

588-89 (2003) ("We decline to recognize a general duty of due care froin 

an independent insurance adjuster or insurance adjusting COlnpany to the 

insured, and thereby align South Carolina with the Inajority rule on this 

issue."). There has been no indication that the Washington Supreme Court 

would diverge froin the Inajority rule the only appellate decision 

discussing the issue expressly held that adjusters are not liable in negligence 

or for Consumer Protection Act claiins in the absence of a contractual 

relationship. International Ultimate v. St. Paul Fire & Marine Ins. Co., 

Wn.App 736, 758 (2004). 



a IS no 

to 

party V.l.UJl.l..I. ... U" . .I.'-", to the . ..,,.,,,, ... .-. ...... /'0'" 

had direct ..,-'-A"...,~ ... ...,U either in contract or arising directly out of the contract 

(breach of contract, Conduct bad faith, and 

per se Protection claitns) directl y against 

Guarantee. Under the Agreen1ent, York is directly liable to Ainerican 

Guarantee if it exposes Ainerican Guarantee to certain losses. CP 128-129. 

Under the insurance statutes and the TP A Agreen1ent, An1erican Guarantee 

is ultin1ately responsible for all coverage detenninations and the handling 

of claiIns. CP 1 The existing contractual and regulatory relationships 

were sufficient to address all of the MelTin1ans han11 without creating a new 

duty. 

In addition, Washington's "duty considerations" do not support the 

creation of a new "adjuster liability" law in Washington. The creation a 

new "adjuster liability law" is contrary to the statutory fratnework 

established for insurance adjusters, RCW 48.17 et seq. The MelTitnans are 

protected whether or not York is liable, and adjusters are appropriately 

incentivized to act properly by indeinnity provisions in their agreements 

with insurers. FrOin a policy and precedent perspective, the Washington 

legislature has already defined the adjuster's role without creating a 



no court creates a 

not should not create 

states conclude not owe 

to insureds. Meineke v. GAB Bus. Servs., Inc. is an Arizona 

case announcIng that Arizona confonns to the Inajority rule, that 

independent adjusters owe no independent duties to policy claimants: 

We conclude that the relationship between 
adjuster and insured is sufficiently attenuated by 
the insurer's control over the adjuster to be an 
iInportant factor that Inilitates against ilnposing a 
further duty on the adjuster to the insured. 

More iInportant . . . ilnposing a duty on the 
adjuster in these circulnstances would work a 
fundalnental change in the law. The law of 
agency requires a duty of absolute loyalty of the 
adjuster to its eInployer, the insurer. See 
Restatelnent (Second) of Agency 
("Restatelnent") § 387 (1958). independent 
adjuster's obligation is measured by the contract 
between the adjuster and the insurer. The adjuster 
that contracts to perfonn a $200 investigation is 
not obligated to expend the Salne effort that Inight 
be reasonable for a fee of $2000, nor is it 
obligated to continue when the insurer advises it 
to stop. 
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tenns of the policy and 
good faith and 

see no reason to apply a different 
insurer's agent, the adjuster, Inishandles a 

clain1. that circulnstance, the adjuster's actions 
are to the § 
140. If the adjuster mishandles the claiIn, 
insurer has sanle liability to insured as 
an en1ployee of the insurer had mishandled the 
clain1. 

The trial court cOlTectly concluded that 
defendants owed no legal duty to appellants. 
Therefore, we affirm the court's SUlnlnary 
judgtnent in favor of defendants on appellants' 
negligence claiIn. 

Meinekev. GAB Bus. Servs., Inc., 195 564,567-68,991 267,270-

71 (Ct. App. 1999)( citations Olnitted)( elnphasis added). Based on silnilar 

considerations to Washington's "duty considerations" the Suprelne Court 

of Oklaholna siInilarly held in Trinity Baptist Church v. Brotherhood Mut. 

Ins. Services, 341 P.3d 75 (Okla. 2014) that independent adjusters owe 

no duty of care to insureds. 

The (vast) majority rule in Alnerica is that there is no independent 

duty of due care owed by independent insurance adjusters to clailnants to 

an insurance policy. See Sanchez v. Linsey Morden Claims Services, Inc., 

Cal.App.4th 249 (1990); Dear v. Scottsdale Ins. Co., 947 S.W.2d 908, 

917 (Tex. App. 1997) disapproved of on unrelated issue by Apex Towing 



Co. v. Tolin, 118 

an independent adjusting 

relationship with, and 

2001) 

hired """~'''A~UA 

that 

by Scottsdale, no 

to, Absent such a 

relationship and concolnitant duty, H & could not liable to for 

iInproper investigation and settlement advice, regardless of 

phrased his allegations as negligence, bad faith, breach of contract, tortious 

interference, or DTPA claiIns."); I(ing v. Nat'l Sec. Fire & Cas. Co., 656 

So.2d 1338, 1339 (Fla. Dist. Ct. App. 1995) ("In Florida, an independent 

insurance adjuster owes a duty to the insurance cOInpany arising out of the 

contract between the insurance company and the independent adjuster, and 

does not owe a duty to the insured unless the insured is suing for an 

intentional tort ... "); Velastequi v. Exch. Ins. Co., 1 Misc.2d 896, 897, 

505 N.Y.S.2d 779 (N.Y. Civ. Ct. 1986) (holding that the adjuster's duty was 

owed to the insurer and based in contract, so insured could not sue adjuster 

for negligence investigating the claim); Troxell v. Am. States Ins. Co., 

596 N.E.2d 921, 925 (Ind. ct. App. 1992) (recognizing that adjuster's duty 

was owed to the insurer, and had no direct relationship with insureds, 

therefore owed no duty); Charleston Dry Cleaners & Laundry, Inc. v. 

Zurich Am. Ins. Co., S.C. 614, 619, 586 S.E.2d 586, 588-89 (2003) 

("We decline to """"''-, ,"-A.l.J.L<V a general duty of due care froln an independent 



adjuster or adjusting 

align South the Inajority rule on this 

The one controlling case in Washington is International Ultinzate, and it 

confonns to the Inajority rule: "we conclude that CP A is not a vehicle 

for insureds to sue adjusters in their individual capacity." International 

Ultimate, 122 Wash.App. at 779. The court resolved the issue based on the 

unique CPA clailn that arises out of the insurance contract: 

To be liable under the CPA, there n1ust be a contractual 
relationship between the parties. Here, the contractual 
relationship was between lUI and its insurance 
providers. dismiss the [insureds J clailn against [the 
adjuster J because the CPA does not contelnplated suits 
against elnployees of insurers. 

Id. at 758. 

International Ultimate controls the outcolne of this case. 

3. cases by 

The Merrin1ans rely prilnarily on Lease Crutcher Lewis, WA, LLC v. Nat'l 

Union Fire Ins. Co., No. C08-1862RSL, 2009 WL 3444762 (W.D. Wash. 

Oct. 2009) to support their position, a federal trial court decision that does 

not bind Washington courts. The court in Lease Crutcher engaged in flilnsy 

analysis with regard to the issue of duty, cOlnlnenting that "[ nJo distinct 

body of legal principles governs the liability of adjusters to insureds their 



acts or as above, 

law does contain a body V~LU~~.LI..LFo, the liability 

of anyone: liability can only lie upon a duty J.J.H.-''-'!J''-'J.J.'U''-'J..LI-

Guarantee's contractual duties to class. 

In addition to its flawed legal analysis, Lease Crutcher is also 

factually distinct. The adjuster in Lease Crutcher, AIG DOlnestic ClaiIns, 

LLC was a "sister cOlnpany" of the insurer, and ostensibly part of the Saine 

corporate group. The case involved an action by the naIned insured against 

its own insurance COlnpany, and the "bad" behavior was affinnative 

conduct. See Lease Crutcher Lewis, LLC v. National Union Fire Ins. Co. 

afPittsburg, PA, No. C08-1862RSL, 2010 WL 4272453 (W.D. Wash. Oct. 

2010). The plaintiff, Lease Crutcher, alleged that the insurance COlnpany 

(and its related-entity adjuster) actively sought to secure, for theinseives, 

contribution froin ajoint tortfeasor before n1aking the naIned insured whole. 

Id. at 3. The instant case instead involves a claim, not by the insured Bernd, 

but by a purported third party beneficiary to an insurance policy. The 

Merriinans' clailns were not based on affinnative Inalfeasance like in Lease 

Crutcher, but for failing to properly adjust a clailn, essentially negligence. 

Lease Crutcher is too factually distinct to offer this court any guidance 

regarding a general duty of an adjuster to properly adjust a claim. 
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Aldrich v. Blakely, 31 16 (l 

analysis of instant case. Aldrich, 

whether [an attorneys fee] award was a exercise of the court's 

inherent equitable powers." Id. at 16. availability of clailns against an 

adjuster was not an issue. Further, the facts of Aldrich show a situation that 

the trial court may have envisioned when it allowed non-insurance related 

clailns to continue against York following York's first SUlnn1ary judgtnent 

Inotion. The adjuster in Aldrich n1ade affinnative representations to the 

insured about the qualifications of a construction contractor, who was 

clearly unqualified and unable to properly con1plete the work. ld. The 

adjuster was directly involved in all of the negotiations between various 

contractors to resolve the insured's issues, and an affinnative action of the 

adjuster directly led to a lawsuit and lien filed against the insured. Id. at 19. 

Notably, the issue of duty was not discussed at all; apparently the 

either adlnitted the duty or chose not to appeal the trial court's 

detennination. Aldrich does not stand for the Merritnans' proposition that 

adjusters owe an independent duty of due care to third party beneficiaries 

of an insurance policy. 



cannot rest 

Throughout the court 

sought to Consulner lJ..-r,t"or·t"1 liability on 

claiIns handling. The MerriInans argue that a unique claiIn, available 

only against insurance cOlnpanies, can apply against an insurance adjuster 

with no relationship to the claiInant. See International UltiTnate, 1 

Wn.App at 756 (an insured Inay Inaintain a CPA action against its insurer 

for breach of insurer's duty of good faith); see also Industrial Indem. Co. of 

the Northwest, Inc. v. Kallevig, 114 Wn.2d 907,922 (first party insured may 

bring action for violation of CPA based on violations of WAC 284-30-330). 

No case law supports this extension of liability to an adjuster. 

That insurance-specific CP A claim is not available against 

independent adjusters. First, as already discussed herein, there can be no 

"unfair or deceptive act or practice" sufficient for a CPA clailn because 

York owed no duty to comply with the provisions. That is an 

obligation of the insurer to first party clailnants, not one an insurance 

adjuster owes to an insurance company's clients. More iInportantly, a 

action is unavailable against an adjuster for negligent clailns handling. 

Holding adjusters liable for siInple negligence "would be contrary to the 

purpose of the " Harrison v. Whitt, 40 Wn.App 175, 180 (1985). 
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unfair, 
practices to protect 
fair and honest conlpetition." 
The tenll "trade" as used by the CPA only 

aspects of professional servIces, not the 
substantive quality of provided. 

aspects include how the cost of 
services is detennined, billed, and collected and 
the way a professional obtains, retains, and 
dismisses clients. Claim~s directed at the 
competence of and strategies employed by a 
professional an10unt to allegations of negligence 
and are exempt from the Consumer Protection 
Act. 

Ramos v. Arnold, 141 Wn.App. 11,20 (2007) (disInissing CPA claiIn based 
on negligent appraisal) (eInphasis added). 

The Merrimans never alleged that York engaged in an unfair or 

deceptive act arising froln the "entrepreneurial or conlnlercial aspects" of 

its professional services. Instead, Merrilnans seek to hold York liable for 

its cOInpetence and strategies employed in its professional capacity. That is 

not a CPA claiIn, but a negligence claim. No Inatter if a duty exists, there 

is not a CPA clailn in Washington available for negligent adjusting of 

clailns. 

The Panag case cited by the MerriInans is inapposite. That case did 

not involve adjusting of clailns at all; it involved deceptive debt collection 

notices, an activity within of Protection 



Panag v. Farmers ojTlflashington, 166 49 (2009). 

Panag dealt with a debt collector that was to recover 

subrogation clain1s. Id. at - 36. In doing so, the collector issued 

notices based on insurance liability clailns that were designed to look like 

debt collection notices. Id. Panag court held that the insurance notices 

could potentially a substantial portion of the public because they 

"lnay induce people to relnand paylnent in the Inistaken belief they have a 

legal obligation to do so when in fact the notices represent nothing lnore 

than an adjudicated clailn for tort damages". Id. at 47-48. Adjuster liability 

was never an issue, and the question presented was not whether negligence 

in the adjusting of claims can trigger liability under the ConSUlner 

Protection Act. Panag is silnply inapplicable to this case. trial court 

properly dismissed the Merrilnan's Consumer Protection Act clailns. 

The trial court properly deceliified the class as to the clailns against 

York on the basis that York did not owe a COlnlnon duty to the Merrilnans 

and silnilarly situated storage custOlners. Trial court class certification 

decisions are reviewed for an abuse of discretion. Weston v. Emerald City 

Pizza LLC, 137 Wash.App. 164, 167 (2007). "A trial court abuses its 

discretion when its decision is 'lnanifestly unreasonable, or exercised on 



reasons. '" 

Indus., Inc., 1 

decertify clailns '-'-h,-".u .. .L'J'" was as was no class 

duty to the class Inelnbers to disclose as set forth above. The non-

insurance clailns were originally certified by trial court under 

which required the court to find that questions of law or fact comlnon to the 

Inembers of the class predominated over questions affecting only individual 

Inelnbers. CP 2298-2200. After the insurance-related clailns were 

dislnissed as to York on SUlnlnary judgrnent, no COlnn10n questions 

relnained. Without a COlnn10n duty, each class Inen1ber was left to 

individually establish facts that would tend to prove, on an individual basis, 

duty, causation, and dmnage each class Inelnber was essentially a class of 

one. Therefore, the trial court properly decertified the class as to the 

relnaining clailns against 

For the reasons set forth herein, York respectfully requests that the 

trial court decisions be affinned. 

II 

II 

49 



Jalnes S. Elliott, WSBANo. 28420 
Jay Carroll, WSBA No. 17424 
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P4 

The Honorable Douglas L. Federspiel ' 

7 SUPERIOR COURT OF W ASHlNGTON IN AND FOR YAKIMA COUNTY 

8 WILLIAM MERRIMAN an,d COLLEEN 
9 MERRIMAN, huSband and wife, each 011 their 

own and on behalf of all similarly situated 
10 individuals, ' 

11 

12 v. 

Plaintiffs, 

13 AMERICAN GUARANTEE & LIABILITY , 
INSURANCE COMPANY; YORK RISK 

14 SERVICES GROUP, INC,; PARTNERS " 
15 CLAIM SERVICE; BERND MOVING 

SYSTEMS~ INC., a Washington corporation; 
16 'nOUGLAS A. BERND and JANE DOE 

BERND; JOHN DOES 1-5, 
17 

Defendants. 

No. 13-2~0 1732-5 . 

~""V.i.\"LI.l.JJ."- GRANTiNG (1) 
APPROV AL OF SETTLEMENT; 

AND (2)_ 
~~~~,AND 
REPRESENTATNE PLAINTIFF 
AWARDS; AN;? (J) !?£f£/?VI;JC; 
II tJlrKil 1JP 11 r/'tJ!?,M,cy.r Fe'It~ 017;; 
CLERK'S ACTION REQUIRED' "/" 

18 

19 

20 

21 

TIDS MATfER came before the' Court upon the joint Motion for Approval afFinal 

Settlement and plaintiffs' Motion for Attorney Fe~s; Reimbursement of Expenses, and / 

22 Representative Plaintiff Award Payments. The Court has considered the motions, the records 

23 and fi1es~, e n; .. and the argument of co~sel and finds as follows: 
, MtJJ?1t1t 71/1.1 (AUf;! # ' 

24 . ' ,', e plaintil>\c1as(consists of "all persons, other than Bernd Moving Systems, 
. 1r/iE. .:t P{FPfi'gNJ:r ' 

25, Inc. and any member oft:qe Bernd family, who stored property that was damaged in the August 

26 

ORDER GRANTING (1) FINAL APPROVAL OF 
SE, NT; AND (2) ~ A+J!ORHBY FB-~ 
~, AND REPRESENTATIVE PLAINTIFF 
AWARDS-1 

KELLER ROBRBACK L. L.P. 
1201 Third Avenue, Suite 3200 

~~~~~H~~~~t'fJ~~)9~~g;i~~502 
FACSIMILE: (20&) a23·3~a4 

o 



1 
5,2012 at the Bernd warehouse in Yakima, Washington, and any homeowners' insurer that 

2 has paid proceeds to such persons. ') Order Granting Class Celtification, Doc. 363. 

3 

4 

5 

.6 

7 

8 

9 

Pursuant to the Court's Order Granting Preliminary Approval, Doc. 587, class 

counsel caused the notice to be posted and mailed or emailed to the class. The notice to the class 

waq,pracncable under the circumstances oftlle case and fully satisfied CR 23, the requi~ements 

of due process, and any other applicable law. x..; /;J t 
' f!fItL'I' . 03 flY 

I. SETTLEMENT APPROVAL f (. 0 ~ ~ I q 0 f 

3, The Court GRANTS approval of the proposed CI~t.ment t!etween the 

10 Plaintiffs and American Guarantee; attached h~l'eto as Exhibit A, as fait, ,reasonable, and 

11 

1.2 

13 

14 

15 

16 

17 

18 

19 

adequate. The terms and provisions of the settlement are the product of lengthy, arms~length 

negotiation. Approval of the s,ettlement will result in substantial savings of time, money, and 

effort to the Court and the Parties) and will further the interests of justice. 

4. The settlement i's given final approval as full and final resolution of all claims 

alle~ed .. ,~ the above~titled action, other than class members' claims against Yor~>., The Court has 

considered munerous factors, including the opinions of experienced counsel; the procedural 

history of the case, including the 'litigation status at the time of settlement; the risk; expense, 

complexity, and likely duration offul'ther litigation; the lack of written objections by class. 

20 'members; and the tenus of the settlement. The court hereby approves the tenns of the settlement 

21 

22 

23 

as fair, reasonable, adequate> and in the best interests offue parties. 

5. The absenqe of written objections to the proposed settlement raises a strong 

, presumption.that the te11'p.s of the settlement are favorable to the class. 
24 

6. The plan of allocation approved attached hereto as Exhibit is also approved as 

26 . fair; reasonable, and adequate. The total proceeds subject to the settlement consist of 

cpr 0"'$8] ORDER GRANTING (1) FINAL APPROVAL OF 
SEtTLEMENT; AND (2) ,)>\:W:fkR:g·.Ql.l AITORNB¥-i~ST 
~MENTt AND REPRESENTA TNE PLAINTIFF 

, AWARDS-2 I 

KELLER ROHRBACK L,L.P. 
1201 Th'lrd Avenue, Sullo 3200 

SOllttl0, Wllohlngton gSl 01·3052 

V!ALcEtI~?~::: S006~) 6522$3: .... 1a
Q
(J°"'O 

DIX 



2 

3 

, /;J /1'II1Lt/ -' .. 
$5',054,383.80. The net settlement funds to b~stributed among the class (after a.~~Bm. 

attorney costs, and representative plaintiff award
1

see §tI below) is $3;391~684.67. ,The net 
, .5U~r 1lJR~IJ" ffAlJv/r1..-

settlement funds shall be allocated to the class members by claSs counsel according to the 

4 percentages reflected in Exhibit 

5 7. The Court retains jurisdiction ove!' the administration and effectuation of the 

6 
settlement ,,' ' , . Ndfl ~!I!! Gf}~;(;t!Y/A./J11 ~~r::(:X~ 

C,,,/ut1} UN(J/tl! ~ 
8. This settlement does not include class members' claims against Yor~ It is (JtJ !7 IM'0' 

7 

8 
" d tl p' 1'· 'ff:' d a1 th . di' • 1 and d 'fi' f+L.AN D. !VI) f..- JJ 1Jf,~ A 9 recogruze mt alllti s mten to appe e pnor Srn1SSa ecertl catio~ 0 we clrums "'tif! 

against York. This Order represents the final order of the Courtifimely appeal by Plaintiffs of /fi,.t.M pJ?. 
~IIt,P~!£l I)P'1)fIi-; 

the York dismissal and decertification orders following entry of this Order Shalillot be lip!'£, 

10 

11 

12 conStrued as an appeal of or challenge to the settlement herein, which shall compromise and 

13 discharge all Class members' and subrogating insurers' claims against American Guarantee 
'1'\ 14 

and/or Bernd. A L~I5t::trf) I;; ll/£f~ CI1,).,I;"uP/Jr~ 
15 

16 

17 

18 

19 

20 

21 

22 

23 

5'1(;F) • 
II. ,ATTORNEY FEES AND REPRESENTA'fIVE PLAINTIFF AWARDS 

(~~5~~p), / 
9~ The Court ~ecognizes that 201b 30 percent is the usual common fu~h a 

~ , 

52,72.847 P.2d er Bowles v, Washington Dep't of Ret. SySq 121 W 

fee and financial burden carded 

lodestar comparison. 
24:-

25 

,26 

, 1 ~ ass counsel have proactively prosecuted this case for ars) diligently 

con~d a thorough investigation of alll'elev~t facts~ engaged in significant . covery, and. 

[PM Iff. n ~.] ORDER GRANTING (1) FINAL AFPROV AL OF 
. SETILE:MENT; AND (2) ~~T.q:~~T 
~MEN.T, AND RBPRESENTA TIVE PLAINTIFF 
AWARDS .. 3 

KELLER ROHRBACK L.L,P, 
1201 Third AVI'lO\lO, SUite a:wo 

Saalllo, Wa~hinll(on \lei 01·a052 
TtH.E?HONE:: (206) 623·1&00 
FACSIMILe.: (20S) 628-3384 

o 



ll .... " .... .LU,!5" before the Court. At 

2 for aitonley class members 

3 

4 

5 

6 

7 

8 

9 

I • 

/ 
plaintiffs have incurred ~ooo in costs to assist the 

class in pursing this settlement. Since pr .. ap @~ that number has only increased. 

11. The Court therefore awar 

from the common fund: 

Costs: 

10 12. furthermore, In recogr,rltion of the work, time, and expenses incurred on behalf 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

of the class and the value 9f the settlement, the named plaintiffs, Bill and C~l1een Merrim.an, ate 

entitled to receive from the common fund a representative plaintiff award in the amount of 

$10~000 each (for a total of $20,000). 

DONE IN OPEN COURT this day of November, 2015, 

en _.J _ .. 71]ORDER GRANTING (1) FINAL APPROVAL OF 
SETTLEMENT; AND (2) A~ GRAImRNEX-FBEg,..GGS.T 
RruM~MEN!r, AND REPRESENTATIVE PLAINTIFF 
AWARDS-4 

KELLER ROHR.BACK L.L.P. 
1201 ThIrd Manue, SuIte 3200 

Seattle .. Wll8h~ngtQn IHI101-3062 
TalEPHONE: (~06) 623·1900 
FAOSIMIl.!.i: (208) 623-3384 
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, ( 

..... 

'CR 2.A .Agreement 
Merriman v. American et aL 

. . ' 

. . Plaintiffs andAme:rlca:tt Guarantee agree to g~ 1heir ~e;. subject to approval by -a:u; 
CO'l.lI'4 as foUpws: ' 

1': 

2. 

Payment})y Amerl.can G~ein the Bn1l1 O.f$4,&50,OOo.OO (fow:m,tZUon, eight 
hundred andftfty thousand dollars), This amount inc~udes.'!he mo~,alteady on 
deposit with 1he coort. : ' . 

· 4merlcan~ 'Will not oppose class oounscil!s fee petition for 
'reimbutst:llllmtof~ c~, 'and re[Ji:6gentaUvo plaintiffa~ out of the . , 
Common fund se1:t1erru?nt a:tnoUDt so long 88 tlie amount does nOt exceed 35% of : 
tb.c gross :recovery. 

~) 

I . 

, . 3. The ~arti~ confx:mplato one class scttiem.ont subj eat m ap;Pto~ .. byihe Court. 
The settlesnCnt ~ i:oolu.de the camplete d1smisSal with. pteJud1~ of any and all 
cla1iaSa~ AniCdcari Gua:ninteebyclnss claD:rumisnnd th.eitinsUrors as well ' ". " , ..... 

. "ilS cOfuplere 'diSmissal Wf,tlrptoj'udiCe of ant arid. all~clru:tnll by class c1ahn.~ts Md :', 
; ,ihek insurers agaitist Bernd Moving S~. fuCf.~ and all mdl~ Bemd . 

deteridan:w.that were or could have boenjcined in anyactio.n. This disr.nissal 
mcl:ooesany appellate :dgb.ts ~:&rod in the coverage action ooatc!o 
inc~ but mutt limited to providing sep~ releasea and ~s by all 
in.cH:9idual ().~ that have filed suit against Bernd 811dnre rep~d by 
class oonnse1 inthose acti~ . . .. "'. 

f\. ' .' 

4. To.1Mextent acompiGte rele~ ofathre.'ilolC1pC1rcentage oftb.e ACV. ptoperty 
damage'~asdetetmined by Roger Rowson cannot be socured as.part; of 
ihe class·~~ .cfue to opt outs or ()~t AmerlcimChiamntee will have 

· t;hq ~pportun1ty m reView and assess the effector SUM opt oumand either . t' 
rencgCJt¥l.'te or vedd the settlC01ent 'Ple'~ld pen::cemawfl m.eans "that . 

, peroentage.a,gtOOd upon between plaintiffs and Amorlcan Gullrontee regard:i:ng 
c1a.qg participatioo in settlement ." . . 
,\. • I r " 

S. . AinutuW. rel~e of the ~es will. be di-afted to fonnalize aU 'final settlem.~ • 
~. 'Ihls agreement is cOntingent up6n:ccmpleting andex:ecutlng a full md 
final release and settlom.ent with mom specifio terms. Th.e releaSe shall include aU 
claims presenWd in all acti.ons,inoludfng but not llnrl.tcid to· all conitactual and' , 
axim. con.t::mc~ claims and all ol~ for ~~ f~ and costs. ~ 

'6. 1'he relt>aBo does not include any c~ ckss claimants ,have 'or may have agafust 
Yooc,l'Uak Sexvichs ChO'U,P; Inc. All aooli c1ruma against Yark"are specifiCally 
~ed m"the class clainmnts. 

. " 

7. ,'·.t\merlcan Gua:t:mItee will ptoVide, re:asonnble 8Sllistruloe to the class with regard to 
· ·having fuel ae¢etlli'Jotapproved in boi:h. the coverage, and underlying actions. 



" -

9. 

/.' 

Cless cl.ainllin.ts shall include any, suhrogeting"~~ in the approval and 
settlement process for the class action. Class claimants through thbir ~l shall. 
be responsible for resolving. nogotiafin.g, or otherwise bandling an.ysubrogming 

, :insutttS' 1i~ and clabn.s anasecurl:b.g tcl.eases of said claim.s and s1mJl tlnmlgh 
. their counsel hold hattnless and inc1.emurlfy Bernd and American Ouaranf,ee ~m 

cl1such liat:ls md ola.tms. The parties &ha1l jointlY asktlu; Court 10 mltborlze, as 
part of settlement ~~ and to fucilimto tho hold ham11ess of this pamgr8.p~ 
ibat olnss C01.ms<i:m.ay hold in trcltrt an amoun:tiequa1 to the totn1 :Pa.y.tnO!lt made by 
ao.r subrogating .insUrer on behalf of an individual ~t in. fue evmt of dispute 

. as to the amountpropedy payable to thatsubroga1ing inSuter. While class ' 
claimants through'thetc ~l wlllma1i::e beSt dffbrt.s to sec:urereleases from. tho 
subrogp,tfug ~ tho faUnre to ~ such. releases shall not beccms.trned to 
mean the oUtss clafuum;ts have b.roacl}.eda ~1iOl1 of settl~t so'lpng ~ olass 

, cWrilants throughthclr: ciounsel oi:herwlscresolvoibo su.'bnlga:tin.g'insu1'ets' clab!w 
and uphold 'their bold):umnloss obligati~ to ~~ and ~erlpan ~uaraatee. ' 

The:rurid~CurrenfiY .siredin t4e' court rogi~ shiill. be .~ei~ up~ the 
~s final app,rOYal of:thosettlernentand tho ~iira:tionofany appealpedod. to, 
the 1:ru$t:' account' OfKdlet Rcihrb~ LL.P. Relea.se of tho fundS ~posi:toi "With 
tho COW 's~lll1l:'l5esp~ oonditioned'llpOD: an order gnultmg1lna1~roval- .... 
of the settlement and tb.eexpiradon of any appeal pe.dodfilldprov1d1!lgtMt the' , 
c1.ahns offue class pIaimmns and S1.'lbrogntinginsurets a&amst Bem.d are ie100sed 
hi full, willi l?reju~ or have ,otherwise ~ compromised. aruitesolyo<L . 

" 
'10. ' ~a:yment of the ~g setti~ funds shall be co:othl,gent upon the ~s 

. :final a:ppio'\1al of the settle.rrunt and the cttqiimtion of any apj?OO.ll?frlo'd cmd sM11 
be:m.ade within abo week a:ftet the expintlion of sy' app~ :period. Interest shall 
accme 11ieteaftet on an.y unpaidsurusat the rate of 12% pet annum, compounded 
con:tin.uousiy. . 

11. : elMs oW:tmm~~ . counsel shrill be 1'eSpoosibIe fot the class llOt:ioo, although 
A,:rnerlcan ~ee shall Iissist as reasooable and necessary and shall haw an 
opportunlty to re:view.1:he elMs notice and providel~ent The·b1ass notice will 
cOntain a proposed distrlbution, method of the .sett1eInent funds and may $0 
conflrln uonce ihatas of nOV'( class clahrum.ts' claims against York have ~ 
dWinissed. ' . 

'12. Atnt11C8l1 Ouararitoowill cease paying·stomge f'.eos fbr1:he prop~thattwurlns 
. at ServPro and/or R.ainbow fram tho daie of the court's .final approval of the class 

sett1.eI.oolit From tbBt date'fmwm:d,'the class olaimantS shall be individually 
:responsible ibt·pirJdng up 'their i1:fJ1:nlJ,paying additiOl'U\l storage fees, and/or 
o~ olooningWith St.'.t'rPro :if desired. The elMs notiqe will provide notice to 
the class oJnima:ntg to make mangemOn.1Ewith SenrPro direotly to pick up their 
items within 14 days ofihe:6:nel o~ settkment approva,lhearlng. 

13~ . Armrlcan Guarantee will no longer be :c~le fut fees and ccists inou:rred. by 
Roge;r Howson or any experts on his 'be'hcl:fU1'l.der the Pto'p~ Inventory 
AgrOOmoot fi:om.ihe date of the court's:final approval of the class sett1e1.rletlt. TI:-e 

I I 



· , 

r' 

, 1 ' 

Property Inventory A.gr<~nt tertmiJoated as of the date of the 
approval ~ the class settie.tneltli. 

14. . NOthing in the~eot constitutes an ad.m.iBsian ofliablliiy by Bernd or 
Amerloan G'uartmtee, ' 

.' I 

" 

I ' 
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Estimated, 

Tota.1 
Pro Rata Subrogation Minimum 

Name ACV ~ "Allocation Claim- Recovery 
1 BaldwIn $ 19A42:43 1.37% $ 46,607.34 $ (19,114.27) $ 27,493.07 
2 Bourcier $ 194181i.74 13.77% $ 467,004.56 $ (lSO/069.01) $ 316t 935.55 
3 Brown $ 80,58~.O4 5.70% $ i93/1S5·AS $ (77/226.81) $ 115,958.62 
4 Burns $ 3,398..85 0.24% $ 81147.71 $ 8,147.71 
5 ' Burrows $ 10,757.79 0.76% $ 25,788.5,4 $ 25/788.54 

6 ,Campbell $ 21698.55 0.19% $ 6A68.96 $ 6A68.96 ' 
7 Clark $ 9,564.26 0.68% ,$ 22,927.42 '$ 22,927.42 
B Cole $ 21/596.59 1.53% $ 51,771.29 $ 51,771.29 

9 Cornelison $ 3/735.36 0.26% $ 8,954.39 $ 8,954.39 

10 Cross $ 160,797.88 11.36% $ 385,464.23 $ (165,756.92) $ 219,707.31 

11 Delorl€! $ 48,839:26 3.45% $ 117,.077.34 $ (54,603.93) $ 62,473.41 

12 Doherty $ 9,015.02 0.64% $' 21}610.78 $, 21,610.78 

13 Dreisbach $ 13,166.03 0.93% $ 31,561.57 $ (9,163.36) $ 22/398.21 

14 Eaton $ 27,826.38 1.97% $ 66J05.32 $ 66,705.32 

'15 Flower $ lOA9~.06 0.74% $ 25,151.54 $ (5,:t.50.00) $ 19,901.54 

16 Freitag $ 8,764.20 0.62% $ 21,009.52 $ 21,009.52 

17 Gibbons ,$ 31,613.87 2.23% $ 75,784.68 ' $ (31,613.87) $ 44,170.81 

18 Herring $ 24,148.96 1.71% $ 57/889.8~ $ 57,889.82 
19 Hubbard $ 7,687.32 0.54% $ 1BA28.02 $ (7,500.00) $ 10,928.02 

20 Johnson $ 118/710.95' 8.39% $ 284,573.56 $ (lBO/069.57) $ 104~03.99 
21 Kennedy $ 1O}254.31 0.72% $ 24,581.60 $ (8,274.80) $ 16,306.80 

22 ,Lelngang $ 5,000.00 0.35% $ 11,985.99 $ (4,OOO.OO) $, 71985.99 

23 Mercado $ , 9,754.89 0.69% $. 23,384.40 $ 23/384.40 

24 Merriman $ 316,125.14 22.34% $ 757,814.31 $ (15,000.00) $ , 742/814.31 

25 Monson $ 1/605.33 0.11% $ 3,848.29 . $ (605.33) $ 3J242.96 

26 Moore $ 2,620.60 0.19% $ 6,282.10 $ (2,620.60) $ 3,661.50 

27 NUZUm $ 4,951.61 0.35% $ 11,870.13 $ (41951.67) $ 6,918.46 

28 Osborne $ 401216.32 2.84% $ 96,406.45 $ {23,676.47) $ 72,729.98 

29 Patterson $' 92,311.66 6,52% $ 221/289.25 $ (92,311.66) $ 128,977.59 

30 Peters $ 29,.542.50 ' 2.09% $ . 70,819.20 $ (45ASO.OO) $ 25,369.20 

31 Sears $ 221357.54 1.58% $ ·53,595.43 $ (22J032.85) $ 31,562.58 

32 Slobodova $ 11,801.85 0.83% $ 2.8,291.36 $ (11,183.33) $ 17,108.03 

33 Syverson $ 8,995.56 0.64% $ ,21,564.13 $ (3,995.63), $ 17,568.50 

Wade $ 15,242.49 1.08% $ 36,539.25 " $ 36,539,25 34 
WhIte 

35 /Cavender $ 21,078.16 1.49% $ 50,S28.~1 $ 50,528.51 

-"~j 36 ' Yeverlno $ 9,723.57 0.69% $ ?3,309.31 $ 23,309.31 

37 Zavala $ 5/616.12 0.40% $ 13A62.95 , $ 13A62.95 

- .. ..... ........... ,Totals:-.- .~ ~ '.- - $·,:1A14,8,54.2.5--, .100% ... ,$ ............ jI.._... _.~ .... w •• m .~ ......... ,' ._ .. " I" \ ................... _ ...... " ••• 
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