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I. 

own 

acres real ",.-r,,,,,,,.rl"T L"J""'·U.L....,.~ east of Snoqualmie 

Washington ("the includes a portion of 

on east 

and consists separate, ~~LL~L",~,-, tax parcels. Property is situated 

within C'pr""lr'p area of the Snoqualmie Pass Utility District ("District"), a 

Washington state municipal corporation, which owns and operates a public 

water and sewer system serving portions of King and Kittitas Counties. CP at 

552-53. In 1989, the Board of Kittitas County Commissioners approved 

planned commercial LAnliBJ,;;;'" at 

predecessors paid the 

$492,781.37 assessments, penalties and 

sum of at least 

for the "special benefits" 

promised by the District (230.07 

sewer service), the 

of water service and 38.37 

refused to deliver. at 

of 

An 

(equivalent residential unit) is the functional equivalent of a utility con-

or for a at uses 

these terms interchangeably. at 788, 803, 806, 1068. 

terminus of the water main is approximately 4,500 feet from the 

sewer IS 

2,200 at n.6. land 

1 



IS 

easements or water 

a to 

sewer but it is . ....,.,.,,,"''''£', them to do so without 

required, 60'-wide access and utility easements. CP at 729-30, 1079. 

On May 16, 2005, then-presiding trial court the Honorable 

Michael Cooper, an order granting part plaintiffs' motion for 

1. Plaintiffs' approximately 76.8 acres of unimproved 
real property at this litigation is to 
230.07 residential units) of water service, at 
400 gallons per day as a special benefit under 
No.7, said benefit having already been paid for in full by 
plaintiffs and/or predecessors-in-interest; 

2. Plaintiffs' said property is also to receive 
38.37 ERU s (equivalent residential units) of sewer service as 
a special benefit under ULID No.4, said benefit having 
already been paid for in full by plaintiffs and/or their 

t;';W;;Ct;';SSlJIS-'lIl-'V'\i-''''''C>C1 i-' and 

3. Unresolved issues of fact and law remain for 1'"l,..-'1"h'::'-" 

the issue of whether defendant 

2 



at 

was 

to 

construction 
local improvement district. 

at (emphasis added). 

On September 29, 2005, the trial court entered an order sealing the 

embodied 

tional settlement .-:l(Tl"t:l>t:l>1"Y1t:l>lnT October 4,2005, a stipulation and order was 

the t:l>1""-r-A1"1ro to implement 

conditional settlement ,,",V_L«V_'--''', as reflected in the MOA, at 593-99. 

purpose MOA was to allow the a collaborative effort, to 

attempt to secure the access and utility easements necessary to extend the wa-

ter and sewer mains to at 1096-97. procurement 

1 Judge Cooper's order is the subject of the District's pending cross-appeal. When Judge 
Cooper entered his order, Louis Leclezio was also a plaintiff, along with Darlands, in the 
• .nr'l'->rnl1YHr action. Title to the entire was later quieted in favor of Darlands as 
against Leclezio in a cross-claim commenced which was resolved in favor of 
Darlands after the MOA was entered into. CP at 600-632, 674-81. 
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easements was a VVA"","''''''A 

at 

easements ne(~essat-y to 

exer-

option to resume the 

sought to compel the to use power of eminent domain to condemn 

the required easements. at 1063-64.2 

Accordingly, on January 15, after Cooper had 

Darlands filed a motion for 11Y'>'"YIr:l,,,,,r judgment, 0"""""A'lLA'<J<;;;;" an order 

to "''''T<::>",,01 00 its 

two 60'-wide access utility easements over land 

the termini of the District's water and sewer Inain lines and the boundaries 

each four contiguous tax parcels. at 71 13. 

purpose of the motion was to allow Property to make beneficial use of the 

2 It was during the course of trying to implement the MOA that Leclezio brought a cross
claim against Darlands, which was dismissed, with prejudice, along with Leclezio's claim 
of any right or interest in the Property. CP at 674-81. It was also during this time that 
Darlands filed their plat application with Kittitas County to the Property, which 
could not be given preliminary plat approval without obtaining the access and utility 
easements necessary to extend water and sewer service to the Property. CP at 729-30, 
774,779. 
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water sewer 

15, his 

""~~.'""~~'" .. u motion for following reasons: 

(1) With respect to the issue of road access to [Darlands'] 
property, because [the District] does not have the legal 
authority to exercise its powers of eminent domain to 
condemn property for the purpose of providing road access to 
[Darlands'] property, [Darlands] are not entitled to judgment 
against [the District] as a matter of law on that issue; 

(2) to issue of extending to 
[Darlands'] property, questions fact as to (a) which 
party should pay for the costs any eminent domain 
proceeding which be necessary to acquire the property 
rights to utility service to [Darlands'] property and (b) 
which party should pay for the costs of installation of the 
water and sewer mains to utility to 
[Darlands'] property. 

at 1105-1107. 

light of Judge Sparks' above and because Darlands do not 

have power of ""-LAJlU.H"';.I..I.~ domain to condemn easements 

the paid-for water and sewer on 

8, 2015, Darlands filed a motion partial '-'~.LJl.L.L-L.L".U. judgment seeking 

to recover to 

5 



rate. at 11 15, 

10. 

an 

It IS two for partial 

judgment, and motion of the 

motion, that are the subject of Darlands' appeal before this Court. 

1. court erred finding the did not have the 

statutory "",r.~'T"'''' of eminent domain to condemn two 60'-wide access and 

easements to the "special for it 

was paid specifically, 

the trial court In '-~'-'''''''LLLM that it does not have the legal authority to order 

property for access easements necessary to 

allow the Property to enjoy the paid-for "special benefits". 

court finding that '-4'Vu\'.H.H.hJ of fact as to 

3 Darlands cannot condemn a private way of necessity under chapter 8.24 RCW, because 
their Property is not "landlocked" since it has a single 20'-wide access easement. CP at 
758-59. See Brown v. McAnally, 97 Wn.2d 360, 370, 644 P.2d 1153 (1982). This ease
ment, is not sufficient to allow the to make beneficial use of the paid
for 230.07 water hook-ups and 38.37 sewer hook-ups. 
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costs 

easements 1"00.1'-"'0""",,'"'<7 

wa-

ter T""~'YY'lllnl to 

3. court in finding Darlands are not 

entitled to reimbursement of all funds paid to the for water and sewer 

service, plus interest, even though the Property cannot "special 

benefits" which have been paid for in ful1. 4 

1. the District have statutory authority, under 

57.08.005(1), to O·VC),.,."'1£''''' its D""','r\(:loY"\T ~'-""''''''_H.'''' to condemn the access 

utility easements necessary to allow use 

of the water and sewer for Property was assessed and paid 

for full? 1) 

trial court err in denying Darlands' motion for partial 

u.U-f;;, ... .u'''"'J.J.L seeking to compel at 

4 Although a resolution in favor of Darlands on the first two assignments of error might 
render moot the third assignment of error, Darlands ask this Court to address all three 
assignments of error in the event either party petitions for Supreme Court review. A reso
lution of all three assignments of error could also assist the parties in deciding whether to 
settle their long-standing dispute, rather than seek Supreme Court review. 
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access easelnents ne(:;essm'v to 

3. 

summary judgment 

water sewer to com-

pnslng with sufficient capacity to at 400 gallons 

per day (gpd) of water 

ror No.2) 

each paid-for water hoo~-up? (Assignment 

4. Did the trial court err in denying Darlands' motion for partial 

summary judgment seeking a refund of all ~-'A'-'A.L""'U paid to the District for wa-

ter sevver contracts with 

with light of the trial court's summary judgment order ruling 

that it did not have the authority to compel the District to condemn ease-

ments necessary to allow the to make V""-''-'.L.I.'-'.<O'''-.1. use of the paid-for 

water and sewer (Assignment of No, 3) 

5. Did the trial court err in granting the District's cross-motion 

for summary judgment, L.LLi",".L.LL!", the was not V.L.LF;;"U,,, ... ,,,-,, to refund to 

Darlands all J..I..L'-'.L ... "",,,, paid to the 

liverable water and sewer service? .LUULf'-,.L.HLl''''.LL'' of Error 3) 

8 



at 109. A"LLU''''''"'"'".L"," was the owner 

4 and 7 were formed 1982 and 1987, respectively. at 

On or about June 1, 1989, Von Holnstein sold the Property to Miller Shingle 

Company, a joint venture investment group that included Leclezio. CP at 

110-14. On or about June 1 2003, Miller Shingle Company sold the 

at 11 

On or about 19, 1982, pursuant to Resolution the Dis-

4 for sewer 

at 

17, the 7 

,","LLJ,V,"","u within the District. 

1987, pursuant to Resolution 

the purpose of constructing domestic water system improvements as 

part ofa pass-wide water system. CP at 136-39, both resolutions, the 

rp1'"lrpC,P1Tt"Pt1 that Board of Commissioners con-

sideration to .::J1U'='-0I...-"114IC" nd'?nelll.'" to be by each lot, tract and parcel of 

land shown on [the assessment declared: 

9 



at 1 

of$1 for each 

on the basis of 38.37 thus assigning 38 

owners sum 

assessed the iJ1"fvnt:>1"1hr 

sewer hook-ups to the 

Property. Accordingly, the Property was assessed $48,921.75 (38.37 x 

$1,275) under ULID No.4. CP at 100-101, 

Under 

230.07 of water 

the U .. r. . .-.=,,.-f-,, CP at 100, 

ass(~ss~~a $ 710 per 

(230.07 x $710) under 

7, the assessed the Property on the basis 

thus assigning actual water hook-ups to 

The n1"r,-nt:>1"T't:~C' """+h"",, District were each 

Property was assessed $163,349.70 

7. at 101, was defined 

for purposes No.7 as the equivalent of 400 gallons per day (gpd) of 

water. at 553. Indeed, the own records state: "Each lot under 

one acre will be ffUlar(Jrnlc?ea a 400 gpd Land over one acre will be 

.... hYH ... ""'AA.~ ... U..J. equivalents (1,200 gpd) acre." at 103, 

1 (emphasis added). 

to assessments 

U."''-'W ... V,JLwere to ...... "."n",·,,,",,> amount. at 



sum 

4 

to the District V",r,,,,,a-..1--'T owners for 

In a regular meeting of the District's Board of Commissioners, dated 

January 8, 1986, in which interested members of the public were present, the 

following discussion occurred: 

or not project 
water will allow the District to the lot owners prepaid 
water hook-ups .... The Clerk stated that if this is to be done 
is should be because not 
want to have property owners calling her when they get ready 
to build and that they have already paid for water 
once, why do they have to do it again. Board discussed 

it was ae(~la(;~a 

er from 

Superintendent Kloss then asked Board that if the District 
is does the system have 
the capacity to promise them water and will it be available. 

Board stated that the pass-wide 7] 
goes will be enough water 

at 151 (emphasis added). 

1986, issued a 

11 



7. 

land over 1 acre to 

hook-ups (1 

(!Ullrante'eUl!2 to 

nlH)npptl' owner 

a regular meeting of the District's Board of Commissioners, dated 

December 10, 1986, in which interested members of the public were again 

present, District represented to the property owners within the boundaries 

Nos. 4 and 7 that the water sewer rnains would be Inade availa-

to 

Board of Commissioners stated that does not include 
distribution for water and that it 
mains by the water 

at 159 (emphasis added). 

testimony of District's Superintendent, Kloss, 

further confirms: "It is the responsibility Utility to deliver util-

ities to at 807 (emphasis add-

1078-79. 

On 1987, a public hearing was held to _L.l.LI. .... ~-'-L_V the assess-

ment 7. 

assessments were was 



at 167 was a 

he made the above statement. at 1073. 

to 

Von Holnstein did not want the IJ",r,,,, """1"1-,, , included 7. 

at 1 later to pay assessments 

charged and interest; and by 1989, had 

at 100, 

to the "'..-""1",' '" records 

and spoke the District's superintendent, Kloss, regarding the status 

of the water and sewer services available to the Property. CP at 99-101,142, 

145, Status Ledger, 

which showed to water and sevier 

hook-ups. 

rer)re~;entea to .LI"",,',-,,-v,u,<v that sewer water 



1 on 

venture investment group, 

to all outstanding unpaid assessments on Prop-

erty, plus the accrued penalties and interest charged thereon. at 99-101, 

242-43, interest and penalties alone far exceeded the water and 

sewer assessments ($2 

penalties and interest). 

1.45 in total assessments versus $280,509.92 

at 

Property was assessed and part of No.7, over the 

protests of its Von objected to having 

ty brought into the ULID because of its access and easement limitations. CP 

at 173,1 Nonetheless, the included In 

mation 7. so, the discussed the lack of 

access easement issues, stating: 



at 1 at 1 

1990s, 

access and utility easements necessary 

1-1-"",,,,,,.,.,.1-,,,,/'1 to obtain 

to enjoy the 

cial benefits conferred upon it by paying the assessments levied under 

Nos. 4 and 7. During the 1990s, the District was actually able to obtain and 

record 60'-wide access and utility easements to the Property over property 

by at 1004. 

September of 1994, the District also obtained a Quit Claim 

from to provide access to the at 1011 2. deed, 

however, which was not recorded, was contingent upon the 

ing a road that was to constructed, transferred to, and Kittitas 

County on or before September 1,2004; otherwise, the quit claimed property 

would revert to revest in State. at 1011. Quit 

lands subject to 

"are not ~n.rnH, ... r.rI for state highway lYY">rH't:.H' and are 0"..-,,, TO"TO'; I-''''''''u~'."u'~ to 

" at 011. 



easenlents over were 

a 

to cure. at 1, 1 to con-

struct V'arnH' .. ar1 road over quit claimed to it WSDOT, 

r\'f'r\1"\<'-'1"i--'T to revert to 

at 1 even the District was aware of and took steps to 

fulfill its obligation to provide access and utility easements to Property, it 

failed to do so, and it is this failure that prevents the Property from the use 

enjoyment special benefits for which it was assessed and paid for. 

h'r>...-t-n,,,, State of Transporta-

the l-J''f'n.n<'-'1~i-, 

1J'''''''"1'"\''''''''-'T at $14,848,000. 

appraisal was based 

assumption easements could obtained to develop 

Property to its highest and best use. at 758. 

unless necessary access and utility easements are acquired, 

V .. r''''''''·....-'' T w'ill be v/orth no more what it would worth 

out ""r:.-.]',,,,,, 0- almost $500,000 to for water Stat-



use, same assessments to 

IS re-

access easement 

no easements 1 

owners $500,000 

Nos. 4 and 7 in to have the n-n,"~n"",+<"a" water and sewer service, consist-

ing of230 water hook-ups and 38 sewer hook-ups delivered to the Property 

as the "special benefits" purportedly conferred upon the Property when it was 

assessed for those "special OJ"""",,",",,"'-" paid-for water and sewer 

0<:>">"'(71,'<:' can be delivered to fair 

market value of Property will not be as a of assess-

ments that were levied paid for under ULID Nos. 4 and 7; 1,1,"-'1"."-'''-'. the 

Property will have no "special benefit" for paying assessments. 

the water sewer cannot delivered to 

without the access and utility easements necessary to ~'T·~~~,rI the water and 

sewer mmns to "'"'U,<-U .... J.LL"" .. ,U 230 water hook-ups 38 

sewer hook-ups. 

the only way to obtain the requisite easements is for the 

<:'rY\1r1'''''n"t UVALU"".LLL to ,",\,","U"",-''-'",,ULLL 

water sewer 



to 

) 

easements ne,~es.sm·v water sewer to 

was paid at 1 ex-

change promise to deliver the guaranteed water and sewer C'P1"'Hlr'p to 

the Property, but has provided nothing in 

Court reverse trial court and order the 

Darlands request that the 

to refund all monies re-

ceived water sewer serVIce, "'-',"."","',J.""'J. with interest at the legal rate. 

All this appeal arise from court's summary judgment 

orders. appellate court an >>'Y\'O'Y'\"'-.." nlronrYYlt::,..."T de novo. 

It pnCf-::lCfI"'C' In same as trial court, 1-... "" .... 1-, .... '" all facts and reasona-

ble ,LLLLVL"-'L.I...,'-'>J from the facts in a light most favorable to nonmoving par-

" Enterprise Leasing, Inc. v. City a/Tacoma, 139 Wn.2d 546, 1,988 

961 (1999). an a motion for 

summary judgment, the appellate court will consider only evidence and issues 

to court." 9.12. 



plaintiffs and the is based upon contract formed between them 

as a at 

of Marysville, 98 541, 989 1 (1999)). 

Street Commercial held: 

at 

conclude that property owners who petition for the for
mation of a whose properties are then assessed for the 
special benefits thereby accruing, and who subsequently pay 
their assessments in full, are to the SlJ(?CI~'1l 
benefits for [F ootnote omitted.] In 
this respect, their relationship the governing body that 
formed is indistinguishable from 
between parties who enter into individual contracts with 
governing body utility service .... 

is a contract sense 
"an agreement of two or more minds, upon sufficient consid
eration, to do or not to do certain acts." 

(emphasis (quoted citations 

v. 

Vine 

rejecting the Marysville'S f".,U-.l.L.L'-'.l.Lt- - that a ULID is not a 

contract but, instead, simply a mechanism for financing the infrastructure 

the court stated that landowners that their properties 

be specially VVJl.L.....,..L.u,,, ... ;u. improvement, for which they will be in as-

proportion to amount of the .. :n.."''''''VJl'''.L h,o.Y"\e,i-,1- that each 

at court 



court concluded with following statement: 

What a municipality cannot do in the formation of a ULID it 
also cannot do after the fact - it cannot, without paying com
pensation, retroactively impose conditions that effectively 
deprive property owners of special benefits for which 
they have become obligated by assessments against their 
properties, assessments 

ld. at (emphasis added). 

Vine Street Commercial is squarely on point. In forming ULID 4 

3 and 

230.07 of water service. also repre-

water sewer 

to at 156-57, 159, 167. 

Accordingly, must fulfill its contractual obligation to 

the promised water and sewer And only way it can do so is 

by condemning the two 60'-wide access and utility easements needed to allo'w 

paid-for water and sewer 



Unless access easements neces-

sary to deliver the paid-for water and sewer it will 

most $500,000 from owners, without giving any consideration in 

return. law is clear that no special OJ'''''''''''"'''.'''' accrues to an owner's property 

that is not capable of connecting to any of the ULID improvements. "'It is the 

basic of doctrine of "''''JOJ''-'-' assessments that 

can be no special assessment to pay a thing which has vV.U.J..\.,;LL no 

special 

public use 

Wn.2d 1 

Wash. 537,1 

assess 

unconstitutional.'" In re Jones, 

P.2d (1958) (quoting In re Shilshole Ave., 85 

781 (1915)). 

"'In order for a sewer to be susceptible use to a parcel of 

rnust be access to 

lntJfIVl,aUtUS.'" Towers v. Tacoma, 151 

577, 888 (1 (emphasis added) Uln'I.~A! ac-



~ 115 

accrues connects to 

is no reason not 

the is not capable water sewer 

not legal authority to vVJ.H .. J.'V.LLLLL 

access and utility easements ne(~es:sar" to allow them to access the District's 

water and sewer mains. Property is not landlocked (it has a 20' access 

easement); therefore, the law is clear that Darlands cannot condemn the pri

vate property of another under Washington's private condemnation statute, 

Brown v. jI.1cAnally, supra, 97 at 370. 

contrast, has statutory authority to con-

demn the access and utility easements ne(~es:Sal:v to allow the U ... r'''''r. .... i-.. T to re-

ceive those "special benefits" which it was assessed and were paid 

full. 57.08.005(1) provides, part, a water and sewer 

district shall have the power "[t]o acquire by purchase or condemnation, or 

all lands, ......... r"r'oo,rl" r and property and all water and water 

or right 

eminent domain shall in the same manner and by same pro-

as towns .... " 

8. town: 



Although 

ly addressing the 

''''''-!I"l.-.rlC'' counsel could not a Washington case 

of whether the District has the statutory authority to 

condemn access as well as utility easements, such powers are inherently 

granted to cities and towns, under RCW 8.12.030; thus, they should likewise 

mandate of 

57.08.005(1 ): 

same manner and same as by and 

(Emphasis added.) 

the Washington Attorney General, dated May 

19,2008, supports the conclusion that the District does have the statutory au

thority to condemn both access and utility easements under the facts of this 

case. 1057-59. General's opinion was offered response 

to Judy Clibborn, State Rep-

a water-sewer N • .,1t"",,,,,1I" 

to C01rU:H~mn an estate 



access to meet use 

cess to meet 
water-sewer 

''''''F,.u,,~~ .. .l.u.'~,-, public 
tions district, 
constitutional procedures for acquiring property by eminent 
domain. Whether a particular exercise of eminent domain 
would meet these standards is a question will depend on 
the surrounding circumstances. 5 

Attorney General's opinions, although not controlling, gIven 

'considerable weight.'" Bates v. City of Richland, 112 App. 919,933,51 

816 2002) (quoting v. of 

Labor & Indus., 109 W n.2d 819, 828, 748 1112 (1988)). IS espe-

cially true the case 

57.08.005(1)] as evidenced by 

ure, to statute. " Washington 

Educ. Ass'n v. Smith, 96 Wn.2d 601,606,638 P.2d 77 (1981).6 

5 A copy of the AG's Opinion is attached at Appendix 1 hereto. 
6 The last legislative amendment to RCW 57.08.005 occurred over a year after Attor
ney General's 2008 Opinion; and it left unchanged a water and sewer district's condemna-
tion power under subsection 1. See Substitute House Bill 1 Chapter § 1, a copy 
of which is attached at Appendix 2 hereto. Regarding the condemnation power of cities 
and towns under RCW 8.1 this statute has not been modified since the 
General's Opinion. 



easements ne,~es,sa1'v to 

sewer so serves a .L""F,J.~J.J."LLU-'C"'" public 

a statute is v. 

1 1 (2006). 

court first looks to plain language which, ambiguous, is to be 

effect. [d. at 201. "'Courts may not read a statute matters that are not 

it and may not create legislation under the guise of interpreting a statute.'" Id. 

(quoted citation V"LU"J.~"""'-'" Courts will tools of statutory constrllc-

[d. 

the statutory 

to condemn both access utility ""':lC""Yn""MT as doing so is 

sary for purposes." 58.08.005(1). IS .--,yt"h1r'fT set forth 

the provisions 57.08.005, which set forth pow-

ers, that the condemnation of access easements, which are necessary 

in order to deliver paid to an a;,~.c;;::,:)c;u property (230 water 

sewer its 

hold would prohibit the ~"LLJ.LLJ"J.J.b its contractual obli-

are nel~es:Sa1:Y 

to 



to create a f"'A1V\"""""'" water 

2 v. 

ican Foreign Trade Industries, 1 Wn.2d 151 

(2007): 

The question of whether the use is a public use is a ju
dicial determination .... Washington courts have repeatedly 
held that condemnation of private property by public utilities . 
. . is a public use . . . . we expressly 

a finding of public use is not where aUj~f!e~a 
n,..BlI,nlrn use is to 

Id. at (emphasis added) (citations omitted). 

uSIng power 

to the purposes 

1 

1 

.U.J.J.'J.U'- other things, the District received the sum of at least $492,781.37 in 

assessments, penalties and interest levied against the Property. CP at 

funds helped pay the which were constructed for the public 

benefit of and all owners, as the District's own 

resolutions regarding e.g., at 388-89, 1077-78. 

once water and sewer 

revenue as 



revenue 

no 

a as a 

assessments that were paid 

"It is the basic principle and the life of the doctrine of special as-

sessments that there can no '-'V'''''''"''''.o. asseSSlnent to for a thing which has 

To assess property V'-JJl.LL,,",'",-",-,"'v.< no special upon 

for a thing does not benefit it be pro tanto taking 

use compensation, and it is unconstitutional." In 

re Jones, Wn.2d at the Darland Property can actually 

to water sewer .LLa"'H . .o.,-" it 

benefit as a result of assessments levied against which were paid in 

full. be is allowed to keep the 

water sewer to 

parcels, while giving nothing in return. 

or 

v. 



1 

..... '14>'"'>':U'\-j- must must a 

"..",...",,, must 

must or 

party to retain the ,,-,,"".L""L.L" without paying " Id. unjust 

enrichment is a claim sounding equity (id.); therefore, "the question of 

whether equitable is appropriate is a question of law", subject to de 

novo review. Niemann v. Vaughn Cmty. Church, 1 365,374,113 

463 (2005). 

The facts case present a classic case of unjust enrichment. 

District received at $492,781.37 UL),,:,vL).J.LL'''''.L.H,L), 1J'...,.L.LUC.LIv.L,.,0 and ""+,,,.,..,,.,..,+ 

for the "special benefits" which were to 

available to but were not. District thus received almost a 

half million dollars without conferring any benefit to U ... r" ..... a,...-t-.. T in return. 

And what makes District's conduct all the more egregious is that the as-

sessments levied against under the District's were 

,fiel~OIl!a flItlLZ:::'IfIl.;C::;'9L among all assessed properties. at 11 1138. 



IS 

so 

v. Dep't a/Soc. Health 180 1036 

(quoting Badgett v. Sec. State Bank, 116 Wn.2d 569, 807 P.2d 356 

(1991)). Moreover, the Rekhter Court made clear that creates a 

separate cause Otherwise, could never be a violation of a 

of good faith fair dealing unless was also a violation of an ex-

contract term. a good 

dealing doctrine superfluous". Rekhter, 180 Wn.2d at 112. 

Property water and 38 sewer 

hook-ups, knowing that the Property could never enjoy these "special bene-

fits" 

failed to obtain 

tain the full 

to 

20'-wide access ""<:> <'D1'"\'''' "".-,,1-' the 

easements necessary to allow the Property owners to "ob-

of performance" contract. at 1 731 

at 1106) 



to com-

to it to water sewer ser-

to 

Where impossibility 

IS u-OJ.n.'V·IJA. 

896, 902-903, 1 (1978); affd at 1 

230 (2013). 

as operating in tandem to produce the remedy [sought this case]: an un-

winding of the contract together an award damages are re-

quired to restore the to their prior iJ~'JL"''-'.LLU.ft Kofmehl v. Baseline 

Lake, il1C., 167 A.pp. 677, 690, 

to 

1. I."ULU'UA."-' estoppel will 

acting in its as when its proprietary ca-

pacity, when necessary to prevent a manifest injustice and the exercise of its 

governmental powers 

1 1 
, 1 

not be J..L.LllfJl."LJ..L"-'U. thereby." Finch v. Matthews, 74 

(1968). 

state must not ov-r,o"T more treatment 



men .... to 

not 

re-

v. Revenue, 1 

(2008). 

" 

be estopped, as right and justice may the act or contract 

on to create the estoppel was within its corporate powers, although 

od of exercising the power was irregular and unauthorized." Finch, 

Wn.2d at 171. 

Id. at 1 

manner 

This court, has ....VIC'VUlLUJlU.J.Jl5 what acts 
of a governing body are ultra vires and void, and thus immune 
from the application doctrine of equitable estoppel, it 
must distinguish acts which are done without 
gal authorization or violation statutes, 
from those acts which are within scope of the broad 
ernmental powers conferred, granted or delegated, but which 
powers have been in an irregular manner or through 
unauthorized ",vrH"=rll 

AJU-LJ.U.A . .J.'U"-, are not arguing an 

assessIng the ........ """"a~t-' T the ULIDs. they are 

vires 

that, once the Property was brought into the assessed accordingly, 

was cOJ'1tracafua~1l 1JrtJmISe'a water 

were aSj;es~,ea at 

31 



as was case assessments. 

er and/or water """""".""'&' 

er benefit than more als'talU 
pay at the same rate per District could have adopt
ed an assessment scheme utilizing the zone and termini meth
od assessing the properties in accordance with the special 
benefits conferred on each property in proportion to the area 
and distance back from the trunk lines, see Hargreaves v. 
~~~~~~~~, 37 Wn.2d 522, 526 (1950), it 

at 559-60. 

act 

ULIDs was statutorily 

to deliver water and to commensurate 

with the assessments that were levied and was an irregular 

manner or through an unauthorized procedural means." Finch, 74 Wn.2d at 

172. Accordingly, the doctrine of equitable estoppel should apply to preclude 

from claiming it does not to refund the assessments. Id. 

are re-

estoppel: the 'Y'u"n.1Yll CAl" should 



en-

160 (1994). case. 

to the 

it ass:es~;ed 

that the Property did not have 

incorporated 

requisite access and utility 

easements necessary to enjoy the "special benefits" of the assessments levied 

against at 1 1079. When Darland's predecessor-in-interest, Miller 

Shingle, purchased the it so based upon the representations of 

that ob-

tain the necessary access utility easements to the promised water 

and sewer to at 99-101 

Moreover, forming ULIDs, expressly promised that 

the assessments would owner to re-

cei ve water and sewer commensurate with the amount of their paid 

assessments. at 130, 137, 1 559-60. hearing on 

formation ofULID 7, n,",~·"",-t-, ... v .. T and Board member 

represented: " 

water. water 

at 1 



all sewer 

is more than just physical 

land, the bricks, the mortar it is also 

ers incident to ownership physical 

tangible." Dickman v. Commissioner, 465 

(1984) (internal quotations 

sum of all the rights and pow

It is the tangible and the 

330, 336, 104 1086 

Not Washington Supreme Court adheres to this 

property ownership. 

e.g., Kiely v. 926, 936, 271 226 (2012) 

(" [p ]roperty is often to a bundle 

Cmtys. a/Wash. v. State, 142 Wn.2d 347, 367, 13 183 (2000) (property 

is composed of several distinct rights, including the right to transfer the inte

rights to other persons). 

when simple to 

concurrently .u ....... ' ........... "-I..J. .. , ... ll to owner-

ship, 



owners water 

at 1 1 

water sewer IS 

when an amount claimed is "liquidated". Hansen v. Rothaus, 107 Wn.2d 

468, 730 662 (1986). 'liquidated' claim is a claim the 

evidence furnishes data which ... makes it possible to compute the amount 

with exactness, without on opinion or discretion.' ... A dispute over 

or character a liquidated 

claim to unliquidated." Id. (quoted citation omitted). 

"An claim, by contrast, is one exact amount 

sum to be allowed cannot be ....... n' ...... A."...., .. facts 

disputed or undisputed, but must last analysis ..... .....,'J"-'.UL ..... upon opInIon 

amount or discretion of judge or as to a or a 

should be allowed.'" Id. at 473 (quoted citation omitted). 

"Prejudgment interest awards are based on the principle that a defend-

ant 'who to 

interest upon should compensated for 

of the 1'Yl~'.-.a,{T l"p1'\l"P(:'PY1lt111,rr his damages to 



at to 

annum no 

to 

enacting 4 assessIng 

those ULIDs, the District became contractually obligated to insure that the 

Property received the "special benefit" of the assessments (the delivery of 

230.07 ERUs of water and 38.37 ERUs of sewer service) once the 

assessments were paid in full, which they were. And the only way the Prop-

can these contractual benefits is if the P>Vt'>l'f"'lCP>C its power 

two 60'-wide access and utility easements 

water and sewer present "'...,.UU.L.U ...... to 

the boundaries of the four tax parcels comprising the Property. District 

IS obligated, both by contract and case law, to ""L~'O"'.L"''-'' the water 

sewer mains, at its sole ...,L>.''-'' .. '''.<...,'''"' to the boundaries of each of the Property's 

trial court's A",-"t· ... ", .... summary judgment orders should therefore 

be "'''''''1-''''-':1-''1 

Alternatively, this Court disagrees points, then 

should to a ... aT,,,,,,,., 

undeliverable water sewer 



rate. 

Michael 
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Rob McKenna 

Washington Street SE .. PO Box 40 100 Olympia WA 98504-0 I 00 

Clibbom 
Representative, 41st District 

P. o. Box 40600 
O~yrripia) Washington 98504-0600 

Dear Representative Clibbom: 

May 19, 2008 

By letter previously acknowledged, you requested an opinion on a question concerning 
the eminent domain powers of special purpose districts. As we indicated in previous 
correspondence, we have fonnulated the question as follows: 

a water-sewer district have condemn an 
interest in real estate for the purpose of providing ru'nl.-Oll-"laV and access to 
meet local land use development codes?l 

BRIEF ANSWER 

A water-sewer district may lawfully condemn an interest in real estate for the purpose of 
providing right-of-way and access to meet local lund use development codes, provided that the 
water-sewer district is acquiring the Q.tQRerty~erest for a legitima~lic pJ.lrpo.s~~ 
~~~i..tl.ll!~t, and provided that the district follows the constitutional 
procedures for acquiring property by eminent domain. Whether a particular exercise of emhient 
domain wouid meet these standards is a question that will depend on the surrounding 
circumstances. 

I The material attached to your opinion request contains factual assertions from 11 constituent that appear 
to relate to a specific situation. The Attorney General's authority to provide legal opinions to members of the state 
Legislature is to assist legislators in evaluating the current state of the law so they can decide whether to introduce or 
support new legislation. The opinions process is not well-suited to determining facts or resolving legal disputes 
faced by local governments or private citizens. Accordingly, this is a general discussion of the eminent domain 

. powers of water-sewer districts and is not intended as a comment on legal options available to any particular district 
in any specific matter. The material enclosed with your request suggests that the issue may be the authority of a 
water-sewer district to acquire property. not because it is needed for the water district's own operations. but because 

. it is needed to satisfy a landowner's land use requirements for the development of a particular property. We decline 
to . speculate on such a fact-specific question, which would best be analyzed and discussed by the district's legal 
adviSers and the attorneys for any private interests involved. 
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ANALYSIS 

Water-sewer are spe5:i~~§~JQgLgQ~[IJJI).~L~b.odies-whose~powers-and---~-.. 
duties tare-gerrernlll",~tfioo :;\..1If~-.~}" of-th.e ... Re:~d_~~~LCQd.fLOf Washington. 2 The F.,..., •• ""lILU 

po~water-sewer districts are set forth in RCW ~7.08.0Q5. Water .. sewer districts the 
to construct, and operate ---di'strib'{;tion sewer systems, and 

drainage systems, together with rel~ted facilities and activities. R<";W 57.08.005(3), (5), (6). 
Water-sewer districts may also street-lighting utilities CReW and under 
some circumstances, electricity as a byprodu'ct of other district operations. RCW 
57.08.005(3), (5), (6). 

A water-sewer district has express authority "to acquire by purchase or cmtdemnation, or 
both, all lands, property and property rights, and all water and water rights, both within and 
withou.t the district, necessary for its purp.oses." RCW 57.08.005(1). With some procedural 
exceptions, water-sewer districts exercise their rights or eminent domain t'in the same manner 
and by the same procedure as provided for cities and towns l

'. [d. Your question is whether a. 
district may lawfully use its condemnation pDwers to acquire rightpof-way and access to meet 
local land use development codes.. The answer depends on whether the property acquisition in 
question is '~necessary for [the district's] purposes", because that is the standard set forth in RCW 
57.08.005. 

There is no appellate case law interpreting the eminent domain language set forth in 
RCW .57.08.005(1) or other statutes concerning water-sewer district exercises of eminent domain 
power.) However, Washington case law on eminent domain is clear that, when the Legislature 
has conferre4 eminent domain powers on a local govenunent, those pDwers may be so 
long as they are consistent with the local government's purposes and powers as set forth in 
statute. Our courts have said that delegations of eminent domain power to loc~ governments 
should be' strictly construed. Pub. Util. Dist. 2 of Grant Cy. v. North Am. Foreign Trade Zone 
Indus., 159 Wn.2d 555, 151 P.3d 176 (2007); Cowlitz Cy. v. Maran, 140 Wn. App~ 170~ 165 
P 3d 5J (2007). There is a three-part test for determining whether a proposed condemnation is 
lawful: The Condemning authority must prove that (1) the.use is really public, that (2) the public 
interest requires the use, and (3) the property appropriated is necess~ for that purpose. HTK 
Mgmt., L.L.C. v. Seattle Popular Monorail Auth., 155 \Vn.2d 612,629, 121 P.3d 1166 (2005). A 
condemnation of property is necessary if it is reasonably necessary under the circumstances. 

l Before 1996. Washington law provided separately for water districts and sewer districts but, in that year, 
the Legislature created a single class of water-sewer districts which includes pre-existing water districts, pre-existing 
sewer districts, nnd new districts created since 1996_ RCW 57.02.001 (Laws of 1996, ch. 230, § 101). 

3 In 1978, our office expressed the view that a !;ewer- district which has elec~ed to maintain and operate a 
water supply system may acquire by condemnation existing water lines owned by a private water compnny. AGLO 
1978 No. 36 (copy enclosed). By implication, we found (hat such nn acquisition meets the "public purpose" 
requirement for the exercise of eminent domain authority_ . 
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3 

del:ennlIlati.on of necessity is a legislative question 
at 575. 

three parts of the HI'K law to a specific fact 
pattern. Although the courts have not occasion to directly find that acquisition a water 
system is a public purpose, majority receive water through publidy-operated 
water systems, and this point appears to be. beyond Thus, if a water-sewer district is 
able to demonstrate that the of the in to 
provide a pUblicly-operated needs the additional property in 
to comply with applicable land use codes ,relating to a district-operated system, then it seems 
likely that courts would find the acquisition withiri the district's eminent domain authority. 
However, the district would have to be prepared to s.atisfy the courts on each of the three tests 
identified above. It is not possible for me to know or determine all of the circumstances that 
conceivably would bear on these questions. Accordingly, I have discussed the legal tests that a 
court w.ould use to determine the question but 'cannot predict how a court would resolve a 
particular situation. 

I hope the foregoing infoffilation will prove h,elpfuL This informal opinion wi II not be 
published as an official opinion of the Atlorney'Oeneral's Office. 

:pmd 

Endos. 

01 

K. PHARRIS 
Deputy Solicitor General 
(360) 664-3.027 
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SUBSTITUTE HOUSE BILL 1 

Passed slature - 2009 Regular Session 

State st 2009 Sess 

House Local Government & Housing (originally sponsored by 
Representatives Rolfes, Chandler, Seaquist, Johnson, Upthegrove, 
Blake, and Miloscia) 

READ FIRST TIME 02/17/09. 

1 AN ACT Relating to authorizing water-sewer districts to construct, 

2 condemn and purchase, add to, maintain, and operate systems for 

3 reclaimed water; and amending RCW 57.08.005, 57.08.044, 57.08.047, and 

4 57.16.010. 

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

6 Sec. 1. RCW 57.08.005 and 2007 c 31 s 8 are each amended to read 

7 as follows: 

8 A district shall have the following powers: 

9 (1) To acquire by purchase or condemnation, or both, all lands, 

10 property and property rights, and all water and water rights, both 

11 within and without the district, necessary for its purposes. The right 

12 of eminent domain shall be exercised in the same manner and by the same 

13 procedure as provided for cities and towns, insofar as consistent with 

14 this title, except that all assessment or reassessment rolls to be 

15 prepared and filed by eminent domain commissioners or commissioners 

16 appointed by the court shall be prepared and filed by the district, and 

1 7 the dut s devolving upon the ci ty treasurer are imposed upon the 

18 county treasurer; 

p. 1 SHB 1532.SL 



1 (2) To lease real or personal property necessary for its purposes 

2 for a term of years for which that leased property may reasonably be 

3 needed; 

4 (3) To construct, condemn and purchase, add to, maintain, and 

5 supply waterworks to furnish the district and inhabitants thereof and 

6 any other persons, both and without the district, with an ample 

7 supply of water for all uses and purposes public and pr with full 

8 authority to regulate and control the use, content, distribution, and 

9 price thereof in such a manner as is not in conflict with general law 

10 and may construct, acquire, or own buildings and other necessary 

11 district facilities. Where a customer connected to the district's 

12 system uses the water on an intermittent or transient basis, a district 

13 may charge for providing water service to such a customer, regardless 

14 of the amount of water, if any, used by the customer. District 

15 waterworks may include facilities which result in combined water supply 

16 and electric generation, if the electrici ty generated thereby is a 

17 byproduct of the water supply system. That electricity may be used by 

18 the district or sold to any enti ty authorized by law to use or 

19 distribute electrici ty. Electrici ty is deemed a byproduct when the 

20 electrical generation is subordinate to the primary purpose of water 

21 supply. For such purposes, a district may take, condemn and purchase, 

22 acquire, and retain water from any public or navigable lake, river or 

23 watercourse, or any underflowing water, and by means of aqueducts or 

24 pipeline conduct the same throughout the district and any city or town 

25 therein and carry it along and upon public highways, roads, and 

26 streets, within and without such district. For the purpose of 

27 constructing or laying aqueducts or pipelines, dams, or waterworks or 

28 other necessary structures in storing and retaining water or for any 

29 other lawful purpose such district may occupy the beds and shores up to 

30 the high water mark of any such lake, river, or other watercourse, and 

31 may acquire by purchase or condemnation such property or prope 

32 rights or privileges as may be necessary to protect its water supply 

33 from pollution. For the purposes of waterworks which include 

34 facilities for the generation of electricity as a byproduct, nothing in 

35 this section may be construed to authorize a district to condemn 

36 electric generating, transmission, or distribution rights or facilities 

37 of entities authorized by law to distribute electricity, or to acquire 

38 such rights or facilities without the consent of the owner; 

SHB 1532.SL p. 2 



1 (4) To purchase and take water from any munic 1 corporation, 

2 private person, or entity. A district contiguous to Canada may 

3 contract with a Canadian corporation for the purchase of water and for 

4 the construction, purchase, maintenance, and supply of waterworks to 

5 furnish the district and inhabitants thereof and residents of Canada 

6 th an ample supply of water under the terms approved by the board of 

7 commissioners; 

8 (5) To construct, condemn and purchase, add to, ma in, and 

9 operate systems of sewers for the purpose of furnishing the district, 

10 the inhabitants thereof, and persons outside the district with an 

11 adequate system of sewers for all uses and purposes, public and 

12 private, including but not limited to on-site sewage disposal 

13 facilities, approved septic tanks or approved s ic tank systems, on-

14 si te sani tary sewerage systems, inspection services and maintenance 

15 services for private and public on-site systems, point and nonpoint 

16 water pollution monitoring programs that are directly related to the 

17 sewerage facilities and programs operated by a district, other 

18 facilities, programs, and systems for the collection, interception, 

19 treatment, and disposal of wastewater, and for the control of pollution 

20 from wastewater with full authority to regulate the use and operation 

21 thereof and the service rates to be charged. Under this chapter, after 

22 July 1, 1998, any requirements for pumping the septic tank of an on-

23 site sewage system should be based, among other things, on actual 

24 measurement of accumulation of sludge and scum by a trained inspector, 

25 

26 

trained owner I s agent, 

program approved by the 

or trained owner. Training must occur in a 

state board of heal th or by a local heal th 

27 officer. Sewage facilities may include facilities which result in 

28 combined sewage disposal or treatment and electric or methane gas 

29 generation, except that the electricity or methane gas generated 

30 thereby is a byproduct of the system of sewers. Such electricity or 

31 methane gas may be used by the district or sold to any entity 

32 authorized by law to distribute electrici ty or methane gas. 

33 Electricity and methane gas are deemed byproducts when the electrical 

34 or methane gas generation is subordinate to the primary purpose of 

35 sewage disposal or treatment. The dist ct may also sell surplus 

36 methane gas, which may be produced as a byproduct. For such purposes 

37 a district may conduct sewage throughout the district and throughout 

38 other political subdivisions wi n the district, and construct and lay 

p. 3 SHE 1532.SL 



1 sewer pipe along and upon public highways, roads, and streets, within 

2 and without the district, and condemn and purchase or acquire land and 

3 rights-of-way necessary for such sewer p A district may erect 

4 sewage treatment plants within or without the district, and may 

5 acquire, by purchase or condemnation, properties or privileges 

6 necessary to be had to protect any lakes, rivers, or watercourses and 

7 also other areas of land from pollution from its sewers or its sewage 

8 treatment plant. For the purposes of sewage facilities which include 

9 facili ties that resul t in combined sewage disposal or treatment and 

10 electric generation where the electric generation is a byproduct, 

11 nothing in this section may be construed to authorize a district to 

12 condemn electric generating, transmission, or distribution rights or 

13 facilities of entities authorized by law to distribute electricity, or 

14 to acquire such rights or facilities without the consent of the owners; 

15 ( 6) 

16 maintain, and operate systems of reclaimed water as authorized l2v 
17 

18 

19 

20 

21 

22 

23 (a) To construct, condemn and purchase, add to, maintain, and 

24 operate systems of drainage for the benefit and use of the district, 

25 the inhabi tants thereof, and persons outside the district wi th an 

26 adequate system of drainage, including but not limited to facilities 

27 and systems for the collection, interception, treatment, and disposal 

28 of storm or surface waters, and for the protection, preservation, and 

29 rehabilitation of surface and underground waters, and drainage 

30 facilities for public highways, streets, and roads, with full authority 

31 to regulate the use and operation thereof and, except as provided in 

32 (b) of this subsection, the service ra tes to be charged. 

33 (b) The rate a district may charge under this section for storm or 

34 surface water sewer systems or the portion of the rate allocable to the 

35 storm or surface water sewer system of combined sanitary sewage and 

36 storm or surface water sewer systems shall be reduced by a minimum of 

37 ten percent for any new or remodeled commercial building that utilizes 

38 a permissive rainwater harvesting system. Rainwater harvesting systems 

SHB 1532.SL p. 4 



1 shall be properly sized to utilize the available roof surface of the 

2 building. The jurisdiction shall cons r rate reductions in excess of 

3 ten percent dependent upon the amount of rainwater harvested. 

4 (c) Drainage facilities may include natural systems. Drainage 

5 facili ties may include facili ties which resul t in combined drainage 

6 lit s and electric generation, except that electrici 

7 generated thereby is a of drainage system. Such 

8 electricity may be used by the district or sold to any enti 

9 authorized by law to distribute electricity. Electricity is deemed a 

10 byproduct when the electrical generation is subordinate to the primary 

11 purpose of drainage collection, disposal, and treatment. For such 

12 purposes, a district may conduct storm or surface water throughout the 

13 district and throughout other political subdivisions within 

14 district, construct and lay drainage pipe and culverts along and upon 

15 public highways, roads, and streets, within and without the district, 

16 and condemn and purchase or acquire land and rights-of-way necessary 

17 for such drainage systems. A district may provide or erect facilities 

18 and improvements for the treatment and disposal of storm or surface 

19 water within or without the district, and may acquire, by purchase or 

20 condemnation, properties or privileges necessary to be had to protect 

21 any lakes, rivers, or watercourses and also other areas of land from 

22 pollution from storm or surface waters. For the purposes of drainage 

23 facilities which include facilities that also generate electricity as 

24 a byproduct, nothing in this section may be construed to authorize a 

25 district to condemn electric generating, transmission, or distribution 

26 rights or facilities of entities authorized by law to distribute 

27 electricity, or to acquire such rights or facilities without the 

28 consent of the owners; 

29 ((~)) lQl To construct, condemn, acquire, and own buildings and 

30 other necessary district facilities; 

31 ( (+8+)) ~ To compel all property owners wi thin the district 

32 located within an area served by the district's system of sewers to 

33 connect their private drain and sewer systems wi th the district's 

34 system under such penalty as the commissioners shall prescribe 

35 resolution. The district may for such purpose enter upon private 

36 property and connect the private drains or sewers with the district 

37 system and the cost thereof shall be charged against the property owner 

38 and shall be a lien upon property served; 

p. 5 SHB 1532.S1 



1 ((~)) Where a district contains within its borders, abuts, 

2 or is located adjacent to any lake, stream, groundwater as defined by 

3 RCW 90.44.035, or other waterway within the state of Washington, to 

4 provide for the reduction, minimization, or elimination of pollutants 

5 from those waters in accordance with the district's comprehensive plan, 

6 and to issue general obligation bonds, revenue bonds, local improvement 

7 district bonds, or utility local improvement bonds for the purpose of 

8 paying all or any part of the cost of reducing, minimizing, or 

9 

10 

eliminating the pollutants from these waters; 

( (+±-G+) ) Subject to subsection ((+6+)) of this section, to 

11 fix rates and charges for water, sewer, and drain 

12 se ce supplied and to charge property owners seeking to connect to 

13 the district's systems, as a condition to granting the right to so 

14 connect, in addition to the cost of the connection, such reasonable 

15 connection charge as the board of commissioners shall determine to be 

16 proper in order that those property owners shall bear their equitable 

17 share of the cost of the system. For the purposes of calculating a 

18 connection charge, the board of commissioners shall determine the pro 

19 rata share of the cost of existing facilities and facilities pI 

20 for construction within the next ten years and contained in an adopted 

21 comprehensive plan and other costs borne by the district which are 

22 directly attributable to the improvements required by property owners 

23 seeking to connect to the system. The cost of existing facilities 

24 shall not include those portions of the system which have been donated 

25 or which have been paid for by grants. The connection charge may 

26 include interest charges applied from the date of construction of the 

27 system until the connection, or for a period not to exceed ten years, 

28 whichever is shorter, at a rate commensurate with the rate of interest 

29 applicable to the district at the time of construction or maj or 

30 rehabilitation of the system, or at the time of installation of the 

31 lines to which the property owner is seeking to connect. In lieu of 

32 requiring the installation of permanent local facilities not planned 

33 for construction by the district, a district may permit connection to 

34 the water and/or sewer systems through temporary facilities installed 

35 at the property owner's expense, provided the property owner pays a 

36 connection charge consistent with the provisions of this chapter and 

37 agrees, in the future, to connect to permanent facilities when they are 

38 installed; or a district may permit connection to the water and/or 
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1 sewer systems through temporary facilities and collect from property 

2 owners so connecting a proportionate share of the estimated cost of 

3 future local facilities needed to serve the property, as determined by 

4 the district. The amount collected, including interest at a rate 

5 commensurate with the rate of interest applicable to the district at 

6 the time of construction of the temporary facilities, shall be held for 

7 contribution to the construction of the permanent local facilities by 

8 other developers or the district. The amount collected shall be deemed 

9 full satisfaction of the proportionate share of the actual cost of 

10 construction of the permanent local facilities. If the permanent local 

11 facilities are not constructed within fifteen years of the date of 

12 payment, the amount collected, including any accrued interest, shall be 

13 returned to the property owner, according to the records of the county 

14 auditor on the date of return. If the amount collected is returned to 

15 the property owner, and permanent local facilities capable of serving 

16 the property are constructed thereafter, the property owner at the time 

17 of construction of such permanent local facilities shall pay a 

18 proportionate share of the cost of such permanent local facilities, in 

19 addition to reasonable connection charges and other charges authorized 

20 by this section. A district may permit payment of the cost of 

21 connection and reasonable connection charge to be paid with 

22 interest in installments over a period not exceeding fifteen years. 

23 The county treasurer may charge and collect a fee of three dollars for 

24 each year for the treasurer's services. Those fees shall be a charge 

25 to be included as part of each annual installment, and shall be 

26 credited to the county current expense fund by the county treasurer. 

27 Revenues from connection charges excluding permi t fees are to be 

28 considered payments in aid of construction as defined by department of 

29 revenue rule. Rates or charges for on-site inspection and maintenance 

30 services may not be imposed under this chapter on the development, 

31 construction, or reconstruction of property. 

32 Before adopting on-si te inspection and maintenance utili ty 

33 services, or incorporating residences into an on-site inspection and 

34 maintenance or sewer utility under this chapter, notification must be 

35 provided, prior to the applicable public hearing, to all residences 

36 within the proposed service area that have on-site systems permitted by 

37 the local heal th officer. The notice must clearly state that the 
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1 residence is within the proposed service area and must provide 

2 information on estimated rates or charges that may be imposed for the 

3 service. 

4 A water-sewer district shall not provide on-si te sewage system 

5 inspection, pumping se ces, or other maintenance or repair services 

6 under this section using water-sewer district employees unless the on 

7 site system is connected by a publicly owned collection system to the 

8 water sewer district's sewerage system, and the on-site system 

9 represents the first step in the sewage disposal process. 

10 Except as otherwise provided in RCW 90.03.525, any public entity 

11 and public property, including the state of Washington and state 

12 property, shall be subject to rates and charges for sewer, water, storm 

13 water control, drainage, and street lighting facilities to the same 

14 extent private persons and private property are subject to those rates 

15 and charges that are imposed by districts. In setting those rates and 

16 charges, consideration may be made of in-kind services, such as stream 

17 improvements or donation of property; 

18 ( (+±±+)) Jl2l To contract with individuals, associations and 

19 corporations, the state of Washington, and the United States; 

20 ( (-f-±-#) ) To employ such persons as are needed to carry out the 

21 district's purposes and fix salaries and any bond requirements for 

22 those employees; 

23 ( (~)) ll1l To contract for the provision of engineering, legal, 

2 4 and 0 the r pro f e s s ion a 1 s e r vic e s as in the boa r d 0 f c ommi s s ion e r I s 

25 scretion is necessary in carrying out their duties; 

26 ( (+±4t)) ll2l To sue and be sued; 

27 ( (+±-§+)) JlQl To loan and borrow funds and to issue bonds and 

28 instruments evidencing indebtedness under chapter 57.20 RCW and other 

29 applicable laws; 

30 ( (~)) l11l To transfer funds, real or personal property, 

31 property interests, or services subject to RCW 57.08.015; 

32 ((~)) ~ To levy taxes in accordance with this chapter and 

33 chapters 57.04 and 57.20 RCW; 

34 ((+±St)) ~ To provide for making local improvements and to levy 

35 and collect special assessments on property benefitted thereby, and for 

36 paying for the same or any portion thereof in accordance with chapter 

37 57.16 RCW; 
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1 

2 

3 

4 

5 

( (+±-9+) ) J2iLL 
57.08.060; 

((-~+) ) J2ll 
water-sewer dist 

( (+2-±+-) ) 

To establish street lighting systems under RCW 

To exercise such other powers as are granted to 

cts by s ti tIe or other applicable laws; and 

To exercise any of the powers granted to cities and 

6 counties with respect to the acquisition, construction, maintenance, 

7 operation of, and fixing rates and charges for waterworks and systems 

8 of sewerage and drainage. 

9 Sec. 2. RCW 57.08.044 and 1999 c 153 s 7 are each amended to read 

10 as follows: 

11 A district may enter into contracts with any county, city, town, or 

12 any other municipal or quasi-municipal corporation, or with any private 

13 person or corporation, for the acquisition, ownership, use, and 

14 operation of any property, facilities, or services, within or without 

15 the district, and necessary or desirable to carry out the purposes of 

16 the district. A district may provide water, reclaimed water, sewer, 

17 drainage, or street lighting services to property owners in areas 

18 within or without the limits of the district, except that if the area 

19 to be served is located thin another existing district duly 

20 authorized to exercise district powers in that area, then water f 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

reclaimed water, sewer, drainage, or street lighting service may not be 

so provided by contract or otherwise without the consent by resolution 

of the board of commissioners of that other district. 

Sec. 3. RCW 57.08.047 and 1999 c 153 s 8 are each amended to read 

as follows: 

The provision of water, sewer, or drainage service 

beyond the boundaries of a special purpose district may be 

subject to potential review by a boundary review board under chapter 

36.93 RCW. 

Sec. 4. RCW 57.16.010 and 1997 c 447 s 18 are each amended to read 

31 as follows: 

32 Before ordering any improvements or submitting to vote any 

33 proposition for incurring any indebtedness, the district commissioners 

34 shall adopt a general comprehensive plan for the type or types of 

35 facilities the district proposes to provide. A district may prepare a 
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1 separate general comprehensive plan for each of these services and 

2 other services that districts are permitted to provide, or the district 

3 may combine any or all of its sive plans into a single general 

4 comprehensive plan. 

5 (1) For a general comprehensive plan of a water supply system, the 

6 commissioners shall investigate the several portions and sections of 

7 the district for the purpose of determining the present and reasonably 

8 foreseeable future needs thereof; shall examine and investigate, 

9 dete and select a water supply or water supplies for such 

10 district suitable and adequate for present and reasonably foreseeable 

11 future needs thereof; and shall consider and determine a general system 

12 or plan for acquiring such water supply or water supplies f and the 

13 lands, waters, and water rights and easements necessary therefor, and 

14 for retaining and storing any such waters, and erecting dams, 

15 reservoirs, aqueducts, and pipe lines to convey the same throughout 

16 such district. There may be included as part of the system the 

17 installation of fire hydrants at suitable places throughout the 

18 district. The commissioners shall determine a general comprehens 

19 plan for distributing such water throughout such portion of the 

20 district as may then reasonably be served by means of subsidiary 

21 aqueducts and p lines, and a long-term plan for financing 

22 planned projects and the method of distributing the cost and expense 

23 thereof, including the creation of local improvement districts or 

24 utility local improvement districts, and shall determine whether the 

25 whole or part of the cost and expenses shall be paid from revenue or 

26 general obligation bonds. 

27 (2) For a general comprehensive plan for a sewer system, the 

28 commissioners shall investigate all portions and sections of the 

29 district and select a general comprehens plan for a sewer system for 

30 the district suitable and adequate for present and reasonably 

31 foreseeable future needs thereof. The general comprehensive plan shall 

32 provide for treatment plants and other methods and services, if any, 

33 for the prevention, control, and reduction of water pollution and for 

34 the treatment and disposal of sewage and industrial and other liquid 

35 wastes now produced or which may reasonably be expected to be produced 

36 within the district and shall, for such portions of the district as may 

37 then reasonably be served, provide for the acquisition or construction 

38 and installation of laterals, trunk sewers, intercepting sewers, 
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1 syphons, pumping stations or other sewage collection facilities, septic 

2 tanks, septic tank systems or drainfields, and systems for the 

3 transmission and treatment of wastewater. The general comprehensive 

4 plan shall provide a long-term plan for financing the planned projects 

5 and the method of distributing the cost and expense of the sewer system 

6 and services incl the creation of local improvement stricts or 

7 utili local improvement districts; and provide whether the whole or 

8 some part of the cost and expenses shall be paid from revenue or 

9 general obligation bonds. 

10 (3) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 the whole or some part of the cost and expenses must be paid_from 

30 

31 For a general comprehensive plan for a drainage system, the 

32 commissioners shall investigate all portions and sections of the 

33 district and adopt a general comprehens plan for a drainage system 

34 for the district suitable and adequate for present and future needs 

35 thereof. The general comprehensive plan shall provide for a system to 

36 collect, treat, and dispose of storm water or surface waters, including 

37 use of natural systems and the construction or provision of culverts, 

38 storm water pipes, ponds, and other systems. The general comprehensive 
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1 plan shall provide for a long-term plan for financing the planned 

2 projects and provide for a method of distributing the cost and expense 

3 of drainage system, including local improvement districts or 

4 utility local improvement districts, and provide whether the whole or 

5 some part of the cost and expenses shall be paid from revenue or 

6 general obligation bonds. 

7 ((+4+)) 121 For a general comprehensive plan for street lighting, 

8 the commissioners shall investigate all portions and sections of the 

9 district and adopt a general comprehensive plan for street lighting for 

10 the district suitable and adequate for present and future needs 

11 thereof. The general comprehensive plan shall provide for a system or 

12 systems of street lighting, provide for a long-term plan for financing 

13 the planned projects, and provide for a method of distributing the cost 

14 and expense of the street lighting system, including local improvement 

15 districts or utility local improvement districts, and provide whether 

16 the whole or some part of the cost and expenses shall be paid from 

17 revenue or general obligation bonds. 

18 ( (+5+)) lQl The commissioners may employ such engineering and legal 

19 service as in their discretion is necessary in carrying out their 

20 duties. 

21 ( (+67) ) general comprehensive plan or plans shall be 

22 adopted by resolution and submitted to an engineer designated by the 

23 legislative authority of the county in which fifty-one percent or more 

24 of the area of the district is located, and to the director of health 

25 of the county in which the district or any portion thereof is located, 

26 and must be approved in writing by the engineer and director of health, 

27 except that a comprehensive plan relating to street lighting shall not 

28 be submitted to or approved by the director of health. The general 

29 comprehensive plan shall be approved, conditionally approved, or 

30 rej ected by the director of heal th and by the designated engineer 

31 within sixty days of their respective receipt of the plan. However, 

32 this sixty-day time I tation may be extended by the director of 

33 health or engineer for up to an additional sixty days if sufficient 

34 time is not available to review adequately the general comprehensive 

35 plans. 

36 Before becoming effective, the general comprehensive plan shall 

37 also be submitted to, and approved by resolution of, the legislative 

38 authority of every county within whose boundaries all or a portion of 
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1 the district lies. The general comprehensive plan shall be approved, 

2 conditionally approved, or rejected by each of the county legislative 

3 authorities pursuant to the criteria in RCW 57.02.040 for approving the 

4 formation, reorganization, annexation, consolidation, or merger of 

5 districts. The resolution, ordinance, or motion of the legislative 

6 body .rejects the comprehensive plan or a part thereof shall 

7 specifically state in what particular the sive plan or part 

8 thereof rej ected fails to meet these cri teria. The general 

9 comprehens plan shall not provide for the extension or location of 

10 facilities that are inconsistent with the requirements of RCW 

11 36.70A.110. Nothing in this chapter shall preclude a county from 

12 rejecting a proposed plan because it is in conflict with the criteria 

13 in RCW 57.02.040. Each general comprehensive plan shall be deemed 

14 approved if the county legislat authority fails to reject or 

15 conditionally approve the plan within ninety days of the plan's 

16 submission to the county legislative authority or within thirty days of 

17 a hearing on the plan when the hearing is held within ninety days of 

18 submission to the county legislative authority. However, a county 

19 legislative authority may extend this ninety-day time limitation by up 

20 to an additional ninety days where a finding is made that ninety days 

21 is insuffic to review adequately the general comprehens plan. 

22 In addition, the commissioners and the county legislative authority may 

23 mutually agree to an extension of the deadlines in s section. 

24 If the district includes portions or all of one or more cities or 

25 towns, the general comprehensive plan shall be submitted also to, and 

26 approved by resolution of, the legislative authorities of the cities 

27 and towns before becoming effective. The general comprehensive plan 

28 shall be deemed approved by the city or town legislative authority if 

29 the city or town legislative authori fails to reject or conditionally 

30 approve the plan within ninety days of the plan's submission to the 

31 city or town or within thirty days of a hearing on the plan when the 

32 hearing is held within ninety days of submission to the county 

33 Ie slative authority. However, a city or town legislative authority 

34 may extend this time limitation by up to an additional ninety days 

35 where a finding is made that insufficient time exists to adequately 

36 review the general comprehensive plan within these time limitations. 

37 In addition, the commissioners and the city or town legislative 
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1 authority may mutually agree to an extension of the deadlines in this 

2 

3 

4 

5 

6 

7 

8 

9 

10 

section. 

Before becoming effective, the general comprehensive plan shall be 

approved by any state agency whose approval may be required by 

applicable law. Before becoming effective, any amendment to, 

alteration of, or addition to, a general comprehens plan shall also 

be subject to such approval as if it were a new general comprehensive 

an. However, only if the amendment, alteration, or addition affects 

a particular city or town, shall the amendment, alteration, or addition 

be subject to approval by such particular city or town governing body. 

Passed by the House February 23, 2009. 
Passed by the Senate April 13, 2009. 
Approved by the Governor April 28, 2009. 
Filed in Office of Secretary of state April 29, 2009. 
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