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I. STATEMENT OF THE CASE

Here is what has happened, here is the history of what
has happened thus far in Eugster’s efforts to get the attention of
the court, a court, to conduct a trial regarding Eugster’s
allegations of law and fact that the WSBA defendants are
violating Eugster’s rights under the Civil Rights Act, 42 U.S.C.
§1983 and Declaratory Judgment under the Declaratory
Judgments Act, RCW Ch.7.24.!

Eugster went though a painful and disputed WSBA
Washington Lawyer Discipline Action. Eugster I.? It lasted
from a grievance circa late 2004, early 2005, to the Washington
Supreme Court Decision in June of 2009, and to the end of
Eugster’s suspension in December 2010 when Eugster was
reinstated.

Eugster was suspended for a year and a half, paid several
tens of thousands of fees (exclusive of his own fees) and costs. Id.

A few weeks after the discipline decision (Eugster I),

! Hereinafter, the action including the claims may be
referred as Eugster’s “Civil Rights Action.”

® Disciplinary Proceeding of Stephen K. Eugster, 166 Wash. 2d
293,209 P.3d 435 (2009).



Eugster found out that Jonathan Burke, the WSBA disciplinary
counsel who had brought the discipline action against Eugster,
was investigating a grievance against Eugster which had been
filed approximately circa end of 2005.

Eugster, from his experience with the WSBA Discipline
System and his study of the system and related discipline
system cases, learned that the System did not accord the
“lawyer in the dock” with procedural due process of law under
the Fifth and Fourteenth Amendments to the United States
Constitution and the Washington Constitution Art. I, Section 3,
“No person shall be deprived of life, liberty, or property, without
due process of law.”

Now, it appeared that the WSBA again, through Mr.
Burke, was going to bring another action against Eugster.

Discipline actions are frightful, punishing, and almost
emotionally debilitating. And, they cost a fortune if one loses.
Not only does a convicted lawyer pay fees and costs to the
WSBA, every month he does not practice law, he loses what he
could generate from his services - $7,000 - $10,000 in fees per

month.



Facing the strong possibility of another bar action,
Eugster determined that because the impending nature of the
action against him, he had standing to bring a Civil Rights
Action in U.S. District Court — one has to show standing under
U.S. Const. Art. III, and in this instance, standing existed
because of the threat against Eugster regarding the grievance,
the investigation and the fact that the same WSBA Office of
Disciplinary Counsel lawyer was involved. It was also necessary
to bring the action before the WSBA began the second discipline
action, otherwise the District Court would dismiss the action
under the Younger Abstention Doctrine.

Eugster filed a Civil Rights Action in the District Court
for the Eastern District of Washington in Spokane on December
2, 2009. Eugster I1.?

Shortly thereafter on December 21, 2009, Mr. Burke
dismissed the grievance telling the grievant he was doing so and
also admonishing Eugster about what Mr. Burke had thought

Eugster had done. Eugster was not given a chance to respond

3 Eugster II: Eugster v. Washington State Bar Association, No. CV
09-357-SMM (E..D Wash. 2010), affirmed, Memorandum July 17,2012
(9th Cir. 2012).



and the record of the dismissal and the included admonition
became a part of Eugster’s record with the WSBA.

The dismissal of the grievance made the case moot as far
as the action was concerned. Eugster amended his complaint,
asserting he still had standing because he should have been
given an opportunity to respond to the admonition. Amended
and Restated Complaint filed on January 21, 2010. Eugster
harkened to the case of Miller v. Washington State Bar
Association, 679 F.2d 1313, 691 F.2d 430 (Supplemental
Opinion) (9" Cir. 1982). The court did not see it that way and
dismissed the case. The 9'" Circuit affirmed the decision on
grounds of lack of standing, the claims not being ripe. See
footnote 3, and see the court’s memorandum decision at
Appendix 111.

In June of 2014, the Supreme Court issued its decision in
Harris v. Quinn, 134 S. Ct. 2618 (June 31, 2014). In it, Justice
Alito for the majority wrote about Lathrop v. Donohue, 367 U.S.
820 (1961), a plurality decision said to stand for the rule that it
was not a violation of the constitution to compel lawyers to be

members of an integrated bar. Justice Alito criticized the



decision and suggested, were the issue to come up again, it may
not be decided the same way. Harris v. Quinn, 134 S. Ct. at
2629.

On September 11, 2014, Eugster was hired by Verdelle G.
O’Neill, Spokane Valley, Washington, to provide her with legal
services regarding her estate planning and affairs and services
as her attorney in fact under a durable power of attorney.

Within a few days, on September 23, 2014, Cheryl
Rampley, the niece of Mrs. O’Neill’s deceased husband, Thomas
O’Neill, filed a grievance with the WSBA against Eugster.

Eugster responded to the grievance and continued to
respond when asked or given the opportunity. The last response
was on December 25, 2014. Eugster heard nothing further from
the WSBA.

On March 13, 2015, Eugster III ! was filed. Within a few
days of service, an investigator for the WSBA called Eugster and
arranged a meeting. The meeting took place on April 13, 2015.
On April 21, 2015, Francesca D’Angelo, WSBA discipline

counsel, notified Eugster that the Rampley Grievance had been

* Eugster III: Eugster v. Washington State Bar Association,
Case No. C15-0375JLR (W.D. Wash. 2015), on appeal to the 9th Circuit.

5



assigned to her.

Eugster III is now on appeal to the 9" Circuit. Briefs
have been filed. A hearing date has yet been set.’

Eugster IV (this action) seeks to have an independent
judicial body determine whether the WSBA Washington Lawyer
Discipline System violates procedural due process of'law under
the Fifth and Fourteenth Amendments to the U. S. Constitution.

Eugster IV ° was filed in Spokane County Superior
Court. Eugster’s research confirmed the Superior Court had
original jurisdiction. Wash. Const. art. IV, § 6.

Once the WSBA made it clear it was going to bring an
action against Eugster, Eugster filed an action in District Court.
Eugster V.” At this juncture, it was clear the Court had Art.

ITI jurisdiction.

5 Id.

 BEugster IV: Eugster v. Washington State Bar Association,
No. 15-2-04614-9, Superior Court of the State of Washington for Spokane
County. Constitutionality of WSBA Washington Lawyer Discipline
System: Procedural Due Process and Strict Scrutiny Analysis. Dismissed,
on appeal to the Washington Court of Appeals Division III.

" Eugster V: Eugster v. Paula Littlewood [WSBA Executive
Director], Case No. 2:15-cv-00352-TOR (E.D. Wash. 2015). Case
dismissed, on appeal to the 9th Circuit Court of Appeals.

6



The Superior Court dismissed the action with prejudice.
The dismissal was based solely on the court’s view that the
Supreme Court and the WSBA Discipline System had exclusive
jurisdiction over lawyer discipline and that Eugster would be
able to bring his Civil Rights Action in discipline proceedings
against Eugster were they to be brought. See Part II below.

Fearing what the Superior Court might do, (that is do
what it has done), Eugster filed an action in District Court of the
Eastern District of Washington. Eugster V.

Now, after Eugster V was dismissed and is now on
appeal to the 9" Circuit, the WSBA has commenced another
discipline action against Eugster. Eugster VI.®

II. WSBA DISCIPLINARY PROCEEDINGS FOLLOWING
SUPERIOR COURT DECISION

After this case was dismissed and after Eugster V was
dismissed, and while on its way to appeal before this Court, the
WSBA filed on June 16, 2016 and served a Formal Complaint
against Eugster. Appendix 1. On July 9, 2016, Eugster filed his

Response which included the Civil Rights Action. Appendix 9.

® Eugster VI.. WSBAv. Eugster Formal complaint filed in
June 2016, Response, Affirmative Defenses and Counter and Third Party
Claims filed in July, 2016. See Part II below.

7



The WSBA immediately filed a motion to strike the Civil
Rights Action Judge Cozza said must be brought in this
discipline proceeding. Appendix 83. The motion to strike is now
pending before the WSBA Chief Hearing Officer of the
Discipline System.

In response, Eugster filed a motion to dismiss the
discipline proceeding on the grounds that the proceeding
violated Eugster’s fundamental right to procedural due process
of law, and as a result the proceedings were void. Appendix 90.

It is clear the WSBA Discipline System will not undertake
jurisdiction to decide Eugster’s Civil Rights Action. Eugster is
left with no court which will hear his Civil Rights Action.

III. REPLY: COUNTER-STATEMENT OF ISSUES

WSBA defendants say the issue is whether Eugster’s due
process challenge must be dismissed because the Washington
Supreme Court has jurisdiction over lawyer discipline. Response
3. But, the case is not about some generalized notions of due
process, rather it is a Civil Rights and Declaratory Judgment

Action.



IV. REPLY TO RESPONDENTS’ ARGUMENT

This Reply is broken down into three parts: First, Eugster
will address the WSBA defendants’ assertion the trial court
“properly dismissed” Eugster’s case, Eugster IV.

Second, the Reply will address the res judicata issues raised
by WSBA defendants. Response at 23, 25 and 31.

Third, it will reply to the “other reasons” why defendants
think the case was properly dismissed.

A. First, the Superior Court Should Not Have Dismissed
the Case: the Superior Court has Jurisdiction.

The only reason why Superior Court dismissed Eugster IV
was that the trial court judge thought the court did not have
jurisdiction because “exclusive jurisdiction over matters of
lawyer discipline rests with the Washington Supreme Court.”
CP 226, § 5. See also, Response at 11. The court’s Dismissal can
be found at CP 225. The effect of the dismissal is to say that the
Supreme Court may act arbitrarily. But this violates separation
of powers. It also contradicts that the constitution is the law of

the land under the Supremacy Clause. Article VI, Clause 2.°

® Article VI, Clause 2. “This Constitution, and the Laws
of the United States which shall be made in Pursuance thereof:
and all Treaties made, or which shall be made, under the

9



The defendants are arguing that the WSBA Lawyer
Discipline System is immune from constitutional overview
because it has the power to decide what is or is not
constitutional. But, the System cannot be a judge in its own
case; Eugster is entitled to an independent and impartial
hearing process — the System obviously not independent and
impartial. See Eugster motion to dismiss in Eugster VI, the
discipline action. Appendix 90.

Defendants cite ELC 2.1 as the basis for saying the
Supreme Court has exclusive authority in the state to
administer the lawyer discipline system. Response at 12. But
saying this does not mean the Supreme Court has the right to
administer the system regardless of the constitutional rights of
a lawyer.

WSBA defendants say lawyer discipline proceedings are
“sut generis” or “one of a kind.” Response 12. But a description
of the proceedings does not lead to the conclusion that the

Supreme Court has exclusive jurisdiction over Eugster’s Civil

Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any
Thing [sic] in the Constitution or Laws of any State to the
Contrary notwithstanding.”

10



Rights Action and Declaratory Judgment Action. The term sui
generis only means the proceedings are unusual. It does not
mean that in such “one of a kind” actions a party does not have
the benefit of federal and state law or that the Supremacy
Clause is not applicable. See BLACK’S LAW DICTIONARY 1448 (7%
ed. 1999).

The Washington Superior Courts have jurisdiction in actions
brought under 42 U.S.C. § 1983. Robinson v. City of Seattle, 119
Wash. 2d 34, 57, 830 P.2d 318, (1992) (“State courts have
concurrent jurisdiction in actions brought under 42 U.S.C. §
1983”).

The superior court has jurisdiction over this action under
Article IV, § 6 of the Washington State Constitution and RCW
2.08.010 because exclusive jurisdiction over this matter has not
been vested in some other court.

Also, the superior court has jurisdiction over this action
under the Uniform Declaratory Judgments Act. RCW 7.24.010.

The WSBA provides no support for the superior court’s
decision to deny its original jurisdiction over Eugster’ Civil

Rights Action against the WSBA and the other defendants.

11



The WSBA defendants do not establish any authority by
which a lawyer’s Civil Rights Action against the WSBA
defendants “have been by law vested exclusively in some other
court.” Id.

The WSBA defendants ignore the state constitution which
governs the matter. They assert that the supreme court has
inherent exclusive authority over all matters relating to lawyers
in discipline actions. That is, defendants say that Eugster’s
Civil Rights Action must be pursued in the WSBA Washington
Lawyer Discipline System.

There is no doubt the Supreme Court has exclusive
jurisdiction over attorney discipline matters, but there is no
case, no argument that exclusive jurisdiction makes the
Discipline System into a superior court for the purpose of a
lawyer’s Civil Rights Action in which it is claimed that the
System in and of itself violates a lawyer’s Fifth and Fourteenth
Amendment rights of procedural due process of law.

Defendants claim this plenary authority can be found in a
number of Washington cases. Response 12. They cite In re

Disciplinary Proceeding against Burtch, 162 Wash. 2d 873, 887,

12



175 P.3d 1070 (2008), but they misquote the case. The court
said “This court has plenary authority to determine the nature
of lawyer discipline, but it has delegated specific responsibilities
to the Board.” Nowhere in Burtch can it be found that the
Supreme Court reasoned or said the court had plenary authority
to ignore the constitution for its own purposes of lawyer
discipline.

Defendants cite State ex rel. Schwab v. WSBA, 80 Wash. 2d
266, 269,493 P.2d 1237 (1972) and they include this quote
(lawyer discipline "exists under the aegis of one authority, the
Supreme Court"). The quote is meaningless as far as this case is
concerned — lawyer discipline does exist under the aegis of the
Supreme Court, the court has inherent discipline power over
lawyers, after all, it is to the bar of the Supreme Court to which
lawyers are admitted. But, this does not mean the court has
power unrestricted by the Washington Constitution to
arbitrarily control who is to remain admitted to the bar of the
court. The lawyer has constitutional rights regarding his license
to practice law; the rights are fundamental under the Fifth and

Fourteenth Amendments to the United States Constitution.

13



For example, power of legislation exists under one authority,
the state legislature. The power of legislation is subject to the
constitution. The legislature cannot enact laws which violate
the constitution.

The defendants rely on In re Sanai, 177 Wash. 2d 743,
767-68, 302 P.3d 864 (2013) (reasoning that a superior court's
authority in relation to lawyer discipline system is limited to
powers expressly delegated in court rules). This does not say
the superior court does not have jurisdiction over a Civil Rights
Action under the Civil Rights Act. What the court was saying in
the quoted language is that the superior court has the power of
contempt under the ELC. Id. at 177 Wash. 2d at768.

Defendants cite Hahn v. Boeing, 95 Wash. 2d 28 at 34, but
matters referred to on that page have nothing to do with any
power the Supreme Court has which is superior to the
constitution. Id.

Defendants cite three cases from other jurisdictions which
they say support the “plenary authority” argument. Response
at 16 and following.

First they cite, Smith v. Mullarkey, 121 P.3d 890, 891-93

14



(Colo. 2005) and say ("[T]he Colorado Supreme Court['s]
jurisdiction to regulate and control the practice of law . . . is
exclusive. . . . It is therefore evident that the district courts do
not have jurisdiction over claims that question the
constitutionality of the Bar admissions process.")

The constitutionality of the Washington Supreme Court bar
admissions rules or process is not at issue in the case at hand.

WSBA defendants cite Barnard v. Sutliff, 846 P.2d 1229,
1237 (Utah 1992), but the case has no application to a situation
like that of the situation in Eugster IV. Here is what is said on
page 1237 in the case opinion:

Under the Rules of Integration and Management of the
Utah State Bar, actions against lawyers grounded on
allegations of unethical conduct must be pursued
according to the procedures set forth in the Procedures of
Discipline. See R.Int. & Mngmt. (C)12. These procedures
plainly indicate that the Bar and its committees are the
first and exclusive forum for investigative actions of
alleged unethical conduct by an attorney. Procedures of
Discipline, rules VIII, IX, XI, XII. Appeals from these
lawyer discipline proceedings are to this court only.
Utah Const. art. VIII, § 4; Utah Code Ann. § 78-2-2(3)©;
Procedures of Discipline, rule XIV; see also Utah Code
Ann. § 78-51-19. Section 78-2-2(3)© also grants this
court exclusive appellate jurisdiction over interlocutory
appeals in lawyer discipline matters.

Defendants cite Jacobs v. State Bar of Cal., 20 Cal. 3d 191,

15



196-98 (1977), but again, the case has no application to Eugster
IV. The case only addressed whether the superior court with
power to supervise discipline investigation discovery could do so
only if the state bar sought to enforce its subpoena.

Even if it could be contended the court’s inherent
authority included some sort of plenary authority over lawyer
discipline, the constitution and the United States Constitution
would still apply. The reason, the constitution is the supreme
law of the land. The court is part of the constitution; for it to
say it has power regardless of the constitution would in fact
violate the constitution.'

B. Second, Res Judicata Does not Apply.
1. Standards Applicable to Res Judicata.
a. Claim Preclusion.
“Res judicata, or claim preclusion, prohibits the relitigation
of claims and issues that were litigated, or could have been
litigated, in a prior action. Loveridge v. Fred Meyer, Inc., 125

Wash. 2d 759, 763, 887 P.2d 898 (1995); Pederson v. Potter, 103

10 U.S. Const. art. VI, Clause 2, supra fn 9; see also,
Wash. Const. art. I, § 2 “ The Constitution of the United States
is the supreme law of the land.”

16



Wash. App. 62, 67, 11 P.3d 833 (2000).
b. Burden of Proof.

“The party asserting the defense of res judicata bears the
burden of proof.” Ensley v. Pitcher, 152 Wash. App. 891, 222
P.3d 99, 105, (2009); Hisle v. Todd Pac. Shipyards Corp., 151
Wash. 2d 853, 865, 93 P.3d 108 (2004).

c. Requirement of a Decision on the Merits.

The threshold requirement of res judicata is a valid and
final judgment on the merits in a prior suit. Hisle, 151 Wash. 2d
at 865.

“Res judicata also requires a final judgment on the merits.”
Pederson v. Potter, 103 Wash. App. 62, 11 P.3d 833, 835 (2000)
citing Schoeman v. New York Life Ins. Co., 106 Wash. 2d 855,
860, 726 P.2d 1 (1986); State v. Drake, 16 Wash. App. 559,
563-64, 558 P.2d 828 (1976).

“The long-settled general rule is that a judgment of
dismissal for want of jurisdiction is not res judicata as a final
decision upon the merits, and consequently does not operate as a

bar to a subsequent action before some appropriate tribunal.”

Peacock v. Piper, 81 Wash. 2d 731, 734, 504 P.2d 1124, 1127

17



(1973).
d. The Elements of Res Judicata.

Application of the doctrine requires identity between a prior
judgment and a subsequent action as to (1) persons and parties,
(2) cause of action, (3) subject matter, and (4) the quality of
persons for or against whom the claim is made. Id.; Pederson v.
Potter, 103 Wash. App. 62, 11 P.3d 833 (2000).

2. Eugster III and Res Judicata.

Defendants say “Eugster's due process claim should have
been brought, if at all, in Eugster III. In that prior lawsuit,
Eugster challenged mandatory membership in the WSBA, in
part based on his objections to the lawyer discipline system —
the very same objections he raises here.” Response 24.

Defendants misunderstand what Eugster III was about. As
far as an explanation of some of the things Eugster objected to
as a mandatory member of the WSBA, Eugster explained he was
troubled by the WSBA Lawyer Discipline System. Eugster III
Appendix 113, Complaint pages 9 - 11. This was again
explained in Eugster’s Amended and Restated Complaint,

Appendix 131, pgs. 12 - 14. See also, Judge Robart’s

18



Memorandum decision, Appendix 153 at page 9 (Appendix at
155).

Eugster III was not based upon “objections to the discipline
system.” Eugster made it clear that the action was not being
brought on objections to the discipline system.

Furthermore, such objections could not have been raised by
Eugster in Eugster IIT because he did not have standing to
raise such issues at the time. This is so because Eugster was
not then under any imminent threat of discipline action by the
bar. See Eugster II regarding the standing requirement of
imminence of threat. Appendix 111, Memorandum Decision of
the 9™ Circuit, July 17, 2012.

3. Eugster I and Res Judicata.

Eugster I is the Disciplinary Proceeding of Stephen K.
Eugster, 166 Wash. 2d 293, 209 P. 3d 435 (2009). This case
began with a grievance against Eugster in 2005. The WSBA
defendants say “Eugster's due process claim also could and
should have been raised even earlier, in Eugster I.” Response
at 25. This statement is erroneous. The source for this

argument 1s “CP at 226.” Response 25.

19



CP 226 is a page in the Order of Dismissal of the trial court
judge. Judge Cozza said:

7. The Washington Supreme Court has set up a system
of lawyer discipline in which the ultimate step is review
before the Washington Supreme Court. Title 12 ELC.

8. Constitutional claims and objections such-asthose
ratsed-by Plaintiff tirthiscase- have previously been

heard within discipline cases. See, e.g., In re Discipline of
Blanchard, 158 Wash. 2d 317 (2006); In re Discipline of
Scannell, 69 Wash. 2d 723 (2010). [The strikeout is in
the original.]

9. Plaintiff had the opportunity to raise his
constitutional concerns with the Washington Supreme
Court in-his prior discipline case.

The statements are meaningless. Findings of fact and
conclusions of law are unnecessary in Orders of Dismissal. CR
52 (a)(5)(B) - (5):

(5) When Unnecessary. Findings of fact and conclusions

of law are not necessary: ... (B) Decision on motions.

On decisions of motions under rules 12 or 56 or any
other motion, except as provided in rules 41(b)(3) and

55(b)(2).
“These findings are unnecessary, CR 52(a)(5)(B), and we do
not consider them on appeal.” Altabet v. Monroe Methodist

Church, 54 Wash. App. 695 fn. 1, 777 P.2d 544 (1989) citing

Duckworth v. City of Bonney Lake, 91 Wash. 2d 19, 586 P.2d 860

20



(1978).

The defendants’ argument is simply insupportable in fact
and law. It is not supported by the standards required for
purposes of res judicata.

Also, there is another reason why res judicata does not
apply. Eugster’s claims are under the Civil Rights Act, 42
U.S.C. § 1983. One is not talking about generalized due process
claims. One is talking about procedural due process and the fact
that the entire WSBA Lawyer Discipline System violates
procedural due process.

Below, the trial court said Eugster’s claims are to be made
in the Discipline System process. Eugster did bring those claims
in his defense and counterclaims in response to the Formal
Complaint (Appendix 1). See Eugster’s Answer, Affirmative
Defenses, Counterclaims and Third-Party Claims. Appendix 9.
But see what has happened — the WSBA has moved to strike.
See Part I1, supra at 7.

Eugster filed a motion to dismiss the discipline system
proceedings against him because the proceedings violated

procedural due process. The WSBA and defendant D’Angelo are

21



saying the motion cannot be brought because the rules do not
apply to it.

Lastly, there is no proof that Eugster did not bring due
process claims in the disciplinary proceedings against him. To
assert res judicata, the WSBA defendants would have to show
Eugster did not assert due process claims in discipline
proceedings. There is no such showing.

4. FEugster's Retaliation Claim and Res Judicata.

Here, the WSBA defendants assert Eugster was bound to
assert the damages claim in WSBA, Eugster III. Response at
31.

They assert first that the retaliation claim could have been
asserted because the case was filed “long after the investigation
had continued to develop.” Response 31. But this is untrue.
There was no further investigation of the grievance after
Eugster provided his last response to the WSBA on December
25, 2014. The WSBA'’s efforts to investigate and later file a
formal complaint against Eugster did not take place until
November 2015.

Eugster was not afforded an opportunity to amend Eugster
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III in order to raise the claim. The opportunity to amend given
by the court in Eugster III was not for the purpose of anything
other than an opportunity to set forth the activities the bar was
engaging in with Eugster’s dues were the activities Eugster
claimed not to be germane to the WSBA’s purposes as an
integrated bar association. Appendix 161, p. 11 of Judge
Robart’s decision.

Eugster did not amend the complaint because it was not
necessary to do so. Under the terms of the so-called Keller
Deduction, all of the actions of the bar because of the deduction
became permitted activities.

Under Keller v. State Bar of California, the WSBA

cannot use the compulsory membership fees of objecting

WSBA members for political or ideological activities that

are not reasonably related to the regulation of the legal

profession or improving the quality of legal services.
These activities are considered "nonchargeable." The

WSBA may use compulsory membership fees for all
other activities. [Emphasis added.]

Keller Deduction, WSBA Website, http://www.wsba.org/-
Licensing-and-Lawyer-Conduct/Annual-License-Renewal/Keller-
Deduction.

In sum, the retaliation claim did not exist until the time of

Eugster IV when it was filed in November 2015. The
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retaliation claim came about after the WSBA went to the
Review Committee seeking to have the committee order the
grievance to hearing. This was long after the court’s decision in
Eugster III was rendered and long after the case was appealed
to the 9th Circuit.

C. Third, Other Arguments That the Case Was Properly
Dismissed.

WSBA defendants also argue that Eugster’s claims are
justiciable. Response at 17. And, they argue that Eugster has
failed to state a due process claim. Response at 19. Both of
these arguments fail on the basis of the extensive allegations in
Eugster’'s Complaint which show that Eugster’s claims are
justiciable and the claims made, perhaps again and again, show
that Eugster has by obvious facts shown a claim or claims for
violation of procedural due process under the Fifth and
Fourteenth Amendments to the United States Constitution.

But there is another point, Eugster’s case is a Civil Rights
Action under 42 U.S.C. § 1983 and a Declaratory Judgment
action under RCW Ch. 7.24. Under these claims, Eugster has
established justiciability. Also Eugster has established

sufficient pleadings to establish his claims.
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V. CONCLUSION

The Superior Court has original jurisdiction over Eugster’s
Civil Rights Action claims under the specific provisions of Wash.
Const. art. IV, § 6. There has been no vesting of this jurisdiction
in the Supreme Court or the WSBA Lawyer Discipline System.
Not only has there been no vesting, there can be no vesting
because the WSBA Disciplinary Board is not a “court” for
purposes of exercising a court original jurisdiction. Eugster
must be accorded an independent and impartial legal process to
consider and act on his claims of unconstitutionality.

. . (F
Respectfully submitted this (¥ day of August, 2016.

EUGSTER LAW OFFICE PSC

Aohan k Togdin

Stephen Kerr Eugster, WSBA # 2003
2418 W Pacific Avenue

Spokane, Washington 99201-6422
(5609) 624-5566
eugster@eugsterlaw.com
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PROOF OF SERVICE
I hereby certify that on August 17, 2016, by previous
agreement of counsel, I emailed, the foregoing document
including its appendix to counsel listed below at their respective

e-mail addresses:

Paul J. Lawrence
Pacifica Law Group LLP
1191 2nd Ave Ste 20:0
Seattle, WA 98101-3404

paul.lawrence@pacificalaw-

group.com
Attorney for Defendants

Taki V. Flevaris
Pacifica Law Group LLP
1191 2nd Ave Ste 2000
Seattle, WA 98101-3404

taki.flevaris@pacificalawgroup.com
Attorney Defendants

August 17, 2016.

A Gplun

Jessica Anne Skelton
Pacifica Law Group LLP
1191 2nd Ave Ste 2000
Seattle, WA 98101-3404
jessica.skelton@pacificalaw-

group.com
Attorney for Defendants

k,

Stephen K. Eugster, WSBA # 2003

Z\Wip\A_A_Eugster\Case [[\Appeal\2016_08_16_reply.wpd
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JUN 16 2016

DISCIPLINARY
BOARD

BEFORE THE
DISCIPLINARY BOARD
OF THE
WASHINGTON STATE BAR ASSOCIATION

Inre Proceeding No. 16#00017
STEPHEN KERR EUGSTER, FORMAL COMPLAINT

Lawyer (Bar No. 2003).

Under Rule 10.3 of the Rules for Enforcement of Lawyer Conduct (ELC), the Office of
Disciplinary Counsel (ODC) of the Washington State Bar Association charges the above-named

lawyer with acts of misconduct under the Rules of Professional Conduct (RPC) as set forth

below.
ADMISSION TO PRACTICE

1. Respondent Stephen Kerr Eugster was admitted to the practice of law in the State of

Washington on January 2, 1970.
FACTS REGARDING COUNTS 1 -3

2. In September 2014, Verdelle O'Neill (Ms. O'Neill) was 88 years old, legally blind,

L.

and hard of hearing.

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
. Scattle, WA 98101-2539
Appendix - 1 (206) 727-8207

Formal Complaint
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Ms. O’Neill resided in Spokane, Washington.

(U8 ]

4. Kevin Carbury and Michelle Carbury (the Carburys) were Ms. O'Neill’s neighbors.

5. The Carburys had borrowed a substantial amount of money from Ms. O’Neill.

6. In September 2014, Ms. O’Neill moved temporarily to Sullivan Park Care Center
(Sullivan Park) after suffering from congestive heart failure.

7. Mr. Carbury told Respondent that Ms. O’Neill was in need of a lawyer.

8. Mr. Carbury had previously consulted with Respondent about filing a bankruptcy
petition on his behalf.

9. On or about September 11, 2014, Respondent met with Ms. O’Neill at Sullivan Park.

10. During the meeting, Ms. O’Neill expressed concern to Respondent that the Carburys

owed her money.

11. Respondent knew that Ms. O’Neill would be a potential creditor if the Carburys filed
for bankruptcy.

12. On or about September 12, 2014, Ms. O'Neill signed a fee agreement (agreement)
with Respondent for “Estate Planning; Power of Attorney, and other estate planning

documents.”

13. The agreement stated that Respondent’s fee for legal and other work would be $75

per hour.

14. On or about September 12, 2014, Ms. O'Neill also signed a power of attorney

appointing Respondent as her attorney-in-fact.

15. The power of attorney gave Respondent full power to administer Ms. O’Neill’s

personal and business affairs and granted him power to take action for the recovery of debts

owed to her.

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
. Seattle, WA 98101-2539
Appendix - 2 (206) 727-8207
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16. The power of attorney also allowed Respondent to be reimbursed for reasonable

expenses incurred but did not provide for other compensation.

17.On or about September 12, 2014, Respondent drafted a letter addressed to Ms.

O’Neill and Kevin and Michelle Carbury.

18. The letter stated:

I write this letter to you in light of the fact that Mrs. O’Neill has asked me to
undertake legal work for her and, because Kevin and Michelle Carbury have
asked or soon will ask me to provide them with legal representation concerning a
chapter seven straight bankruptcy (liquidation).

Kevin and Michelle, I understand are indebted to Mrs. O’Neill, in the amount of
$20,000. If Kevin and Michelle go through a chapter 7 bankruptcy the amount
owing to Mrs. O’Neill will be listed as a debt in the bankruptcy proceeding. If
the bankruptcy results in a discharge of Kevin and Michelle, that is a discharge
of all of their debts including the $20,000 owed to Mrs. O'Neill, Mrs. O’Neill
will not gain anything from Kevin and Michelle, unless Kevin and Michelle were
to agree to reaffirm the debt in the course of the bankruptcy or thereafter. They
would have no obligation to reaffirm the debt.

The representation of each of you does not involve the assertion of a claim by
one of you against the other represented by me in the same litigation or a
proceeding before a tribunal. Mrs. O’Neille [sic], if a bankruptcy is filed by
Kevin and Michelle will be represented of [sic] other counsel if necessary for
purposes of filing her bankruptcy claim.

19. Ms. O'Neill signed the letter.

20. Prior to signing the letter, Ms. Carbury revised the letter to reflect a dispute over the

amount of money that the Carburys owed to Ms. O’Neill as follows:

(TR
Cevin and Michelle, [ understandmldeb("d\lo Mrs, ONeill Mhmeurwhppmmm
) $20,660. If Kevin and Michelle go through a chapter 7 baakruptcy the amount owing to Mrs.
O'Neill will bz listzd as a debt in the bankruptcy proczeding. If the bankruptey results in a qq,\o—
cischarge of Kevin and Michalle, that is a dischacge of all of their debts including &:-526;569 ¥
cwed to Mrs, O'Neill, Mrs. ONeill will not gain anything from Kevin and Michelle, unless
Kevin and Michelle were to agree to reaffim the debt in the course of the bankruptcy or
thereafter. They would have no obligation to reaffirm the debt.

21. Ms. O’Neill did not initial the changes made by Ms. Carbury.

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
Seattle, WA 98101-2339
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22. On or about September 17, 2014, Adult Protective Services (APS), received a
complaint by a member of the community that Ms. O’Neill was being financially exploited by
Mr. Carbury.

23. Around that same time, APS received a separate complaint against Respondent that
Ms. O’Neill was being financially exploited by Respondent. APS began an investigation into

both complaints.

24. On or about September 23, 2014, Respondent drafted and presented Ms. O’Neill
with a new power of attorney.

25. The new power of attorney added a provision that allowed Respondent to pay
himself compensation for his services as attorney-in-fact at the rate of $75 per hour.

26. Ms. O’Neill signed the new power of attorney on or about September 23, 2014, the
same day that Respondent presented it to her.

27. The terms of the new power of attorney were not fair or reasonable to Ms. O’Neill.

28. Respondent did not advise Ms. O’Neill in writing about the desirability of seeking
the advice of independent counsel before she signed the new power of attorney.

29. Respondent did not give Ms. O’Neill a reasonable opportunity to seek the advice of
independent counsel before she signed the new power of attorney.

30. Ms. O’Neill did not give her informed consent in writing to the essential terms of the
transaction and/or Respondent’s role in the transaction, including whether Respondent was

representing Ms. O’Neill in the transaction.

31. On or about October 7, 2014, Ms. O’Neill left Sullivan Park and returned to her

residence.

32. On or about October 8, 2014, Respondent gave Ms. O’Neill a $4,925.92 invoice for

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
_ Seattle, WA 98101-2539
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his professional services.

33. Respondent’s invoice included multiple duplicate entries.

34. Respondent’s invoice included time spent speaking to and meeting with the APS
investigator regarding APS’s investigation of Respondent.

35. Respondent’s invoice billed $75 per hour for non-legal services such as picking up
Ms. O’Neill’s prescriptions, delivering a letter to the post office, and making a hair appointment
for Ms. O’ Neill.

36. One or more of the charges on the October 8, 2014 invoice were unreasonable.

37. Ms. O’Neill paid the October 8, 2014 invoice in full.

38. On or about December 4, 2014, Respondent gave Ms. O’Neill a $1,681.36 invoice
for his professional services.

39. The invoice billed charges at $75 per hour for non-legal services such as research
and purchasing household items and delivering the items to Ms. O’Neill.

40. One or more of the charges on the December 4, 2014 invoice were unreasonable.

41. Ms. O’Neill paid December 4, 2014 invoice in full.

42. On or about January 11, 2015, Respondent gave Ms. O’Neill a $2,277.75 invoice for
his professional services.

43. Respondent’s invoice included time spent speaking to and meeting with the APS
investigator regarding APS’s investigation of Respondent.

44, The invoice billed charges at $75 per hour for non-legal services such as cleaning
Ms. O’Neill’s living room, kitchen, and bathroom, and starting a load of laundry.

45. One or more of the charges on the January 11, 2015 invoice were unreasonable.

46. Ms. O’Neill paid the January 11, 2015 invoice in full.

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
Secattle, WA 98101-2339
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47. On or about February 22, 2015, Respondent gave Ms. O’Neill a $1,911.73 invoice
for his professional services.

48. Respondent’s invoice included time spent corresponding by email with the APS
investigator regarding APS’s investigation of Respondent.

49. The invoice billed charges at $75 per hour for non-legal services such as checking on
Ms. O’Neill’s house, turning the heat down, and unplugging the heaters.

50. One or more of the charges on the February 22, 2015 invoice were unreasonable.

51. Ms. O’Neill paid the February 22, 2015 invoice in full.

52. On or about March 31, 2015, Respondent gave Ms. O’Neill a $2,887.20 invoice for
his professional services.

53. The invoice billed charges at $75 per hour for non-legal services such as shopping
for groceries, “dealing with” a lock change at Ms. O’Neill’s house, getting cash for Ms. O’Neill
from her bank, and bringing her food.

54. One or more of the charges on the March 31, 2015 invoice were unreasonable.

55. Ms. O’Neill paid the March 31, 2015 invoice in full.

56. On or about June 9, 2015, Respondent gave Ms. O’Neill a $4,783.13 invoice for his
professional services.

57. The invoice billed charges at $65 per hour for non-legal services such as telling Ms.
O’Neill about an upcoming Mariner’s game, reminding her of her doctor’s appointment,
cleaning her commode and toilet, washing dishes, and taking out her garbage.

58. One or more of the charges on the June 9, 2015 invoice were unreasonable.

59. Ms. O’Neill paid the June 9, 2015 invoice in full.

60. On or about January 13, 2015, Respondent filed a bankruptcy petition on behalf of

OFFICE OF DISCIPLINARY COUNSEL
WASHINGTON STATE BAR ASSOCIATION
1325 4th Avenue, Suite 600
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the Carburys which listed Ms. O’'Neill as a creditor. The petition listed the amount of debt owed
to Ms. O’Neill as “unknown.”

61. Respondent’s representation of Ms. O’Neill was directly adverse to the Carburys.

62. Respondent’s representation of the CarEurys was directly adverse to Ms. O’Neill.

63. There was a significant risk that Respondent’s representation of Ms. O’Neill would
be materially limited by Respondent’s responsibilities to the Carburys.

64. There was a significant risk that Respondent’s representation of the Carburys would
be materially limited by Respondent’s responsibilities to Ms. O’Neill.

65. Respondent did not reasonably believe that he could provide competent and diligent
representation to the Carburys and/or Ms. O’Neill under the circumstances.

66. Respondent did not advise Ms. O’Neill to seek other counsel or assist her in
obtaining alternate representation for the purposes of filing a claim in the Carburys’ bankruptcy.

67. On or about February 24, 2015, a meeting of creditors was held in the Carburys’
bankruptcy.

68. Ms. O’Neill did not appear for the meeting and was not represented by counsel.

69. In April 2015, APS closed its investigation of Respondent and Mr. Carbury. APS
recommended that the attorney general file a petition for guardianship based in part on concerns
about Ms. O’Neill’s mental capacity.

70. On or about April 8, 2015, the attorney general filed a petition for guardianship
alleging that Ms. O’Neill had moderate to severe cognitive, visual, and hearing deficits. A
guardian ad litem was appointed to investigate the matter.

71. On or about May 27, 2015, the Carburys’ debts to Ms. O’Neill were discharged.

72. On August 18, 2015, Ms. O’Neill died. The Guardianship action was dismissed.
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COUNT 1
73. By representing Ms. O’Neill and the Carburys, where one or both representations
involved a concurrent conflict of interest, Respondent violated RPC 1.7.
COUNT 2
74. By having Ms. O’Neill execute the second power of attorney, without meeting the
requirements of RPC 1.8(a)(1) and/or RPC 1.8(a)(2) and/or RPC 1.8(a)(3), Respondent violated
RPC 1.8(a) and/or RPC 1.4(b).

COUNT3

75. By charging and/or collecting unreasonable fees, Respondent violated RPC 1.5(a).
THEREFORE, Disciplinary Counsel requests that a hearing be held under the Rules for
Enforcement of Lawyer Conduct. Possible dispositions include disciplinary action, probation,

restitution, and assessment of the costs and expenses of these proceedings.

Dated this_[{ day of ;jow/,zow.w

Fragcesed D'Angelo, Baf No. 22979
Disciplinary Counsel
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BEFORE THE DISCIPLINARY BOARD OF
THE WASHINGTON STATE BAR ASSOCIATION

Inre

STEPHEN KERR EUGSTER
Lawyer (Bar No. 2003)

Proceeding No. 16#00017

ANSWER, AFFIRMATIVE DEFENSES,
COUNTERCLAIMS AND THIRD - PARTY
CLAIMS

STEPHEN KERR EUGSTER,

Plaintiff,
VS.

WASHINGTON STATE BAR ASSOCIATION, a
legislatively created Washington
association (WSBA); and PAULA LITTLE-
WOOD, Executive Director, WSBA, in her
official capacity;
and

DOUGLAS J. ENDE, Director of the WSBA
Office of Disciplinary Counsel, in his
official capacity; FRANCESCA D'ANGELO,
Disciplinary Counsel, WSBA Office of
Disciplinary Counsel, in her official
capacity;

and
DOES 1-10,

Defendants.

ANSWER, AFFIRMATIVE DEFENSES,

COUNTER COMPLAINT AND THIRD -
PARTY COMPLAINT FOR
DECLARATORY JUDGMENTS,
INJUNCTION, AND DAMAGES (42
U.S.C. §1983)

Eugster Law Office PSC
2418 West Pacific Avenue
Spokane, Washington 99201-6422

COUNTERCLAIMS AND THIRD - PARTY ELRRRNGiX - 9




ANSWER, AFFIRMATIVE DEFENSES, COUNTER AND
THIRD- PARTY CLAIMS

For Answer, Affirmative Defenses, Counterclaims, and Third- Party Claims, Eugster in

response to the Washington State Bar Association (WSBA) Formal Complaint against him,

alleges as follows:

© o 1 o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1 CHARACTER OF THE CASE: JURISDICTION OF THE FORUM

1.1 Introduction. Stephen Kerr Eugster’s response to the WSBA's Formal Complaint®
requires an introduction. The history of the case is important. And, an explanation of the
jurisdiction of the forum, the Disciplinary Board of the WSBA, is a necessity. There are a
number of Eugster-WSBA related cases.

1.2 Eugster / WSBA Cases.

Case l: Disciplinary Proceeding of Stephen K. Eugster, 166 Wash.2d
293, 209 P. 3d 435 (2009).

Case ll: Eugster v. Washington State Bar Association, No. CV
09-357-SMM (Dist. Court, ED Wash. 2019) affirmed, 9th Circuit
2012,

Case lll: Eugster v. Washington State Bar Association, Case No.
C15-0375JLR (Dist. Court, WD Wash. 2015), on appeal to the
9th Circuit.

Case IV: Eugster v. Washington State Bar Association, No.
15-2-04614-9, Superior Court of the State of Washington for
Spokane County. Constitutionality of WSBA Washington
Lawyer Discipline System: Procedural Due Process and Strict
Scrutiny Analysis. Dismissed, on appeal to the Washington

! A formal complaint is the same as a charging, an indictment. The charging or
indictment in this case has three counts (charges) against the lawyer.

ANSWER, AFFIRMATIVE DEFENSES, Aopendix - 10
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Court of Appeals Division [ll.

Case V: Eugsterv. Paula Littlewood [WSBA Executive Director], Case
No. 2:15-cv-00352-TOR (Dist. Court, ED Wash. 2015), Case
dismissed, on appeal to the 9™ Circuit Court of Appeals.

1.3 Casel. Case |, was In the Matter of Disciplinary Proceeding Against Eugster, 166
Wash.2d 293, 209 P. 3d 435 (2009). This case began with a grievance against Eugster in
2005 and ended with orders suspending Eugster from the practice of law for eighteen
months and orders of costs and reimbursements totaling several tens of thousands of
dollars. From grievance to the end of Eugster’s suspension in December 2010 spanned
about six years.

Going into the discipline proceeding Eugster had some faith or hope the system
would give him a fair shake, would be impartial and reasonable. Instead, Eugster
gradually learned that the system was predictable because it was not impartial and
reasonable, that the system violated procedural due process of law. This discovery was a
result of Eugster’s experience in the discipline action and his study and reflection in the
months following the decisions of the hearing officer, WSBA Disciplinary Board appeal
and appeal to the Washington Supreme Court.

For example, Eugster learned that if a formal complaint is ever filed against a lawyer
the lawyer can be assured that she will be found guilty of wrong doing. The system is
totally biased against the lawyer. The bias is so great a lawyer must take a settlement if
she can get it, because the settlement result will be less severe than whatever result
from contesting the complaint in would come to. Not only will the lawyer lose, the result

will be considerably more severe, costly and debilitating and for some debilitating to the

ANSWER, AFFIRMATIVE DEFENSES, .
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point of despair.

1.4 Caseil. Several months prior to the end of Eugster’s suspension in 2010,
Eugster learned the WSBA prosecutor in the Case |, Jonathan Burke, WSBA Office of
Discipline Counsel (ODC) had begun investigating a grievance which had been sitting on
his desk since it was filed back sometime in 2005. This news was deeply troubling to
Eugster, in light of what he had learned about the system. Eugster filed Case ll, an action
in United States District Court for the Eastern District of Washington. Eugster v.
Washington State Bar Association, No. CV 09-357-SMM (Dist. Court, ED Wash. 2019)
affirmed, 9th Circuit (2012). This was a Civil Rights Act action contesting the-
constitutionality of the WSBA Discipline System from the standpoint of procedural due
process under the Fifth and Fourteenth Amendments 