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STATEMENT OF THE lSStJES 

1. RPC 1 .4 requires a lawyer to explain a matter to the extent 

reasonably necessary to permit the client to make inf(Yt'med decisions 

regarding the representation. Under RPC 1.7, a lawyer shall not represent 

a client if there is a significant risk that the representation will be 

materially limited by a personal interest of the lawyer. According to the 

evidence and the unchallenged flndings of fact, Respondent prepared 

estate planning documents for a client that provided for Respondent to 

receive $8,000 per year for "managing" a trust corpus that never exceeded 

$49, nne! that potentially gave Respondent exlensivc decision-making 

authority over the client's assets, living arrangements, healthcare, and 

even the welfare of her disabled child. Respondent did so without his 

client's knowledge of the provisions that benef1ted Respondent himself, 

and without his client's informed consent. Do the evidence and the 

findings of fact support the Disciplinary Board's unanimous conclusion 

that Respondent violated fZPC 1.4 and 1 . 7? 

2. RPC t.5(a) prohibits a lawyer from charging or collecting an 

unreasonable fee. Under RPC 8.4(c), it is professional misconduct for a 

lawyer to engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation. According to the evidence and the 11nchallenged 

findings of fact, Respondent charged and collected a $2,000 quarterly fee 
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for acting as trustee of a $49 trust at a time when he was not yet the 

trustee. Ailer he was discharged and a grievance was filed, Respondent 

sent his client a "reconstructed" $4,373.25 invoice for "services" which, 

according to expert testimony, were ''just [an] unnecessary churning of 

fees.'' Do the evidence and the findings of fact support the Board's 

ummimous conclusion that Respondent violated RPC 1.5(a) and 8.4(c)? 

3. RPC 1.15A(f) requires a lawyer to promptly deliver to a client 

the property which the client is entitled to receive. Under RPC l.16( d), a 

lawyer must surrender papers and property to which the client is entitled. 

According to the evidence and the unchallenged 11ndings of fact, 

Respondent repeatedly and persistently refused to return his clients' 

original estate planning documents after they terminated his services. 

According to his own testimony, Respondent did so out of"pride." Do the 

evidence and the findings of fact support the Board's unanimous 

conclusion that Respondent violated RPC 1.15A(J) and l.l6(d)? 

4. Under RPC 8.4(cl), it is professional misconduct for a lawyer 

to engage in conduct that is prejudicial to the administration of justice. 

According to the unchallenged findings of fact, Respondent made threats 

against a former client to induce him to withdraw a grievance he tiled nller 

Respondent refused to return the client's origin a] estate planning 

documents. R.espondent also went to the home of his former client's 
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subsequent lawyer and made threats against her, as we.ll. Do the evidence 

and the Jlndings of J:~lCt support the .Board's unanimous conclusion that 

R.esponclent violated RPC 8.4(d)? 

5. Suspension .is the presumptive sanction for each of the four 

violations that Respondent committed. 'There are seven aggravating 

factors, and no mitigating fl1.ctors. Based on the presumptive sanctions and 

the aggravating factors, the Disciplinary Board unanimously 

recommended that Respondent be suspended for two years. Should this 

coUJi affirm the Board's unanimous sanction recommendation? 

6. This court suspended Respondent on an interim basis under 

ELC 7.3 because Respondent asserted that he was "totally and completely 

incompetent" and "totally incapable" of acting as a lawyer for himself. 

'T'he Disciplinary Board unanimously recommended a two-year 

disciplinary suspension under ELC 13.3 as a sanction for Respondent's 

ethical misconduct. Does Lhe two-year disciplinary suspension 

recommended by the Board exceed the three-year maximum term of a 

disciplinary suspension under ELC 13 .3( a) because Respondent was 

previously suspended under a different rule for a different reason? 



I. COUN'J'ERSTATEMENT OF THE CASE 

A. SUBSTANTIVE FAC'.I'S 

In July 2008, Stephen Keen and his rnother Margaret Keen hired 

Respondent to prepare some estate planning documents. Findings of Fact, 

Conclusions of Law, and Hearing Ofticer's Recommendation (FFCLR)1 ,I 

5; EX 19 at l. Neither Margaret Keen nor Stephen Keen had any prior 

relationship with Respondent. FFCLR ,[ 6. At the time, Margaret Keen 

was 91 years old, and Stephen Keen was 65 years old. FFCI.R ,l 6. Both 

were mentally competent but physical1y disabled. FFCLR ,I 6. Margaret 

Keen had poor eyesight and difficulty reading, a fact of which Respondent 

was aware. FFCLR ,1~ 15-16; TR2 31-32, 183. Respondent charged Ms. 

Keen a flat fee of $3,000 for the preparation of her estate planning 

documents. FFCLR ,[ 5; EX 19 at 1, EX 23. The full amount was paid in 

two payments of $1,500 each on July 31 and September 11, 2008. FFCLR 

,[ 5; EX 19 at 1-2. 

Respondent prepared a lengthy, complex estate plan for Margaret 

Keen that included (1) the Last Will of Margaret Stephen Keen, EX 105 at 

IIALL001209-1216, EX 121, (2) the Stephen Keen Trust, EX 104, (3) the 

1 'J'hc FFCLR arc at BF 57 and attached as Appendix A. 
2 "'J'R" refers to the transcript of the February 20!3 disciplinary hearing, BF 56. 
'T'he transcript of the August 2011 disciplinary hearing, BF 36, was admitted as 
an exhibit at the l'ebruary 2013 disciplinary hearing and is referenced herein as 
EX 135. 
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Living Wi II of Margaret Stephen Keen, EX 106, and ( 4) a General 

Durable Power of Attorney, EX 107. FFCLR ~~ 9; EX 105. 'l'he Last Will 

that Respondent prepared named Stephen Keen the executor, and named 

Respondenl himself the successor executor with the power to "hire himself 

in regard to any issues arising under" the Last Will or the Stephen Keen 

Trust FFCLR ~~ 27; EX 105 at l:TALL001212-13, 1216, EX 121 at 

HALL001576-77, 1579. The Stephen Keen Trust was the designated 

beneficiary in the Last Will. FFCLR ,[,! 12, 27; EX 1 05 at ITALLOO 1212, 

EX 121 at TIALLOO 1576. Margaret Keen was the grantor and the trustee 

of the Stephen Keen Trust, and Stephen Keen was the trust beneficiary. 

FFCLR ,[,[ 9, 13; EX l 04 at HALLOOO 190. 

The Stephen Keen Trust was a special needs trust intended to 

provide Stephen Keen with the benefit of Margaret Keen's estate without 

disqualifying him from receiving need-based government benetits such as 

Supplemental Security Income (SSI) and Medicaid. FFCLR ,I 9; EX 104 

at HALL000190~192, EX 135 at 190. The trust instrument that 

Respondent prepared for Margaret Keen's signature included the 

following provisions: 

• Respondent himself was named the successor trustee in the 

event that Margaret Keen ceased to serve as trustee for any 

reason. FFCLR ,[ 9; EX 104 at HALL000198. Respondent 
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knew when he prepared the trust instrument that Margaret 

Keen was in failing health and would not serve as trustee J~)r 

long. Fr:cLR ~~ 14; TR 32; EX 32-34. 

• Respondent, as trustee, would be paid two percent of the trust 

corpus or $8,000 per year, whichever was greater, in quarterly 

payments. FFCLR ,, 10; TR 29; EX 104 at HALL000208. 

R.espondent knew when he prepared the trust instrument that 

Margaret Keen's estate was valued at approximately $400,000. 

FFCLR ~[9; TR 97. 

• Respondent, as trustee, could hire himself to "work as attorney 

for the 'I'rust." to work on "other legal matters related to the 

business of the ·rrust," and to bill the trust "at his usual hourly 

rate" (whicb be did not specify) for such work. l;'FCI,R ,l 11; 

EX l 04 at HAL,L000208. 

Tn the Living Will that Respondent prepared for Margaret Keen's 

signature, I:Zespondent himself was appointed to act as Margaret Keen's 

"Fiealth Care Representative" in the event that Stephen K.een was 

"unavailable" lbr any reason. FFCl.,R ,123; EX 106 at HALL001525. In 

that capacity, Respondent would have the following powers, among 

others: 

• The power to review and/or disclose Margaret Keen's medical 



records. EX l 06 at HAL,L001525-l526. 

• T'he power to arrange for Margaret Keen's admission to a 

hospital, nursing home, or other facility; and the power to make 

decisions concerning visitation .. EX l 06 at I·IALLOO 1 526~ 1528. 

• The power to employ or discharge medical providers and the 

power to arrange for pain~relief drugs and/or procedures, 

including "unconventional pain-relief therapies." EX 106 at 

TIALLOO 1526-1528. 

• The power to request, require, or consent to a "Do Not 

Resuscitate" order. EX 106 at HALLOO 1530. 

In the Power of Attorney that Respondent prepared for Margaret 

Keen's signature, Respondent him.selfwas named the "alternate agent" for 

Margaret K.een. FFCI.J.R ~123; EX 107 at FIAL,L001533. In that capacity, 

Respondent would have all the powers granted to the ''agent," Stephen 

Keen, in the event that Stephen Keen was unable or unwilling to serve. EX 

107 at HALL001533. Respondent could simply execute an affidavit 

stating that Stephen Keen was unable or unwilling to serve, and such 

af!1davit would be "conclusive evidence" that Respondent himself had all 

the powers granted to the "agent." EX 107 at HALL001533. As "agent," 

Respondent would have extensive decision-making authority, in his "sole 

and absolute discretion," over all of Margaret Keen's assets, her living 
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arrangements, her healthcare, and the welfare of her disabled child, 

Stephen Keen. F;;x 107 at HALLOO 1534~49. 

R.espondent mailed all these documents, as well as others, to 

Margaret Keen on September 3, 2008. FFCLR ,[ 15; EX 22. On October 

28, 2008, Respondent Yvent to Margaret Keen's home and had her execute 

the documents. F.FCLR ~ 17; TR 27. Even though he knew that Margaret 

Keen had difnculty reading, Respondent did not read the documents to 

her, although he explained some of the provisions of the estate plan and 

some of the "concepts" behind the documents. FFCLR ~~~ 15-16; TR 31-

32; EX 32. But because he was eager to become the trustee of the Stephen 

Keen Trust, and thereby reap the financial benefits that would result f:l:om 

the provisions he himself had drafted, Respondent did not fully or even 

adequately explain the risks and disadvantages of the plan that he had 

devised. FFCLR ,[~[18-21, 24-26. 

T;'or example, .Respondent did not explain that there were better and 

less expensive alternatives to having a .lawyer such as himself serve as 

trustee. FFCLR. ,[~[ 18, 25; 'TR 141-42, 144-45. Respondent did not 

explain, in a way that could be reasonably understood, the many ways in 

which the estate plan he had drafted would allow him to pay himself f"l:om 

the trust corpu.s. FFCLJZ ,!,[ 18, 21, And Respondent did not explain the 

various roles he had given himseu: or the risks to Margaret and Stephen 
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Keen of allowing Respondent to assume those roles. Ji'FCLR ,I 24; T'R 

178-80, 185-86. As a result, neither Margaret nor Stephen Keen 

understood that lZcsponclcnt had put in place a plan under which he, a 

virtual stranger to them, would have extensive powers over their finances, 

their healthcarc, and their lives. FFCLR ,122; 'l'IZ 178-80, 185-86. 

On December 29, 2008, Stephen Keen paid Respondent $2,050. 

TR 35-36; EX 19 at 5. Respondent used $493 of the $2.,050 to fund the 

trust, although there was no good reason to fund the trust at all before 

Margaret Keen's death. FFCLR ,]32; TR 40-41, 138-39, 148, 150-51. At 

no time did the trust corpus ever exceed $49. FFCLR ,132; TR 41; EX 31. 

Of the remaining $2,001, $2,000 was the quarterly fcc Respondent 

charged for acting as trustee of the Stephen Keen Trust. FFCLR ,I 30; TR 

35-37, 39-40. Respondent knew, however, that he was not the trustee of 

the Stephen Keen Trust, because Margaret Keen had not yet relinquished 

that position. FFCLR ,, 31; TR 37; EX 27. If Respondent had been the 

trustee, and if the trustee had been entitled to compensation at the rate of 

two percent of the trust corpus per year, then Respondent would have been 

entitled to about $0.25 per quarter. FFCIJZ ,! 33. But Respondent had 

drafted the trust instrument so that the trustee would be paid at least 

1 According to Respondent's counsel, the trust was funded with $49 instead of 
$50 because "[t]hat's all Mr. Hall had in his wallet" when be went to the bank. 
TT\. 246, 267-68. 
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$2,000 per qumter, whether the trust contained $4 or $400,000. F'FCL,R ,I 
1 0; T'R 29; EX 104 at HALL000208. 

On January 7, 2009, barely two months after Respondent had 

become successor trustee of the Stephen Keen Trust by virtue of the trust 

agreement he had drafted, Respondent had Margaret Keen sign a 

Declination to Serve as Trustee of the Stephen Keen Special Needs Trust. 

FFCLR ,]35; TR 33-34, 37; EX 27. By that time, Margaret Keen was 92 

years old, living in a nursing home, and, according to Respondent, "no 

longer competent" to act as trustee. TR 32-34, 37; EX 32. Respondent 

thereby became trustee of the Stephen Keen Trust. TR 42. 

In March 2009, Stephen Keen was looking for an assisted living 

facllity for himself. 'I'R 1 n. A consultant with whom he met asked to 

review his and his mother's estate planning documents. 'I'R 178-79. The 

consultant, Victoria De Vine, pointed out to Stephen Keen that Respondent 

was named as a successor tlduciary in those documents. TR 179-80. Mr. 

Keen was surprised and upset by this, because it was not what he or his 

mother had intended. JiFCLR ~~ 39; TR 179-80. When Margaret Keen 

learned of this, she was surprised and upset too, because she would never 

have knowingly designated Respondent, whom she barely knew, as her 

fiduciary with respect to her finances, her healthcare, her will, and the 

Stephen Keen 'I'rust. FFCL,R ,!,[ 39A 1; TR 185-86. 
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Margaret and Stephen Keen hired lawyer Jamie Clausen to prepare 

new estate planning documents ret1ecting their true intentions. l7FCLR ,,,[ 

38-41; TR 176-86; EX 7-10, 12. Jn the new documents that Ms. Clausen 

prepared, Margaret Keen's niece, Nancy Caputo, was named Margaret 

Keen's successor attorney-in-fact for "llnanccs and property, her successor 

agent for healthcarc decisions, the successor executor of her will, and the 

successor trustee of the Stephen C. K.een Special Needs Trust. TR 180; EX 

7-9. This was what Margaret and Stephen Keen had intended all along, 

and what they had expected Respondent's estate p.Janning documents to 

provide for. FFCLR. ,,,[ 39, 41; TR 179-80, 185. On March 20 and 26, 

2009, Margaret and Stephen K.een executed the new estate planning 

documents that Ms. Clausen prepared at their request. F.FCLR ,1,1 39, 41, 

TR 180-81; EX 7-10, 12. Unlike Respondent, Ms. Clausen read the 

documents to Margaret Keen before they were signed. TR 183, 185. Ms. 

c:lausen charged Margaret Keen a llat fee of $1,050 for preparing her 

estate planning documents. ·r.R 182; EX 36 at 3. 

Margaret and Stephen Keen asked Ms. Clausen to send a letter to 

Respondent. TR 192-94; EX 24, 123. Before doing so, Ms. Clmtsen 

repeatedly left telephone messages for Respondent, but he did not respond. 

EX 24. On April 7, 2009, Ms. Clausen sent Respondent a letter in which 

she informed him (a) that her clients never approved of Respondent's 
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having placed himself in the role of a successor fiduciary, and (b) that all 

the estate planning documents that Respondent dral'ted for Margaret Keen 

had been revoked. FFCLR ,] 42; EX 24. Ms. Clausen informed 

Respondent that her clients were "very concerned" about those documents, 

and that they requested that he return the originals so they could be 

destroyed. EX 24. Ms. Clausen also informed Respondent that her clients 

requested a refund of the fees they paid, since the documents Respondent 

prepared for them contained terms they did not approve, which required 

them to have new estate planning clocurnents drafted. EX 24. 

Respondent refused to return the documents and refused to accept 

that his services had been terminated. FFCLR ,],[ 43, 58; TR 55-57, 59-62; 

EX 1 at 5, EX 2 at 1, EX 5, EX 13, EX 21 at 3, EX 25, EX 29. Respondent 

would later explain, with considerable understatement, that his <~pride" 

took over. FFCLR ~~ 43; TR 56-57, 63-64 .. Respondent's initial response 

was an email to Ms. Clausen in which he complained that her April 7, 

2009, letter was "unprofessional as to border on libel." EX 25. He told Ms. 

Clausen that he did not feel "eomf<xtablc" dealing with her, and that "the 

next step" was to "get adult protective services involved." EX 25. 'I'hat 

was a fairly mild response, as cornpared to what Respondent would do 

later. 

Margaret and Stephen Keen wrote to Respondent themsel.ves, but 
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neither they nor Ms. Clausen received a response. EX 139. Stephen K.een 

was upset by Respondent's refusal to return the original documents, so he 

Hlccl a grievance against Respondent with the Ot11cc of Disciplinary 

Cm.msel. Ff;'CLR ,I 45; TR 156, 162-63, 195; E~X 139. In a November 28, 

2009 letter to Disciplinary Counsel, Respondent acknowledged that he had 

the original documents but was "reluctant" to return them to his former 

clients. EX 21. On February 22, 2010, after multiple requests, Respondent 

provided some of his client file to Disciplinary Cmmsd, but he insisted 

that the original estate planning documents be returned to him, claiming 

that he needed them to file a lawsuit against Ms. Clausen and Stephen 

Keen. FFCLR ,[ 48; TR J 57-61; EX 29. 

Meanwhile, on February 21, 2010, Respondent demanded that 

Margaret or Stephen K.cen pay him $4,273.25, which be claimed he was 

owed "under the trust agreement." FFCLR ~1,1 46~47; EX 29. Those 

charges were unreasonable and unnecessary. Fl~'CLR ,I 47. Respondent 

sent his demand to Disciplinary Counsel, and directed her to advise 

Stephen Keen that the bill "must be paid in two weeks" or else 

Respondent would "turn it over to collections." 'I'R 158; EX 29. 

Respondent also maintained that he was still entitled to an additional 

$2,000 per quarter "since the creation of the trust," even though the trust 

corpus never exceeded $49, and even though he had no contact with 
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Margaret or Stephen Keen since March 2009 or earlier. TR 42, 46, 58~59; 

EX 29. 'fhcn, on May 25, 2010, Respondent sent a "reconstructed" invoice 

for $4,373.25 directly to Stephen Keen. FFCLR ,, 53; 'T'R 42A4, 77; EX 

1 ,·1 125 at .HALL001584-86. The cover letter addressed to Stephen Keen 

states: "To be paid within 10 days of May 25, 2010 or will be submitted 

for collection at 12(Yo interest compounded monthly." EX 1. 

On the same day he sent the $4,373.25 invoice to Stephen Keen, 

Respondent made a bizarre, unannounced visit to Jamie Clausen's home 

ofTice. 5 FT'CLR ,1,1 49-51; TR 70-72, 196-201. Respondent carne to Ms. 

Clausen's door at about 5:30 p.m. wearing a motorcycle helmet and told 

her that they "needed to talk right now." 'I'R 197. Respondent spoke in a 

loud, angry voice, and made "animated" hand gestures. Ms. Clausen was 

afraid that Respondent would frighten her ir&mt daughter, so she stepped 

onto the porch and closed the door behind her. TR 197-98. H.esponden1 

told Ms. Clausen that she had "committed malpractice," that she was "in 

big trouble," that she needed to "tlx the problem," and that she must 

"withdraw the bar complaint [she] had tlJcd," or else he would "make 

[her] pay." TR 198. Ms. Clausen reminded R.esponclent that she had not 

<~ 'T'he. invoice and cover letter comprise the last four pages of EX 1. 
5 Ms. Clausen's account of the visit, which the hearing officer !~.lund credible, 
r:'FCL,R ~1,1 49-50, is at TR 196-201. Respondent's account, which the hearing 
officer f(mnd not credible, FFCLR ,I 51, is at 'fR 70-72. 
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filed a bar complaint against him. 'fTZ 198. Respondent began yelling at 

Ms. Clausen, repeatedly calling her an "idiot," and telling her that she was 

"going to get sued" ;;.mel "going to get disbarred." TR 199. 

Respondent's yelling was so loud that Ms. Clausen's husband 

came to the door to try to calm Respondent down, while Ms. Clausen went 

inside to be with her infant daughter. TR 199. Respondent then began 

yelling at Ms. Clausen's husband. TR 199. R.esponclcnt told Ms. Clausen's 

husband that if he, Respondent, "went clown," then Ms. Clausen was 

"going down" too, and that he, Respondent, would "make [her] pay." TR 

199. Eventually, Ms. Clausen went back outside and told Respondent she 

would call the police unless he left. TR 199-200. As he was leaving, 

Respondent told Ms. Clausen that she was "making a mistake," cmd that 

she had "a lot to lose," considering that she had "a new baby and a young 

l~lmily and a big house." TR 200. Respondent repeated that if he "went 

down," then she would "go clown and he would make [her] pay." TR 200. 

Ms. Clausen fbuncl Respondent's visit "frightening." TR 200-01. 

But Respondent would not leave bad enough alone. Immediately 

after his vis.it to Ms. Clausen's home ofi1ce, Respondent sent Ms. Clausen 

a long, rambling letter full of references to Communist Russia, Nazi 

Germany, Pol Pot, Hitler, Stalin, and the "quest to establish a corporate 

dictatorship." FFCLR ,[ 52; TI~ 201; EX 130. Respondent faulted Ms. 

- 15 -



Clausen for cooperating with the Association's investigation of Stephen 

Keen's grievance, told her that he would likely file a lawsuit against her, 

and advised her to report the matter to her professional malpractice carrier. 

EX 130. Respondent also told Ms. Clausen that confessing her alleged 

misdeeds (whatever those were) would be "good for [her] soul." EX 130. 

Ms. Clausen was "more cautious" as a result of Respondent's visit 

and his follow-up letter. TR 202. She had to provide Respondent's letter to 

her malpractice insurance carrier, which caused her premiums to rise, and 

she had lo pay a clcduclible for the potential claim. She also had to deal 

with some negative comments about her that Respondent posted on the 

internet. 'J'R 203-4. 6 

On May 26, 2010, Respondent went to the Association's office to 

pick up the documents he had provided on February 22, 201 0. TR 160-61; 

EX 5, 13. Respondent still refused to return the original estate planning 

documents to his former clients, who had requested them more than a year 

earlier. TR 160-61; EX 5, 13. Respondent claimed he needed the original 

documents for a lawsuit he intended to file against Stephen Keen, which 

would be based on statements Stephen Keen had made to the Association 

concerning his grievance. EX 5. Disciplinary Counsel inforn1ed 

Respondent in writing that such statements were absolutely privileged 

6 Specifically, on JmnJf~yww.avvo.corn. 
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under ELC 2.12. FFCLR ~~54; EX 5. Nevertheless, Respondent continued 

to threaten suit against Stephen Keen and others for statements made to 

the Association concerning the grievance. FFCLR ,! 55. 

On May 28, 2010, James Lassoie, the "trust protector" under the 

Stephen Keen Trust that R.espondent drafted, notified Respondent in 

writing that he had been removed as trustee and that Linda Orf, Stephen 

Keen's former wife, had been appointed successor trustee. FFCLR ,I 56; 

TR 204-05; EX 3-4. Mr. Lassoie requested that Respondent return all the 

assets of the trust, including the original trust instrument. EX 3-4. Once 

again, Respondent refused. FJ<'CLR ,I 56; TR 60-62; EX 132. Respondent 

sent Mr. Lassoie a long, rambling letter in which he threatened suit against 

Stephen Keen, Ms. Clausen, and Ms. Orf, asked Mr. Lassoie to 

"investigate these people," and encouraged Mr. Lassoie to "see [his] own 

lawyer." EX 132. 

Respondent continued to make baseless accusations against 

Stephen Keen, Jamie Clausen, Linda Orf~ and others. FFCLR ,!57; 'T'R 68-

69, 161 -62; EX 135 al 132-34. He continued to threaten suit against them 

f'or statements they made to the Association concerning Stephen Keen's 

grievance .. FF'CIJ.Z ,! 55. Fie continued to refuse to acknowledge that he 

was removed as the trustee of the Stephen Keen ·rrust. r'FCL,R ,I 58. And 
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he continued to refuse to return the $49 trust corpus or the original estate 

planning documents to his former clients. FFCLR. ,[58. 

B. PROCEDURALFACTS 

On December 10, 2010, the Association Hied a four-count Formal 

Complaint alleging a.s follows: 

COUNT 1 

By making himself the alternate trustee for the 
Stephen Keen Trust, as well as by giving himself powers as 
the alternate power of attorney and health care 
representative for Mrs. Keen, without communicating 
adequate information and explanation about the material 
risks of and reasonably available alternatives to the 
proposed course of conduct, Respondent violated RPC 
1.4(b) and/or RPC l.7(a)(2). 

COUNT2 

By charging a $2,000 "quarterly flat fee" for 
managing the trust before he had become trustee n)r the 
trust and/or by charging Stephen Keen for drafting letters to 
himself and/or by charging an hourly rate for performing 
trustee duties for which he was already charging a flat fee, 
Respondent violated .RPC 1.5 and/or RPC 8.4(c). 

COUNT3 

By refusing to return original estate planning 
documents after repeated requests, Respondent violated 
RPC 1. 15A(f) and/or RPC 1. 16( d). 

COUNT4 

By threatening Ms. Clausen if she did not withdraw 
the grievance filed aga.inst him, and/or by threatening to file 
a lawsuit against Ms. Clausen and Stephen Keen for 
providing information to the Association, Respondent 
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violated RPC 8.4(d). 

BF 2 ,),]54-57; F.FCLR at 2. 

The disciplinary hearing commenced on August 2, 201 l. BF 36 at 

l; EX 13 5 at l, 8. On the third day of the hearing, Respondent asserted 

that he was incapable of properly defending the disciplinary proceeding 

becaus<:: of a mental or physical incapacity. BF 36 at 295-97; EX 135 at 

295-97. 'The hearing officer ordered a supplemental disability proceeding 

under ELC 8.3(a), and ordered that the disciplinary proceeding be deferred 

under ELC 8.3(d)(2). BF 34-35. Because Respondent had asserted his own 

incapacity, the Association petitioned this court .for Respondent's interim 

suspcnsi.on under ELC 7.3 and 8.3(e).7 On August 18, 2011, this court 

suspended Respondent on an interim basis under ELC 7.3. 8 As ofthis elate, 

-~--- ·-------
7 ELC 8.3(e) provides that when supplemental proceedings have been ordeted, 
disciplinary counsel must petition the Supreme Court for interim suspension 
under ELC 7.2(a)( 1) or autom.atic suspension under ELC 7.3. ELC 7.3 provides 
that when a lawyer asserts his own incapacity, the lawyer must be suspended on 
an interim basis pending the conclusion of the disability proceedings. The nile 
further provides that this court may term in ate the interim suspension on petition 
of either party. 
H ltLJ.\:L.Alnn llgJJ., Supreme Court No. 200,975-1, Order Granting Petition for 
Automatic I ntcrim Suspension Pursuant to ELC 7.3 (August 18, 201 I). 
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Respondent remains suspended under ELC 7.3. 9 

T'he disciplinary bearing resumed on February 25, 2013, with 

Respondent represented by counsel. 'l'R 1~2; FFCLR at 1-2. On April 2, 

2013, the hearing officer entered his Findings of Fact, Conclusions of 

Law, and Hearing Officer's Recommendation. BF 57. The hearing off1ccr 

concluded that Respondent committed all the violations alleged in the 

Formal Complaint. FFCLR ,,,, 59-63. The hearing off1cer determined that 

suspension was the presumptive sanction for all four counts under 

standards 4.12, 4.32, and 7.2 of the ABA Standards for ImposiMJ&YY.J:er 

8_anctions. FFCLR ,1,164-73. 'fhe hearing officer found seven aggravating 

factors: ( 1) prior disciplinary ofTenses, (2) dishonest or self.ish motive, (3) 

multiple offenses, (4) refusal to acknowledge the wrongful nature of the 

conduct, (5) vulnerability of victims, (6) substantial experience in the 

pn:.1ctice of law, and (7) indifference to making restitution. FFCLR ,l 77. 

There were no mitigating filctors .. F'FCLR ,, 78. 'I'hc hearing officer 

recommended that Respondent be suspended from the practice of law for 

two years, and that his reinstatement be conditioned on a iltness to 

9 On May 8, 2012, Respondent petitioned this comt to terminate his interim 
suspension. ID re Alan 1::11:111. Supreme Court No. 200,975-1, Petition to Remove 
Suspension Pursuant to EL,C 7.3 (May 8, 20 12). By Jetter dated May 21, 2012, 
the Supreme Court Clerk informed Respondent and counsel that the court would 
await additional information before further considering Respondent's petition. In 
r_tq_jjJanJ::J.flll, Supreme Court No. 200,975-1, L,etter fl·om Supreme Court Clerk 
Ronald R. Carpenter to counsel & Mr. !!all (May 21, 20 12). Since that date, the 
court has been kept apprised of the progress of the disciplinary proceeding . 
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practice examination. J:iJ:iCLR ,]79. 

'I'he hearing officer's decision came before the Disciplinary Board 

for review under E.LC 1l.2(b)(l). On September 19, 2013, the Board 

unanimously adopted the hearing officer's findings, conclusions, and 

recommendation by a vote of 13~0. BF 74. 10 

II. ARGUMENT 

A. STANDARD OF REVIEW 

'I'he ultimate respons.ibility for lawyer discipline rests with this 

court In re Disc.iplinary Proceeding Against Marshall (Marsh::~Lill, 167 

Wn.2d 51, 66, 217 P.3d 291 (2009). Nevertheless, the court gives great 

weight to the hearing officer's findings of fact and his evaluation of the 

credibility of witnesses, because the hearing officer is in the best position 

to make such judgments. In re Disciillinary ProceedLDJLQ;gainst Rodrig!l:~Z:, 

177 Wn.2d 872, 885, 306 P.3cl 893 (2013); M'u:§J.ll!JlJl, 167 Wn.2cl at 66-

67. 

A party's brief must include a separate assignment of error f()r 

each finding of fact the party contends was improperly made. RAP 

I OJ(g). Assignments of error must be supported by argument, legal 

authority, and references to the record. In re Discil?1i.nary Proceeding 

.6W.t>1J~~hnntm, 165 Wn.2d 414, 422, 197 P.3d 1177 (2008). 'T'his court 

10 T'he Board's order is attached as Appendix B. 
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will only review a claimed error that is included in an assignment of error 

or clearly disclosed in the associated issue pertaining thereto. RAP 

1 OJ(g). Unchallenged findings of fact are treated as verities on appeal. In 

tQ_l2jsciplinary Proceeding Against Crmucr, 168 Wn.2cl 220, 230~ 225 

P.3d 881 (2010); Marshall II, 167 Wn.2d at 66. 

Challenged findings of n1ct will be upheld if they are supported by 

substantial evidence. Marsh~11LII, 167 Wn.2d at 66~67. Substanlial 

evidence is "evidence suflkient to persuade a fair-minded, rational person 

of the truth of a declared premise." In re Disciplinary l)roceeding Against 

M~1rsiJall . .G:0m:§hi1JJj}, 160 Wn.2d 317, 330, !57 P.3d 859 (2007) (internal 

quotation marks omitted). 'The hearing officer is entitled to draw 

reasonable inferences n·om circumstantial evidence, and a reviewing body 

must view the evidence and the inferences therefrom in the light most 

favorable to the party who prevailed in the highest forum that exercised 

fact-Ending authority. I1LJC Disciplinary_J2rgceed.ing Aggfn!:lL. Cohen 

(Cohen 1), 149 Wn.2d 323, 332-33, 67 P.3d 1086 (2003); .fil!mlerland 

Family. Treatment Services v. City of Pa~.£.Q, 127 Wn.2d 782, 788, 903 

P.2d 986 (1995). 

A lawyer who challenges findings of J~1ct must do more than argue 

his version of the facts while ignoring adverse evidence. Marshall II, 167 

Wn.2d at 67. He must present argument as to why specific findings are 
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unsupported, and he must cite to the record to support his argument. ld.; 

RAP l 0.3(a)(6). Findings of J1wt will not be overturned based simply on 

an alternative explanation of the facts or on a version of the facts 

previously rejected by the hearing officer and the Disciplinary Board. 

Marshall II, 167 Wn.2d at 67. 

Conclusions of Jaw are reviewed de novo, and will not be disturbed 

if they are supported by the findings of fact. 1!1IQJ2.isqj]Jjm.\Dt:_P..r9J;~_~S)_Qjl1£, 

L}gainst lJis:~Js.fi, 166 Wn.2cl 774, 781, 214 P.3d 897 (2009). The Board's 

unanimous sanction recommendation should be affirmed unless the court 

can articulate clear and specific reasons for rejecting it. In re Discinlimu:y 

E.roceecling Against Guarnero, 152 Wn.2d 51, 59,93 P.3d 166 (2004). 

B. THE EVIDENCE AND THE FINDINGS OF FACT SUPPORT 
THE BOARD'S UNANIMOUS CONCLUSIONS OF LAW. 

The hearing off1cer and the Board unanimously concluded that 

Respondent committed the violations alleged in Counts 1-4 of the Formal 

Complaint. FFCL,R ~,[ 60-63; B.F 74. Respondent assigns error to those 

four conclusions of law on the grounds that his conduct was "reasonable," 

"proper," and "justified." Petitioner's [sic] Brief (PB) at 1 But he does 

not assign error to, or otherwise challenge, any of the specific factual 

11nc!ings that support the hearing offker's and the Board's conclusions of 
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law. ld. 'fhe court will therefbre treat those 11ndings as proven. ~:riJ..1Jl9I-

168 Wn.2d at 229-30; Marshall II, 167 Wn.2cl at 66. 

l. TIIE EVIDENCE AND THE FINDINGS OF FACT 
SUPPORT 'HH!: BOARD'S UNANIMOtJS 
CONCLUSION THAT RESI>ONDENT VIOLATED RPC 
l.4 AND RPC 1.7 AS CHARGED IN COUNT 1. 

RPC 1.4(b) provides that a lawyer shall "explain a matter to the 

extent reasonably necessary to permit the client to make informed 

decisions regarding the representation." .RPC 1.7 provides in pertinent part 

that a lawyer shall not represent a client if the representation involves a 

concurrent conJ1ict of interest, unless each affected client gives informed 

consent, eontirmed in writing. Under 1\PC l.7(a)(2), a. concurrent conflict 

of interest exists if there is a significant risk that the representation of one 

or more clients will be materially limited by the lawyer's personal interest. 

The hearing off1cer and the Board unanimously concluded that 

Respondent violated RPC 1.4 and 1. 7 as charged in Count l. FFCIJ<.. ~~ 59-

60; BF 74. 

This conclusion is suppotted by the following t1nclings of fact, 

among others: FFCLR ,[~! 9- I 1, 15-16, 18-27, 3 9-41. Respondent has not 

assigned error to any of these factual findings, which are therefore treated 

as verities on appeal. CrLH11<;t_[, 168 Wn.2d at 230; MarslmlLU, 167 Wn.2d 
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at 66; RAP 1 0.3(g). 'fhey are, moreover, supported by substantial evidence 

in the record, as discussed below. 

H is undisputed that the trust instrument Respondent drafted named 

Respondent himself the successor trustee, entitling him to at least $8,000 

per year upon becoming trustee. FFCLR ,[ 9~ 1 0; EX 104 at HALLOO() 198, 

208. It is undisputed that as trustee, Respondent could hire himself to work 

"as attorney for the Trust" and on "other legal matters related to the 

business of the Trust," and to bill the trust for such work. FFCLR ,111; EX 

l 04 at 11ALL000208. It is undisputed that the will Respondent drafted 

named Respondent himself the successor executor with the power to "hire 

himself in regard to any issues arising under" the will or the trust. FFCLR 

,[ 27; EX 105 at HALL001212~12l3, EX 121 at HALL001576-77, 1579. 

And it is undisputed that the power of attorney Respondent drafted named 

Respondent himself "alternate agent" for Margaret Keen, potentially 

giving him control over all of her assets. FFCLR ,I 23; EX 107 at 

HALL,001533A9. Clearly these provisions were in Respondent's personal 

interest. Consequently, there was a "significant risk" that his 

representation of Margaret and Stephen Keen would be materially limited 

by his personal interest, and there was, therefore, a "concurrent cont1i.ct of 

interest" under RPC l.7(a)(2). 
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The testimony of Barbara Isenhour, a recognized expert on estate 

planning and special needs trusts, in particular, TR 134-37; EX 45, also 

supports the hearing officer's flndings of fact. Ms. Isenhour testified that 

"no lawyer is a good choice as trustee" of a special needs trust, and that 

professional trust agencies are "a much better option" because they are 

cheaper, more knowledgeable, and better qualified to handle the issues 

likely to arise in administering a special needs trust. ·rR 140-42, 144-45; 

EX 13 5 at 202-05, For these reasons, and others, it is not "the norm" for 

lawyers to serve as trustees. TR 140, 144; EX 135 at 207. There is, 

rnoreover, an "inherent conflict" when the lawyer who drafts the trust 

instrument puts himself in a position where he can hire himself and pay 

himself to do additional legal work. EX 135 at 209-10. Jamie Clausen's 

testimony was in accord with Ms. Isenhour's. 'f'.R 188-89. 

There is also substantial evidence in the record that Respondent's 

clients did not give their "informed consent" to the ".inherent conl1ict" that 

Respondent created. RPC l.7(b)(4); EX 135 at 209. "Informed consent" is 

"the agreement by a person. to a proposed course of conduct aner the 

lawyer has communicated adequate information and explanation about the 

material risks of and reasonably avai1able alternatives to the proposed 

course of conduct." RPC I .O(e). Whether "informed consent" has been 

given is a question of fact that is not conclusively resolved rnerely by the 
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client's signature on a document that the lawyer prepared, especially one 

that the client cannot react. 

Here, there is substantial evidence that Respondent knew Margaret 

Keen could not read the documents that he prepared for her signature, and 

that he (unlike Jamie Clausen) did not read the documents to her. FFCLR 

,[,[15-16; TR 31-32, 183. More importanlly, there is substantial evidence 

that Margaret and Stephen K.een were both surprised and upset when they 

eventually learned, inadvertently, how Respondent had inserted himself 

into the positions of successor executor, successor tmstee, alternate 

''.H.ealth Care Representative," and "alternate agent" under the General 

Durable Power of Attorney. 'TR 179-80, 185-86. 'I'hey would not have 

been so surprised or upset if Respondent had "communicated adequate 

information and explanation about the material risks of and reasonably 

available altematives" to the provisions in question. RPC LO(e). Finally) 

there is substantial evidence that Respondent vehemently denied, and 

continues to deny, that any such "risks ... and reasonably available 

alternatives" even existed. EX 135 al 110-12. 'T'here is, therefore, 

substantial evidence to support the hearing officer's findings, FFCLR ,l~ 

18··22, 24-26, that Respondent's clients did not give the "informed 

consent" required under RPC 1 .7, and that Respondent did not exp.lain 



matters to the extent necessary to permit "informed decisions," as required 

by RPC 1.4(b). 

2. TilE EVIDENCE AND TilE FINDINGS OF Ji'ACT 
SUPPORT TilE BOARD'S UNANIMOUS 
CONCLUSION THAT RESPONDENT VIOLATED RPC 
l.5 AND RPC 8.4(c) AS CHARGED IN COUNT 2. 

R.PC 1.5(a) provides that a lawyer shall not make an agreement for, 

charge, or collect an unreasonable fee. RPC 8.4(c) provides that it is 

professional misconduct for a lawyer to engage in conduct involving 

dishonesty, fraud, deceit or misrepresentation. The hearing officer and the 

Board unanimously concluded that Respondent violated RPC 1.5 a:ncl 

8.4(c) as charged in Count 2. FFCLR ~1,1 59, 61; BF 74. This conclusion is 

supported by the following tlndings of fact, among others: FFCLR ~[,[ 10, 

28-34, 36, 46-4 7, 53. Respondent has not assigned error to any of these 

factual Jlnclings, which are therefore verities on appeal. ~~ramer, 168 

Wn.2d at 230; Marshall II, 167 Wn.2d at 66; RAP 10.3(g). They a:rc, 

moreover, supported by substantial evidence in the record. 

First, it is undisputed that in December 2008, Respondent charged 

and co.llccted a $2,000 quarterly fee for acting as trustee of the Stephen 

Keen 'T'rust. TR 35-37, 39-40. It is also undisputed that Respondent was 

not the trustee of the Stephen Keen Trust when he charged and collected 

the $2,000 quarterly fee, and that the trust corpus never exceed $49. TR 
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37,41; EX 27, 31. And it is undisputed that Respondent later sent Stephen 

Keen an additional $4,373.25 bill "for services rendered" in connection 

with the Stephen Keen 'Trust, that he demanded that the bill be paid within 

1 0 days, and that he threatened to send the bill to collection and file suit 

unless it was paid, TR 42·44; EX 1, 11 125 at HALL001584-86. 

Even if the proposition were not self-evident, there is substantial 

evidence in the record that charging a $2,000 fee for managing a $49 trust 

is unreasonable. According to Barbara Isenhour, an expert on special 

needs trusts, the role of the trustee of a special needs trust is "to manage 

the IJlOney that is in the trust." 'I'R 139. "Whether it's $50 or $400,000, 

rthe trustee's] role is limited to using the fbnds in the way that the trustor 

directs [the trustee] to do it." TR 139, 147~49, I 52. Furthermore, even if 

the Stephen K.een 'I'rust had been funded with $400,000, instead of $49, a 

$2,000 quarterly fee would have been "above what is normal" in the 

re.levant locality. 'J'R 140. A typical trustee's fee for a $400,000 trust 

would be $3,000 to $4,000 per year, well below the $2,000 per quarter 

that Respondent charged for "managing" a $49 trust. TR 141-42. 

According to Ms. Isenhour, "it's just a matter of common sense" that if a 

trust is unfunded, or only "barely funded," it is unreasonable to charge 

$2,000 per quarter to manage it 'l'R .14 7-53. 

11 The bill and cover letter comprise the last four pages of EX l. 
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There is also substantial evidence in the record that the additional 

charges totaling $4,373.25 that Respondent submitted after the grievance 

was filed were "unreasonable and unnecessary." FFCLR ,, 47. 'T'hese 

charges include, among others, one hour of attorney time on December 28, 

2008 for Respondent's preparation and review of a boilerplate 

memorandum to himself concerning the administration of a special needs 

trust. FFCLR ,129; TR 11 0; EX 110, 125 at HALLOO 15 84. Barbara 

Isenhour testifled that many of the charges on Respondent's bill were "not 

appropriate" and were "just unnecessary churning of fees." TR 147. There 

is, therel~Jre, substantial evidence to support the hearing officer's finding, 

FFCLR ,147, that the fees Respondent charged were unreasonable. 

3. THE EVIDENCE AND THE FINDINGS OF FACT 
SUl)PORT THE BOARD'S UNANIMOUS 
CONCLUSION THA'f RESPONDENT VIOLATED RPC 
l.15A(f) AND 1.16(d) AS CHARGED IN COUNT 3. 

RPC l.l5A(f) provides that a lawyer must promptly pay or deliver 

to a client or third person the property which the client or third person is 

entitled to receive. RPC 1.16( d) provides that upon the termination of 

representation, a lawyer must surrender all papers and property to which 

the client is entitled. 'The hearing oftlcer and the Board unanimously 

concluclccl that I~cspondent violated IU)C 1.15A(f) nne! 1.16( d) as charged 

in Count 3 by refusing to return his former clients' original estate planning 
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documents. FFCLR ,1,1 59, 62; BF 74. This conclusion is supported by the 

following findings of f<:tet, among others: FFCLR ,l~ 42A3, 48, 56, 58. 

Respondent has not challenged any of these thctual findings, which are 

therefore verities on appeal. Cramer, 168 Wn.2d at 230; MarshalJ U, 167 

Wn.2d at 66; RAP 1 0.3(g). 

Instead of presenting argument as to why any specific tlndings of 

fact are unsupported, and instead of citing to the record to support his 

argument, Respondent simply asserts that rel'usal to return the documents 

to which his former clients were entitled was motivated by a "good faith" 

belief that it was for their own good. PB at 29-30. While that may be 

R.espondent's version of the facts, it is not one that the hearing of11cer or 

the Board was bound to accept. See Mg.rshall II, 167 Wn.2d at 67 (findings 

of fact will not be overturned based on alternative version of facts rejected 

by hearing officer); sec also .FFCLR ,1 57 (Respondent's actions motivated 

by "pride"). Fmthcrmore, there is ample evidence in the record that 

Respondent's actions were motivated by spite, and by his desire to use his 

J~)rmer clients' documents in a lawsuit against them, not by any "good 

t~tith" efnnt to protect their interests. See,_g_,_&, EX 5. 



4. TilE EVIDENCE AND TI-ll~ FINDINGS OF FACT 
SUPPORT THE BOARD'S UNANIMOUS 
CONCLUSION THAT RESPONDENT VIOLATED RPC 
8.4(d) AS CHARGED IN COUNT 4. 

RPC 8.4(d) provides that it is professional misconduct for a lawyer 

to engage in conduct that is prejudicial to the administration of justice. 

Conduct prC<iudicial to the adrninistration of justice includes lawyer 

conduct that interferes with enforcing the law, including the law of lawyer 

discipline, as well as clear violations of accepted practice norms. 

193 P.3d 1064 (2008). The hearing ot1:1cer and the Board unanimously 

concluded that H.espondent violated RPC 8.4(d) as charged in Count 4 by 

threatening Jamie Clausen and Stephen Keen because of the grievance that 

Stephen K.een filed with the Association. FFCLR ,1,1 59, 63; BF 74. 'l'hat 

conclusion is supported by the following findings of fact, among others: 

FFCLR ,[~ 49-52, 55, 57. Respondent has not challenged any of these 

factual findings, which are therefore verities on appeal. Cramer, 168 

Wn.2d at 230; Marshall II, 167 Wn.2d at 66; RAP 1 0.3(g). 

Furthermore, Jamie Clausen's testimony and Respondent's own 

prolific and highly intemperate writings provide ample evidence to 

support the hearing officer's and the Board's findings of fact. ·rR 196-204; 

EX 1 13, 25, 40-41. Respondent contends, however, that his threats 
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were "reasonable" because they were "aimed at promoting Justice and 

upholding practice norms." PB at 31 (emphasis in original). While that 

may be Respondent's version of the facts, it is not one that the hearing 

ofti.cer or the Board was bound to accept. .See Marshall II, 167 Wn.2d at 

67; se~ alsQ Fl;'CLR ,I 51 (Respondent's testimony "not credible"). The 

hearing officer and the Board could reasonably infer that going to Ms. 

Clausen's home and making threats that implicated her family in order to 

induce her to withdraw a grievance that she never Jlled w~:1..s not reasonably 

calculated to promote justice or uphold practice norms. 

C. THIS COURT SHOULD AF.FIRM THE BOARD'S 
UNANIMOUS RECOMMENDATION OF A TWO-YEAR 
SUSPENSION. 

The ABA Standards for Imposing Lawyer San£tions (1991 eel. & 

Feb. 1992 Supp.) (ABA Standards)12 govern sanctions in lawyer discipline 

cases. Mtu·shall I, 160 Wn.2d at 342. First, the court considers whether the 

Board detcrm ined the correct presumptive sanction, considering the 

ethical duty violated, the lavvyer's mental state, and the actual or potential 

injury caused by the lawyer's misconduct. l~ The lawyer's mental state 

and the extent of the injury arc factual issues best determined by the 

hearing ofilcer. In re Disciplinary Proceeding__t~gainst Longacrq, 155 

Wn.2d 723, 743-44, 122 P.3d 710 (2005). Next, the court considers the 

12 The applicable ABA S1.t~J.Elw·ds arc attached as Appendix C. 
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aggravating or mitigating factors. Marshall 1, 160 Wn.2d at 342. Finally, 

the court considers whether the proportionality of the sanction and the 

degree of unanimity among Board members justify a departure from the 

Board's recommendation. ld. 

l. 'THE J>RESUMPTIVE SANC'riON FOR COUNTS 1~4 IS 
SUSPENSION. 

a. ~Q]Jntj_ 

ABA Standards std. 4.3 applies to conflicts of interest. FFCI,R ~~ 

64. 'l'he hearing officer and the Board correctly determined that 

suspension is the presumptive sanction for Count 1 under ABA f'itill2&lm~~ 

std. 4.32 because (a) Respondent knew there were conflicts of interest, (b) 

Respondent did not fully disclose the possible effects to his clients, and (c) 

Respondent's clients were injured because they did not fully understand 

the role that Respondent would have in their estate plan or the potential 

costs. FFCLR ~~ 65~66. R.espondent does not challenge the evidentiary 

basis of any of these factual determinations. 13 He simply asserts that "no 

sanction is appropriate" because there was no violation of RPC 1.7. But 

the hearing officer's and the Board's conclusion was to the contrary, and, 

as discussed above, that conclusion is supported by the evidence and the 

l1ndings off~tct. 

u Respondent in fi1ct concedes that he knew there were conflicts of interest. PB 
at 34. 
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b. ~_Q_mJL2.. 

ABA St!cmflD:Et~ std. 7.0 applies to charging unreasonable fees. 

l•'F'CT.-R ~I 67. The hearing officer and the Board correctly determined that 

suspension is the presumptive sanction for Count 2 under ABA Stan~lards 

std. 7.2 because Respondent's conduct was knowing, and because 

Respondent caused injury by extracting fees that were "clearly excessive" 

and by threatening a lawsuit to extract even more. FFCLR ~~ 68. 

Respondent does not challenge the evidentiary basis of these factual 

determinations. lie simply asserts, yet again, that "no violation occurred," 

or that if one did occur, it was merely a negligent violation. PB at 35. But 

the hearing officer and the Board could reasonably find, and did find, that 

Respondent knew what he was doing when he charged a $2,000 quarterly 

fee for "managing" a $49 trust, and '~'hen he repeatedly den:umdcd an 

additional $4,3 73.25 after his "pride" took over. 14 Se~ Longacre, 155 

Wn.2d at 743-44 (lawyer's mental state a factual issue best determined by 

hearing ot11cer). 

14 ''Knew'' in this context means the lawyer had "the conscious awareness of the 
nature or attendant circumstances of the conduct," not the conscious awareness 
that the conduct violated the RPC. ln.re l)j§Qi!2.!l!lill:YJ:J~Q.Q..Q.Q._Qjng Agillih'H.I::ggQ.J:, 
152 Wn.2d 393, 415-16, 98 P.3d 477 (2004) (citing ABA ;).tml~lm:Q_;;_, Definitions 
at 7). 
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c. .Q.QJ.l n Ll 

ABA StandClJ:c\S std. 4.1 applies to Respondent's refusal to return 

his fonner clients' original estate planning documents. FFCLR ~I 69. 'The 

hearing officer and the Board correctly determined that suspension is the 

presumptive sanction for Count 3 under ABA S.tandards std. 4.12 because 

Respondent knew he was dealing improperly with the original documents 

that he refused to return, and because he caused stress and aggravation to 

the Keens. FFCLR ,[,[ 70-71. These are factual determinations best made 

by the hearing offker, L,ongacr£, 155 Wn.2d at 743A4, and Respondent 

does not challenge their evidentiary basis. 

Respondent simply asserts, once again, that there was no violation 

of RPC 1.15A(f) or 1 .16( d) because his refusal to return his former clients' 

property was in "good faith" and was calculated to "protect his clients' 

interests." PB at 35. But the hearing officer's and the Board's findings 

were to the contrary, as discussed above. Respondent also argues that 

there was no injury, since his former clients had copies of the documents, 

and because they had new documents prepared. Id. But that argument 

ignores the hearing oftlcer's finding that "The Keens ... suffered much 

stress and aggravation in not knowing whether Respondent would 

continue to atternpt to bring more assets under control of the 'T'rust, given 

the Cact that he refused to recognize that he had been terminated as trustee 
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... " FFCLR ~[ 70. Jamie Clausen's testimony provides substantial 

evidence to support that finding. TR 192-95. 

d. ~~ount4. 

ABA Standards std. 7.0 applies to "Respondent's efforts to derail 

the Association's investigation by threatening Ms. Clausen and Mr. Keen." 

Fl .. CLR ,[,[ 72-73; §§_~ .ln r.Qj)isciP-linary Proceeding__(\gs:lin;;.L.ScanU§ll, 169 

Wn.2d 723, 744, 239 P.3d 332 (2010) (ABA Standards std. 7.0 applies to 

violations of duty to cooperate in disciplinary investigations); Pqole_)I, 

164 Wn.2d at 732 (ABA .S.twl\lfin;l§ std. 7.2 applied to violation of RPC 

8.4(cl) by fhiiing to cooperate .in disciplinary investigation). 'T'he hearing 

ofticer and the Board correctly determined that suspension is the 

presumptive sanction for Count 4 under ABA Standards std. 7.2 because 

Respondent's conduct was knowing, and because Respondent caused 

injury to Mr. Keen, Ms. Clausen, and the disciplinary system .. FFCLR ,1~[ 

72-73. 

Respondent docs not assign error to these nwtual findings or 

present any argument as to why they are unsupported by the evidence. lie 

merely asserts that "there was no violation" because his threats were 

motivated by a "good faith desire" to "protect" his former clients 

(including, apparently, the former client that he threatened). PB at 36. In 

other words, he merely argues his version of the facts while ignoring 



adverse evidence. See Marshall U, .167 Wn.2d at 67. But tlnclings of fact 

will not be overturned based simply on an alternative explanation of the 

n1cts, or on a version of the facts previously rejected by the hearing offker 

and the Board. Id. 'l'here is, moreover, ample evidence that Respondent 

was motivated by malice, spite, and an overweening "pride," not by a 

"good faith desire" to "protect" anyone. ~9_e..,_e.&, TR 56-57, 63-64, 68-69, 

161-62, 196-201; EX 130, 132,135 at 132-34. 

2. THERE ARE SEVEN AGGRAVATING FACTORS, AND 
NO MITIGATING. 

The hearing oft1cer and the Board found seven aggravating factors 

under ABA St~nflsl1:9:B. std. 9.22: (1) prior disciplinary oJTenses, 15 (2) 

dishonest or selfish motive, (3) multiple offenses, (4) refusal to 

acknowledge the wrongful nature of the conduct, 16 (5) vulnerability of 

-----···-·-----
15 Respondent received a reprimand in 2005 f~)r violations of RPC 1. 1 
(competence), RPC 1.4 (communication), RPC l.3 and 3.2 (diligence, failme to 
expedite litigation), RPC 3.1 (ll·ivolous claim), APR 9(d)(1) and 9(d)(5) (failure 
to supervise legal intern), RPC 1.5(a) (charging unreasonable fee). EX 38-39. 
16 This aggravating factor is appropriate where a lawyer admits that he engaged 
in the alleged conduct but denies that it was wrongful, or where he rationalizes 
the improper conduct as an error. 11LIQ J?i$_~ipl!J1at}'_l~ffi~.9~Q.i!lli .. _L\R~Joinst 
E~rgu?.9'h 170 Wn.2d 916, 943-44, 246 P.3d 1236 (2011) (citing Jn .... J.:.~ 
Dis<JE>Jin.uxy Proc.Q.~di.tJg_6gttLn§t Holcom\2, 162 Wn.2d 563, 588, 173 P.3d 898 
(2007)). It is also appropriate where the lawyer is unrepentant and continues to 
justify his actions despite abundant contrary evidence and his own conflicting 
testimony, or where the lawyer makes spurious excuses in an attempt to explain 
away his violations as rnere technicalities. !d. at 944-45 (citing DJ:~S'ln1?.am1}~ 
S_tate Bqr, 15 Cal.3d 893,544 P.2cl921, 126 Cal. Rptr. 785 (1976) and .SJ:illl!.<r.Y.-Y_, 
J2.(LQLl~.rgfJ_ResnQ.!1slhJJ.iJ;x, 640 S.W.2d 210 (Tenn. 1982)). All of these 
circumstances are present in this case. 
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victims, (6) substantial experience in the practice of law, 17 and (7) 

indifference to making restitution. IR Respondent summarily asserts that 

these aggravating factors "do not apply," but he provides no argument to 

support that assertion. PB at 36. The Court should therefore conclude that 

the aggravating factors found by the heming ot11cer and the Board are 

verities. In re Di~Iinary Proceeding Against Whitney, 155 Wn.2d 

451, 466~67, 120 P.3d 550 (2005). 

Respondent has the burden of proving any Jnitigating factors. ln re 

12i§.Q.iruinary ProceQ.gjng_Against Carpcnt.QJ:, 160 Wn.2d 16, 30, 155 P.3cl 

937 (2007). In this case, the hearing ofGcer and the Board found no 

rni ligating fltctors. Respondent asserts that the following three mitigating 

f~wtors apply, although he provides no argument to support that assertion: 

( 1) absence of a dishonest or selfish motive, (2) personal or emotional 

problems, and (3) remoteness of prior offenses. PB at 36. The first of these 

is clearly inconsistent with the hearing ofHcer's findings. l'FCLR ,, 77. 

Second, while there was arnple evidence of outrageous behavior by 

Respondent, there was no evidence of any particular personal or emotional 

"problems" thai would excuse it. An excess of "pride" is not such an 

excuse. Third, the offenses that resulted in .R.espondent's 2005 reprimand 

17 Respondent was admitted to practice in 1974. FFCLR -:r I. 
18 "To date, Respondent has not returned the $49 in the trust as demanded by the 
trustee." FFCLR ,[58. 

~ 39 ~ 



occurred in 1998-2001. EX ,] 38. They arc not "remote," especially 

considering that they include charging an unreasonable fee in violation of 

171 Wn.2d 781, 813, 257 P.3d 599 (2011); In re DiscipJitl9.tY..J?1:~"l..9eecling 

Against VanDerbeck, 153 Wn.2d 64, 92, 94,101 P.3d 88 (2004). 

3. THE .BOARD'S UNANIMOUS SANCTION 
RECOMMENDATION IS ENTITLED TO GREAT 
DEFERl~NCE, AND RESPONDENT HAS PROVIDED 
NO .REASON TO RE..JECT IT. 

The Association has proven not one but four counts of serious 

misconduct, and suspension is the presumptive sanction for each of the 

£bur counts. When the presumptive sanction is suspension, the appropriate 

range is generally six months to three years, but the generally accepted 

mini mum term of six months is only appropriate in cases where the 

mitigating n1ctors c !early outweigh the aggravating factors. HLc;:k0., 166 

Wn.2d at 786; JJeh!l"DAn, 165 Wn.2d at 426. IIerc, the aggravating fhctors, 

including a prior sanction for charging an unreasonable fee, are numerous 

and substantial, and there are no mitigating factors. And, unfortunately, 

Respondent's testimony and his conduct throughout the proceeding 

demonstrate that he has no insight into the nature of his misconduct or the 

harm he has caused. Given all these circumstances, the two~ycar 
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suspension recommended by the hearing officer and the Board is 

appropriate. 

The Disciplinary Board is the only body to hear the full range of 

disciplinary matters, so it has "a uniqu.e experience and perspective in tbe 

administration of sanctions." In re Disciplinary PrQceeding Agains1 

VattQ9J:Vecn, 166 Wn.2d 594, 609, 211 P.3d 1008 (2009). Where the 

Board's sanction recommendation is unanimous, it is entitled to great 

deference, and should be affirmed unless there is a speci.fic reason for 

rejecting it. 1.IU9 Disciplinary Proceeding Against Day, 162 Wn.2cl 527, 

538, 542, 173 P.3d 915 (2007); Guarnero, 152 Wn.2d at 59; §.9~_ll1'?S?. 

Y£mdeiycen, 166 Wn.2d at 616. Here, the Boar<.Ps decision, including its 

sanction recommendation, was unanimous, BF 74 at 1, and Respondent 

has provided no good reason for the court to reject it. The Board's 

Unanimous Sanction Recommendation should therefore be af11rmecl. 



4. REGARIH.JESS OJ? RESJ>ONDENT'S INTERIM 
SUSPJj~NSJON UNDER ELC 7.3, A TWOwYEAR 
DISCIPLINARY SUSPENSION UNDER ELC 13.3 DOES 
NOT EXCEED THE THREE-YEAR MAXIMUM TERM 
OF A DISCIPLINARY SUSPENSION. 

Respondent contends that the Board "failed to adhere to ELC 13.3" 

because a twowyear disciplinary suspension 19 under ELC 13.3 added to his 

interim. suspension under EL,C 7.3 could result in an aggregate period of 

suspension exceeding three years. PB at 32-33. But what Respondent fails 

to appreciate is that these are two different suspensions under two 

different rules for two entirely different reasons. 

On August 18, 2011, this court suspended Respondent on an 

interim basis under ELC 7.3 because Respondent himself asserted that he 

was "totally and completely incompetent" and "totally incapable" of 

acting as a lawyer for himself. BF 34; EX 135 at 295-97. Unlike a 

disciplinary suspension under ELC 13.3, an interim suspension under ELC 

19 The hearing oiTker's decision states that Respondent should be suspended for 
"a rninin1um period of two years," and that "reinstatement from suspension 
should be conditioned on a fitness to practice examination." l:l"'CLIZ ,!79. 'I'aken 
in context, this means that Respondent should be suspended.fbr ajlxed period£<!' 
two years, and that his reinstatement thereafter should occur whenever he has 
complied with the specit1e condition recommended, as well as the rnore general 
conditions set forth in EL,C 13.3(b)(1). SeQ ELC 13.l(c)(6) (in addition to 
sanetions, other requirements may be itn posed), 13 .3( a) (suspension rn ust be for 
fixed period not exceeding three years), 13.3(b)(l)(B) (return to active status 
after suspension requires cornpliance with any specific requirements ordered). 
Consistent with this reading of FFCLR ,! 79, the Board's order states that the 
Board reviewed a decision "recommending a 2-year suspension with 
reinstatement lltness to practice exam." BF 74. 
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7.3 is not based on a finding of .misconduct. And unlike a disciplinary 

suspension under ELC I3 .3, an interim suspension under EI,C 7.3 bas no 

!!xed duration, because it is based on the premise that the public should be 

protected from a lawyer who asserts his own incapacity until such time as 

this court has adequate assmances that the lawyer is not incapacitated. See 

ELC 7.3, 8.3(a}, 8.3(e). 

On the other hand, a disciplinary suspension under ELC 13.3 is a 

sanction for ethical misconduct. ELC 13.l(a)(2). It is imposed only 

''[u]pon a finding that the lawyer has committed an acl of misconduct." 

ELC 13.1. Its purpose is to protect the public from lawyers who fail to 

discharge their ethical duties, not from those who lack the mental or 

physical capacity to act as lawyers. .~;.Qllll?J1I5: In re DisciJ11inary 

J?l12.Q.cedinK_ArutiJl~LWhitt, 149 Wn.2d 707, 723, 72 P.3d 173 (2003) 

(purpose of disciplinary proceeding); .Y.Y1fu EL,C 8.3(b) (purpose of 

supplemental proceeding); B.~e alsQ ELC 8.3(c) (supplemental proceedings 

not disciplinary proceedings). When and if a disciplinary suspension under 

.ELC 13.3 is imposed in this case, it will begin on the date set by this court, 

and will last for a fixed period of time not exceeding three years. ELC 

13.2, 13.3. 

The fact that R.cspondent has been suspended under ELC 7.3 for 

his asserted incapacity does not preclude him tlmn being suspended for up 
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to three years under ELC 13.3 for his ethical misconduct. To hold 

otherwise would effectively shield lawyers who assert their incapacity 

from being held accountable for their ethical misconduct. Consistent with 

the purpose of .lawyer discipline, protecting the public requires that 

Respondent receive a substantial and public disciplinary suspension as a 

sanction for his multiple acts of ethical misconduct. 

liL CONCLUSION 

Respondent took advantage of his elderly and disabled clients by 

drafting estate planning documents that benefited Respondent himself 

without the knowledge or informed consent of his clients, and by charging 

unreasonable, unnecessary, and excessive fees. After his clients 

discovered what he had done, Respondent refused to acknowledge that his 

services had been terminated, refused to return his clients' property, and 

actively interfered with a disciplinary investigation by threatening the 

grievant and his lawyer. The evidence and the Gndings of fact support the 

Disciplinary Board's unanimous conclusions that R.esponclent committed 

all four of the charged violations. The cout1: should afnrm the Board's 

unanimous conclusions, along with the Board's unanimous 

recommendation of a two~ year suspension. 
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.RESPECTFULLY SUBMITTED this S/;;1~~ day of December, 2013. 

WASHINGTON STATE BAR ASSOCIATION 

Disciplinary Counsel 
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BEFORE THE 
DISCIPLINARY BOARD 

OF THE 
WASHINGTON STATE BAR ASSOCIATION 

In re Proceeding No. 10#00084 

ALAN F. HALL, 

Lawyer (Bar No. 1505). 

FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND HEARING OFFICER'S 
RECOMMENDATION 

In accordance with Rule 10.13 of the Rules for Enforcement of Lawyer Conduct (ELC), 

the undersigned Hearing Oftlcer held the hearing on February 25 and 26, 2013. Respondent Alan 

F. Hall appeared at the hearing with his lawyer, Stephen Smith of Hawley, Troxell, Ennis & 

Hawley, LLP. Special Disciplinary Counsel, Rebecca Roe of Schroeter, Goldmark & Bender 

appeared for the Washington State Bar Association (the Association). 

PROCEDURAL HlSTOR Y. 

A Formal Complaint was filed in this mutter on September 17, 2010. A hearing 

commenced on August 2, 2011. Respondent represented himself, Pro Se. On August 4, 2011, 

the third day of hearing, Respondent asserted that he was not competent to continue to represent 

himself in the proceedings because of mental incapacity, On August 4, 2011, these proceedings 
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were deferred. On August 31, 2011, Respondent appeared with counsel. Stephen C. Smith. This 

2 matter was eventually reset for February 25, 2013. The parties agreed that this hearing officer 

3 would continue to preside over the proceedings. 

4 FORMAL COMPLAINT FILED BY DISCIPLINARY COUNSEL 

5 The Formal Complaint filed by Disciplinary Counsel charged Respondent with the 

6 following counts of misconduct: 

7 Count 1 ·By making himself the alternate trustee for the Stephen Keen Trust, as 

8 well as giving himself powers as the alternate power of attorney and health care representative 

9 for Mrs. Keen without fully explaining the legal effects of these roles to Stephen Keen or to Mrs. 

I 0 Keen, and/or without f\!lly explaining the reasonably foreseeable ways that his role in their estate 

11 plan conflicted with his own interests and how the conflict could have adverse effects on their 

12 interests, Respondent violated RPC 1.4(b) and/or RPC 1.7(a)(2) and/or RPC 1 .8(a). 

13 Count 2 · By charging a $2,000 "quarterly flat fee" for managing the trust before he had 

14 become trustee for the trust and/or by charging Stephen Keen for drafting letters to himself and/or 

15 by charging an hourly rate for performing trustee duties for which he was already charging a flat 

16 fee, Respondent violated RPC 1.5 and/or RPC 8.4( c). 

17 Count 3 ·By refusing to return original estate planning documents after repeated requests 

18 by his clients, Respondent violated RPC 1.15A(f) and RPC I. 16(d). 

19 Count 4 - By threatening Ms. Clausen if she did not withdraw the grievance filed against 

20 him, and/or by threatening to file a lawsuit against Ms. Clausen and Stephen Keen for providing 

21 informution to the Association, R\~spondent violated RPC 8.4(d). 

22 Based on the pleadings in the case, the testimony and exhibits at the hearing, the Hearing 

23 Ol'licer makes the following: 
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______ , ____ , _____ _ 

FINDINGS OF FACT 

2 1. Respondent was admitted to the practice of law in the State of Washington on May 

3 3,1974. 

4 2. In 2005, Respondent was reprimanded based on his failure to communicate with a 

5 client, failure to provide competent representation, failure to act with diligence, asserting a 

6 frivolous claim for fees, charging unreasonable fees, and failure to supervise a legal intern. 

7 3. In the late 1990s, the Respondent began focusing his practice on elder law and 

8 estate planning. This focus included an knowledge and understanding of special needs t111st 

9 planning. 

10 4. In 2007, Respondent decided to become a fmancial adviser and stockbroker. He 

11 took and passed several extensive Financial Industry Regulatory Authority ("FINRA") courses 

12 and exams. He then worked as a stock broker for Ameriprise for six months. He was terminated 

13 fi·om Ameriprise because of failure to produce. He then returned to private practice as a lawyer. 

14 Ex. R-135, 8/2/2011 Transcript, pp. 101-102; 112-113. 

15 s. On July 29, 2008, Stephen Keen ("Stephen") and his mother Margaret Keen C'Mrs. 

16 Keen") (collectively "the Keens") hired Respondent to help with their estate planning. 

1 7 Respondent charged $3,000 of which $1 ,500 was paid July 31, 2008 and the remainder September 

18 11,2008.Exhibit19. 

19 6. At the time the Keens hired Respondent, Mrs. Keen was 91 years old and Stephen 

20 Keen was 65 ;years old. Both were physically disabled but mentally competent. Neither Stephen 

21 nor Mrs. Keen had any prior relationship with Respondent. Stephen held the power of attorney 

22 for Mrs. Keen with her other son, James, as her alternate attorney in fact 

23 

24 

7. The Respondent has been a member of the Academy of Special Needs Trust 
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Attorneys and the National Alliance of Mental Illness. 

2 8. Margaret Keen had two sons) Stephen and James Keen. Stephen was to solely 

3 benefit from Mrs. Keen's estate plan. 

4 9. Respondent drafted an estate plan for Mrs. Keen that included a Special Needs 

5 Tmst (the "Trust"), a Will, a new Durable Power of Attorney and Living Will. A Special Needs 

6 Trust was dt·afted to protect goverrunent ben.eiits for Stephen if he received the value of Mrs. 

7 Keen's estate which was estimated to be about $400,000. Mrs. Keen was named the Trustee of 

8 the ·rrust. The Trust named Respondent as the successor trustee. 

9 10. The Trust provided that Respondent was to be compensated at a rate of $8,000 per 

10 year or 2% of the trust corpus, whichever was greater. The Respondent calculated that amount 

11 based upon his estimate of Mrs. Keen's estate. The Respondent used percentages he learned from 

12 a conversation with an attorney at a CLE presentation. 

13 11. The Trust also provided that as Trustee, Respondent could hire himself to work as 

14 attorney and pay himself his hourly rate in addition to his trustee's fees. R~ 104. Both this and 

15 the compensation provision were drafted into the Trust by the Respondent himself. 

16 12. The Trust was named as beneficiary in Mrs. Keen's wilL 

17 13. Stephen was the sole beneficiary of the Trust. 

18 14. At the time that the Special Needs Trust documents were executed on October 28, 

19 2008, Respondent was aware that Mrs. Keen's health was deteriorating and that she had limited 

20 ability to function as trustee of the Trust. Ex. 32. Respondent was also aware the majority of the 

21 trust would be funded after Mrs. Keen's death when he would become the successor Trustee. 

22 15. Respondent provided the complex, legal, estate planning documents to the Keens 

23 for their review, approximately two months before they were signed. This was at a time when 
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---------------------------------·------···-----~-· 

Mrs. Keen was having difficulty reading. Transcript pp. 31-32. 

2 16. The day the documents were executed, the Respondent was aware of Mrs. Keen's 

3 reading difi1culties. In recognition of Mrs. Keen's condition the Respondent explained some 

4 provisions in the documents, and the concepts behind them. He did not read the documents to 

5 Mrs. Keen "word-for-word." Transcript p. 32:1-6. 

6 17. The Respondent instructed Mrs. Keen to initial all pages of the documents, and 

7 then execute the signature page. 

8 18. Respondent did not explain the compensation provisions of the Trust in a manner 

9 that could be reasonably understood by the Keens. Respondent did not explain to the Keens that 

I 0 there were lower-cost options for successor Trustees than himself. There is no document showing 

11 that the Keens were so advised. Respondent was anxious to become Trustee. 

12 19. Respondent did not advise the Keens in writing of their right or the desirability of 

13 seeking the advice of independent legal counsel prior to naming himself as successor trustee of 

14 the Trust. 

15 20. Respondent did not obtain the Keens' informed written consent to the essential 

16 terms regarding his power to appoint himself as successor trustee of the Trust, including whether 

17 the Respondent was representing himself or the Keens in granting himself the power to appoint 

18 himself as successor trustee of the Trust 

19 21. Respondent's conduct in not adequately explaining the effect of placing himself 

20 in the role of successor trustee was knowing, and for the purpose of benefiting himself. 

21 22. The Keens were confused as to Respondent's role in their estate plan, did not 

22 understand that Respondent was appointed as alternate trustee, and did not understand the effect 

23 of that appointment. 
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23. On October 28,2008, Margaret Keen also signed a Living Will appointing Stephen 

2 as Mrs. Keen's health care representative and providing that if Stephen should be unavailable or 

3 unable to act, Respondent would serve as Mrs. Keen's health care representative. Respondent 

4 also prepared, and Mrs. Keen also signed on October 28, 2008, a Durable Power of Attorney. 

5 Stephen was appointed as Mrs. Keen's agent. Respondent provided he would be Mrs. Keen's 

6 alternate agent under the Durable Power of Attorney if Stephen was unable to serve. R·l 06, R· 

7 107. 

8 24. Respondent did not communicate adequate information and explanation to Mrs. 

9 Keen, or Stephen as her attorney in fact, about the material risk involved in appointing himself to 

10 these various roles. 

11 25. The Respondent did not explain to the Keens that there were reasonable 

12 alternatives available to them, other than having him function in these roles. These include 

13 professional guardianship agencies, which are more skilled and less expensive at providing these 

14 services. 

15 26. Although Respondent drafted waivers purporting to waive the conflict of interest 

16 in this matter, the waivers were inadequate to waive the conflicts of interest inherent in having 

17 Respondent appointed as trustee of a trust that he had drafted. 

18 27. Respondent also drafted a Will for Mrs. Keen that appointed Stephen as the 

19 executor, but named Respondent as successor executor if Stephen failed to serve for any reason. 

20 R-121. Respondent was permitted to hire himself to deal with any issues arising under the Will 

21 or Trust. The Will also directed that upon her death, Mrs. Keen's entire estate be paid into the 

22 Trust. This document was not signed by Mrs. Keen until Febrmu·y 6, 2009. Ex. R-121. 

23 28. On or about December 28, 2008, Respondent wrote a "Memorandum to Tn1stee 
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Explaining Special Needs Trust," addressed from himself and to himself, stating "You have been 

2 appointed Trustee of the Special Needs Trust established by the Settlor for the benefit of Stephen 

3 Keen." This memorandum set out the duties ofthe trustee, the mechanics of establishing the Trust 

4 and stated that the trustee was to be paid $2,000 per quarter for administering the Trust. 

5 29. Respondent billed Stephen $185 for the preparation of this memorandum. 

6 Respondent did not convey a copy ofthis memorandum to M1's. Keen or to Stephen. Respondent's 

7 testimony that this was a document that he had sent to Mrs. Keen and later addressed to himself 

8 without changing the date is not credible. 

9 30. On or about December 29, 2008, Respondent billed a $2,000 quarterly trustee's 

1 0 fee for acting as trustee for the Trust. In fact, on December 28, 2008, Respondent was not trustee 

11 of the Trust. This amount was paid December 29, 2008 by Stephen Keen. 

12 31. At the time Respondent charged the $2,000 quarterly trustee's fee, he knew that 

13 he was not yet trustee of the Trust. Ex. 19, 20. 

14 32. Sometime in December 2008, Respondent funded the Special Needs Trust by 

15 depositing into the Trust $49.00. At no time did the Trust corpus ever exceed $49.00. 

16 33. If the Respondent were to have been paid 2% of the value of the trust corpus rather 

17 than the qumierly $2,000, for services, the Respondent would have received approximately $0.25. 

18 That the Respondent received $2,000 rather than 2% of the existing trust corpus, was mandated 

J 9 by the compensation provision the Respondent drafted into the Trust. 

20 34. The services the Respondent claims to have performed as trustee were of a type 

21 and nature more appropriate to the estate planning process (for which he was already 

22 compensated), than the administration of a trust containing $49.00. Transcript pp. 142~143; 153: 1~ 

23 8, 19~24. 
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35. On or about January 7, 2009, Mrs. Keen signed a document titled "Declination to 

2 Serve as 'Trustee of the Stephen Keen Special Needs Trust" ("Declination".) The Declination 

3 appointed Respondent as successor trustee, The Declination gave Respondent "sole, absolute, 

4 and unfettered" discretion to make distributions w1dcr the Trust. Ex. 27. 

5 36. Respondent had Stephen Keen separately pay for the services of CareForce. He 

6 also testified had there been a significant amount of money in the Trust, he would have had a 

7 stockbroker invest the money. Respondent would have continued to charge $2,000 per quarter 

8 for unknown services. 

9 37. In March 2009, Stephen asked his ex-wife, Linda Orf, to come to Washington to 

10 help him move to an assisted living facility. Mr. Keen and Ms. Orf had been married and 

11 divorced, but remained friends. Stephen relied on Ms. Orf to help him to organize his affairs. 

12 Transcript pp. 228-229. 

13 38. In March 2009, Stephen hired lawyer Jamie Clausen to draft new powers of 

14 nttorney and Wills for both himself and Mrs. Keen. The Keens were refen·ed to Ms. Clausen by 

15 Victoria DeVine who worked with a professional elder care group. 

16 39. Ms. Clausen met with Stephen on March 20, 2009. He was upset because he 

17 believed that his niece, Nancy Caputo, had been appointed as alternate trustee. Neither he nor his 

18 mother believed they had a1 .. 1thorized Mr. Hall to be successor tn1stee. Stephen Keen executed 

19 new estate documents prepared by Ms. Clausen that changed alternate trustees, agents, etc. Ex. 

20 10, 12. 

21 40. Ms. Clausen met with Mrs. Keen on March 26, 2009. Margaret Keen was 

22 disbelieving that ITa!! was named as the successor trustee and called Stephen to verify what Ms. 

23 Clausen told her. 
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41. Mrs. Keen would not have named a stranger to perform these fiduciary roles. Mrs. 

2 Keen believed that the Trust had named Nancy Caputo, and not Respondent, as alternate trustee. 

3 'I'he new Will that Ms. Clausen drafted left Mrs. Keen's assets to a new Special Needs Trust 

4 ("New Trust!)) with new fiduciaries. On March 26, 2009, Mrs. Keen voluntarily executed the 

5 new powers of attorney, the new Will and the new Special Needs Trust. Ex. 7, 8, 9, 36. 

6 42. On April 7, 2009, Ms. Clausen sent Respondent a certified letter informing him 

7 that all of the documents that he had drafted that were capable of being revoked had been revoked. 

8 The letter told Respondent that the clients requested the return of all original documents so that 

9 they could be destroyed. This letter was sufficient to terminate Respondent's services as the 

10 Keen's lawyer. 

11 43. Respondent refused to recognize that he had been terminated tmd refused to return 

12 the original estate planning documents. Respondent conceded he acted improperly. 

13 44. Stephen was particularly concerned about the original trust documents and the fact 

14 he was billed $2,000 per qmtrter for a trust that had minimal money in it. 

15 45. On November 6, 2009, Stephen filed a grievance with the Association against 

16 Respondent. 

17 46. On February 21, 2010, Respondent submitted a bill to the Association, charging 

18 Stephen Keen an additional $4,3 73.25 for legal work at the rate of $185 per hour and stating that 

19 he would turn it over to collections if not paid. Respondent also stated that he believed that since 

20 he was still trustee of the trust, he was entitled to $2,000 per month since the creation of trust 

21 which contained only $49.00. 

22 47. The charge of $2,000 per quarter for administration of a nominally funded trust 

23 was unreasonable. The additional legal work on the February 21, 201 0 bill included hourly 
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charges for items that constituted a trustee's duties for which he was also charging a $2,000 

2 quarterly trust fee. These charges were unreasonable and unnecessary. 

3 48. On February 23, 2010, at the Association's request, Respondent forwarded his 

4 original file to the Association. Respondent refused to allow the original documents to be released 

5 to the Keens. Respondent stated that he needed to keep the original documents because he 

6 intended to file a lawsuit against Stephen for statements made to the Association in filing the 

7 grievance and he believed that returning the documents to Stephen would result in the destruction 

8 of evidence that he needed to prosecute this case. 

9 49. On May 25,2010, Respondent went to Ms. Clausen's home, which also served as 

10 her office. Respondent threatened her, stating that if she did not withdraw the grievance that 

11 Stephen had flied with the Association, "she would be sorry." He told her he would file a lawsuit 

12 for damages against her. 

13 50. During the meeting, Respondent became agitated and repeatedly called Ms. 

14 Clausen an "idiot" and told her that she "had a lot to lose" because she had a new baby and a 

15 young family and that if he "went down," she would ''go down." Respondent did not leave Ms. 

16 Clausen's home until she told him that she would call the police if he did not leave. Ms. Clausen 

17 testified that the exchange was frightening and felt threatened by Respondent's behavior. 

18 Transcript p. 200:12-19. 

19 51. Respondent's testimony that he was calm during this encounter and that Ms. 

20 Clausen "lost it" was not credible. 

21 52. On the night of May 25, 2010, Respondent faxed Ms. Clausen a letter telling her 

22 that he woulu file n lawsuit against her because he believed that she had a role in filing the 

23 grievance with the Association. R-130. 
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53. The same day, Respondent sent Stephen a letter demanding that Stephen pay him 

2 $4,373.25 and threatened him with collection action if he did not pay. Respondent attached his 

3 February 21, 20 l 0 billing to this letter. 

4 54. On May 26, 20 I 0, the Association wrote to Respondent and informed him that Mr. 

5 Keen was entitled to the retum of his original documents, but that because there was an issue they 

6 would retain the documents until the issue was resolved. The Association informed Respondent 

7 that, under ELC 2.12, statements to the Association were absolutely privileged and that no lawsuit 

8 could be brought against a grievant or witness for providing information to the Association. 

9 55. Respondent continued to threaten suit against Stephen Keen, Ms. Clausen and Ms. 

10 Orf for statements made to the Association. In his response to the Formal Complaint in this 

II matter, Respondent attempted to cross claim against Stephen for attorneys fees, costs, expenses 

12 and damages for submitting a "petjured grievance." BF l 0. The Association moved to strike this 

13 portion of Respondent's response, and this motion was granted. BF 18. 

14 56. On May 28, 2010, James Lassoie, the person who was appointed as "trust 

15 protector" of the Trust that Respondent drafted, and thus was given the power to remove the 

16 trustee, wrote to Respondent and removed him as trustee. The trust protector ordered Respondent 

17 to provide the successor trustee all assets of the Trust, including the original ·rrust documents. 

18 Respondent refused to provide the original documents or the assets of the trust to the new trustee. 

19 57. Throughout this matter, Respondent has made baseless accusations against Ms. 

20 Clausen and her motives in helping the Keens to change their estate plan and in assisting the 

21 Association in investigating Stephen's grievance. These allegations were made in bad faith and 

22 in an attempt to intimidate the Keens and/or Ms. Clausen into withdrawing the grievance. 

23 Respondent conceded that his actions after being informed of his termination as lawyer for the 
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Keens were due to pride. 

2 58. Throughout this case, Respondent maintained that he is the trustee for the Trust, 

3 despite the fact that he was removed as trustee by the revocation of the Trust on April 7, 2009 and 

4 by trust protector. At the hearing, Respondent presented a document in which he resigned as 

5 trustee under the Trust. This document, dated September 17, 2011, was signed 16 months after 

6 Respondent was removed as trustee of the Trust and over two ye.ars after Respondent was notified 

7 that the Keens had drafted new estate planning documents and wanted to terminate his 

8 representation. To date, Respondent has not returned the $49 in the trust as demanded by the 

9 trustee. 

1 0 CONCLUSIONS OF LAW 

11 Yiolations Analysis 

12 59. The Hearing Officer finds that the Association proved the following: 

13 60. Count 1 - Respondent drafted a document naming himself the alternate trustee, 

14 power of attorney and health care representative. He did not fully explain the legal effects of 

15 these roles to Stephen Keen or to Mrs. Keen, including the foreseeable ways that his role in their 

16 estate plan conflicted with his own interests and how the conflict could have ~tdverse effects on 

17 their interests, thus Respondent failed to inform Keens there were less expensive and more skilled 

18 alternatives to him. Respondent violated RPC 1.4(b), RPC 1.7(a)(2), and RPC 1.8(a). 

19 61. Count 2 " By charging a $2,000 "quarterly fiat fee" for managing the trust with a 

20 corpus of only $49, and before he had become trustee for the trust, by charging Stephen Keen for 

21 drafting letters to himself~ by charging an hourly rate for performing trustee duties for which he 

22 was already charging a ilat fee, and by billing for unnecessary services given the minimal amount 

23 in the trust, Respondent charged an unreasonable fee in violation ofRPC 1.5 and RPC 8.4(c). 
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62. Count 3 • By refusing to return original estate planning documents after being 

2 discharged and after repeated requests by his clients, Respondent violated RPC I. 15A(f) and RPC 

3 1.16(d). 

4 63. Count 4 - By threatening Ms. Clausen if she did not withdraw the grievance filed 

5 against him, and by threatening to file a lawsuit against Ms. Clausen and Stephen Keen for 

6 providing information to the Association, Respondent violated RPC 8.4(d). 

7 Sanction Analysis 

8 64. A presumptive sanction must be determined for each ethical violation. In re 

9 Anschell, 149 Wn.2d 484, 502, 69 PJd 844 (2003). The following standards of the American 

10 Bar Association's Standards for Imposing Lawyer Sanctions ("ABA Standards") (1991 ed. & 

11 Feb. 1992 Supp.) are presumptively applicable in this case. 

12 Count I -Conflict 

13 4.3 Failure to Avoid Conflicts of.lnterest 

14 ABA Standarg 4. 3 applies to Respondent's conduct in engaging in a conflict of interest. 

15 Absent aggravating or mitigating circumstances, upon application of the 
factors set out in Standard 3.0, the following sanctions are generally appropriate 

16 in cases involving conflicts of interest: 

17 4.31 Disbarment is generally appropriate when a lawyer, without the informed 
consent of client(s): 

18 
(a) engages in representation of a client knowing that the lawyer's interests are 

19 adverse to the client's with the intent to benefit the lawyer or another, and 
causes serious or potentially serious injury to the client; or 

20 
(b) simultaneously represents clients that the lawyer knows have adverse 

21 interests with the intent to benefit the lawyer or another, and causes serious 
or potentially serious injury to a client; or 

22 

23 

24 

(c) represents a client in a matter substantially related to a matter in which the 
interests of a present or former client are materially adverse, and 
knowingly uses information relating to the representation of a client with 
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the intent to benefit the lawyer or another and causes serious or potentially 
serious injury to a client. 

4.32 Suspension is generally appropriate when a lawyel' knows of a conflict 
of interest and does not fully disclose to a client the possible effect of 
that conflict, and causes injury or potential injury to a client. 

4.33 Reprimand is generally appropriate when a lawyer is negligent in 
determining whether the representation of a client may be materially 
affected by the lawyer's own interests, or whether the representation will 
adversely affect another client, and causes injury or potential injury to a 
client. 

4.34 Admonition is generally appropriate when a lawyer engages in an isolated 
instance of negligence in determining whether the representation of a client 
may be materially affected by the lawyer's own interests, or whether the 
representation will adversely affect another client, and causes little or no 
actual or potential injury to a dient. 

65. Respondent knew that he had a conflict of interest in naming himself as the 

alternate trustee of the special needs trust as well as other duties in the Keens estate planning 

documents. He did not fully disclose the possible effect of that conflict including the fact that 

there were other, cheaper options available to the Keens for a trustee, and that the terms of the 

trust allowed him to charge an unreasonable fee of $2,000 per quarter even if the trust was 

nominally funded. The Keens were injured in that they did not fully understand the role that 

Respondent had in their estate plan and the potential fees that would be incurred when there were 

cheaper options available. 

66. The presumptive sanction is suspension. 

Count U- Unreasonable Fees 

67. ABA Standard 7.0 applies to Respondent's misconduct in charging unreasonable fees, 

7. 0 Violations of Duties Owed as a Professional 

Absent aggravating or mitigating circumstances, upon application of the factors 
set out in Standard 3.0, the following sanctions are generally appropriate in cases 
involving f~tlse or misleading communication about the lawyer or the lawyer's 
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10 

services, improper communication of fields of practice, improper solicitation of 
professional employment from a prospective client, unreasonable or improper 
fees, unauthorized p!'actice of law, improper withdrawal from representation, or 
failure to repoti professional misconduct. 

7.1 Disbarment is generally appropriate when a lawyer knowingly engages in 
conduct that is a violation of a duty owed as a professional with the intent 
to obtain a benefit for the lawyer or another, and causes serious or 
potentially serious injury to a client, the public, or the legal system. 

7.2 Suspension is generally appropriate when a lawyer knowingly engages 
in conduct that is a violation of a duty owed as a pr·ofessional and 
c~ruscs injury or potential injury to a client, the public, or the legal 
system. 

7.3 Reprimand is generally appropriate when a lawyer negligently engages in 
conduct that is a violation of a duty owed as a professional and causes 
injury or potential injury to a client, the public, or the legal system. 

7.4 Admonition is generally appropriate when a lawyer engages in an isolated 
11 instance of negligence that is a violation of a duty owed as a professional, 

and causes little or no actual or potential injury to a client, the public, m· 
12 the legal system. 

13 68. Respondent knew that the fees that he charged Mr. Keen were unreasonable given 

14 that it was clearly excessive to charge $2,000 per quarter to manage $49.00. Aggravating the 

15 matter is the fact that l) the Respondent drafted the compensation provision knowing that he 

16 would ultimately be the Tmstee; and 2) the Respondent triggered the Trust himself by funding it 

17 with $49. Mr. Keen was injured in that he paid Respondent trustee fees before Respondent 

18 became trustee of the trust, the duties Respondent performed at the time were more appropriate 

19 to the estate planning process for which he had already been compensated. Finally, the 

20 Respondent threatened to sue him for fees that Respondent asserted that he was owed even after 

21 he was terminated from the case. 

22 Count Him Failure to Rctnm Originals 

23 69. ABA Standard 4.1 applies to Respondent's conduct in failing to return original 
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estate planning documents to the Keens aftel' he had been terminated: 

4.1 Failure to Preserve the Client's Property 

Absent aggravating or mitigating circumstances, upon application of the 
factors set out in 3.0, the following sanctions are generally appropriate in cases 
involving the failure to preserve client property: 

4.11 Disbarment is generally appropriate when a lawyer knowingly converts 
client property and causes injury or potential injury to a client. 

4.12 Suspension is generally appropriate when a lawyer lmows or should 
know that he is dealing improperly with client property and causes 
injury Oi' potential injury to a client. 

4.13 Reprimand is generally appropriate when a lawyer is negligent in dealing 
with client property and causes injury or potential injury to a client. 

4.14 Admonition is generally appropriate when a lawyer is negligent in dealing 
with client property and causes little or no actual or potential injury to a 
client. 

70. Respondent knew that he was dealing inappropriately with client property when 

13 he refused to return the original estate planning documents and the money that was in the trust 

14 after Mr. Keen demanded that he do so through his new attomeys and through the trust protector 

15 of the Trust. The Keens were injured in that they were unable to obtain their original documents 

16 and suffered much stress and aggravation in not knowing whether Respondent would continue to 

17 attempt to bring more assets under control of the Trust, given the fact that he rcftlscd to recognize 

18 that he had been terminated as trustee and that the Keens bad executed new estate planning 

19 documents. 

20 71. The presumptive sanction is suspension. 

21 Count IV -Prejudice in the Administration of .Justice 

22 72. ABA Standard 7.0 supra, is most applicable to Respondent's efforts to derail the 

23 Association's investigation by threatening Ms. Clausen and Mr. Keen with a lawsuit if she did 
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not withdraw the grievance. Both Mr. Keen and Ms. Clausen were injured by the intimidating 

2 effect of Respondent's threatening conduct. In addition, the disciplinary system was potentially 

3 injured by Respondent's attempts to intimidate people who gave information to the Association 

4 about his conduct. 

5 73. The presumptive sanction for count 4 is suspension. 

6 SANCTION 

7 74. When multiple ethical violations are found, the "ultimate sanction imposed should 

8 at least be consistent with the sanction for the most serious instance of misconduct among a 

9 number of violations." In re Petersen, 120 Wn.2d 833, 854, 846 P.2d 1330 (1993).] 

10 75. Based on the Findings of Fact and Conclusions of Law and application ofthe ABA 

11 Standards, the appropriate presumptive sanction is suspension. 

12 76. "A period of six months is generally the accepted minimum term of suspension." 

13 In re Cohen, 149 Wn.2d 323, 339, 67 P.3d 1086 (2003). 

14 77. The following aggravating factors set forth in Section 9.22 of the ABA Standards 

15 are applicable in this case: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(a) 
(b) 
(d) 
(g) 
(h) 
(i) 

(j) 

78. 

prior disciplinary offenses. 
dishonest or selfish motive; 
multiple offenses; 
refusal to acknowledge wrongful nature of conduct; 
vulnerability of victims; 
substantial experience in the practice oflaw (Respondent was admitted to 
practice in 1974); 
indifference to making restitution. 

None of the mitigating factors set forth in Section 9.32 of the ABA Standards is 

applicable to this case. 

.Recornrnendation 

79. Based on the ABA Standards and the applicable aggravating and mitigating 
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factors, the Hearing Officer recommends that Respondent Alan F. Hall be suspended for a 

minimum period of two years. Any reinstatement from suspension should be conditioned on a 

fitness to practice examination. 

Dated this 31st day of March, 2013. 
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In Re 

. '•' ·, ;, 

SEP l 9 2013 
BEFORE THE 

DISCIPLINARY BOARD 
··~:.0 ~ ! ~'I ' ' 

OF THE ;,,; .:)' ... ;;!" i_· 

W ASlliNGTON STATE BAR ASSOCIATION 

ALAN F. HALL, 

Lawyer (Bar No.l505) 

Proceeding No. 1 0#00084 

DISCIPLINARY BOARD ORDER 
ADOPTING HEARING OFFICER'S 
DECISION 

:. ,u\,, .;' 

' ' • ~···· I '··:. 

This matter came before the Disciplinary Board at its September 6, 2013 meeting, on automatic 

review of Hearing Officer Randolph 0. Petgrave's March 31, 2013, Findings Of Fact, Conel\1sions Of 

Law And Hearing Officer's Recommendation, recommending a 2·year suspension with reinstatement 

8 titness to practice exam, following a hearing. 

The Board reviews the hearing officer's finding of fact for substantial evidence. The Board 
9 

reviews conclusions of law and sanction recommendations de novo. Evidence not presented to the 

10 hearing oftlcet· ot· panel cannot be considered by the Board. ELC 11.12(b ). 

11 

12 

13 

14 

15 

16 

17 

Having reviewed the matel'ials subrnitied, and considered the applicable case law and rules; 

IT IS HEREBY ORDERED THAT the Hearing Officer's decision is adopted.' 

Dated this 191h day of September 2013. 

----· ·-----

~~ 
Nancy C. fvarinen 
Disciplinary Board Chair 

1 The vote on this matter was 13-0. Those voting were: Bray, Bworn, Butterworth, Can·ington, Coy, Drenwusis, 
Evans, lvarinen, Mclnvaillc, Mosher, Nciland, Ogura and Trippett. 
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ABA Standards for Imposing Lawyer Sanctions 

4.1 Failure to Presuve the Client's Proper(y 
Absent aggravating or mitigating circumstances, u.pon application of the factors set out in 

3 .0, the following sanctions are generally appropriate in cases involving the failure to preserve 
client property: 

4.11 Disbarment is generally appropriate when a lawyer knowingly converts client 
property and causes iqjury or potential h~jury to a client. 

4.12 Suspension is generally appropriate when a lawyer knows or should know that he 
is dealing improperly with client property and causes injury or potential injmy to 
a client. 

4.13 R.eprimand is generally appropriate when a lawyer is negligent in dea.ling with 
client property and causes i1~jury or potential injury to a client. 

4.14 Admonition is generally appropriHte when a lawyer is negligent in dealing with 
client property and causes little or no actual or potential injury to a client. 

4.3 Failure to A void Cm~flicts l~[Jnterest 
Absent aggravating or mitigating circumstances, upon application of the factors set out in 

Standard 3.0, the following sanctions are generally appropriate in cases involving conflicts of 
interest: 

4.31 

4.32 

4.33 

4.34 

Disbannent is generally appropriate when a lawyer, without the informed consent 
ofclient(s): 
(a) engages in representation of a client knowing that the lawyer's interests 

(b) 

(c) 

are adverse to the client's with the intent to benefit the lawyer or another, 
and causes serious or potentially serious injury to the client; or 
simultaneously represents clients that the lawyer knows have adverse 
interests with the intent to benetlt the lawyer or another, and causes 
serious or potentially serious injury to a client; or 
represents a client in a matter substantially related to a matter in which the 
interests of a present or former client are materially adverse, and 
knowingly uses information relating to the representation of a client with 
the intent to bene.fit the lawyer or another and causes serious or potentially 
serious injury to a client. 

Suspension is generally appropriate when a lawyer knows of a contlict of interest 
and does not fully disclose to a client the possible efiect of that conf1ict, and 
causes injury or potential injury to a client. 
R.eprimancl is generally appropriate when a lawyer is negligent in determining 
whether the representation of a client may be materially affected by the lawyer's 
own interests, or whether the representation will adversely affect another client, 
and causes injury or potential injury to a client. 
Admonition is generally appropriate when a lawyer engages in an isolated 
instance of negligence in determining whether the representation of a client may 
be materially aff:E:eted by the lawyer's own interests, or whether the representation 
will adversely affect another client, and causes little or no actual or potential 
injury to a client. 
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7.0 Violations ofDuties 01ved as a Professional 
Absent aggravating or mitigating eircumstancesj upon application of the f'hctors set out in 

Standard 3.0, the following sanctions are generally appropriate in cases involving Htlse or 
misleading communication about the lawyer or the lawyer's services, improper communication 
of Jields of practice, improper solicitation of professional employment from a prospective client, 
unreasonable or improper fees, unauthorized practice of law, improper withdrawal from 
representation, or failure to report professional misconduct. 

7.1 Disbarment is gencra.lly appropriate when a lawyer knowingly engages in conduct 
that is a violation of a duty owed as a professional with the intent to obtain a 
benefit for the lawyer or another, and causes serious or potentially serious injury 
to a client, the public, or the legal system. 

7.2 Suspension is generally appropriate when a lawyer knowingly engages in conduct 
that is a violation of a duty owed as a professional and causes iqjury or potential 
injury to a client, the public, or the legal system. 

7.3 Reprimand is generally appropriate when a lawyer negligently engages in conduct 
that is a violation of a duty owed as a professional and causes injury or potential 
il1jury to a client, the public, or the legal system. 

7.4 Admonition is generally appropriate when a lawye1· engages in an isolated 
instance of negligence that is a violation of a duty owed as a professional, and 
causes little or no actual or potential injury to a client, the public, or the legal 
system. 

9. 2 Aggravation 
9.21 DejinWon. Aggravation or aggravating circumstances are any considerations or 

H.tctors that may justify an increase in the degree of discipline to be imposed. 
9.22 Factors vvhich may be considered in aggravation. Aggravating factors include: 

9.3 Mitigation 

(a) prior disciplinary offenses; 
(b) dishonest or selfish motive; 
(c) a pattern of misconduct; 
(d) multiple offenses; 
(e) bad faith obstruction of the disciplinary proceeding by intentionally failing 

to comply with rules or orders of the disciplinary agency; 
(f) submission of false evidence, false statements, or other deceptive practices 

during the disciplinary process; 
(g) refusal to acknowledge wrongful nature of conduct; 
(h) vulnerability ofvictim; 
(i) substantial experience in the practice of law; 
(j) indifference to making restitution. 
(k) Illegal conduct, including that involving the use of controlled substances. 

9.31 D~finition. Mitigation or mitigating circumstances are any considerations or 
factors that may justify a reduction in the degree of discipllne to be imposed. 

9.32 Factors which may be considered in mitigation. Mitigating factors include: 
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(a) absence of a prior disciplinary record; 
(b) absence of a dishonest or sell1sh motive; 
(c) personal or emotional problems; 
(d) timely good fl:tith effott to make restitution or to rectify consequences of 

misconduct; 
(e) full and free disclosure to disciplinary board or cooperative attitude toward 

proceedings; 
(i) inexperience in the practice of law; 
(g) character or reputation; 
(h) physical disability; 
(i) mental disability or chemical dependency including alcoholism or drug 

abuse when: 
(1) there is medical evidence that the respondent is affected by a chemical 

dependency or mental disability; 
(2) ihe chemical dependency or mental disability caused the misconduct; 
(3) the respondent's recovery .fl.·om the chemical dependency or mental 

disability is demonstrated by a meaningful and sustained period of 
successful rehabilitation; and 

( 4) the recovery arrested the misconduct and recurrence of that 
misconduct is unlikely. 

(j) delay in disciplinary proceedings; 
(k) imposition of other penalties or sanctions; 
(1) remorse; 
(rn) remoteness of prior offenses. 
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OFFICE RECEPTIONIST, CLERK 

From: 
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To: 

OFFICE RECEPTIONIST, CLERK 
Tuesday, December 31,2013 9:13AM 
'Scott Busby' 

Subject: RE: In re Alan F. Hall, Supreme Court No. 201,255-8 

Rec'd 12/21/2013 

Please note that any pleading f:1Jed as an attachment to e-mail will be treated as the original. Therefore, if a 
filing is by e-mail attachment, it is not necessary to mail to the court the original ofthe document. 

From: Scott Busby [mailto:ScottB@wsba.org] 
Sent: Tuesday, December 31, 2013 9:05AM 
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Cc: Stephen C. Smith; Chandler, Desiree R. 
Subject: In re Alan F. Hall, Supreme Court No. 201,255-8 

Attached for filing are (1) the Answering Brief of the Washington State Bar Association, and (2) a Declaration of Service 
by Mail. 

Scott G. Busby, Senior Disciplinary Counsel 
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1325 4th Avenue, Suite 600 
Seattle, WA 98101-2539 
Phone: (206) 733-5998 
Fax: (206) 727-8325 
scottb@wsba. org 

CONFIDENTIALITY STATEMENT: The information in this e-mail and in any attachment may contain information that court 
rules or other authority protect as confidential. If this e-mail was sent to you in error, you are not authorized to retain, 
disclose, copy or distribute the message and/or any of its attachments. If you received this e-mail in error, please notify me 
and delete this message. Thank you. 
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R!EC ~E-EJI 
SUIP ~OUR.T 

STATE ASIHI.NGTON 
Dec3, 2 13,9:11 am 

BY RONA[ R. CARPENTER 
CLERK 

IN THE SUJ>Rl!:ME COURT OF THE STATE OF WASHINGTON 

In re 

ALAN F. HALL, 

Lawyer (Bar No. 1505) 

Supreme Court No. 201,255-8 

DECLARATION OF 
SERVICE BY MAIL 

The undersigned Disciplinary Counsel ofthe Washington State Bar 
Association declares that he caused a copy of the ANSWERING BRIEF 
OF THE W ASITINGTON STATE BAR ASSOClA TION to be mailed by 
regular tlrst class mail with postage prepaid on December 31, 2013, to: 

Stephen C. Smith 
Hawley Troxell Ennis & Hawley LLP 
877 Main St Ste 1000 
Boise, ID 83702-5884 

The undersigned declares under penalty of perjury under the laws 
of the state of Washington that the foregoing declaration is true 
and correct. 

/2-)1- /!­
Date and Place ~.~~ 

Senior Disciplinary Counsel 
1325 4th A venue·- Suite 600 
Seattle, WA 98101-2539 
(206) 733-5998 
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