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I .  COUNTEIISTATICMEN'I' O F  TIIE ISSUES 

1 .  Rule 10.14(c) of the I<i~lcsl i ~ r  I<nl'orcement of' Lamyer 

Conduct (I:I>C)pro\ ides that the court record 01' a criminal con\ iction is 

conclusi\ e e \  idence of guilt at a disciplinar~ hearing. [,a\$! er Fernando 

E. Perez I'ena (licspondent) assai~ltecl his client during a dispute over a 

refund of'unearned fees. \iJas later charged ni th  criminal assault. and was 

convicted by a j u r ~ . .  .2fier comple~ing his dcli.r~.cd sentence. lie sought to 

ha\,e tlie con\iction \itca~cil. but the co~11.t ~-el'uscil to \iicate the guilty 

verdict. Did tlie I l ~ i ~ r i l l g  OI'Iices 1>roperl) admit tlie ierdict as conclusi\,e 

evidelice 01' Respondent's guilt'? 

2.  The Ilisciplinarj~ Board f'ound Respondent iiolated Rule 

8.4(b) and Rule 8.4(i) ol' the I i i~les 01' I'roli.ssiona1 Conduct (RPC) by 

committing the assault. and l<P(' I .  l j ( d )  Ibs rcli~sing to refund alniost 

$1.500.00 in unearned fees his clients had paid in ad\ ancc. The Board 

una~iimousl> reco~iimended that liespondent be suspended from the 

practice of  la\\ for a total of' six ~iionths fils these \iolations. Should the 

Court af'tirm t l ~ e  l3oard.s unanlmsus banction socommendation? 

11. C ' O t ' Y l'l-:l<SI' 4 I'l<hli-Ah 1' O F 'I'HE ('.4SE 

A. PIIOCI~~L)L'K.41~E',iC"I7S 

In .lul> 3005. the M asliington St'tte 13'1s " I s ~ o ~ ~ ~ l l i o i l  (Assoc~ation) 

iiled a tuo-count l i~rmal colllplalllt nllegillg '15 follo\ib 
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~ ' O L I I I ~: 13) assai~lting k.'ls. C'alncron. I<cspoiidcntI 
\,iola(ccl l i i~lcs I Ida\\! ci. l)iscij~lit~c(1tI.l)) I .  l ( a )  
(ciurcntl! I<I'C 8 .1( i ) )  (b! committing an i~~ljustiiiedact of 
assault or other act \+liich rellccts disregard for tlie rule of 
la\\. . .and \\licthcr thc same constitutes a felony or 
misdemeanor or not) and/or RI'C 8.4(b) (b!, \.iolating SMC 
12A.06.0 10). 

Count 1 1 :  13) l'i~iliiig to rcl'i~nd unc:unc.d portions ol'his 
clients' ad\ anccd ike. Kcsponcic~~t iolatcd 1<1'C' 1 . I5(d). 

In I;ebruar\ 2006. tlie 12ssociation lilcd a motion seeking to 

establish the court record oi'licspondcnt's assault con\ iction as conclusive 

c \  idencc of 111s guilt under 1.1 C' 10 I-l(c) 131 17 I he 1 lc'iring Officer 

granted rhc ]notloll. 1.11llng t l~at  lhc lur! \ i ' t i l 1 ~ 1  iillil1l19 l<cspondent guilt! 

a del'errcd sentcncc and compl! 111g \\ 1111its terms. 131 2 1 

,
I he hearing \ \as held on March 11. 2006. I lic I learing Oi'ficer 

filed his 1:iiidiiigs of tact .  Coi~clusionsof  I.a\\, and l learing Officer's 

Recommendation on March 22, 2006. 131- 22. l 'he 1 Ienring Ollicer Ibund, 

by a clear preponderance of tlie e\ idcncc. that Kespondeiit \ iolated RPC 

8.4(b) and RPC 8.4(i) as charged in Count 1. and recommended that 

Respo~ldent recei\,e an admonition. B1: 22 at 6-9. The Hearing Officer 

recominei~ded that Count 11 be dismissed. Id. 

130th sides appealed. 131' 25: 131. 26. ,.\tier brieling and oral 

argumc.nt. the l)iscipiinar! 13oasd issued its i~nanimous Order Modifying 

http:argumc.nt


l learing Ol'liccs's Ilccision. 131: 44 (attachcci 11s Apl'endis ( 2 ) .  'The Board 

adopted ~ l i c  I concli~sion that ( 'oi~nt I liaci bccn proved. learing Ot ' l icc~. '~  

but re\crsed his dismissal 0 1 '  ( ' o i ~ n ~  ' I  lie Ilo;~~.il 1 1 .  commended a three-

month si~spension li)r tllc assai~li \ iolalion c l ~ a ~ . g ~ c l  a six-~iioiithin C'oi~nt1:  

suspension l i)r  the Ikc \ iolntion charged in ('oi~nt 1 1 .  the si~spcnsions to run 

concurrently: and that Respondent be recluireci to satisl'), the civil judgment 

obtained against him bq h ~ scl~cnts.  

I his appeal follom s 

B. 	 SUBSTAN'I'IVII: FACTS 

In earl) March 2001. Ccc~l ia  Cameion Galcia and 22~- t~i ro  G a r c ~ a  

hired Respondent to represent then1 in an Immigration matter. BF 44. 

Finding of Fact (FF) 4. 1 I< 19.53-55.  65-66. 87-88 On or about March 

21. 2001. the (;,iic~~is met nith Respondent cllld p'11d 1i1m an ad\ance fee 

of $2.000 00 b! cl ic~l ,  I 44.I 1 4.I X 1 I I 2 .  5 - I lie check mas 

uritten on an accoilnt belonging to Ms Cameron (;ascia's mother. Ruth 

Vchulek. EX 1 .  The Garcias also g a \ e  Respondent soiilc original 

documents, including their recent marriage certificate. 'TR 24. 100. 

Less than a week after meeting u i th  Respondent. the Garcias 

decided not to pursue their case. ternliiiated their relationship with him. 

and requested a refiund o f  their $2.000.00 See. 131; 44. 1:f: 5: EX 2; TR 27-

29. 89-91. Respondent agreed to provide a partial refind. rninus any fees 



o r  costs alread! incurred. 131: 44. I:1.' 6: ' I ' l l  .30. 01: 11X 3. O n  or about 

M:ircli 28. 200 I ,  Iicspondcnt mailed a checl\ to the Gurcias 1i)r $1,500.00. 

EX 3. 4. M'hen the Garcias tried lo cash the cl l~cli .  the bank told thern 

the! necdcci their rnarriagc ccrtilicate. \~~li icl i  licsponcicnt had I'ailed to 

return. ' I ' I i  30-3 1 .  

On March 30. 2001. the (iarcias \lent to Iicspondcnt's ofrice to 

retrieie their marriage certilicatc. 131.' 44. I . ' l *  6: ' l ' l <  3 1-33: 1 3 5 .  Ari 

argument cnsued and Rcspondcnt initiall! rel'~lsccl to return it. Ms. 

Cameron Garcia told Respondent she ~ o u l d  report his conduct to the 

Association. Respondent gave the ~ilarriage certificate to the Garcias. but 

also stopped p a ~ m e n t  on the $1.500.00 checlc ivithout notif!,ing them. HI: 

44, Fl: 7; '1'R 32 ,  9 1-92. 101 -02; IiX 5. 

A week later. the bank notified Ms. Cameron Garcia that 

Respondent had stopped pay~iient on the check. EX 6. After additional 

coiiimunications. Respondent agreed that he would refund $1.600.00 by 

cashier's check ( S  100.00 more than beli)re) in Ms. Vcli~~leli 's  name if the 

(;a~.cias returncil the. ~ o i d e d$ !  . i O O . O O  chccl\ lo him 2 n d  g a \ e  him signed. 

notarized rc lc~~ses  0 1 '  :11i! ci\,il 01'cthical iiabiiil! 11c ~niglit ha\ e. BF 44, 

FF 8; EX 7. 8: '1'K 70-71. 92-93. 

On May 3 1.  2001. the Garcias u.ent to Respondent's office to pick 

up the new check. An argument again ensued. and Iiespondent called the 
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police and said that lie 1211 tli~.c:~tencii b~ Mr. (;arcill. I'he police arrived. 

U'hilc the policc spolie to the (iarcias. Rcsl~onilcn~ ncnt to the bank and 

got the ~ x c ~ i i i s c d  0: I'li 4 1-43. 7 1-72, 105-07. cashier's check. 131%44. 1'1,  

When licspondent returned to the ol'lice. \/Is. Cameron Garcia 

asked to scc tlic check. Respondent insisted on a s im~~l taneousexchange 

of' doculnents. Iluring the simultaneous cscliiuigc, licspondent hit or 

pushed Ms. Cameron (jarcia. I'hc I'orcc 01' the blo\\ caused her to l'all 

backwards into Mr. Garcia. In the sc~~l'fle. the cashier's chccl< ended up in 

Ms.  Cameron Garcia's possession and ~ h crelease \vas torn. 131: 44. 1.'F 10: 

-1-R 44-46. 60-61. 73-74. 77-78. 

Ms. Camc~.on Garcia callcti thc police and ~.cportcd the incident. 

.l'hc police rcturnccl and  took a rcport. 1:X 13.  

'l'he Garcias left Respondent's ollicc. picked up h'ls. Vchulek, and 

deposited the cashier's chcck at bank. In the Ms. k ' c h ~ ~ l e l i ' ~  'I'R 50. 

meantime. and unbckno\\nst to the Garcias. Respondent reported the 

casl~ier's check stolen, so the balili d i s h o ~ ~ o ~ ~ d  i t .  HI: 44, 1:l: 14: TK 96; 

EX 10. Respondc~it has ne\,er reti~nded an!, portion of' the Garcias' 

$2.000.00 See. I3F 44. Fl: 15. 

Kcspo~ident \ \as charsed \\ith one count o!' assault under Seattle 

Municipal Coilc (SIIC') I ? i \ . O O . O  I O 1;)s 11ic ~~..;s;iiilt of' \'is. C:ameron 
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Garcia. ' 1 X  14. O n  Sanilar!. 30. 3002. a ji11.~ I'oiuid him guilt!.. EX 15. 

O n  l:ebriiar!. 28. 2002. tlic court sentenced Iiespondent to one !,ear in jail, 

but dek~.recl the jail time subject to certain terms and conclitions. 01: 17. 

1:x 5 .  

0 1 1. l i11~-3. 2003.[lie COLI I . I  10~11 i~ i  Iiilci I~i~llillecl thet11~1t l ~ c s ~ ~ ~ ~ ~ c l e ~ ~ t  

terms and conditions ol'his dcli.~.red scntcncc and dismisscci tlic complaint 

against hir~i .  1':X 17. 

On Ma! 9, 2005. liespoiiclcnt liled n motion in Seattle Municipal 

Court that asked tlie court to "clal.il!" the docl\c~ I'or .lul! 3. 2003. and. 

aliiong other things, to \lacate tlie jur! \ crdict linding him gi~ill!, ol'assault 

because lie had met tlie t e ~ m s  o1'11is ctcl'cr~.ed sentence. I.:X 16. O n  Sunc 3. 

2005. the court agreed to rnodil!, certain entries in tlie docki.1. but refused 

to vacate the jiiry's guilty \,erdict. liX 17. 

?

I he Garcias lilcd an action in small claims court to recover the 

unearned portion 01' the lkes the). paid Respondent. rl'lie court entered 

judgment against licspondent lbr $1.392.75. plus court costs. EX 19. 

Respondelit ncIrer satisfied that judgment. 131; 44. 1+' 15: 'I'R 108. 

' SMC 12A.06.0 10 provides that. .'A person is guilty of' assault \vlien he or she: 
A .  Intentionall!, assai~lts another person.. . ." 

http:$1.392.75


1 1 1 .  S I J M M A K YO F  IZI<(;UMI<N'I' 

1 .  Ilie Ilearing Ol'liccr propcrl! admitted the record of 

Rcspondcnt's assalilt con\ iction us conclusi\.e i.1 idcnce ol'his guilt of that 

crime ilndcr l i l . C '  lU.l-I(c). \\.hicIi pro\ ides that i l '  a li)rmal complaint 

charges a larvycr Lvith an act ol'misconduct li)r \\liicli the la\{ yer has been 

convicted in a criminal proceeding. the court record 01' the con\iction is 

conclusi\ e e l  ~ d c n c e  at tlie d ~ i c ~ p l ~ n a r !  l~c,tring0 1  the la\\!cr's guilt of the 

crllnc Rciponilcnt \< Li\ con\ ICICCI  be! 011~1'I 1 ~ " ~ ~ o ~ i ~ ~ b l cJoiibt b! a jiir! 

I'hc court did not \ ,lc,ltc the J L I ~ J ' S\ c r i i ~ ~ tl<c>iponiicnt slio~~lci not non be 

al loued to relitigare the case I he e\iistencc of' a statutorq scnte~icing 

scheme that allo\ted Respondent to ha\ e the criminal complaint dismissed 

after he conlpleted the terms oi' his sentence docs not olerride ELC 

10.14(c) or preLent use of the record ol' his con\ iction as conclusive 

evidence in this disciplinarq matter. 

2.  Iiespondent's assault of a client serioi~sl! ad\,crsel! reflects 

on his fitness to practice la\+. Suspension is tlie presumpti~ e sanction for 

that violation I he Court should aflimi the three-month suspension 

recomniended bq the I>isc~pliiiar! Board lor that \ iolation. 

3 .  Respondent hnon ingl! refi~sed to refund unearned fees to 

the Garcias. Suspension is the presumpti\ e sanction for that iolation. 
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-- 

I'lic ('ottl.t s l ~ o ~ ~ l i l  ~ i . \ - i i lo~~\ l i  bq the;rl'lil~liit l i i .  iitsl,c'lisioti ~.cc~omn~c'ndcci 

I l i sc ip l ina~.  13oasd. 

IV. ARGUMEN'I' 

A. S'I'AND!~I<I)OI:IIE\~IE\\' 

I<espondcnt has not assigncd crror to tlic lindings of fact made bq. 

the I)isciplinas!r 13oard. I!nchallcngcd iinilings of' iict arc \ r r i  tics on 

appeal. In re 1)isciplinar). I'roccecling Against h'liitnev. 155 Ll'n.2d 45 1. 

461, 120 P.3d 550 (2005). 

I he Court re\ ic\\s conclusions 01' la\\ dc no\o. itpholding thein if 

supported bq the lindings of' lict Ig I c' hocwdi11g Against l ) i s c ~ p l ~ ~ ~ a r \  

( ; ~ ~ ~ ~ r i i c t o .  5 I . 50 .  0 7  l J  it1 100 (2004 I I I C  C O U I ~gc~ic'r;ill~152 \$ 1 1  .?(I I 

aflirms [he 1Iisciplin;u.) I3oasd's sitnctioli s~co111111cndi1ti011 i111lcssi t  "can 

articulate a speci tic reason to reject" i t .  Id.(citation omitted). .The Court 

hesitates to reject the Board's recommendation if it is unanimous. Id. 

S u c l ~  deference is based on the Board's "unique experience and 

perspecti\e in the administration 01' sanctions." In re Disciplinarv 

Proceeding Against 13gges. 152 h'n 2d 393. 303-05. 98 11.3d 477 (2004) 

(quotations onlitted). 



B. l l l l <  ~ ~ I ~ ; ! \ I < I N G  . \ l )hI l ' l '~ l 'ED T l l E  ( ) I ~ F I ( ' I < I <l ~ l < O l ' l ~ ~ l < l . ~  R E C O R D  O F  

I < E S P O N U ~ : N I " S  . \SS.\III , 'I '  C ' O N \  I("I'I0S ?\S  ('ON('L,I'SI\'I< I<VIL)ENCE 

O F  IIIS ( ~ 1 ~ 1 1 , ' l '  ' l ' l l . \ ' l '  C'l<l3l l~:  0 1 :  

licspondcnt argues that the I OI ' I~CCI~l ~ i ~ t . i ~ i g  erl.ed in admi~ting the 

rccord 0 1 '  liis ; I S S ; L L I I ~  L 'OII \  iclio11 ; I >  c o l ~ c l u i \cb C \  I L I C I I U C  01'  Ilis g~li l t  01' the 

crinie. I<csponiicnt's 13ricl' !1<13) ar 8 .  I'l~is. he claims. is because he 

receibed a delkrred sentence and tlie complaint b a s  sitbsecjuentlq 

dismissed alier he completed the conditions of tliat sentence. This 

argument fails for several reasons 

I!I>C' 1 0 . 1 4 ( ~ )  con\ ictions that i'orm the basis specili~;111! a~i~lrcsscs 

(c) Proceeding Based on Criminal Con) ictiori I f '  a 
formal cotnplaint charges a respondent la\\! el M lth an 'ict 
of misconduct for \\ h ~ c h  tlie respondent has bee11 con\ icted 
111 a criminal proceeding. the court record ol the con\ lctlon 
is concluslvc e r ~ d e n c e  at the dlsclpllnar! hcarlng ol' the 
respondent's gu~ l t  ol the i l lme ,lnd \ ~oln t lo~ iol thi. statute 
on \ i l i~ch  the L 'OI I \  I C ~ I O I I  \ \ ' I ,  bc~seci 

While IS1.(' 1-itlc I( . )  doe5 1101 ilc'lil~c' the 1 ~ 1 . 1 1 1  '.c'on\iclion." i t  is defined 

broad11 elsc.\\hcre in tlic 1-I.C. In ]:I.(' 7.1. regarding ~ntcrinl suspension 

of a l a i ~ q e r  for con\ iction of certain crimes. "co~i \  iction" is delilied as 

occurring "upon entr! of a finding or rerdict of guilt) unless defendant 

affirmati\relq sho\\s tliat judgment !\as arrested or a ner! trial granted." 



I)isciplinar!~ ri~lcs are intcrprctcd to "li~stcl. llic. purposes h r  which 

the!. arc enacted." I=< ilgainst Mc(jlot1ilen. 99 l>isciplinal.\ I)rocecdi~i ,~ 

Wn.2d 5 15. 522. 663 1'.2d 1330 ( 1 O X 3 ) .  One ol' the primary purposes of 

1<1>C10.14(c) is to a\,oicl duplication ol'rcsoi~rccs namcl!,. the retrial in a 

disciplinar procccciing ol' litcts that prc\~ioi~sl! Icd a ,ji~r!. to lind the 

la\\,yer guilt! b q o n d  a se~~sonablccio~~btin a csiminal psocccding. A 

la\+,>,cr li)und gi~ilt!. unilcr rhc higlic~l. s~ai~cl~isii pl.ool' in  a csiminal case 01'  

should not be able to rclitiga~e 1lic issuc ol' guilt in the‘ C O I I S S ~  01' a 

d isc ipl i~~aryproceeding ni th  its relati\ el!, lo\+,er standard ol' proof'. AHA 

Model Rules for l,a\vyer Ilisciplinary tnl'orcement l i .  19 cmt. (2001 ed.). 

EL-C 10.14(c) should be interpreted to accomplish its purpose. 

In this case. tlic jur! 's \cl.dict Sorm bearing the notation of'"guilt!;" 

is the record of Respondent's con\'iction. IX 15. I!nder t'I-C 10.14(c), 

that verdict is conclusi\,e c\.idence of his guilt. Since the ~iiunicipal court 

docket shows that Respondent's post-trial motion to arrest tlie judgment or 

for a ne\+ trial \\.as denied. Kcspondcnt cannot slioiz that tlie judgment \vas 

arrested or LI nc\i tsinl gs;tntcci. 131: 17 1:S 5 at 6.  

Respondent argues t l~at .  sincc the municipal court deferred 

imposition of sentence, then \.acated the judginent and sentence and 

dismissed the coinplaint under RCW 9.96.060 follo\ving his completion of 

the terms of the deferred sentence. his con\,iction \\-as expunged and 
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cannot be consiitcrcd. iZ13 at 9. 13i1t his con\ iction \ \as  not expunged nor 

c\,cn \,acatcd. R('M' 0.96.000(1 ) states thar the coi~rtma! u c a t e  a 

niisdcmeanos con\,iction b\. "setting aside tlie \,crdict ol'guilt!,: dismissing 

the inl'ormation. indictment. complaint. or citation against the applicant 

& L'acating the ,jildgment and sentence." (e~npliasis addecl). :\ltIioi~gli the 

m~lnicipal court in IZespondent's case did lacate [lie complaint and 

judgment and sentence. the u n a m b i g ~ l o ~ ~ s  court recol.d sho\\s  i t  did I70f 

vacate the i~erdict ol'guilt>.. BI: 44. 1:l: 1 I'X 17: 1 3 18. As a rcsult. 

Respondent's con\ iction mas not \,~icated. 

Ilijen il' Respondent's con\,iction had been \,acatcd ilnder IICU' 

9.96.060, i t  \+;as not expunged. despite Kesponclent's :~rgiimcnt to thc 

contrar~, .  'l'he operation of' tlie statute does not mandate espungement or 

deleti011 of Rcspondcnt's con\/iction ti-om Iiis criminal record. State v. 

Gallagher. 103 Wn. App. 842, 844. 14 P.3d 875 (2000) (dismissal of jury 

conviction afier conipliaiice \~ . i th  del'crred sentencing terms does not niean 

that conviction is deletcd or expunged Srom criminal record): accord Att'y 

(;en. Op. 1997. No. 1 .  3. 1997 WI- 46935 (Wash. A.G.)  (opining that 

under KCW 10.97.030 and RCW 10.97.045 a person's cri~ninal record 

includes i~iformation as to a casc \\,here the person \'\as con\.icted and 

~vhcre sentencing \ \as dc!i'r~.cd. C\.LYI i l '  1112 c I1a l .g~~  t.\ entuallj.\ \  ere 

dismissed aftes the pesson si~ccessti~ll! co~~!l>iic.il the co~1rt.s ~ e r m s  \\it11 
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and conditions): IIC'M' 43.43.830(4) ("'('onviction record' means 

.conviction record' inli~rmation as clelinccl in Kc'\\' 10.C)7.030 and RCW 

10.97.050 relating to a crime committed h!, citl~er an adillt or a 

ju\,cnilc... land I docs includc coil\ i c r io~~s  l i )~.ol'lL.nscs f i ~ r  \~ , l i i c l~  the 

dclkndant ~.ccei\ ed :I iicli.r~.cd01.suspended sentence. unless the record has 

been cxp~uiged according to la\\ ."). 

'I'liis Court I~as  prc\,inusl! held. in the contest 01' a la\\,yer's 

petition for reinstatement. that guilt 01' ;I crime remained an established 

fact despite the I'act that the la\\!,cr hait reccil cd a cleli.src.d sentence. been 

allowed to enter a plea of' not g~~ilt!,. and had the charge dismissed after 

completing liis sentence. In re Disciplin:lr\ I'roceeding Against Stroh. 108 

U'n.2d 410. 739 1'.2d 690 (1987). In tliat case, Stroll \ \as con\,icted by a 

jury 01' \\.itness tampering. then gi\en a deli.srcd sentence. After 

comple~ i~ igthe terms ol' his sentence. he v,as allo\ied to enter a plea of 

..not guilt>.'' and the con\,iction \\.as lacated under ItCU' 9.95.240 (the 

felony counterpart to IICU' 9.96.060). Stroh then failed to inform 

l i cens i~~gauthorities 01' his con\.iction. \vhich became an issue in the 

reinstate~~ientproceedings. Stroh argued that he \\as not required to 

disclose the con\ iction because ol'the language in RCW 9.95.240. 

' fhe C o u r ~  held tliat the statute entitled Stroh to keep confidential 

the fact of liis con\,iction alier he oblaineil the "Order 01' Ilismissal" of the 



coniiction ti-om the trial coi~rt. Stroll. 108 M'n.3-d at 417-1 8. Rut the 

Court ne\ertheless distinguished that issue li-om \\liethcr the prior 

conkiction should be cons~descd lor  purposes of reinstatement to the 

practice ol' la\\.: "in considering reinstatement !bs disbarment resulting 

from a criminal con\,iction. this court must treat guilt of' the c r i~ne  as an 

established fact." Id, at 41 5 .  Stroll indicates that. li)s pilsposes 01' lawyer 

discipline. a jur!' con\ icrion establishes guilt 0 1 '  the crime regardless 01' 

lie\\ the con\ iction is r~.c;~tccl in othcs arcllas i~niicl post-con\ iction 

sentencing statutes. 

.l'hc result in Stroh is not surprising. 'l'his ('ourt has long held that 

it, not the legislature. lias the esclusi\.c po\\es to cnsoll lat'iyers. make 

rules and regulat~ons go~ernii ig the bar. in\estigate their conduct. and 

discipline them. & In re Disciplinar~ I'roceeding Ajainst Hruen. 102 

U'ash. 472. 475-76, 172 t'. 1 152 ( 1  9 18): I lagan \ Kasslcr l:scro\z, 1iic.. 96 

Wn.2d 443. 452-53. 635 I' 2d 730 ( 1  981 ) c cnact~ne~i t  .A I e g i ~ l ~ ~ t i \  niaj 

not impair this Court's l iuict~on~ngor encsoacll upon the po\\cr of the 

judicias! to administer ~ t s  o\ \n af'lhirs. M ashi i i~ton State Bar Ass'n \ .  

State,125 U'n.3-d 901. 908-09. 890 P.2d 1047 (1995). l o  the extent that 

KCW 9.96.060 conflicts \\it11 ELC 10.14(c). tlie court rulc \ \ i l l  pre\ ail. Id. 

The pro\ isions of the s t a t ~ ~ t e  that allo\\ a coniiction to be \,acatcd post- 

sentencing do not pre\ ent the C o ~ ~ r t  sing the record of lio111 ne\ertheless 
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con\ iction 10 pro\ c gi~ilt 0 1 '  L I ~ I L I L \ I .  1 ,  I ( '  10,I4(c I i n  :It11c c ~ , i i ~ i c  ciisciplinary 

procccciing. 

'l'lie I leasing Oi'iiccr properlj admi~tcii the record oi' Respondent's 

assault conviction as co~iclusi\c c \  icience that lie committed that crime. 

'l'lie 1)isciplinar~ 13oard modilicd the I leasing Oi'ficcr's 

recommendation ol 'an admonition I;)!. tlic count in\,ol\,ing tlic assault and 

recommended a three-month suspcnslon. re~ersecl the 1 leasing Officer's 

disn~issal oi' tlie co~unt inloll  in8 tlie selils'll 10 refund i~ncarned l'ees. and 

I<espondcvt asgucs that lic sl-io~~ld ;iiilnon~rioii l'uronl? i,ccci\c an  his 

misconduct becai~se suspension \ \  ould be .'unfhirl!. cxtrcmc." R13 at 13. 

The Board's unanimous sanction recommendation is appropriate. 

7.


I lie Court emplo) s the American Bar i2ssociation's Standards for 

Imposing Lawyer Sanctions (1991 ed. &: Feb. 1992 Supp.) (ABA 

Standards) "as a basic, but not conclusive. guide" to i~liposing sa~ictions. 

Whitnev. 155 U'n 2d at 468 I lnder the ABA Standards, the Court first 

determines the presumpti\e sanctlon b! examining the cthical dutj  

~ io la ted .  the Ia\\!erls mental state, (ind the injur! caused. In re 

Disciplinar~ I'roccedin Against l3oeltcr. 139 \l n.2d 8 1 .  99. 985 I'.2d 328 



( I ) . I t  tlic~i determines \\ lic~licr [lie ],rcsti~iipti\ c sanction should be 

increased 01.reduced ciiic to ;1ggr:1\ ating O I  ~ni t igat~ng111ctol.s Ici. 

1 .  .\131\ ( ,o\  ~'1.11sStandat-ti 5.12 (S~1$1)~lis iori)  the Sanction for 
lic\j)ondcnl's I l l ' ( '  8.4(1)) \ iolatiotl I'ro\ etl i t 1  ( 'ount I 

'l'hc I>iscil,linar! I3oal.d co~ic l i~i l~cl  I<cslx~~idcntl l i ; ~ ~  \,iolatccl RI'C 

8.4(b) and III'C' 8.-l(i). as charged in C'oilnt I. bclcni~sc lie committed an 

intentional, ~uijustified act of assault on a client. Dl: 34 at 7. 'l'hc Board 

disagreed ui th  the Ilearing Oflicer's conclusion that this conduct did not 

"ser iousl~"  ad\ersel! reflect on Respondent's titncss to practicc la\\ 

because the assault occurred .'in [he contelt of' [I<csponcicnt's] law 

practicc and that the \ ictim \ \as  a client . . ." Id.at 0. 1 lie I3oard applied 

AI3A Standard 5.12 (suspension) to Respondent's \ iolation of' RI'C 8.4(b). 

5.1 I \ \ h e n :1)isbitrmcnt is gcncsull! :~l,l~~~opriatc 
( a )  a engages in s c r i o ~ ~ s  conduct. al a ~ . > e r  criminal 

neccssarl elclncnt 01' \\.hich includes intentional 
intcrfi.rcncc \ \  it11 the acinlinistration ol'justice. false 
sm,earing. misrcprese~~tation. fraud. extortion, 
misappropriation, or thcl't: or the sale. distribution 
or importation of controlled substances: or the 
intentional l<illing of another: or an attempt or 
conspirac! or solicitation of another to coin~nit  any 
of these offenses; or 

(b) a lawyer engages in an!, conductother in te~~t ional  
i~~vo lv ing  dishonest>,. fkaud, deceit: or 
misreprescntatio~~that ssr iousl~ .  adirersely reflects 
on the la\\.!.er's fitness to pact ice .  



5.13 	 Suspension is gcnerall!. appropriate \vlien a lawyer 
I<no\\ingl!~ engages in c r i ~ ~ ~ i n a l  \\.hich does conduct not 
contain the elcnicnts listecl in Stal~dard 5.1 1 and that 
scriousl~ ad\'crsel!. rcllccts on tlic la\\ \ cr's fitness to 
practice. 

5.13 	 lieprimanil is genesall! appropriate \\lien a laivyer 
knowingl~.  engages in an!, other concii~ct that invol\res 
dishonest!^. fraud. deceit, or m i s r c p r e s t i t i o  and that 

adverselq. reflects on the la\vyer's litncss to practice law. 
5.14 	 Admonition is genesall!' appropriate \\lien a lac\,yer 

engages in any other conduct that reflects a d \ ~ e r s c l ~ .  on the 
la~\!,cr's litncss to practice la \ \ .  

licsponclcnt Itas li)i~~lci guilt) 17) 11 ,Jill.! 01' ~~hs; l i~l t i~ ighis client in 

triolation of Sh4C 1 2tZ.00.0 10. 1:X 15. I:cspondcnt's assault was 

intentional. the most culpable mental state. ABA Standards at 9 ( 5  11. 

l'heoretical Frame\i~ork). 'Ihis rnelltal state \\as proved beyond a 

reasonable do~tbt  as intent is an element of' the crime 01'  \\hich he \<as 

con\~icted. SMC 12A.06.0 10(A).  I lc also assaulted a client I his assault 

seriouslq ad\ ,erse l~  rellected on his litness to pr,icticc because not onl! 

mas the \ ictiin his O M ~ Iclient, 11e lost control during a transaction \\here he 

was merelq called upon to hand o \ c r  a refilnd checli. Suspension is the 

appropriate presiumptl\ e sanction li)r t l i i b  t! pe o l ' ; o~~di~cr .  

ABA Standard 5 12 to Rcbpondcnl's \ lolatlon 0 1  I{['( 8 4 b ) .  and lind that 

the presumpt i~  e sanctioi~ for the assault \ iolation is suspension 
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2. 	 'The i'resunipti\c Sanction for licspondent's fiPC 8.4(i) 
Violation is Suspension As  Well 

'l'he f3oard concluded that Iicsponclcnt also ~ io la ted  RI'C 8.4(i) 

\~Inen he a.ssaulted his client. but did not appl! the ;\I311 Standards to that 

\ iolation. 131: 44 at 0. I his is because tlic I\13!\ C;lu11ii11rc1$d o  not appl! 

directl! to RI'C.' 8 .4( i ) .  In re l ) i s c i ~ ~ I i ~ ~ ~ ~ s ~ _ ~ ~ ~ ~ ~ ~ ~ ~ g:\giiinst Curran. 1 1 5 

Wn.2d 747. 770. 801 I1.2d 962 ( I 990). "l3ccausc the AI3A Standards track 

the AI3A Model Ri~lcs, the! do not pro\ idc cli~.ect guidance for 1iolations 

of  RLD l . l ( a )  I n o ~ \  KPC 8 4(i)l. \\liich has no counterpart in the ABA 

Model I i ~ ~ l c s . "  u. 
In C'LI~I~:III.Ihc la\i! i . 1  clrii\ c \ \  l l i lc i~ito\i~iitibcl; I I ~ C ~craslicct his 

\ehiclc. \+.hicli resultcd in ~ h cdcntlis ol' tiis t\+o passengers. l'he Court 

found that Curran did not intend to kill his companions. but chose to drive 

his car. Id.at 772. 'lhe Court iound that the "iunintentional dimension of 

his conduct" normallj \\auld \\arrant a minimal sanction. Id. It went on 

to hold that a kiolation of the "reflecting disregard Ibr the rule of law" 

prong of RLII 1 . l ( a )  Ino\\ IiPC 8.4(i) l  should normall! result in a 

reprimand. but ~mposed a suspension In that cnsc due to the c\treme injurq 

that u a s  ~nflicted Id nt 772-73 

But C~lrr~un not addless the " i~nlu\ t~l icd  prong of d ~ d  'let ol i i ~ . s c ~ ~ ~ l t "  

RPC 8 4 (1 )  that Responiient \ \ ~ i jlo~unct to Ii'l\ e 1 ~olilted 131 44 at 7. For 
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SLICI I  CI \ iolation. tlic prcsu~lil>ri\c unction s l io~~ld  be suspension. 

Itcspondent intcntio~iall! assi~i~lrcii his clicnt. I'lic intentional iiimension 

sanction lie sccl\s. :\lid occii~.~.cd 	 of' la\\ ( 'L I I .L ;~~ I  oursiilc rllc ~~sac t i cc  - he 

j u s t  happened to bc rsanspol.[ing cli~blirs i t )  his \ chiclc. J<cspondent n,as 

meeting his clients at his ol'iice to resoI\c ~111issi~e o \ e r  1111earlied legal 

lees. I>a~+!,cr on clients and ot11c1. la\\! css bri11g clisscpute to the a s s a ~ ~ l ~ s  

bar. al'ikct the acti~al fi~nctioning 01' rhe bar. ;ui i l  rncrir strong clisciplinc. 

Sce id. at 763. 774. Suspcnsioll is rhc appsopsiatc jxcsunipti\,c sanction 

for Rcspol~dcnt's intentional iolution 01' I<I'C' 8.3(i) committed nhile he 

uras practicing la\+ and dealing \\ it11 a client. 

3. 	 The Presumptive Sanction for liespontlcnt's Iil'C 1.15(d) 
Violation, as Charged in Count 11 ,  is Suspension 

I'he Ilisciplinar! [ h a r d  concluilcd that .\13.2 Standard 7.2 applied 

to Kespondcnt's \ iolation of' ICI'C' 1.15(d).and that suspension u a s  the 

presumptive sanction ibr that misconducl. 131: 43 at 9- 10. 

ARA Standard 7.0 deals nit11 violations of duties o n e d  as a 

professional: 

7.1 	 Ilisbarmcnt is genesall) appsopridte M hen a lam yes 
I\no\iinglj engages in conduct that i j  a \ lo lc i t~o~lof a dut) 
o u e d  as a profess~onal tlith the intcnt to obtain a benefit 
for the la\\!er or anothzr. and causes serious or potentiallj 
serious injur) to a client. the pilb11c. or the legal sq stein. 



7.2 	 Suspension is generally appropriate \+hen a lawyer 
kno\zingl~, engages in conduct that is a \riolation of a duty 
o\z,cd as a prolkssional and causes i~i.jur!, or potential injury 
to a client. the public. or the legal system. 

7.3 	 lieprimand is genesall! appropriate when a la\vycr 
negligently cngages in conduct that is a \,iolation of 'a  duty 
o~vcdas a prolkssional and causes iiljury or potential injury 
to a client. the public. or the legal s!,stcm. 

7.3 	 Actmonition is gcncrall! n p p r o p r i a t c m l ~ ' c ~ x a  la\\,ycr 
engages iri an isolatcct iiist,ince i i i f '  ~icgligcnce that is a 
\ iolation ol 'a  dut! o\\ei! as a proli.ssioni~l,and causes little 
or no actual or potential i~i,ji~r!, to 3 clic~it.  the public. or the 
legal s ~ ' s t e m .  

Here. Iiespondcnt aci~nittcil lie clid on]! $500.00 \\orth of' \+orl\ for thc 

Garcias. Although he I\ne\\ lie had not done enough \\orI\ to justify 

retention of the entire $2,000.00 paid him, he tmicc stopped pa!ment 011 

refirid checks and has ~ c tto ~.elirndan) funcls c \ c n  al'ter his clients 

obtained a judgn~ent against him. BF 44, 1;F 7. FJ: 14; <I I i  91. I le knew 

he remained in possession of' ul~carned fees and should have kno\vn he 

was dealing improperly u ith the Garcias' propert!,. I le has no\\ conceded 

this \riolation. l iB at 15. l lis reli~sal to rcfi~nd the unearned fees elren 

afier the Garcias obtained a ,judgment against him Ibr those fees caused 

actiral financial i~ljur! to his clicl~ts. B L ' C ; ~ L I S ~  Resl)olldentts conduct mas 

knowing and i~?jurecl his clients. AHl\ Standard 7.2 applies to his 1,iolation 

of RPC 1.15(d), and the presumpt i~e  s a n c t i o ~ ~  is suspe~lsion. In re 
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li-om rcli~nding their monc! is preposterous. $ce It13 at li, 1\11 he had to 

do  u a s  allou the lirst check he ga \c  them to clear thc bank. Instead. he 

twice stopped payment on cliccl\s he ga\ c thcni because he h a s  angry and 

has still not satisfied the judgmcnt the) obtained against him. An 

admonition is an iiiadecluate sanction lor this misconduct. 

1. 	The Aggra~at ing  and Mitigating Factors Support a 
Suspension. 

Alier the presumpt i~c  sanc~ion I'or the ~iola t ions  is deter~iiined. 

aggraiating and mitigating factors 'lre considered to decide \\hetlier the 

pres i~nipt i~e s~uiction slioi~ld bc ~ncrc~iscd01 decreased 130clter. 139 

aggraLatlng and m~t~gat l i ig1;ictors i~nctcr .\I3 \ Stand't~ds9 22 and 9.32 

applied to Count I :  

Aggrak ating I- actors 

(g) refilsal to acl<no\h ledge \\ rongful naturc of'conduct: 

Mitigating Factors 

(k) imposition ol'other penalties or sanctions 

mitigating liic~ors applieci lo C'011111I I 

.4ggl.a\ a t ~ n g  k-actors 
(b) dishonest 01. selfish I I I ~ I I Lc I l-cta~ningunearned fees]: 
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( g )  rclilsal to ircI\no~i ledge \\ ~.ongi'nI ~lirturc ol'conciuct: 
(.j) indil'li.~.cncc to lnal\ing rcstiti~tion Il\lililre to return 

~lneul.ncd lbcs ~lncl Iitilurc lo pa! the juctgmenl]: 

hlitigating I.;\cto~.s 
( a )  abscilcc 01 '  :I p1.io1 discil,lili:ri.! 1.ccori1. 

In addition lo the aggra\,ating l'i\~t~;i.s li)iind b:\ :he L3oard. the 

record supports t\vo others. Virst. Iicspondcnt \+as charged ui th  two 

scparale L iolations and fbiind lo ha\ c connm~ttccl both I hc aggrar ating 

f'actor of multiple ol'fcnscb found in .'iI3[\ Stanciard C).22(d) should be 

applied. Seconct. Kc5pondcn1 \ \as irilm~!~cd 10 !lie p1actlcc 0 1  lit\\  in 1973, 

found in ABA Standad 9.22(i)  should also be appliccl. 

'l'he 13oarci fi~uncl, :lnd I<csponiicii1 ~ugilcs. that the mitigating 

factor of'inlposi tion 01' ollncr pcin;~l tics 0 1 .  s ~ I ~ ~ c I ~ ( ) I ~ s  lo Count 1slio~ilil appl! 

because Respondent \ \as con\ ~ctcci 0 1  'I c~.inlc 131 44 itt 9. lil3 C I ~14. H L I ~  

the goals 01' the criminal justice s!stcm asc ilif'fkrent iiom the goals of 

la\\q'es cdiscipline. Respondent's con\ iction does not rcduce the need for 

discipline. When a lawyer is con\ icted of a crime in\ ol\ ing an uiljustified 

act of assault, the purpose 01' disciplinar> sanctio~ls is to protect the public 

and maintain confidence in the profession. 111 re Disciplinary 

Proceedii l~ Against McCirath. 98 M1n.2d 337. 344-45. 655 P.2d 232 



( 1982). ~I l t l io i~ghI<cslx)ndc~ltimplics (hat the ('i!!l.dn court considered the 

such thing. Instcaci \\hen the ('~I~JIXIII coi11.t cited ..sanctio~ls alread!. 

imposed." i t  scl21.1.ed cul~lici~l! lo the Ia\\!cl.'s 18-month interim 

suspension. not his prison term. 1 15 M'n 2d at 773-74. I'his(_ly.j.~!~. 

mitigating lilctos should be clclctcd 

applied to the ~nisconiiuctin this casc i1l.e ;is li)lIo\\S :  

Aggrak atiiig 1:actoss 
(b) dishonest or sellish motii e: 
(d) multiple offenses: 

(g) reli~sal to ackno\iledge n rong l i~ l  nature of conduct: 
(i) substantial experience in the practice ol ' lan: and 
(j) indilkrcnce to malting restitution. 


Mitigating t:actors 

(a) absence 01.2 prior disciplinnr! recoi.cl. 

I'he mitigating and aggra\ating I'actoss si~ould be e\iamined to 

detcrminc the Icngtli 01' the suspension. 111 sc .I>isciplinar\ Proceeding 

Against llal\crsot?. 140 l17n.2d475. 493. 998 1' 2d 833 (2000) Generallq, 

the niinimium suspension is siu months id '11 495: I11 re Ilisciplinarv 

Proceeding Against C'olien. 149 \d)n.2d 323, 330. 67 1'.3d 1086 (2003). 

The minimum suspcnsion is narranted liere re these are either no 

aggra\~ating factors and at least some mitigating Sactors. or here the 

mitigating iactors clear11 out\+ eigh an! aggra\ ating factors." Elall erson. 
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mitigating 1';1ctors and justil), a suspension cclual to or greater than the 

p r e s ~ ~ m p t i \ ~ eniininium, not the do\zn\vard departure to admonition that 

I<cspondcnt suggests. I<l3 at 15. I < \  en i l '  the aggra\ ating and mitigating 

factors fi~und b! the I)isciplin;~r! I3oard are ;~pplicil. the mitigators do not 

outncigh the aggra\,ators. !\s u result, rhcrc is n o  reason ro ilc\ iate bclou 

the r n i n i ~ ~ i u ~ n  suspension. 

5 .  	 The Disciplinary Board's Decision in 'Ihis Matter Was 
Unanimous and Respondent Ilas Not 1)emonstrated 
1)isproportionality 

Ihe ('oust has stated i t  " \ \ i l l  gene~.all! adopt the Hoard's 

recommendecl sanction unless the sanction del~arts signilicant1-j fi-om 

sanctions imposed in other cases or the 13oarcl \?as not unanimous in its 

decision." In re Discipliilarv Proceeding Against Hale). 156 Wn.2d 324. 

339. 126 P.3d 1262 (2006). The Disciplinar~ Hoard's \ate in this matter 

was unanimous. BF 44 at 2. 11.2. I t  is Responde~lt's burden to 

demonstrate disproportionalit!. and he has not done so. In re Disciplinary 

Proceeding A,~ains t  Kagelc. 149 \5 n.2ci 793.83 1. 72 1'.3cl 1067 (3003). 

fhe  Court should adopt the 13oa1.cl's suspension reco~nmendation in 

this case. 
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V. CONCLUSION 


'l'hc Court should uphold the aclniission 01' the record of 

I<espondent5s assault con\ iction nnclcr l . . I  .(' IO.l4(c) as conclusi\ c 

e\  idence ol' his guilt 0 1 '  that o1'1L'nsc bccausc the con\ iction was not 

vacated and because this C'o~~rl  has pre\ iol~sl! hcld that g ~ ~ i l t  Ibr purposes 

of 1a~z.jer disciplilie was established at the moment of con\ iction. 

Respondent assaulted his client and reii~sed to repaq unearned fees 

paid to hlm. rather than sirnpl> rcl'i~nii thc I'ilnds to \\liicli his clients are 

entitled. 'l'hc 1)isciplinal. 13oarct's ~.cco~lirncndc.cl six-month suspension 

and recluircment that Respondent pa! restitution is consistent \\.it11 the 

ABA Standards. 'l'lic (lnurt should aflirm. 

I L . - ~ 	r 4 , T i~ iAGHMENT 
TO E-MAIL 

Craig 13ra). Rai No 2082 1 
1)isciplind~ Counsel 
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In re 1 Supremc ('OLII-t N o .  200.428-8 

flie undersigned Iliscipli~iary Counsel ol'the M'asliington State Bar 
Association declares that he caused a cop! of  thc i \ns \ \cr~ng I3riel' of' the 
Washington State Bar Association to be m'iiled b> rcgular iirst class inail 
with postage prepaid on Januar! 23. 2007 to: 

Anthonq Sa\ age 
Altorne! at I,a\+ 
615 Second A\enue. Suite 340 
Seattle. M'tZ 98 104-2300 

lhe  unders~gned declares iulider pcnalt! d l  pcrji~r! under thc la\\s 
of the State of \&asl~ington that the Sorcgoiiig declaration is true 
and correct. FlhEP AS .%irPAGHMENT 

TO E-MAIL 

Januar\, 23, 2007. Seattle. WA 
Date and Place Craig Bra\,. Bar No. 2082 1 

Ilisciplinaq Coiunsel 
1325 4"' ,4\enue. Suite 600 
Seattle, \'A 98101-2539 
(206)  239-2 1 10 
g! 'i1&LlL~-\i\bii i)!$ 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

