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1. IDENTITY OF MOVING PARTY 

Fredric Sanai, Appellant and Respondent ("Fredric" or "Sanai"), 

requests the relief designated in Part 2. 

2. STATEMENT OF RELIEF SOUGHT 

Fredric requests judicial notice of the filing by Viveca Sanai in a pro se 

capacity of the Motion to Recall Mandate and her declaration in support of 

said motion, and the Exhibit attached thereto, all of which are attached 

hereto as an Appendix. 

3. FACTS SUPPORTING THE MOTION 

The simultaneous filing of the Motion and supporting declaration with 

exhibits is a matter of this Court's docket. It therefore cannot be reasonably 

questioned. 

4. ARGUMENT AND ANALYSIS 

RE 201 (d) states that a court "shall" take judicial notice of a fact 

where the court is supplied the necessary information. 

Fredric notes that the scope of judicial notice permitted as to the 

Motion and declaration of Viveca Sanai are that the document was filed, 

that it requests certain relief, and that it has certain attachments. As for the 

Exhibits, to the extent that the documents attached are exhibits from this 

case the Court must take judicial notice of those exhibits for their same 

evidentiary value as in this proceeding. If the document is a partial or 
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complete copy of a document which is from a different proceeding in this 

Court's docket, the Comt must take judicial notice that the document was 

indeed filed in that docket. 

The relevance of the Appendix to this proceeding will be addressed 

during oral argument. 

Respectfully Submitted This 19111 day of March, 2014. 
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I. IDENTITY OF PETITIONER. 
Viveca Sanai requests the relief set forth in Section II below. 

II. STATEMENT OF RELIEF SOUGHT. 

This motion requests this Court to recall its order dismissing the 

appeal in question and denying Viveca Sanai's motions in this docket 

pursuant to RAP 2 and RAP 12.9(b) based on the fraud on the appellate 

court committed by Sassan Sanai and his counsel, William Sullivan. 

III. STATEMENT OF FACTS. 

A. INTRODUCTION 

This is a divorce case in which fundamental fraud on the Court 

occurred. The fundamental fraud consisted of repeated representations by 

Sassan Sanai and his counsel, William Sullivan, that Sassan had no income 

from his medical practice and that Viveca Sanai's efforts to delay the sale of 

the house were vexatious and intransigent, when in fact Sassan did have 

such income, and had repeatedly told Viveca, through her children, that he 

did not want the house sold but was instead being extorted by his attorney, 

William Sullivan. See Viveca Sanai Decl. and Exhibits hereto. 

The full scope of the fraud was not exposed until hearings in the 

disciplinary matter of In Re Fredric Sanai, Docket no. 201,049-1. During 

the hearing, Philip Maxeiner, the accountant who provided the testimony 

concerning Sassan' s income from his medical practice conducted through 

his medical corporation, Internal Medicine and Cardiology, Inc., testified 

that he had never considered, and had no lmowledge of, a bank account 

opened in the name of "Internal Medicine & Cardiology" as a sole 



proprietorship of Sassan Sanai, or that this sole proprietorship had more 

than $200,000 in taxable income. He further testified that contrary to 

Sassan' s representation under oath that the medical corporation was in the 

process of being shut down, the medical corporation's tax returns showed a 

rebound in income to Sassan immediately in the years after entry of the 

divorce judgment. This rebound was never disclosed by Maxeiner, even 

though he was at that time acting as a "special master", with powers outside 

the legal scope of such appointment, on behalf of the Court. 

There were in addition two other very specific frauds. 

First, Sassan encouraged Viveca' s efforts to halt the sale of the house. 

Viveca Dec. He maintained that he could not reveal this because he was 

being extorted by his counsel, William Sullivan. Viveca Dec. Sassan' s 

encouragement of Viveca, and his statements made about the extortion, 

were captured on audio tape by an Oregon sheriff. 

Second, Sullivan obtained the disqualification for Fredric Sanai and the 

dismissal of this petition and the underlying appeal on the grounds that 

Fredric was a "potential witness" without ever explaining why this barred 

Fredric from acting as Viveca's counsel under the relevant Rule, RPC 3.7. 

Sassan and Sullivan's contention that RPC 3.7 applies to any representation 

outside a trial was specifically disavowed by Sassan and Sullivan when a 

motion to disqualify Sullivan under RPC 3. 7 was asserted in federal court. 

In the response, Sassan's other attorney, on behalf of Sullivan, demolished 

the precise grounds for asserting that Fredric could be disqualified from 

representing Viveca. Exh. F. Thus the sole legal argument for disqualifying 
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Fredric that was ever upheld was disavowed by Sassan; this is fraud on the 

Court. No other ground for disqualification is even conceivable. 

B. A NOTE CONCERNING THE RECORD 

As this is a motion that relates to a prior proceeding before this Court in 

which this Court assumed jurisdiction, references to matters in the original 

appellate appendix, designate "App." remain. However, all of the evidence 

concerning the fraud arose after the Court disposed of the petition and 

accompanying motions. Therefore the facts which are not in the appellate 

record are attached as Exhibits to the declaration ofViveca Sanai. 

C. FACTS 

This is a divorce case. After many years of abuse from Respondent 

Sassan Sanai, Viveca Sanai fled her family home in November of 2000. 

[See generally App. 8-18.] Separation proceedings soon ensued, which 

were converted to divorce proceedings. During the proceedings Sassan 

repeatedly represented that his medical practice, Internal Medicine & 

Cardiology Inc., earned him no income and that he was in the process of 

shutting it down. For example, in a declaration furnished to the trial court 

on Sassan wrote as follows: 
I am presently working a very limited part-time schedule and for all 
practical purposes am in the process of winding down and closing 
my practice .... 
My earnings from my practice for the past four years can be 
summarized as 
1997 $31,424.00 
1998- $27,245.00 
1999- $0.00 
2000- $0.00 (W-2 earnings) 
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[V. Sanai Dec. ,3; Declaration of Sassan Sanai Submitted to Snohomish 
County Sup. Ct. Dated January 15 2001 attached as Exh. A] 

While it was true that Internal Medicine & Cardiology, Inc., Sassan's 

medical corporation, was not accruing any income at that time, the reason 

was due to Sassan's collection of his medical accounts receivables as a sole 

proprietorship operating under the same name, Internal Medicine & 

Cardiology. After Viveca initiated the separation proceedings, Sassan 

opened a bank account with an overdraft credit line in the name of Internal 

Medicine & Cardiology with a U.S. Bank branch in Bellevue, Washington. 

[V. Sanai Dec. ,4.] 

Sassan made this application with a US Bank branch in King County to 

open an account on behalf a sole proprietorship, claiming that the sole 

proprietorship--that is to say Sassan-had taxable earning of $265,000 in 

2000. [Exh B.] This is $265,000 more in taxable income than Sassan 

revealed in his declaration submitted to the Court the previous month. US 

Banlc already had accounts for the parties at the date of separation with 

minor amounts in them. [Sanai Dec. ,4; see also App 25-52.] During the 

divorce trial in December of 2001, Maxeiner testified before Snohomish 

Superior Court Judge Joseph Thibodeau, that Sassan' s medical practice had 

zero value and no material earnings; that Sassan had not drawn a salary 

since 1996 and that the "value of the medical practice is zero. [In Re Sanai 

TR Vol. XI at 2048-2049, true and correct copies of which are attached 

hereto as Exhibit C; In ReMarriage ofSanai TR at 281:8-283:9; 285:13-

286:15.] Maxeiner did not reveal the existence of the sole proprietorship or 
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the bank account opened by Sassan Sanai dba Internal Medicine & 

Cardiology, Inc. [Exh. C Vol XI at 2040:11-2042:1.] 

At the divorce trial Viveca stipulated that Sassan's secretary, could be 

awarded two pistols; she withdrew the stipulation when she discovered that 

the documents provided by Sassan at the trial demonstrated that Sassan had 

in fact purchased them. [V. Sanai Dec. ~5; Exh D.] Believing Maxeiner to 

be more honest than Sassan, she agreed that Maxeiner could take over 

certain accounts in place of Sassan and supervise the sale of real property as 

a "special master", that is, an advisor to the parties and the Court. The trial 

court in its oral decision explicitly acknowledged this role as Viveca 

envisioned it: 
And I'm going to appoint Mr. Maxeiner to monitor both sales. That all 
the money is to be placed in an escrow account. I don't know the tax 
consequences that he testified to as it relates to the clinic and all those 
things that may have to be paid. So my goal is to place all the money 
in an escrow account, have him pay the debts, which everybody agrees 
should be paid. 

[Exh. Eat 14:6-11.] 

Even though Viveca's trial attorney, Robert Prince, explicitly requested 

that Maxeiner be limited to the powers of a "special master", the Court 

expanded the powers of Maxeiner in its final order, and then further 

expanded it during the course of events. [App. 25-52.] This appears to be 

because the trial court did not understand that the term "special master" 

meant an advisor or monitor; there was never any intention to give 

Maxeiner independent authority. The final order was to dispose of all of the 

property before the trial court. It also awarded Viveca no spousal 
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maintenance based on its finding, which after Maxeiner' s testimony at trial 

she did not dispute, that neither Sassan nor Viveca had any prospect of 

making significant earnings. The trial court also found that Sassan had 

made numerous illegal distributions from an ERISA plan held in Morgan 

Stanley accounts, the assets of which the Court split evenly between Sassan 

and Viveca. [I d.] 

Sassan's second attorney, William Sullivan, a pro-tem judge and 

commissioner on the Snohomish County Superior Court, submitted a 

financial declaration dated July 17, 2002 of Sassan showing $501 in 

monthly net income and $23,470 in monthly expenses; however, there were 

no vehicle expenses. [App. 223-231.] In fact, two months prior to issuing 

the financial declaration Sassan purchased in his own name a new Lexus 

RX300 luxury SUV; his declaration of no monthly vehicle expenses was 

perjury. [App. 272-275.] 

Viveca sought a stay of the trial court's decree under RAP 8.1(b)(2), in 

particular the appointment of Sassan' s accountant as "special master" (in 

fact a receiver) to sell the property and distribute the proceeds. 

On July 13, 2002, Viveca discovered one of the wiretap tapes made by 

Sassan, which appears to have been recorded in 1993. [App. 176-190]. 

Viveca also discovered that though Sassan had filed a financial statement 

claiming to be bankrupt, he had just purchased a $40,000 luxury SUV. 

[App. 223-231; 272-275]. Viveca filed a motion for a new trial based on 

new evidence pursuant to CR 60(b)(3). [App. 167-212.] She did NOT raise 

the issue of Sassan' s simultaneous operation of the Internal Medicine & 
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Cardiology sole proprietorship with, and its diversion of income from, 

Internal Medicine & Cardiology, Inc., as she did not know about it. In the 

meantime Sassan filed a Motion to Disqualify Fredric Sanai as Viveca' s 

counsel. 

While these matters were ongoing, Sassan was in communication with 

Viveca through two of her children, Cyrus and Daria. [V. Sanai Dec I. ~11.] 

In these communications Sassan told them that he in fact opposed the sale 

of the real estate by Maxeiner, and that he was being extorted into 

agreement by his attorney, Sullivan. He further confirmed, again, that he 

had "income", unlike Viveca. One of these conversations was taped by an 

Oregon sheriff deputy in Oregon (which, like federal law, allows for one 

party consent of telephone calls), which conversation included Sassan's 

accusation of extortion against Sullivan, and the transcript was admitted in 

In Re Sanai. [See Exh. H.] 

On motion for reconsideration, the trial court agreed that there was 

sufficient value in Viveca's interest in the house to allow a stay of the order 

to sell it without bond pursuant to RAP 8.1(c)(2). [App. 335.1-335.2]. The 

trial court ordered me to lift the lis pendens she had placed on the properties 

by October 7, 2002 and disqualified Fredric from acting as her counsel. 

Viveca' s motions regarding the confidential medical information were 

refused, and I was hit for $1,500.00 in attorneys fees. Finally, the trial court 

denied the CR 60(b)(3) motion on the grounds that as this tape did not 

demonstrate Sassan had hidden any assets, it did not constitute new 

evidence. [App. 335.1-335.2] The trial court did not address the issue of 
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fraud. On October 23, 2002, Viveca, through her post judgment counsel 

Fredric, filed a notice of appeal of the order disqualifying Fredric and the 

other related orders issued at that time (using the trial court's terminology 

that the motion was for a "new trial" rather than to vacate a judgment and 

grant a new trial) and the other orders. [App. 462-464.] She also 

challenged certain of these orders by motion before the appellate court. 

[App. 476-510; 519-571; 602-662.] 

On November 4, 2002, Commissioner Craighead ruled that though the 

parties believed that the RAP 1 7 motion procedure was the appropriate 

procedure for the Court of Appeals to review the challenged post-judgment 

procedural orders, the relevant orders of the trial court had to be addressed 

by discretionary review or appeal; she did not say which was appropriate. 

[App. 437-438]. Commissioner Craighead also ruled that "The third order 

[challenged] disqualifies Fredric Sanai from representing Appellant in the 

trial court." [Id., emphasis added.] Accordingly, Fredric continued to 

represent Viveca in the Court of Appeals and Supreme Court levels, but not 

at the trial court level. 

The trial court revised its order requiring her to lift the lis pendens on 

December 20, 2002 to provide that it would strike the lis pendens after the 

challenges before the Court of Appeal "affirmed" its ruling. [App. 502-

506.] 

Viveca complied with Commissioner Craighead's November 4, 2002 

order by filing RAP 6.2(b) motions for the Court of Appeals to determine 

whether the relevant orders were appealable or reviewable by discretionary 
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review only, and if the latter, to request the Court to grant discretionary 

review. [App. 439-475; 476-510; 519-571; 602-634.] Commissioner 

Craighead referred these motions to a three-judge panel. 

On March 11, 2003, the Court of Appeals dismissed all ofViveca's post 

judgment appeals, including the appeals of the orders to pay attorneys fees 

and the denial of the motion for a new trial, on the grounds that none of the 

orders appealed were appealable under RAP 2.2(a), and none merited 

discretionary review under RAP 2.3. [App. 595-597.] On March 10, 2003 

the trial court reversed its supersedeas order regarding the house [App. 598-

601.] 

Viveca filed a Motion for Discretionary Review of the Court of Appeals 

March 11, 2003 orders. Rather than ruling on them, the Commissioner sua 

sponte requested briefmg on the question of whether Fredric was 

disqualified from acting at this level. Briefing was submitted, and the 

Commissioner issues his ruling of June 10, 2003. Viveca filed a pro per 

basis a motion for supersedeas to halt the sale of one of the two pieces of 

real estate by Maxeiner at an undervalue. In Sassan's opposition to the 

motion for supersedeas, Sassan represented, through William Sullivan, that 
Thus it is absolutely clear that unless the sale of the vacant lot 
proceeds, not only will the interest and penalties on the taxes 
continue to mount ,thereby further depleting the parties 
assets, and their sole financial resources for the future, 
since neither party has any earnings, but ultimately the 
property will be lost to foreclosure, against since neither 
party has the ability to pay. These were also the facts that 
confronted Judge Thibodeau at the time he issued his order 
directing the sale of the vacant lot. These are also the facts that 
confronted the Court Commissioner of the Court of Appeals. 
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did, Fredric's appellate and post-judgment and pre-trial representation could 

not be prohibited. 

After this Court's ruling, Sassan was forced to defend against a motion 

to disqualify Sullivan from acting as Sassan's counsel in federal court 

litigation. Through insurance paid counsel, Sassan admitted that 

disqualification of an attorney as a witness may only occur in respect of trial 

proceedings and not in respect of proceedings outside of trial: 
Plaintiffs' motion to disqualify Mr. Sullivan in this action 
states that it is based upon RPC 3. 7 and that since they have 
sued him and his firm, he will necessarily be a witness and 
therefore may not continue as co-counsel for Dr. Sanai and 
Mary McCullough. The problem with their position is that they 
have apparently not read the rule carefully. It does not contain 
an outright prohibition preventing an attorney from 
representing a client in an action in which the attorney may 
become a witness. On the contrary, it states that "A lawyer 
shall not act as advocate at a trial in which the lawyer in the 
same law firm is likely to be a necessary witness .... " By its 
very terms, the rule applies only to representation which 
occurs "at a trial" and does not apply to pretrial proceedings. 

[Exhibit G hereto.] 

As this Court is aware, the issue of Sassan's fraud is front and center in 

the pending disciplinary proceedings. It was not until Maxeiner could be 

deposed without interference from Sullivan that the truth of Sassan' s 

subsequent income from the medical corporation could be learned. 

Presenting this motion at the time that this Court is considering these 

proceedings is the only practicable way to demonstrate the fraud at a 

moment when this Court has jurisdiction over these issues. 

Because this Court affirmed the Court of Appeal's ruling of non-
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appealability, Viveca was able to argue the issue before the Court of 

Appeal in Appeal Docket 61105-4. In this appeal, Sassan argued the same 

:fraudulent legal theory that he presented to Commissioner Crooks, and the 

Court of Appeal, by necessity, was required to affirm it. This Court refused 

to grant a for review of that decision in petition docket number 83575-6 by 

a decision entered on January 6, 2010. A motion for reconsideration will be 

filed in that proceeding if it appears appropriate; however, as this is the first 

proceeding in which Sassan, through Sullivan, made direct fraudulent 

representations to this Court, it is the lead document. 

IV. ARGUMENT AND AUTHORITY. 

A. RECALL OF THE MANDATE IS AUTHORIZED WHEN THE COURT 

ASSUMES JURISDICTION AND MAKES A DECISION WHERE THE 

OPPOSING SIDE HAS CoMMITTED FRAUD ON THE COURT. 

RAP 12.9(b) authorizes an appellate court to recall the mandate and 

reconsider its decision on motion of an interested party where the other side 

has committed :fraud on the appellate court. RAP 2 allows the Court, in the 

interests of accomplishing substantive justice, of modifying the Rules. 

While this Court has not had occasion to consider the limits of hits 

authority for fraud committed against it, the United States Supreme Court, 

in Hazel-Atlas Co. v. Hartford Co., 322 US 238, 64 S. Ct. 997, 88. L. Ed. 

1250 (1944) addressed whether the Court of Appeal could undo a 

:fraudulently obtained appellate ruling twelve years later and order the trial 

court to reopen the case. The Supreme Court, overruling the Court of 

Appeal, held that the Court of Appeal "had the duty and the power to vacate 
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its judgment and to give the District Court appropriate directions" Id. at 

249-250. This Court's erroneous rulings are only a decade ago, and 

complete restitution ofViveca's rights is still possible. 

B. THE SANCTIONS IMPOSED AND THE DENIAL OF VIVECA'S 
MOTION CONCERNING SUPERSEDEAS WERE THE PRODUCE OF 

SASSAN AND SULLIVAN'S FRAUD CONCERNING THE SASSAN'S 

INCOME FROM HIS MEDICAL PRACTICE. 

Sassan had two methods of recording income from his practice of 

medicine. The first method was to cash checks and deposit payments 

through the bank account of Internal Medicine & Cardiology, Inc. These 

accounts were used by accountant Maxeiner to create the financial 

statements and tax statements of Internal Medicine & Cardiology, Inc. The 

second method was to deposit cash and checks in various accounts opened 

in the name of "Internal Medicine & Cardiology" as a sole proprietorship. 

These accounts were not initially disclosed to Maxeiner, though it is likely 

he was on notice of the existence of such accounts. Nonetheless, as 

Maxeiner testified, investigating such accounts was not within the scope of 

his engagement. 

Nonetheless, while Maxeiner was acting as special master, he did learn 

that Sassan' s representations concerning the medical corporation were 

fraudulent, since as soon as Sassan was free of the divorce appeal he began 

to recognize income in the medical corporation. Sassan' s declarated 

income in the medical corporation returned to the five and six figure levels 

that he had made in the 1990's. See Testimony of Philip Maxeiner in In re 

Fredric Sanai at Exh. H. 
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Hiding assets and income in a divorce constitutes fraud on the Court, as 

each spouse has a fiduciary obligation to disclose assets and income to the 

other. Seals v. Seals, 22 Wn. App. 652, 657 (1979). 

Sassan' s diversion of his medical practice income through various bank 

accounts constituted fraud. The representations concerning such fraud were 

made directly to this Court in Sullivan's response to Viveca's motion for 

supersedeas. This constituted fraud on the appellate court, justifying recall 

of the mandate and reversal of this Court's order imposing sanctions and 

denying the motion for discretionary review. 

C. FREDRIC'S DISQUALIFICATION AROSE FROM FRAUD ON THE 

COURT 

The Commissioner appears to have not even reviewed the relevant 

documents when he made the statement that "in the present motion for 

discretionary review by this court, Fredric characterizes the trial courts 

decision as "nonsense" and beyond the court's authority to make at the time 

under RAP 7 .2. He makes no substantive argument, nor does he cite 

relevant authority." 

Fredric's argument, lifted from the motion for discretionary review, was 

as follows: 
Accordingly, the courts label disqualification an 

extreme remedy that should rarely if ever be used. "[A]ttorney 
disqualification is an extreme remedy, and the trial court 
should be slow to use its authority to employ such a sanction 
on any basis .... " Estate of Barovic, 88 Wn. App. 823, 827, 946 
P.2d 1202 (1997). 

As a further check on arbitrary conduct, a trial court 
itself must articulate "the conduct the court will rely on to 
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revoke, and the specific reason, preferably in writing, why the 
conduct may justify revocation" of the right to appear before the 
trial court. Hallmann v. Sturm Ruger & Co., 31 Wn. App. 50, 
55, 639 P.2d 805 (1982). The trial court in this case never 
articulated what specific conduct of Fredric justified 
disqualification, nor was it able to articulate any basis in the 
RPC or Washington State precedent justifying the decision. 
The trial court's complete inability to come up with a reason 
grounded in the law for disqualifying Fredric suggests this is 
"probable error", which certainly affected both the status quo 
and Viveca's freedom to employ counsel of her choice. 

Motion for Discretionary Review at 16-17. 

The argument was that no valid citation as any violation of the RPC or 

reasoned analysis was made by Judge Thibodeau in his disqualification 

order, which is required under Hallmann v. Sturm Ruger. 

The Commissioner and this Court perceived that an off hand comment 

that Fredric might be a potential witness could disqualify him from acting 

as appellate counsel. This proposition, which was advanced by Sullivan 

was a fraud, as Sassan and Sullivan knew it to be false. As they pointed out 

later when the argument was asserted at them: 
RPC 3. 7 ... does not contain an outright prohibition preventing an 
attorney from representing a client in an action in which the 
attorney may become a witness. On the contrary, it states that 
"A lawyer shall not act as advocate at a trial in which the 
lawyer in the same law firm is likely to be a necessary 
witness .... " By its very terms, the rule applies only to 
representation which occurs "at a trial" and does not apply to 
pretrial proceedings. 

[Response to Motion to Disqualify Counsel at 4-5, Exhibit G hereto.] 

Judge Thibodeau never cited RPC 3.7, and never explained how that 

rule gave him authority to disqualify Fredric. Commissioner Crooks never 

cited RPC 3.7, and the Court of Appeal's 2009 decision likewise does not 
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cite the rule, let alone discuss its language or meaning. An attorney may 

only be disqualified if he has material evidence that cannot be obtained 

elsewhere that will require his testimony at trial. (PUD) v. Int'l Ins. Co., 

124 Wash.2d 789, 812 (1994). No such showing was ever attempted or 

even articulated. The mere assertion that Fredric was a potential witness 

gave Judge Thibodeau neither power nor authority to disqualify Fredric 

from acting as Viveca's appellate counsel. Judge Thibodeau's ruling was 

"nonsense" because it did not connect the asserted issue with the language 

of the rule. The assertion of these grounds was fraudulent because Fredric 

was not in fact a witness AT TRIAL, and Sassan and his attorneys lmew 

that this could not be a ground for disqualifying Fredric. 

D. DISQUALIFICATION OF FREDRIC AND THE ERRONEOUS DENIAL 
OF THE SUPERSEDEAS PETITION R.EQUffiE REVERSAL. 

Erroneous denial of a party's right to counsel of their choice is structural 

error that mandates reversal of all court rulings without consideration of 

prejudice. The right to counsel of one's choice is a fundamental 

constitutional right, whether under the Sixth Amendment or under the Fifth 

and Fourteenth Amendments. United States v. Gonzalez Lopez, 548 U.S. 

140, 126 S.Ct. 2557, 165 L.Ed.2d 490 (2006); McCuin v. Tex. Power & 

Light Co., 714 F.2d 1255, 1262 (5th Cir.1983) (citing Potashnick v. Port 

City Constr. Co., 609 F.2d 1101, 1118 (5th Cir.l980); and Powell v. 

Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932). Deprivation of 

this right is a structural error requiring automatic reversal in cases both 

criminal, United States v. Gonzalez Lopez, supra; and civil, Richardson-
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Merrell, Inc. v. Koller, 472 U.S. 424, 438, 105 S.Ct. 2757, 86 L.Ed.2d 340 

as there is no way that a court can determine what results different counsel 

might have obtained. 

The only conceivable barriers to consideration of this issue lies in this 

Court's ruling in this docket and its subsequent January 6, 2010 denial of a 

petition for review raising the same arguments in docket no. 83575-6. 

The denial of the subsequent petition for review is of no consequence 

because denials of a discretionary petition for review mean nothing. As for 

this docket, Commissioner's Crooks' order has no law of the case effect 

because there was no "determination of the applicable law" by this Court, 

and because application of the rule would be "clearly erroneous", as 

demonstrated by Sassan' s recanting of his legal position when it threatened 

his attorney Sullivan, and because it validated a fraud on the Court: 

Where there has been a determination of the applicable law in 
a prior appeal, the law of the case doctrine ordinarily precludes 
redeciding the same legal issues in a subsequent appeal. 

It is also the rule that questions determined on 
appeal, or which might have been determined had 
they been presented, will not again be considered on 
a subsequent appeal if there is no substantial change 
in the evidence at a second determination of the 
cause. The Supreme Court is bound by its decision 
on the first appeal until such time as it might be 
authoritatively overruled. 

(Citations omitted.) Adamson v. Traylor, 66 Wn.2d 338, 339, 
402 P.2d 499 (1965);Greene v. Rothschild, 68 Wn.2d 1, 7, 402 
P.2d 356, 414 P.2d 1013 (1965). 

The court has held that the law of the case doctrine is 
discretionary, not mandatory. Greene, at 6, 8. This rule has 
been codified as RAP 2.5( c )(2). 
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,. 

Prior Appellate Court Decision. The 
appellate court may at the instance of a party 
review the propriety of an earlier decision of 
the appellate court in the same case and, 
where justice would best be served, decide 
the case on the basis of the appellate court's 
opinion of the law at the time of the later 
review. 

See First Small Business Co. v. Intercapital Corp., 108 Wn.2d 
324, 332-33, 738 P.2d 263 (1987). Reconsideration of an 
identical legal issue in a subsequent appeal of the same 
case will be granted where the holding of the prior appeal is 
clearly erroneous and the application of the doctrine would 
result in manifest injustice. 

Under the doctrine of " law of the case," as applied in this 
jurisdiction, the parties, the trial court, and this court are 
bound by the holdings of the court on a prior appeal until such 
time as they are "authoritatively overruled." Such a holding 
should be overruled if it lays down or tacitly applies a rule 
of law which is clearly erroneous, and if to apply the doctrine 
would work a manifest injustice to one party, whereas no 
corresponding injustice would result to the other party if the 
erroneous decision should be set aside. 

(Citations omitted.) Greene, at 10. 

Folsom v. County of Spokane, 111 Wn.2d 256, 263-264 (1988). 

Here there has been a substantial change in the evidence on appeal, 

there was no "holding of the prior appeal", the ruling was clearly erroneous 

as it was subsequently ridiculed by the litigant who made it, and application 

of the doctrine would continue to validate an obvious fraud. 
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V. CONCLUSION. 

For the forgoing reasons, this Court vacate its order affirming the 

Commissioner's ruling in this docket, grant the motion for discretionary 

review and order briefing and oral argument on the appropriate remedy. 

Dated this 14th day of March, 2013 ~ 't,'O:< Sa-not: 
Viveca anai, prose 
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SUPREME COURT OF THE STATE OF WASIDNGTON 
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VIVECA SANAI, Appellant, 
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DECLARATION OF VIVECA SANAI IN SUPPORT OF MOTIONS TO RECALL 
MANDATE 

Viveca Sanai, in pro per 
6927 196th St SW # 106 
Lynnwood, WA 98036 
Telephone ( 43 5) 77 4-7 400 



DECLARATION OF VIVECA SAN AI 

1. I am the original petitioner in this action appellant in the instant action. If called to 

testify I could and would appear. 

2. This declaration is filed in support of my motions to recall the mandate in Docket 

number 73751-7. 

3. During the divorce proceedings in the underlying litigation Sassan repeatedly 

represented that his medical practice, Internal Medicine & Cardiology Inc., earned 

him no income and that he was in the process of shutting it down. A true and 

correct copy of one such declaration submitted to the Snohomish County Superior 

Court dated January 15 2001 is attached hereto as Exhibit A, which is also before 

this Court as EX 5 84(b) Subexh. Q at 3 ~3 in the pending disciplinary proceedings 

of In Re Fredric Sanai, Docket no. 201,049-1 (In Re Fredric Sanai.) 

4. After I initiated the separation proceedings, Sassan opened a banlc account with an 

overdraft credit line in the name oflnternal Medicine & Cardiology with a U.S. 

Bank branch in Bellevue, Washington. Sassan made an application with a US Banlc 

branch in King County to open an account on behalf a sole proprietorship, claiming 

that the sole proprietorship---that is to say Sassan-had taxable earning of $265,000 

in 2000. A true and original copy of this document was obtained by Fredric Sanai 

and filed in multiple courts. Though I was subsequently ordered to destroy my 

copies by Judge Zilly, none of the files were ever sealed. Thus when the order 

expired upon Judge Zilly closing the federal litigation, I was able to obtain copies 

again from the public files. In addition, copies of this document are available at EX 

601 and 601 (b) in In Re Fredric Sanai, which is the source of the copy submitted as 
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Exhibit B hereto. This is $265,000 more in taxable income than Sassan revealed in 

his declaration submitted to the Court the previous month. US Bank already had 

accounts for the parties at the date of separation with minor amounts in them. 

5. In December of2001 Maxeiner testified at the divorce trial, held before Snohomish 

Superior Court Judge Joseph Thibodeau, that Sassan's medical practice had zero 

value and no material earnings; that Sassan had not drawn a salary since 1996 and 

that the "value ofthe medical practice is zero." In Re Fredric Sanai TR Vol. XI at 

2048-2049, true and coTI'ect copies of the relevant portions of such transcript which 

are attached hereto as Exhibit C ; In Re Marriage of Sanai TR at 281:8-283 :9; 

285:13-286:15. Maxeiner did not reveal the existence of the sole proprietorship or 

the bank accounts in the proprietorship's name. In Re Fredric Sanai TR Vol XI at 

2040:11-2042:1 

6. At the divorce trial I stipulated that Sassan's secretary, could be awarded two 

pistols; she withdrew the stipulation when I discovered that the documents provided 

by Sassan at the trial demonstrated that Sassan had in fact purchased them; copies 

of the handwritten pages of the Internal Medicine & Cardiology Inc. accounts 

prepared by Mary McCullough, which are Exhibits 620, 621, 622 in In Re Fredric 

Sanai, are attached hereto as Exhibit D. 

7. Believing Maxeiner to be more honest than Sassan, I agreed that Maxeiner could 

take over certain accounts in place of Sassan and supervise the sale of real property 

as a "special master", that is, as an advisor to the parties and the Court. The trial 

court in its oral decision explicitly acknowledged this role as I envisioned it: 

And I'm going to appoint Mr. Maxeiner to monitor both sales. That 
all the money is to be placed in an escrow account. I don't know 
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the tax consequences that he testified to as it relates to the clinic 
and all those things that may have to be paid. So my goal is to 
place all the money in an escrow account, have him pay the debts, 
which everybody agrees should be paid. 

See Exh E, which is a true and correct copy of two pages of the oral 
decision of the Judge Thibodeau, which can be found in In re Fredric 
Sanai Ex 600 at 14:6-11. 

8. Even though my trial attorney, Robert Prince, explicitly requested that Maxeiner be 

limited to the powers of a "special master", the Court expanded the powers of 

Maxeiner in its final order, and then further expanded it during the course of events. 

This appears to be because the trial court did not understand that the term "special 

master" meant an advisor or monitor; there was never any intention to give 

Maxeiner independent authority. The final order was to dispose of all of the 

property before the trial court. It also awarded me no spousal maintenance based on 

its fmding that neither Sassan nor I had any prospect of making significant earnings. 

App. 25-52. The trial court also found that Sassan had made numerous illegal 

distributions from an ERISA plan held in Morgan Stanley accounts, the assets of 

which the Court split evenly between Sassan and me. Id. at 5:8-6:10. 

9. Sassan's second attorney, William Sullivan, a pro-tem judge and commissioner on 

the Snohomish County Superior Court, submitted a financial declaration dated July 

17, 2002 of Sassan showing $501 in monthly net income and $23,470 in monthly 

expenses; however, there were no vehicle expenses. App. 223-231. In fact, two 

months prior to issuing the financial declaration Sassan purchased in his own name 

a new Lexus RX300 luxury SUV. App. 272-275. 

10. Exhibit F is a true and correct copy of selected pages from Respondent Sassan 

Sanai's Answer to Motion for Supersedeas Pursuant to RAP 8.1(H) dated July 3, 

2003 at 7. 

11. Attached as Exhibit G is a response to a motion to disqualifY William Sullivan as 
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counsel to Sassan Sanai filed on September 16, 2003 that was made on the same 

basis as the motion made to disqualify Fredric Sanai in the federal case. It should 

be noted that Sullivan and Gibbs subsequently did consent to disqualification in that 

case, but on grounds of conflict of interest created by Sassan' s perjury. 

12. While these matters were ongoing, Sassan was in communication with me through 

two of my children, Cyrus and Daria. In these communications Sassan told them 

that he in fact opposed the sale of the real estate by Maxeiner, and that he was being 

extorted into agreement by his attorney, Sullivan. He further confirmed, again, that 

he had "income", unlike Viveca. Exhibit H is a true and correct copy of the 

declaration of Daria Sanai setting forth her conversations with Sassan Sanai, some 

of which were recorded. I am in possession of copies of the audio tapes, and can 

confirm that the transcript of Daria is accurate. This declaration was submitted in 

support of a declaration to disqualify William Sullivan as Sassan's lawyer in the 

Court of Appeal in Appeal 536117 on April 18, 2004. This constitutes a portion of 

Exhibit 599 in In Re Fredric Sanai. 

Executed as ofthis March 14, 2013 at Lynnwood, Washington 

rv:w.~~ s~ 
Viveca Sanai 
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EXHIBIT A 



1 
Case 2:02-cv-02165-TSZ Document 10 Filed 11/27/2002 Page 133 of 147 

1N 11m SUPBlUOllCOUllT OJ THE STATE OF WASHINGTON 
lN AND FOlt TBB COUNlYOF SNOHOMISH 

n re the Marriage of. 

aud 

ASSAN SANAI, 

·llespOndent 

Case No.: 01·3..00054-S 

tmSPONSIV11 DECLAllA110N 
OF Dlt.. SASSAN SANAl 

Comes now, Sassan Sanai, and clecJares 1Jllder penalty ofpeljlny. under the Jaws of the 

tate ofWa.sbingtcm, that the following is uue and COI'I'eCt to the best ofhis .knowledge. 

1. I am tbe .Responda:4 herein. 

2. l•dnUW!t\. Petitioner and myself were married on October 20, 1960. We 

'l'atated in November of2000 when the Petitioner moved out oftbe family home;. We have six 

nldren of our reJatiooship. One cf our ebildnm is deceased. None of our cbildnn are 

~upon \JI fhwac;ialtJ and all oftbem m of age.. 

3. l!g!gdlletig& I am extremely iDterested in recou.citing with m.J wife and 

-eparedlwilling to undergo any necessary marital emmscling to accomplish such a. soat 

··, ...... 

4. De's $itgtioa. Petitioner is SS years of age and is .in good laea1th but for a 

i1d asthma coDd.ition. She has been a bo:mr:maker dunog our marri'age. 

.. 



Case··2:02:..cv~02165-TSZ · Doctiment 10 ;.,Filed 1'1/2712002 P~g(1 4 of 147 

Petitkmer iaherited a 1a:rp sm:n af 1.DI1IJI:y from her father. To the best of my 

knolv~ abe is preae~Jtly conttolling Erickson stock aod a bank account at Svcmta :Ba.n.dels 
,i 

Bantep m swecJea ~9J.C~~,~,~-m·99..tlr·: .. · :,, ; · ... : : ~<' :: .. ··· 
1~~t/;;,~ft/i.'(}{-.:::=.\ ·.:k<~~ :·' ·,.: ,.:: .. · ·- :· :::·~--:-_ .•· ~. ~ ·~ :.:~. f•; .!i 

· S.. Jf:a!J)g.d'a SitytiOp. I am 66 years of agt .met in poor health. Attacbed hereto 
. :._ ~·t·-~~~ ~ -~- ·. i' . ~~ 'J .. ;- .J."• .- •• ,. •• ; • .:.' ;· 

as ~it "K' is a Jetter ftom Dt. Robert K. Mit'l reptCtiDa multiple medical problems 

iocluding clia~ mellit:U~~~~~~f~ ~disease, aud anemhL :. . .. :: 

l am a cardiologist by profession aod. have been ill private practice in the 
' ' ,.,,, 

Edmo~ area for Deafly 38 yem. I am pmently woddng a vr:ry limited put;..tio.le IC&edule and 

, ... 
·' 

··•' ~··' 

k ~ ~ ~ am in the ptocess C)f wk\din~ 4owu and ~~sing SrtJ ptaetice. 
·' ···· ... 

1 am 

pr~ly Ie$1ding at the l't.esidCnco Jml at: a cost of $2,92~~00 per :moDtb. .. 
,'1: ··;,_.: 

· My ·earnings tom.Jn1. ~ptadtioe :for. .the··Pa$1;<(Ql:A" ~·.can. be :swmDarized ·as 

.;:,~. 

l' ,, ~~;-

1997- $31 .. 424.00 

''\'<•il99.S....; $21,245.00· 

l nl\il\.,.- · c-0··00' · · · 
-;,.';1";1 ··'·"" '!" • ,,o·(·. 

. !i''_;.; <i·: . . , .. ):, 

': ( 

···- · 20~: .SQ.OO(W-2 eamblgs):!. -· 

·. n· :·· .. :· ··: ·;·r.: · :. · • 

~ ;, .. ·'! .•. ,. ' 

In addition to my practice~ 1 hav•~S$Iom two otber sOUI'CC$ u followa: 

.· "): 

. ;c.. .~-,;., ..... ·?:o·Nt(·· ~.ocialSecuricy;:~,&l;299.0Q,a .. ~tlJ,F,,'. · ...... ,1.''"···>-~······ ······' 

.~::_.!. :: 

.':. ··:·oc ·~ i~·•'·'' ;:,,Mq~) ~·aJ,!Q':;tnJtQ~t·1~Jm:i:ng:k!-11~1:~ ".$4i$2a.78 •:OtOSS);·,,Pi ~·-·· ·· 
month based OA year 2000 c&tr:ibution otSS7,88~.38. See Bxbibit 

,, ··\ '·· •· ·' •· ·· ·:~B~ ftoJn. ,mv C.P A,.··· .,, ·:.. t'""·;·.';'i·<···Y-'' .. ,:, ~.~ 
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: 6. Ill'!! Hog. I have 'flO objtctiou tO my wife residing in the fitmily home 

~\ .~ sale. If a. teCGttdliation ia not imminent I am'~ that the court order tbe home to 
·:;•."•''. ···: 

l. be SQW without delay. 1bc home (8,000 sq. feetlwater.li'ont) is probably worth in excess of two 
·.> ·:_.:·-,~~.::·-~~:,. ... :-~ 

4: {7.)~ dollm. It is owned be and clear aDd i& tbe principal asset in our estate. Once sold 
-~:.: . -~. -~"· ·",::.<:-~ 

s·, 1l'e cali both acquire very nice (fi'ec BDd clear) residences of $.300,000.00 ... $500,000.00. With the 

~,,, ~~ seUiug season approatbibg and iDtr.lest ra1CS cled.ining. now is tho time to muket 
1 

1ile.'lJfOPCdr· 
s 
!> 

UJ 

'1 

2 

4 

s 
6 

7 

) 

} 

.. -l''"· 
··.·: 

1. 

1JPOD wmch my wife and myself have drawn u my income fi'om my medical practice has 

declined. . ""'·r~•·' 

What foliDws il a summary of the withdrawals :tom my Morgau Staaley accoum ~ 

1996- $102,000.00 

1997· $163.000.00 

1998- $141,500.00 

1999- SU2,9S3.69 

2000.. ss7.88S.38 

Distrib\nioas. :ftom.Morpa Stanley are taxed. lbe M'otpB Stanley ACCOlmt presently bas 

) a ba1aDee of approximately $800,000.00. 

8. Qggagtj& Viol@!c;e, I haw no objection to mtrictioDs on my coo.tacrina my wife 

if that is what she detrires. 1 categoricaUy deny the statcm:JeDtslsuggestions that I have qagecl in 

RESPONSIVE DBa.ARATION OF DR. SASSAN SANAI- 3 UIMill_....,...... •• -~ 
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. ~ . 

domeStic vio~.~8t:;~~~¥~~--~i'.~r~ ~~-~~,c~~~~;o~~,;~. 

violence. I ~' ~~!rf -.~1~J#'~ .JWl":~ •*W:~l'f»::.,~~~l·!',~~ .)F .. ,1 

to give cted~,n•~,.~,·~~·r·~J .. ~e:.~~~~--,~!lt:\,WY ~~;'!e~& 
.. 

lCb:tMns of emotio~~~~~}l,i~~ ;~!J~.~:~'~~ ~ ~~~~ -atr~-~ 

rr:.-~:~,~~'~,~~;,~,~,~,tnd. ,, t. her needs-~ her dMdendliaterest income. I would a.sk that her teq\leSt for finaDcial 
:--~t~!;~ r 

••. ,,1-\ • :ve. . w...,..u- - ....... ~, · • .. otr"- I ould. ask •"'.w w '"-
.. u~~j be denied. I ~; ~<'1-~-\,~-~~~;f~"'Dffl~.-l~~-,\',.~J~· -,~·;)~"'!'\ ;:~-~~'-··''·::¥·+~\"\~ ·f'f.:~ 

·: i :~ iJ:' 
" .. ,_,;, • .... t .. • • with a Ji~A'I\~/,...,a.UCed real C t.-r..-~edtOiistO\U'h~,((),t~~~ely. '"· ., ;~'~.~· _,. ~. m~~--

~!"· . . 
:.,·;~}-. 

-1 

Dated this lSth!!'>Jl~tJ~~-2~1: ... ·: r·."'' ·'V :'• 

•' 

~''5 
·' .(· ,.f~--

•:.· 

.. -.-' . \:·' -.n: . .,.._ 

', 'l .,';':· .... 

.f.. 

. ·,-~ 

.;·:-,, .·:, 

,c-.,~·-' ,_¥- '· 
;,' 

.I 
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EXIIIBITB 



U.S. Bancorp 
Legal Departmr::ntlBC-MN-H21P 
800 Nicollet Mall 
Minneapolis, MN 55402-4302 

August 20, 2003 

Fredric Sanai 
660 Second Street No. 7 
Lake Oswego, OR 97034 

Re:Subpoena-Sanai 
Our file number:2003-04818 

Dear Mr. Sanai: 

REDACWD 

EXHIBIT 

I bO I 

Jessica Haukos 
Legal Records Coordinator 
Direct: 612-303-7867 
Fax: 612-303-7887 

Enclosed please find the following documents relative to the subpoena served upon US 
Bank National Association: 

• - Copy of account statements for account number . 3725, 
3626, and 3741, and. 1691 in the name of 

Internal Medicine and Cardiology and Dr. S Sanai. 
• Copy of application and agreement for Internal Medicine 

#66400109086730998. 

Ifyou have any questions, please give me a call at the number listed above. 

Sincerely, 

O~rnt~ 
J e$S1ca }Iaukos ~ 

' I 

Corporate Legal Department 
L~Records Coordinator 

Enclosures 
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FROM} Sana i 

AUG-11-2003 10:45 
FAX NO. : 503 636 7779 

USB FARGO RECORDS 

RBCAPPRQVAL FORI\1 tJ.S. ·sANK t\.DVANTAGE LIN'E 

Blm!;cr: JANICS A1. VllRSOt..: Sunk~r ID: JOA04 
Unu.kot Ph4•n:: 4lS oiSO S9ll !lauk~c M11II C".od~: WWI)74 

"BilJlkt:r r 1\IC: 4'2S 4..5() ssr,t Btwll Nu\TIIxrn J)·11 

1\ppr~o~v«,lfS y: ANlfiONV CAMPBnr..L RJlC R.;faMll:~ If; 95711) 
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P.O. Box 64799 
Saint Paul, Minnesota 55164 

TRC 2 

SASSAN SANAI MD 

Uni-Statement 
7\ .......... _ .. ,....,..,. 1\T·nmhpr: 

otatement Period: 
Jan. 27, 2001 
Through 
Aug. 24, 2001 
03300 0929 
Page 0001 of 0001 

1207 N 200TH ST STE 210 
SEATTLE WA 98133-3213 

REDACTED 
News For You 

Off to school? u.s. Bank has accounts for students and parents. Stop by your U.S. 
Bank, visit usbank.com/studentbanking or call 1-800-444- 1244. 

Your Resources For Help 

Anytime, Anywhere Access 
Need to transfer funds, or looking for information about your U.S. Bank 

accounts? Wherever you are, you can count on us 24 hours a day to 
assist you. Contact us at: 

www.usbank.com 
1-800-US BANKS (1-800-872-2657) 

For TDD assistance call 1-800-685-5065 
or write to us at u.s. Bank, P.O. Box 64991, St. Paul, MN 55164-9505 

Interest Checking 

summary for Account Number 
Balance on Jan. 26 
Deposits 
Other withdrawals 
Fees and adjustments 

.•.:-:t.l .. 

New Balance on Aug. 24 

Interest earned during statement period ( 19 days) 
Annual percentage yield earned during statement period ( 19 days) 
Interest paid this year 

Deposits 
Aug. 6 
Aug. 16 
Aug. 24 

DEPOSIT 
DEPOSIT 
INTEREST PAID THIS PERIOD 

Other Withdrawals 
Aug. 6 DEDUCTION 
Aug. 6 DEDUCTION 
Aug. 9 RETURNED ITEM 

Fees and Adjustments 
Aug. 9 RTND DEPOSITED ITEM FEE 
Aug. 10 OVERDRAFT CHARGE 
Aug. 13 CONTINUOUS OVERDRAFT FEE 
Aug. 14 CONTINUOUS OVERDRAFT FEE 
Aug. 15 CONTINUOUS OVERDRAFT FEE 

Total Deposits 

FROM A PREVIOUS DEPOSIT 

Total Other Withdrawals 

Total Fees and Adjustments 

$ 

$ 

$ 

$ 

$ 

$ 

$-

$-

$-

$-

.oo 
60,000.01 
59,650.00 

58.00 

292.01 

.02 
0.40% 

.03 

30,000.00 
30,000.00 

.01 

60,000.01 

150.00 
29,500.00 
30,000.00 

59,650.00 

15.00 
28.00 

5.00 
5.00 
5.00 

58.00 
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P.O. Box 64799 
Saint Paul, Minnesota 55164 

TRC 

SASSAN SANAI MD 
1207 N 200TH ST STE 210 
SEATTLE WA 98133-3213 

News For You 

REDACTED 

Uni-Statement 
Account l-1"~~-> ... .,..' 

Sta1:.ement Period: 
Aug. 25, 2001 
Through 
Sep. 27, 2001 
03000 0929 
Page 0001 of 0001 

Visa Buxx is a prepaid, reloadable card that parents put money on and teens can use 
anywhere Visa is accepted-it's perfect for back to school! See the enclosed insert or 
visit www.usbank.com/buxxcard to learn more. 

Your Resources For Help 

Anytime, Anywhere Access 
Need to transfer funds, or looking for information about your U.S. Bank 

accounts? Wherever you are, you can count on us 24 hours a day to 
assist you. Contact us at: 

www.usbank.com 
1-800-US BANKS {1-800-872-2657) 

For TDD assistance call 1-800-685-5065 
or write to us at u.s. Bank, P.O. Box 64991, St. Paul, MN 55164-9505 

Interest Checking 

summary for Account Number 
Balance on Aug. 24 
Deposits 

New Balance on Sep. 27 

Interest earned during statement period ( 34 days) 
Annual percentage yield earned during statement period ( 34 days) 
Interest paid this yea~ 

Deposits 
Sep. 27 INTEREST PAID THIS PERIOD 

Total Deposits 

$ 

$ 

$ 

$ 

$ 

$ 

292.01 
.06 

292.07 

.06 
0.22% 

.09 

.06 

.06 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 HEARING OFFICER BELES: I'll tell you 

2 what; let's address that then when we're done. 

3 MR. CYRUS SANA!: Okay. But one other 

4 point is even if I do, even if something is submitted and 

5 not put in part of the record, I have to retain a copy 

6 under any circumstances for purposes of making the proof. 

7 HEARING OFFICER BELES: Let's address 

8 that at the conclusion of this witness's testimony. I 

9 understand what you're saying. Counsel, do you want to 

10 sit a little closer? 

11 MR. SKINNER: I can, Your Honor. 

12 HEARING OFFICER BELES: If you could 

13 pull up your chair so you could hear the testimony. 

14 Mr. Sanai, do you want to call a witness? 

15 MR. CYRUS SANAI: I call Philip 

16 Maxeiner. 

17 HEARING OFFICER BELES: Mr. Maxeiner, 

18 if you would stand over there behind that little table and 

19 raise your right hand, I'll swear you in. 

2 0 WHEREUPON I 

21 PHILIP MAXEINER, 

22 Called as a witness herein, being first duly sworn to tell 

23 the whole truth, was examined and testified as follows: 

24 HEARING OFFICER BELES: Mr. Sanai, you 

25 may proceed. 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 Q. I'm going to show you a document which I don't 

2 think has yet been admitted. 

3 MR. FREDRIC SANAI: Yes. 

4 MR. CYRUS SANAI: Which I'm going to 

5 propose as 620. May I approach? 

6 HEARING OFFICER BELES: Yes, you may. 

7 Q. (By Mr. Cyrus Sanai) This was shown to the other 

8 side during the testimony of Mr. Sullivan but I don't 

9 think I ended up admitting it. Do you recognize that 

10 page? 

11 MR. BUSBY: May I have a copy, please? 

12 MR. CYRUS SANAI: Just a moment. 

13 MR. BUSBY: Thank you. 

14 Q. (By Mr. Cyrus Sanai} Does this look familiar to 

15 you? 

16 HEARING OFFICER BELES: I think the 

17 question is does 620 look familiar to you, Mr. Maxeiner. 

18 THE WITNESS: Yes, this would be a 

19 very typical check register page that Mary would keep 

20 track of during the month. 

21 MR. CYRUS SANAI: Thank you. I 

22 propose Exhibit 620 be entered into evidence. 

23 HEARING OFFICER BELES: I take it you 

24 have an ongoing objection. I don't want to suggest it to 

25 you, counsel. 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 MR. BUSBY: Yes. Understanding what 

2 the response will be, yes, I do. 

3 HEARING OFFICER BELES: Primarily that 

4 this was not listed as one of the documents? 

5 MR. BUSBY: Yes, that's correct. 

6 HEARING OFFICER BELES: I'm curious. 

7 Why weren't these documents listed in your 

8 MR. CYRUS SANAI: This document was 

9 not listed because of the -- honestly, I cannot remember. 

10 HEARING OFFICER BELES: I'll tell you 

11 what, counsel, I am giving you what I consider to be wide 

12 latitude, and I know you don't consider it that way, but 

13 I'm going to permit this document to be admitted and you 

14 may question. 

15 MR. CYRUS SANAI: And I would respond 

16 by saying actually I do not dispute that I have gotten in 

17 general wide latitude. 

18 HEARING OFFICER BELES: All right. 

19 MR. CYRUS SANAI: There's some 

20 specific areas where it's been pinched a bit. Okay, thank 

21 you very much. 

22 (Exhibit 620 admitted in evidence.) 

23 Q. (By Mr. Cyrus Sanai) And in your role as special 

24 master do you recall there was some disputes about the 

25 ownership of some pistols? 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 A. Pardon me? 

2 Q. Pistols, handguns. 

3 A. Oh, yes, there was. 

4 Q. Yes. 

5 A. The disappearing handguns. 

6 Q. The disappearing handguns. And these were 

7 handguns that Mary McCullough maintained were her 

8 property, right? 

9 A. Yes. 

10 Q. And, in fact, Mary McCullough testified about 

11 these handguns. Were you present during that testimony? 

12 A . I don't believe so. 

13 Q. Okay, then I'm not going to show it to you. But 

14 I do have some documents that Mary did provide that you 

15 may or may not recognize, but which you may have seen, so 

16 I'm going to provide them as documents. 

17 HEARING OFFICER BELES: Counsel, I 

18 have not been given a 620. 

19 MR. CYRUS SANAI: I'm sorry. 

20 HEARING OFFICER BELES: I have not 

21 been given a 620. 

22 MS. EIDE: And do you have an original 

23 for the clerk, Mr. Sanai? 

24 

25 

MR. CYRUS SANAI: Yes. I'm going to 

call this document 621. If you will take a look, it is a 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 receipt for a Mauser P08 9mm . 

2 MR. BUSBY: I think the identification 

3 needs to be done by a witness rather than counsel. 

4 Q. {By Mr. Cyrus Sanai) Could you take a look at 

5 these documents and tell me if you recognize them? 

6 A. I have never seen these before. 

7 Q. Well, can you read -- would you like a copy? 

8 HEARING OFFICER BELES: They haven't 

9 been admitted. I don't. 

10 Q. {By Mr. Cyrus Sanai) Can you read -- if you will 

11 refer back to Document 620, which is the check registry of 

12 Mary McCullough . 

13 A. Yes. 

14 Q. Do you see a notation for an office protection 

15 gun? 

16 A. Office protection gun, Adventure Sports, written 

17 in December of some unidentified year. 

18 Q. Right. And the amount was? 

19 A. $554.99. 

20 Q. You said, I'm sorry, 554. Is that 554 or 551? 

21 A. Oh, well, almost a four. Maybe that could 

22 match. Well, of course, it's a different -- there's a 

23 receipt that you have presented me dated November the 8th, 

24 '96 . 

25 Q. Correct. 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 A. For 551, a month earlier. 

2 Q. Urn-hum. 

3 A. 551.99. So that could be 551.99 written a month 

4 later. 

5 Q. Okay. 

6 A. Possibly. 

7 Q. Okay. But it indicates that there was a pistol 

8 purchased as the office protection gun for 551.99, okay? 

9 A. Correct. 

10 Q. From the time period that you were a special 

11 master for the period in which when were you -- what 

12 time were you a special master in the Sanai divorce 

13 litigation? 

14 A. Judge Thibodeau appointed me. I will have to 

15 guess, like 2004, 2003. I don't recall the exact date. 

16 Q. And you finished your duties when? 

17 A. Upon the sale of the personal residence. 

18 Q. Which occurred in? 

19 A. That was 2007, if I recall. 

20 Q. All right. During that time period did you ever 

21 find any reason to believe that the information you 

22 provided regarding Sassan Sanai•s medical practice was 

23 incorrect? 

24 A . 

25 Q. 

No. 

So, you believe that the characterization that 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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SANAI HEARING - VOLUME 11 - 5/31/11 

1 you provided to the court in 2001 that the medical 

2 practice had no value was true? 

3 A. Well, I don't recall what that questioning was 

4 in the depositions so I can't answer that question. 

5 Q. Okay. Please go to pages -- take a look 

6 starting at page approximately 271 on Exhibit 618 and 

7 you'll see there's a discussion about your, a discussion 

8 about and questions about valuation of businesses. 

9 A. Yes. 

10 Q. And if you go along to page 273 you'll see page, 

11 starting on line 19 there's a discussion about an exhibit 

12 which was a financial statement for the month of 

13 September 2001. Do you see that? 

14 A. Yes, line 19 and following, or actually line 11, 

15 yes. 

16 Q. And you'll see continuing on where it•s 

17 page 274-275 regarding the corporation, its assets and its 

18 economic, its economic performance. Do you see your 

19 discussion there? 

20 A. on 274? 

21 Q. Yes. 

22 A. Yes, here it is. 

23 Q. And so from this information onward you'll 

24 continue to see, for example, at 281 you talk about the 

25 dropoff in accounts receivable and the reduction in his, 

TREECE, SHIRLEY & BRODIE COURT REPORTERS 
Phone: (206)624-6604 * TSBreporters.com 
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1 in Sassan Sanai's income after his heart attack, correct? 

2 A. That's correct. 

3 Q. And on page 282 you refer to the contracted 

4 wage, the amount, you refer to the tax return for his 

5 contracted wage, which I believe you previously testified 

6 was $31,000. And then if you take a look at page 283, 

7 which also looks at you discussing the various figures 

8 about the amount of money that Sassan Sanai has been 

9 taking in. 

10 HEARING OFFICER BELES: Counsel, are 

11 those questions? 

12 Q. (By Mr. Cyrus Sanai) I'm asking if he sees these 

13 objects. 

14 A. I'm following with you on each page. 

15 Q. Then you get to 285. The upshot is, what is 

16 your opinion as to the question on line 13, which is what 

17 is the opinion of the value of the doctor's medical 

18 practice today? 

19 A. Yes, page 285, line 15. 

20 Q. Right. And you specifically refer, it says, if 

21 you look at lines 15 through 17, "We would look towards, 

22 again, as I have described, what would the earnings be 

23 over the last years," correct? 

24 A. 

25 Q. 

That's correct. 

In fact, in something like a medical practice 
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1 the dominant question in doing a valuation is the past 

2 earnings; would that be correct, a fair characterization? 

3 A. That would be a fair approach. 

4 Q. Okay, thank you. And as we have discussed from 

s the earlier exhibit, which was Sassan Sanai's draws from 

6 the corporation that had been going on a precipitously 

7 downward slope according to the figures you provided, and 

8 bottoming out at around $30,000 or so in the years 1998, 

9 1999, 2000, correct? 

10 A. That's correct. 

11 Q. Now, in making those calculations, in making 

12 those calculations, however, if Sassan had been operating 

13 Internal Medicine, a portion of Internal Medicine & 

14 Cardiology as a sole proprietorship and taking patient 

15 receivables, et cetera, you would have no way of knowing 

16 that, correct? 

17 A. That would be true. 

18 Q. Okay, thank you. So, but after 2002, 2003, 

19 2004, Dr. Sanai's income as far as you're able to see 

20 increases dramatically from $30,000, doesn't it? 

21 A. Let's look. Oh, earnings from the corporation, 

22 that schedule stops at 2000 and I don't recall subsequent 

23 years. 

24 Q. 

25 A. 

You don't recall 2006? 

2006, I do not. 
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1 Q. You don't recall 2007? 

2 A. I do not. 

3 Q. Now, during 2006-2007 you were, of course, a 

4 special master for the court, correct? 

5 A. A special master. 

6 Q. And would you have informed the court if you had 

7 discovered that the characterizations you had made had 

8 turned out to be false? 

9 A. To be false? 

10 Q. Yes. 

11 A. There was no false information, Mr. Sanai. 

12 Q. No, I'm sorry, fair enough. Let me rephrase the 

13 question. If it were the case that in say 2006 Sassan 

14 Sanai had earned $80,000 or 2009 he had earned $120,000 or 

15 2007 he had earned $120,000, is that something you would 

16 have informed the court about? 

17 A. The court, Judge Thibodeau 

18 Q. Yes. 

19 A. -- never asked for the earnings reports of your 

20 father. Therefore, I never gave the court any 

21 information. 

22 Q. But the fact is, according to the documents that 

23 were just provided to me, in 2006 Sassan Sanai had 

24 miscellaneous income of $76,687 and in 2007 there's a W-2 

25 for over $lOO,OOOi isn't that right? 
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1 A. I don't recall. 

2 Q. Let me show you the documents. 'rhis is a 

3 document I just pulled and photocopied. 

4 MR. CYRUS SANAI: May I approach? 

5 

6 

HEARING OFFICER BELES: Yes, you may. 

MR. CYRUS SANAI: 2006 miscellaneous. 

7 MS. EIDE: Do you have a copy for 

8 counsel and the originals, please. 

9 MR. CYRUS SANAI: Well, the originals 

10 are there (indicating) . 

11 MS. EIDE: Well, I mean an original in 

12 the sense that our clerk can have one . 

13 HEARING OFFICER BELES: Do you have a 

14 copy for the clerk? 

15 MR. CYRUS SANAI: This is 2006. 

16 HEARING OFFICER BELES: Have you 

17 marked this with a number? 

18 MR. CYRUS SANAI: No, I haven't. I 

19 propose it as Exhibit 621. 

20 MS. EIDE: No, we have used that. 

21 MR. CYRUS SANAI: 622? 

22 HEARING OFFICER BELES: That's 

23 correct. 

24 Q. (By Mr. Cyrus Sanai) And I have, which I'm going 

25 to present as 623, from the documents you provided me, 
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1 Federal State Tax Planner document, it says prepared by 

2 Philip S. Maxeiner, Exhibit 623, $86,000 for 2006 Federal 

3 Income Tax and $120,000 for 2007 income tax. 

4 MR. CYRUS SANAI: Do you recognize 

5 Document 623? 

6 MR. BUSBY: Could I have a copy of 

7 Exhibit 623? 

8 MR. CYRUS SANAI: Sure. 

9 THE WITNESS: I do recognize this 

10 software program. 

11 Q. (By Mr. Cyrus Sanai) So, notwithstanding the 

12 fact that Sassan Sanai, that his -- one second -- the sums 

13 of earnings of Sassan Sanai are inconsistent with the 

14 trend of his earnings that was shown in the historical 

15 earnings profile that was entered into evidence earlier 

16 on, correct? 

17 MR. BUSBY: Objection; argumentative. 

18 MR. CYRUS SANA!: Sorry. What's the 

19 objection? 

20 HEARING OFFICER BELES: Overruled. 

21 MR. SKINNER: Objection, lacks 

22 foundation. 

23 HEARING OFFICER BELES: They are 

24 coming at you from all angles. I would like to hear a 

25 little foundation. 
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1 Q~ (By Mr. Cyrus Sanai) You earlier acknowledged 

2 the existence of a document you provided to the attorneys 

3 in the divorce showing a precipitous decline in Sassan 

4 Sanai's earnings from the medical corporation down to 

5 $31,000 in 2001 or 2000, correct? 

6 A. That's correct. 

7 Q. Yet now, 2006-2007, there are earnings of 

8 $86,000 for 2006 and $120,000 for 2007, correct? 

9 A. Partially. Note the date in the upper 

10 right-hand corner: Date, July the 3rd. I used this tax 

11 program to play the what-if game; if my clients would earn 

12 this amount of money, how much tax would they pay . 

13 Q. Okay. 

14 A. So that I can warn them of their tax obligation. 

15 So the $101,000 was, at whatever point I would have been 

16 talking with your father, Well, if we earned this amount 

17 of money what tax would we have to pay, looking in terms 

18 of estimated tax payments. So, my Federal Tax Planner 

19 software is for projection only. 

20 Q. Okay. Nonetheless, on that date your projection 

21 was for $123,000, correct? 

22 A. If, again, on July the 3rd, if his practice 

23 continued or had some kind of an increase. 

24 Q. 

. 25 A . 

All right. 

Not an absolute. 
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1 Q. Understood. I'm going to present you with 

2 Exhibit 624, which is again a document I pulled from 

3 there, which is the W-2 tax statement for 2007. That's 

4 what it's identified as. I'll propose it as Document 624. 

5 Could you please tell me what it is? 

6 A. 2007 W-2 form. 

7 HEARING OFFICER BELES: Hold on just 

8 for a moment. You need to get a copy to opposing counsel. 

9 Now, 621 has not been admitted. 622 and 623 have not been 

10 offered. 

11 MR. CYRUS SANAI: I thought I offered 

12 them. I apologize. I offer them as in evidence . 

13 MR. BUSBY: Same objections. 

14 HEARING OFFICER BELES: They are 

15 admitted, 622 and 623 are admitted. 

16 (Exhibits 622 and 623 admitted in 

17 evidence.) 

18 Q. (By Mr. Cyrus Sanai) All right. Can you 

19 identify Document 624? 

20 A. This is a 2007 W-2 form from the corporation to 

21 your father. 

22 Q. Now, this is something interesting. 

23 MR. BUSBY: Objection to the 

24 commentary . 

25 HEARING OFFICER BELES: Proceed, 
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1 counsel. 

2 Q. (By Mr. Cyrus Sanai) Item c, employer name, 

3 address and zip code, could you tell me what that address 

4 is? 

5 A. Item C? Yes, I can. 

6 Q. What is that address? 

7 A. That's my address. 

8 Q. Can you explain why your address is listed as 

9 the employer's name, address and zip code? 

10 A. Yes, I can. I have done that my entire practice 

11 to have information that IRS may mail to me, that I could 

12 be able to accept that. Clients are notorious for losing 

13 information from the Internal Revenue until it's too late; 

14 a convenience item. 

15 Q. I understand, okay, but here there is a wage of 

16 $123,433.73 for 2007. 

17 A. Correct. 

18 Q. So, as it turned out, in 2007 Sassan Sanai did 

19 earn $123,000, at least according to the evidence you 

20 provided to me, correct? 

21 HEARING OFFICER BELES: Counsel, you 

22 may have to repeat that question. 

23 Q. (By Mr. Cyrus Sanai) According to the evidence 

24 that was provided in that box over there (indicating), in 

25 2007 Sassan Sanai earned from his medical practice 
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1 $123,433.73, right? 

2 A. That's correct. 

3 Q. So, do you have any idea why after Sassan 

4 Sanai's medical practice was going for years of 

5 precipitous declines in income there was a sudden 

6 increase, you had a sudden and sustained increase? 

7 A. I cannot explain that. 

8 Q. But all these figures that you provided were 

9 matters that were obtained from Mary McCullough's 

10 handwritten records of the documents, of the earnings, 

11 correct? 

12 A . Check register page by check register page 

13 (indicating). 

14 Q. So, based on the earnings from the corporation 

15 that was provided in Exhibit 619, the last time Sassan 

16 earned a similar amount of money was 1991, correct? 

17 A. That's correct. 

18 Q. So in the time period from after the divorce 

19 trial Sassan's income somehow rebounded, according to the 

20 figures in Mary McCullough's handwritten notes, to levels 

21 that had previously been seen in 1994, 1992, 1991, right? 

22 A. That's correct. 

23 Q. Would you say that this differential in income 

24 is from an accounting point of view a material change from 

25 what was the case in 1997, 1998, 1999, and 2000? 
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1 A. That would be a material change. 

2 Q. Thank you. But you have no explanation about 

3 why the value, how this occurred? 

4 A. No, I do not. 

5 Q. But the reality is it did occur? 

6 A. Correct. 

7 Q. And you didn't inform the court that there was a 

8 substantial, a material change in Sassan Sanai's earnings 

9 from the medical corporation, did you? 

10 A. There was no need to. 

11 Q. Now, would this material change have made a 

12 difference in the valuation of the medical corporation? 

13 MR. BUSBY: Object to form of the 

14 question. At what time, the valuation at what time? 

15 Q. (By Mr. Cyrus Sanai) would your conclusion about 

16 the valuation of the medical, the value of the medical 

17 corporation made in your testimony have been altered if 

18 you had, if you had knowledge that the income would be 

19 increasing in subsequent years? 

20 MR. SKINNER: Object to form; calls 

21 for speculation. 

22 HEARING OFFICER BELES: I'm still 

23 unclear as to exactly the time frame. 

24 Q. (By Mr. Cyrus Sanai) All right. Let me lay a 

25 better foundation for the question. In your testimony in 
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1 Exhibit 618 you state that the value of the medical 

2 corporation is zero, correct? 

3 A. That's correct. 

4 Q. And, indeed, if we take a look at the earnings 

5 for the medical corporation in what you had prepared in 

6 2000 it was $31,000, right? 

7 A. That's correct. 

8 Q. In 1999 it was zero/ correct? 

9 A. That's correct. 

10 Q. And in 1998 it was $27,252? 

11 A. Yes. 

12 Q . In 1997 it was $31,000? 

13 A. That's correct. 

14 Q. so, on average that looks to be maybe $20,000 

15 for the previous, from 1997 to 2000 approximately, right? 

16 A. Oh, a rough approximation. 

17 Q. Okay/ thank you. And the earnings from the 

18 medical corporation are, of course, the most important 

19 component in determining a value for the medical 

20 corporation, right? 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

That is one of the factors. 

Is it the most important in your judgment? 

Not necessarily. 

What would other factors be? 

It would be the age, the location, the 
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COURT'S O~~L DECISION 

reconciliation, they could still think their dad is 

·pretty great, too. But if it doesn't change, the lines 

have pretty well been drawn. Enough said. 

In terms of looking to the future, then, ·it 

appears to the Court that the lot should be sold, the 

family home should be sold. And I'm going to appoint 

Mr. Maxeiner to monitor both sales. That all the money 

is to be placed in an escrow account. I don't know the 

tax consequences that he testified to as it relates to 

the clinic and all those things that may have to be 

paid. So my goal is to place all the money in an 

escrow account, have him pay the debts, which everybody 

agrees should be paid. In addition, the $3700, I 

believe, that you paid to JAMBS, and pay that out of 

those funds. Pay the tax consequences for both the 

clinic and everything else, so that the net result of 

those sums of money, including the profit sharing plan, 

the $200,000, will be a total pot to be shared 

equally. 

I do think, however, that each party should take 

the credits as follows. There was some money withdrawn 

in January of year 2001, and whatever sum each party 

took out, that's as if it were a distribution. So if 

the Doctor took out more, that credits against his 

money. The wife took out less, she'll also receive 

November 30, 2001 14 
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the declaration of Philip Maxeiner, the original liability clue as of April 15, 2003 was 

$30,772.05. Penalties and interest have accrued on that obligation also in the amount of 

$8,322.82 as of July 1, 2003, increasing the total amount clue to $39,094.87. That 

obligation also continues to accrue penalties and interest at the rate of $39.43 per day. 

As may also be seen from the declaration of Craig Purfeerst herein, in the interim 

no one has paid the real estate taxes on the vacant lot, and they are now two years in 

arrears. Thus, it is absolutely clear that unless the sale of the vacant lot proceeds, not 

only will the interest and penalties on the taxes continue to mount, thereby further 

depleting the parties' assets, and their sole financial resources for the future, since neither 

party has any earnings, but ultimately the property will be lost to foreclosure, again since 

neither party has the ability to pay. These were also the facts that confronted Judge 

Thibodeau at the time he issued his order directing the sale of the vacant lot. These are 

also the facts that confronted the Court Commissioner of the Court of Appeals when she 

confirmed Judge Thibodeau's ruling. Finally, it was also these facts that confronted the 

three judge panel of the Court of Appeals when they affirmed their Court 

Commissioner's ruling. 

Viveca Sanai is asking this court to not only reverse the rulings of Judge 

Thibodeau, Appellate Court Commissioner Craighead, and the Court of Appeals, but is 

also requesting that this court at this time substitute its judgment for theirs and allow 

Dorothy Tuscan to serve as the private surety herein. It should be noted that the financial 

information provided by Ms. Tuscon was inadequate that time, and has not been 

supplemented since. Instead, Viveca Sanai relies upon a supplemental declaration of 

7 
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in his ·amended complaint in this proceeding. Namelyt that Mr.-· Sullivan had somehow acted 

improperly and unlawfully by reporting Fredric to law enforcement authorities and the Washington 

State Bar Association after Fredric wrote a letter to him that Mr. Sullivan believed was an attempt at 

extortion. The Snohomish County Superior Court denied Fredric and Viveca's counteNnotion to 

disqualify Mr. Sullivan in the divorce action finding no merit to it. Viveca and Fredric Sanai filed a 

motion in the Court of Appeals seeking to set aside the trial courts disqualification of Fredric. This 

motion was also denied. (See declaration of William. E. Gibbs filed in support of this opposition to 

pJaintiflS' motion to disqualify counsel.) 

Having been unsuccessful in having Mr. Sullivan disqualified in the divorce action, and 

recognizing that his fumiliarity with their misconduct in that action would work to the plaintiffs' 

disadvantage in this action, they are now attempting to have him disqualified here by filing baseless 

claims against him so they can· attempt to use RPC 3.7 as a new ground for disqualification.6 

However, this motion is premature. 

ARGUMENT AND AUTHORITY 

PlaintifJS' motion to disqualifY Mr. Sullivan in this action states that it is based upon RPC 3. 7 

and that since they have sued him and his finn, he will necessarily be a wi1ness and therefore may not 

continue as co-counsel for Dr. Sanai and Mary McCullough. The problem with their position is that 

they have apparently not read 1he rule carefully. It does not contain an outright prohibition preventing 

an attorney :from representing a client in an action in which the attorney may become a witness. On 

the contrary, it states only that "A lawyer shall not act as advocate at 11 trW in which the lawyer or 

~e motion fur disqualification against Mr. Sullivan in the divorce action was based upon Rules of 
fessional Conduct 3.1, 3.3(a), and 3.4., oot R.PC 3.7 which is the claimed basis here. 

SPONSE TO MOTION 
0 DISQUALIFY COUNSEL Page -4-

BERGMAN d- GIBBS, LLP 
AITORNEYSAT LAW 

10655 NE 4711 STREET, SUITE -100 
BELLEYUE. WASHINGTON 98001-S086 

Tt!kp!Jqne (.{25) 709-8800 • FIIX (125) 746-4743 
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another lawyer in the same law finn is likely to be a necessary witness .... » By its very tenns, the rule 

applies only to representation which occurs "at a trial" and does not apply to pretrial proceedings. 

Trial in this matter is more than one year away and much can happen during the course of these 

proceedings which would make it unnecessary for Mr. Sullivan to be a witness in this matter at trial. 

Therefore this motion is prematUre and should be denied. 

As noted by Fredric Sanai in his failed motion to disqualify Mr. Sullivan in the divorce case, 

"Disqualification is an extreme remedy, and the trial court should be slow to use its authority to 

employ such a sanction on any basis ••• n In re Estate of Barovic, 88 Wash.App. 823, 827, 946 P.2d 

1202 (1997). The need for a "slow" approach to disqualification is readily apparent in this case for 

the simple reason that it is doubtful that the claims against Mr. Sullivan will withstand Summary 

Judgment. For·exampJe, Fredric bas sued Mr. Sullivan claiming that Mr. Sullivan interfered with his 

business expectancies and contractual relationship with his mother Viveca when the Snohomish 

Cotmty Superior Court disqualificrd Fredric fi:om acting as her counsel. Mr. Sullivan's action in filing 

this metion Wf:lS a privileged one and obviously meritorious since the court agreed with his position. 

In the end however, the motion did not interfere with the tdationship, the court's order did. It will 

be 1ruly interesting to see if Fredric Sanai can come up w!th any legal ~oritjr to'8tlpp0lt this unique 
. . 

claim when this is challenged on Summary Judgment. 

The same·holdS true for Fredric Sanai's claims that Mr. Sullivan libeled him or slandered him 

by reporting his actiorw to the Bar Association and the la"' enf~ment ~encies. RPC 8.3 reqmroo 

Mr. Sullivan to report Fredric Sanai to the Bar Association. Given that Fredric Sa.Oai's conduct at a 

minimum at least arguably cpnstituted a criminal ~ .'¥f. ~v~·s ~ ·tp l~W ~m~~Jll~t 
26 . . . . . . . . 
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DARIA SANA! hereby declares as follows: 

1. The following facts are within my personal 

knowledge. 

2. . I am a co~ plaintiff in the federal lawsuit brought by 

myself, Viveca Sanai, Cyrus Sanai, Fredric Sanai and Ingrid Sanai auron 

against S~san Sanai and Internal Medicine and Cardiology, Inc., et al. 

3. In a personal meeting with me late last year, Sas~ 

Sanai threatened to ruin Fredric Sanai's reputation by leveling charges that 

Fredric had shot someone and had assumed the identity of flamboyantly 

gay television personality Richard Simmons to steal traveler's checks from 

Sassan. Sassan also stated he would "kill" Fredric. Simultaneously, 

Sassan requested through my mother Viveca Sanai that I telephone him. 

4. Shocked and concerned by what I h~ard, I contacted 

law enforcement.· Because Fredric works in Yamhill County Oregon, that 

seemed the most appropriate law enforcement agency. After analyzing 

Sa8san's threats, law enforcement personnel from the Yamhill County 

Sheri.frs office decided to record Sassan's telephone calls with me to 

collect proof of Sassan's threats. From January to March 2004, Sassan and 

I held several phone calls. During these phone calls Sassan made, inter 

alia, the followin~ statements: 
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• That the fueanns in the possession of the community that 
Mary McCullough had claimed were hers were in fact 
owned and paid for by Sassan. 

• · "That son of a bitch Sullivan" is attempting to force Sassan 
to sell community property of Sassan and Viveca at a fire
sale price, and is ''in cahoots" with Philip Maxeiner to 
deprive Sassan and Viveca Sanai of the fair value of their 
property. 

• That Sassan had paid William Sullivan $700,000 in legal 
fees to date, at least $50,000 of which was in cash. 

• That the litigation between Plaintiffs and Defendants was a 
'contest of liars' and that S.lill.ivan had assisted in the 
creation of false evidence and advised Sassan ·to lie to the 
courts. · 

• That Sullivan told Sassan that the biggest liar wins in court. 
• That Mary McCullough was skimming money from the 

medical office, but Sassan did not care as she deserved the 
money. 

• That Sassan had initiated wiretapping telephone 
conversation approximately 15 years ago, that it was "old 
news", that 'evetyone' knew about it and that he had told 
Cyrus about it. Sassan admitted that the recording l 
happened to encounter him listenmg to was a wiretap tape 
and not some other tape ofViveca's voice.· 

• That Mary McCullough was pressuring Sassan for more 
money because of the amount of time and money Mary was 
spending having Viveca Sanai watched and followed. 

• That Sassan had was making income from his medical 
practice, ~d that income was over a hundred thousand 
dollars. 

5; Most, but tlot all, of the forgoing st~:;tements were 

tape recorded by the Yamhill County Sheriffs Department. I have 

prepared transcripts of those tapes. The cot;ttents of these transcripts differ 

in some slight respects from the transcript of the portions of the tapes 

played atSassan Sanai's deposition. I believe this is because the court 
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reporter was listening to a third generation tape, while the tapes I used to 

prepare the docw;nents are second generation tapes. 

6. Sassan's conversation with me regarding the guns, 

which was tape-recorded, went as follows: 

Sassan: 

Daria; 

Sassan.: 

. D~a: 

Sassan: 

Daria: 

Sass~: 

Daria: 

Sass an: 

Well I want to talk about the fact that I ....... I want 
to make a proposal. She took those two guns M
there.'s gonna be a lawsuit. She'll lose for certain 
taking them out of the safe. 

And if she returns those, because those are in 
Mary's name, weij., I'll have to explain to you 
technically. But in fact, you know I had p~lid for 
them, bqt they're in Mary's name, so legally 
there hers. 

Mln-bmm ................... . 

If she gets those out. And I'll ... she can have half 
the money to ... because then I can change those 
names to my name and give her half the money. 

OK. So they're really yours. So it's like-

Well yeah, technically ... but I mean legally they're 
Mary's ... Because she paid for them. And uh, 
..... they're il1 her name but I need to get those and 
change them to my name. 

Okay. 

In which case half of them would be hers. 
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7. Sassan's conversation with me regarding Sullivan's efforts 

to "firesale" the house went as follows: 

Sassan: 

Daria: 

Sass an: 

Daria: 

Sassat;t: 

Daria: 

. Sassan: 

Daria 

Sassan 

Daria 

Sassan: 

Darla: 

Sassan: 

Daria: 

Anyyvay, what I went to do is I got an appraiser. 

Ohgood. 

That son of a bitch Sullivan. You know: He's the 
worst of all these lawyers. They want to firesale the 
house. Daria, this is the only ~g we have got left. 

It's because they want to get pfJ].d. That's why. 
They want to take thei_r mone~ out of the house. 

(inaudible) As far as rm concerned:. He has been 
paid seven hundred thousand dollars I've paid 
Sullivan. 

H;oly crap. 

Seven hundred thousand. And he got paid an9ther 
sixty thousand from the insurance company. 

Ohmygod. 

So, we have been a good milk cow for him 

Yeah, exactly. 

Under no circumstances •.. Your mother can't be 
that mad. She can't hate money that much. It's her 
house too for Christ sakes. We should not give it 
away. So there's an offer for a million two hundred 
thousand -- which is peanuts. 

That is ridiculous. 

And the guy tried forcing me to sell it. 

No. Noway. 
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Sassan: 

Daria: 

Sassan: 

Daria: 

Sassan: 

Daria: 

Sassan:· 

·Daria: 

No listen. I said - Sullivan started forcing me to . . 
sell it. I said "No way." And h~ says, "·Well, we 
can go over your head and do this.,, 

Ohmy god, no he can,t. 

Well, he can if your mother and I don't agree with 
each other. They can actually· do that, Darla. But 
they can't go both over_ our heads. 

But it's your property. 

I know. But if we both of us say we don't want to 
sell it at this price. She should come and say does 
not want to sell it at this price. 

Well, to tell you the truth-- I don't lmow if you 
know this --but she already has. 

She should. 

She sent a letterto Maxeiner. 

Sassan: Because if she says she wants to sell it at this price, 
I'm screwed. 

-- - ·- . Darla:-- - --· .. Mm-lmi ·-

Sassan: 

Daria 

Sassan: 

Daria: -

Sassan: 

You see. They're playing one against the other. 
They're playing her against me, ag~ 1:}1e kids. 

Yeah, no. All they want is their cut. 

Exactly. 

They don't care what happens to you or if you have 
enough money to retire on. 

I've never seen ... a bunch of disgusting people, 
these lawyers. 
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Daria: 

Sassan.: 

Daria: 

Sassan: 

Daria: 

Sassan:. 

Daria: 

Sass an: 

Daria: 

Sassan: 

Daria: 

Sassan: 

Daria: 

Sass an:· 

baria: 

Sassan: 

Daria: 

Oh, they're horrible. 

I l.ll~@:. #.!.~Y ~e. y~~ ~used car salesmen are 
bad. Th~y are absolutely ruthless. 

'!}le lawye~s -- the lawyers don't care. 

Because they want to get rid of it 

Ohyeah· 

· Uh Prince, no~ that includes ¥axeiner. And 
Sullivan. They're all~ cahoots together. 

Oh absolutely they are. 

They just took that land that was worth six hundred 
thousand .... · 

No, absolutely they are because they're looking out 
for themselves ......• 

And I'm· telling you, this is the case: So keep in 
contact. with me. · 

I will you know. 

And we've got to fight tooth and nail for this. 

For sure. For sure. 

The whQle family. That's all we got left, Daria. 

· Cause the thing is, .that, the' thing with real estate is 
that it doesn't devalue. It only increases in value. 

It's gone up. There's a guy that already made an 
offer of a million two-hundred thousan,d. And 
that's just the first day. · 

You never take the first offer either 
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Sassan: 

Daria: 

Sassan: 

Sassan: 

Sassan: · 

Daria: 

Sassan: 

Daria: 

Sassan: 

Daria: 

Sassan: 

Daria: 

Sassan: 

Daria: 

Sassan: 

Never. It's going to be on the market for six 
months. And what do I care? 

Absolutely. 

All right 

Let me tell you something. 

They are saying the taxes are due by February. 
Your mother and I can get together, without the 
goddamn lawyers 

Uhhuh. 

And go get a loan or something and pay off part of 
the taxes) so they don't take over the house. That's 
the excuse they're gonna use. 

Well, I don~t even think that is tiue. To tell you the 
truth. Your taxes have been filed, as far as I know. 

That's what they're telling me. 

Well, they're gonna.tell you, you know, lawyers are 

I don't believe a word they say. Daria. I do not 
believe -- I don't trust them any more than I trust a 
dog. 

I know. Honestly. 

They're just another. They're shysters. 

They are. They want their money they don't care. 
They're not a friend. They are not family. 

No, of course they're not family- they're not a 
friend. 
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Daria: 

Sassan: 

Sassan: 

.. Daria: ...... . 

Sassan: 

Darla: 

You know, they are just looking to get paid. 

Does your mother have -- you know the other thing 
is Daria. 

Now~ I'll tell you this confidentially, okay .. I don't 
want this to get back to the lawyers. Sullivan had 
told the real estate man to document to write down 
every time your mother had been tQ the house ....• 

I told the guy, "no way." She can go to the house as 
much as she wants to. I don't care. 'What do I care 
if she goes to the house ten times per day? 

Right. Right. 

Sassan: What does it do to me? It doesn't do anything to 
me. All I want to do is to make sure that we don't 

.. ·- ··- ·"--··-- ..... _hemorrhage aiiy_niore.money. 

Daria: 

Sassan: 

Daria: 

Sassan: 

Darla: 

Sass an: 

Daria: 

Absolutely. 

And I told him not to do that-- and he said he 
wouldn't. 

Well, you know. 

So she can come and go. I don't think she has to be 
scared. 

So Sullivan is telling to sell everything -- and get rid 
of it and dump it. 

Sullivan is telling me to sell it at that price. Yes.· 

Ridiculous. 
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Sassan: 

Daria: 

Sass an: 

Daria: 

Well I can see ... hear his voice.. That's what 
happened that's the disagreement we had with the 
lot. And then I tried to can Cyrus to go to the lot 
and then Cyrus reported me to the judge rather 
than agree with me. So, essentially, we lest the lot 
for it wa8 sold for--two hundred thousand under. 

So you could have divided that into three properties. 

Absolutely.· You could've had a piece of i4 I 
could've had a piece of it 

And you could have sold build three properties and 
make three times as much as money. Yeah, it's 
ridiculous. 

In a separate recorded, telephone conversation Sassan also made the 

following statement: 

Sass~: 

8. 

Yeah, on the fire sale and if she wan:ts to screw me 
like she did ~n the land fine! I'm working, I have 
an income! But she is stupid. What's her idea of 
wanting to lose everything? 

Sassan confesses that there. was no basis for the 

moneys Mary McCullough took from the office: 

Sassan: 

Daria: 

Sassan: 

Daria: 

No she didn't get paid. I mean who knows ... maybe 
some ofit's made up. She's still going to get it. 

Well ... 

I mean she makes the schedule. 

Yeah. 
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Sassan: I don't know maybe there is some money that uh., .I 
mean it's a question of te~ eight, ten, thousand 
dollars and.the woman.has worked there for 20 
years. That's the way I look at it. She wants to 
skim off ten thousand dollars, let her. 

I declare, under penalty of perjury under the laws of the 

state of W ashingto~ that the foregoing is true and correct. . 

Signe<l at Seattle, Washington, on ~ \ ~ -, ()'l.( . 

2004. ~OJ\k h~~ 
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