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I. ARGUMENT I N  REPLY 


A. 	 BLAKELY V. WASHINGTON RENDERS RCW 9 .94A.535(2)  UNCONS-
TITUTIONAL ON ITS FACE; THE STATUTE MUST BE DECLARED 
TOTALLY INOPERATIVE. 

I n  Apprend i  v .  New J e r s e y ,  530 U.S. 466,  490,  120 

S . C t .  2348 ,  147 L.Ed.2d 435 ( 2 0 0 0 ) ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  h e l d :  "O the r  t h a n  t h e  f a c t  o f  a p r i o r  

c o n v i c t i o n ,  a n y  f a c t  t h a t  i n c r e a s e s  t h e  p e n a l t y  f o r  a crime 

beyond  t h e  p r e s c r i b e d  s t a t u t o r y  maximum mus t  b e  s u b m i t t e d  

t o  a j u r y ,  a n d  p roved  beyond a r e a s o n a b l e  d o u b t . "  The C o u r t  

f u r t h e r  h e l d  " t h a t  t h e  ' s t a t u t o r y  maximum' f o r  Apprend i  

p u r p o s e s  i s  t h e  maximum s e n t e n c e  a j udge  may impose s o l e l y  

o n  t h e  b a s i s  o f  t h e  f a c t s  r e f l e c t e d  i n  t h e  j u r y  v e r d i c t  

o r  a d m i t t e d  by t h e  d e f e n d a n t . "  B l a k e l y  v .  Wash ing ton ,  542  

U.S. --- I 124 S .Ct .  2531,  159  L.Ed.2d 403,  413 ( 2 0 0 4 )  

( c i t a t i o n s  a n d  e m p h a s i s  o m i t t e d ) .  T h u s ,  t o  impose  a n  

e x c e p t i o n a l  s e n t e n c e  a b o v e  t h e  s t a n d a r d  s e n t e n c i n g  r a n g e  

e s t a b l i s h e d  by t h e  S e n t e n c i n g  Reform A c t  ("SRA") i n  a manner  

c o n s i s t e n t  w i t h  t h e  f e d e r a l  c o n s t i t u t i o n ,  t h e  f a c t s  

s u p p o r t i n g  t h e  upward d e p a r t u r e  m u s t  be  s u b m i t t e d  t o  a  

j u r y  a n d  p r o v e d  beyond a r e a s o n a b l e  d o u b t .  B l a k e l y ,  159  

L.Ed.2d a t  414-15, 420. 

P e t i t i o n e r  a r g u e d  t h a t  t h e s e  c a s e s  r e n d e r  RCW 

9 . 9 4 A . 5 3 5 ( 2 ) ,  t h e  SRA e x c e p t i o n a l  s e n t e n c i n g  s t a t u t e ,  

u n c o n s t i t u t i o n a l  o n  i t s  f a c e  a n d  t o t a l l y  i n o p e r a t i v e .  S e e  

P e t i t i o n e r ' s  Opening  B r i e f  ( " O p e n i n g  B r i e f " )  a t  7-9. H e  

f u r t h e r  a r g u e d  t h a t  h i s  e x c e p t i o n a l  s e n t e n c e  i s  t h e r e f o r e  

n o t  s u s c e p t i b l e  t o  h a r m l e s s  e r r o r  r e v i e w ,  mus t  be  v a c a t e d ,  



and  h i s  c a s e  remanded f o r  r e s e n t e n c i n g  w i t h i n  t h e  s t a n d a r d  

r a n g e .  Opening B r i e f  a t  17-19.  

The S t a t e ,  however,  c o n t e n d s  t h a t  RCW 9 .94A.535(2 )  

i s  o n l y  u n c o n s t i t u t i o n a l  a s - a p p l i e d  t o  p e t i t i o n e r  and c a n  

be s a v e d  by j u d i c i a l  c o n s t r u c t i o n .  See  S t a t e ' s  Response 

t o  P e r s o n a l  R e s t r a i n t  P e t i t i o n  ( " ~ e s p o n s e " )  a t  20-25. The 

S t a t e  a s s e r t s  t h a t  e x c e p t i o n a l  s e n t e n c e s  imposed unde r  

t h e  s t a t u t e  a r e  s u b j e c t  t o  h a r m l e s s  e r r o r  r e v i e w  and t h a t  

remand f o r  a j u r y  d e t e r m i n a t i o n  o f  t h e  f a c t s  s u p p o r t i n g  

s u c h  s e n t e n c e s  i s  p e r m i s s i b l e .  Response  a t  6-10,  13-25. 

The S t a t e  i s  wrong. 

T h i s  c o u r t  r e c e n t l y  d e s c r i b e d  t h e  d i f f e r e n c e  be tween  

f a c i a l  and  a s - a p p l i e d  c h a l l e n g e s  t o  t h e  c o n s t i t u t i o n a l i t y  

o f  a s t a t u t e :  

An a s - a p p l i e d  c h a l l e n g e  t o  t h e  c o n s t i t u t i o n a l  
v a l i d i t y  o f  a s t a t u t e  i s  c h a r a c t e r i z e d  by a 
p a r t y ' s  a l l e g a t i o n  t h a t  a p p l i c a t i o n  o f  t h e  s t a t u t e  
i n  t h e  s p e c i f i c  c o n t e x t  o f  t h e  p a r t y ' s  a c t i o n s  
o r  i n t e n d e d  a c t i o n s  i s  u n c o n s t i t u t i o n a l .  Ho ld ing  
a s t a t u t e  u n c o n s t i t u t i o n a l  a s - a p p l i e d  p r o h i b i t s  
f u t u r e  a p p l i c a t i o n  o f  t h e  s t a t u t e  i n  a  s i m i l a r  
c o n t e x t ,  b u t  t h e  s t a t u t e  i s  n o t  t o t a l l y  
i n v a l i d a t e d .  I n  c o n t r a s t ,  a s u c c e s s f u l  f a c i a l  
c h a l l e n g e  i s  one  where  no  s e t  o f  c i r c u m s t a n c e s  
e x i s t  i n  which t h e  s t a t u t e ,  a s  c u r r e n t l y  w r i t t e n ,  
c a n  be  c o n s t i t u t i o n a l l y  a p p l i e d .  The remedy f o r  
h o l d i n g  a  s t a t u t e  f a c i a l l y  u n c o n s t i t u t i o n a l  i s  
t o  r e n d e r  t h e  s t a t u t e  t o t a l l y  i n o p e r a t i v e .  

C i t y  o f  Redmond v.  Moore, 151 Wn.2d 664,  668-69, 91 P.3d 

875 ( 2 0 0 4 )  ( c i t a t i o n s  o m i t t e d ) .  

I n  Moore, t h i s  c o u r t  d e t e r m i n e d  t h a t  t h e  d e f e n d a n t s  

were c h a l l e n g i n g  t h e  f a c i a l  v a l i d i t y  o f  RCW 46.20.289 a n d  

. 3 2 4 ( 1 )  by a l l e g i n g  t h a t  b o t h  s t a t u t e s  f a i l e d  t o  " a f f o r d  

any d r i v e r  f a c i n g  a  s u s p e n s i o n  o f  h i s  or  h e r  l i c e n s e "  a 



h e a r i n g  a s  r e q u i r e d  under  t h e  due  p r o c e s s  c l a u s e  o f  t h e  

F o u r t e e n t h  Amendment. Moore, 151 Wn.2d a t  669 ( emphas i s  

i n  o r i g i n a l ) .  The c o u r t  a g r e e d  w i t h  d e f e n d a n t s  c h a l l e n g e  

and  h e l d  t h e  s t a t u t e s  i n  q u e s t i o n  t o t a l l y  i n o p e r a t i v e .  

I d .  a t  670-77. 

P e t i t i o n e r  i s  l i k e w i s e  c h a l l e n g i n g  t h e  f a c i a l  v a l i d i t y  

o f  RCW 9.94A.535(2)  by a l l e g i n g  t h a t  t h e  s t a t u t e  does  n o t  

p r o v i d e  a n y  d e f e n d a n t  f a c i n g  a n  e x c e p t i o n a l  s e n t e n c e  " t h e  

r i g h t  i n s i s t  t h a t  t h e  p r o s e c u t o r  p rove  j u r y  a l l  

f a c t s  l e g a l l y  e s s e n t i a l  t o  t h e  pun i shmen t . "  R l a k e l y ,  159 

L.Ed.2d a t  420 ( emphas i s  i n  o r i g i n a l ) .  On t h e  o t h e r  hand ,  

t h e  S t a t e  a s s e r t s  t h a t  t h e  s t a t u t e  i s  n o t  f a c i a l l y  

u n c o n s t i t u t i o n a l  b e c a u s e  i t  "can be  r e a d  a s  s i l e n t  on t h e  

i s s u e  o f  whe the r  a j u r y  d e t e r m i n a t i o n  i s  r e q u i r e d  f o r  

c e r t a i n  a g g r a v a t i n g  c i r c u m s t a n c e s . "  Response  a t  24. The 

p l a i n  l a n g u a g e  o f  t h e  s t a t u t e  d o e s  n o t  s u p p o r t  t h e  S t a t e ' s  

a rgument .  

RCW 9.94A.535 p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

The c o u r t  may impose a s e n t e n c e  o u t s i d e  
t h e  s t a n d a r d  s e n t e n c e  r a n g e  f o r  t h e  o f f e n s e  i f  
i t  f i n d s ,  c o n s i d e r i n g  t h e  p u r p o s e  o f  t h i s  c h a p t e r ,  
t h a t  t h e r e  a r e  s u b s t a n t i a l  a n d  c o m p e l l i n g  r e a s o n s  
j u s t i f y i n g  a n  e x c e p t i o n a l  s e n t e n c e .  Whenever 
a s e n t e n c e  o u t s i d e  t h e  s t a n d a r d  s e n t e n c e  r a n g e  
i s  imposed,  t h e  c o u r t  s h a l l  se t  f o r t h  t h e  r e a s o n s  
f o r  i t s  d e c i s i o n  i n  w r i t t e n  f i n d i n g s  o f  f a c t  
and  c o n c l u s i o n s  o f  law . . . . 

The s t a t u t e  g o e s  o n  t o  l i s t  a g g r a v a t i n g  c i r c u m s t a n c e s  " t h e  

c o u r t  may c o n s i d e r "  i n  d e t e r m i n i n g  w h e t h e r  t o  impose a 

s e n t e n c e  above  t h e  s t a n d a r d  r a n g e .  RCW 9.94A.535 and  

. 5 3 5 ( 2 ) .  Ano the r  p r o v i s i o n  d i r e c t s  t h e  s e n t e n c i n g  c o u r t  



t o  r e s o l v e  f a c t u a l  d i s p u t e s  r e l e v a n t  t o  a p a r t i c u l a r  

s e n t e n c e  a n d  s t a t e s  t h a t  s u c h  f a c t s  " s h a l l  b e  deemed p r o v e d  

by  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e . "  RCW 9 .94A.530 (2 ) .  

An unambiguous s t a t u t e  i s  n o t  s u b j e c t  t o  j u d i c i a l  

c o n s t r u c t i o n  and  i t s  meaning must  b e  d e r i v e d  f rom t h e  

l a n g u a g e  o f  t h e  s t a t u t e  a l o n e .  S t a t e  v .  C h e s t e r ,  133  Wn. 2d 

1 5 ,  21 ,  940 P.2d 1374 ( 1 9 9 7 ) .  C r i m i n a l  s t a t u t e s  a r e  g i v e n  

" l i t e r a l  a n d  s t r i c t  i n t e r p r e t a t i o n .  " S t a t e  v .  De lgado ,  

148  Wn.2d 723 ,  727,  63 P.3d 792 ( 2 0 0 3 ) .  Thus ,  " [ t l h e  c o u r t  

may n o t  a d d  l a n g u a g e  t o  a  c l e a r  s t a t u t e ,  e v e n  i f  i t  b e l i e v e s  

t h e  L e g i s l a t u r e  i n t e n d e d  s o m e t h i n g  e l se  b u t  f a i l e d  t o  

e x p r e s s  i t  a d e q u a t e l y . "  C h e s t e r ,  1 3 3  Wn.2d a t  21 ;  --see a l s o  

De lgado ,  148  Wn.2d a t  727. 

RCW 9 .94A.535(2)  unambiguous ly  s t a t es  t h a t  t h e  

s e n t e n c i n g  " c o u r t "  may impose a n  e x c e p t i o n a l  s e n t e n c e  " i f  

i t  f i n d s "  s u b s t a n t i a l  a n d  c o m p e l l i n g  r e a s o n s  f o r  d o i n g  

s o .  The s t a t u t e  p r o v i d e s  a n o n - e x c l u s i v e  l i s t  o f  a g g r a v a t i n g  

f a c t o r s  " t h e  c o u r t  may c o n s i d e r "  i n  making  t h i s  

d e t e r m i n a t i o n .  I f  i t  d e c i d e s  t o  impose  a s e n t e n c e  above  

t h e  s t a n d a r d  r a n g e ,  t h e  s t a t u t e  d i r e c t s  t h e  c o u r t  t o  "set 

f o r t h  t h e  r e a s o n s  f o r  i t s  d e c i s i o n "  i n  w r i t t e n  f i n d i n g s  

a n d  c o n l u s i o n s .  -See  RCW 9.94A.535 a n d  . 5 3 5 ( 2 ) .  

The s t a t u t e  c l e a r l y  a n d  u n e q u i v o c a l l y  p l a c e s  t h e  d u t y  

o f  f i n d i n g  f a c t s  i n  s u p p o r t  o f  a n  e x c e p t i o n a l  s e n t e n c e  

upon t h e  c o u r t ,  n o t  a j u r y .  S e e  B l a c k ' s  Law D i c t i o n a r y  

a t  378 ( 8 t h  e d .  2004)  ( d e f i n i n g  " c o u r t "  as a "gove rnmen ta l  

body c o n s i s t i n g  o f  o n e  o r  more j u d g e s  who s i t  t o  a d j u d i c a t e  



d i s p u t e s  a n d  a d m i n i s t e r  j u s t i c e " )  ; S t a t e  v .  X a v i a r ,  11 7  

Wn. App. 1 9 6 ,  205,  69 P.3d 901 ( 2 0 0 3 )  ( n o t i n g  t h a t  t r i a l  

c o u r t  f i n d s  f a c t s  t o  s u p p o r t  e x c e p t i o n a l  s e n t e n c e ) ;  S t a t e  

v .  T h o r n e ,  129 Wn.2d 736,  782 ,  921 P.2d 514 ( 1 9 9 6 )  ( n o t i n g  

t h a t  " c o u r t ,  n o t  a j u r y ,  I '  makes s e n t e n c i n g  d e t e r m i n a t i o n s  

u n d e r  SRA). RCW 9 .94A.535 (2 )  i s  t h e r e f o r e  f a c i a l l y  

u n c o n s t i t u t i o n a l  b e c a u s e  i t  d o e s  n o t  a f f o r d  a n y  d e f e n d a n t  

t h e  r i g h t s  g u a r a n t e e d  him o r  h e r  u n d e r  t h e  f e d e r a l  

c o n s t i t u t i o n  a s  i n t e r p r e t e d  i n  B l a k e l y .  C f .  S t a t e  v .  G o u l d ,-

23  P. 3d 801 ,  81 1-1 4 (Kan.  2001 ) ( d e c l a r i n g  s t a t u t e  n e a r l y  

i d e n t i c a l  t o  RCW 9 .94A.535 (2 )  " u n c o n s t i t u t i o n a l  o n  i t s  

f a c e "  u n d e r  A p p r e n d i ) .  

The S t a t e  a s k s  t h i s  c o u r t  t o  i g n o r e  t h e  p l a i n  l a n g u a g e  

o f  RCW 9 .94A.535(2)  a n d  r e a d  i n t o  t h e  s t a t u t e  a  j u r y  t r i a l  

g u a r a n t e e  t h a t  s i m p l y  d o e s  n o t  e x i s t .  However, t h e  c o u r t  

c a n n o t  rewri te  a s t a t u t e  i n  o r d e r  t o  r e n d e r  i t  

c o n s t i t u t i o n a l .  S e e  C h e s t e r ,  1 3 3  Wn.2d a t  2 1 ;  De lgado ,  

1 4 8  Wn.2d a t  727.  F o r  e x a m p l e ,  i n  S t a t e  v .  M a r t i n ,  94 Wn.2d 

1 ,  614 P .2d  164 ( 1 9 8 0 )  a n d  S t a t e  v .  F r amp ton ,  95 Wn.2d 

469,  627 P.2d 922 ( 1 9 8 1 ) ,  t h i s  c o u r t  d e c l i n e d  t o  r e a d  i n t o  

t h e  f o r m e r  d e a t h  p e n a l t y  s t a t u t e  a p r o c e d u r e  f o r  i m p a n e l i n g  

a j u r y  a f t e r  a  g u i l t y  p l e a  w h e r e  t h a t  p r o c e d u r e  had  n o t  

b e e n  e n a c t e d  by t h e  L e g i s l a t u r e .  The c o u r t  h e l d  t h a t ,  

however  a t t r a c t i v e  t h e  s o l u t i o n  o f  r e w r i t i n g  t h e  d e a t h  

p e n a l t y  s t a t u t e  m i g h t  b e ,  " w e  d o  n o t  h a v e  t h e  power t o  

r e a d  i n t o  a s t a t u t e  t h a t  w h i c h  w e  may b e l i e v e  t h e  

l e g i s l a t u r e  h a s  o m i t t e d . "  M a r t i n ,  94 Wn.2d a t  8 .  



I n  M a r t i n ,  t h e  c o u r t  h e l d  t h a t  a p e r s o n  who e n t e r e d  

a p l e a  o f  g u i l t y  a t  a r r a i g n m e n t  c o u l d  n o t  be  s u b j e c t e d  

t o  t h e  d e a t h  p e n a l t y  o r  a s e n t e n c e  o f  l i f e  w i t h o u t  t h e  

p o s s i b i l i t y  o f  p a r o l e  b e c a u s e  t h e  fo rmer  d e a t h  p e n a l t y  

s t a t u t e  r e q u i r e d  t h a t  t h e  same j u r y  which f o u n d  t h e  

d e f e n d a n t  g u i l t y  o f  f i r s t  d e g r e e  murder  had t o  be  r e c o n v e n e d  

t o  c o n s i d e r  punishment .  S i n c e  t h e r e  was no mechanism f o r  

i m p a n e l i n g  a j u r y  a f t e r  a g u i l t y  p l e a ,  t h e  more s e v e r e  

s e n t e n c e s  o f  d e a t h  o r  l i f e  w i t h o u t  p a r o l e  c o u l d  n o t  be 

imposed a f t e r  a g u i l t y  p l e a .  94 Wn.2d a t  7-9. 

I n  Frampton ,  t h e  c o u r t  h e l d  t h a t  t h e  e n t i r e  d e a t h  

p e n a l t y  scheme was u n c o n s t i t u t i o n a l  b e c a u s e  i t  i m p e r m i s s i b l y  

c h i l l e d  o r  p u n i s h e d  t h e  r i g h t  t o  t r i a l  b e c a u s e  a  p e r s o n  

who p l e d  g u i l t y  a t  a r r a i g n m e n t  was n o t  s u b j e c t e d  t o  a  

p o s s i b l e  s e n t e n c e  o f  d e a t h  o r  l i f e  w i t h o u t  p a r o l e .  A s  i n  

M a r t i n ,  t h e  c o u r t  r e f u s e d  t o  r e a d  i n t o  t h e  s t a t u t e  a  means 

o f  i m p a n e l i n g  a  j u r y  a f t e r  a g u i l t y  p l e a  i n  o r d e r  t o  r e n d e r  

t h e  s t a t u t e  c o n s t i t u t i o n a l .  95 Wn.2d a t  474-80. 

The Kansas  Supreme C o u r t  h a s  r e a c h e d  a s i m i l a r  

c o n c l u s i o n .  I n  Gould ,  23 P.3d a t  809-14,  t h e  c o u r t  d e c l a r e d  

a s t a t u t e  n e a r l y  i d e n t i c a l  t o  RCW 9 .94A.535(2)  f a c i a l l y  

u n c o n s t i t u t i o n a l  u n d e r  Apprendi  b e c a u s e  i t  d i d  n o t  a f f o r d  

d e f e n d a n t s  t h e  r i g h t  t o  a  j u r y  d e t e r m i n a t i o n  o f  f a c t s  

s u p p o r t i n g  e x c e p t i o n a l  s e n t e n c e s .  S u b s e q u e n t l y  t h e  c o u r t  

h e l d ,  i n  S t a t e  v .  Cody, 35 P.3d 800 (Kan. 2 0 0 1 ) ,  t h a t  a 

d e f e n d a n t  who a d m i t t e d  t o  t h e  e x i s t e n c e  o f  s e n t e n c i n g  

f a c t o r s  a s  p a r t  o f  a p l e a  a g r e e m e n t  c o u l d  n o t  r e c e i v e  a n  



- -- 

e x c e p t i o n a l  s e n t e n c e  b e c a u s e  t h e  Kansa s  L e g i s l a t u r e  had 

n o t  g r a n t e d  a u t h o r i t y  t o  d e p a r t  f rom t h e  p r e s u m p t i v e  r a n g e  

by a n y  means  o t h e r  t h a n  t h e  p r o v i s i o n  which  had  been  

d e c l a r e d  u n c o n s t i t u t i o n a l  on  i t s  f a c e  i n  Gould.  See  a l s o  

S t a t e  v .  K n e i l ,  35 P.3d 797 (Kan.  2001 ) .  

Then ,  i n  S t a t e  v .  Kessler, 73 P. 3d 761 ,  771 -72 (Kan.  

2 0 0 3 ) ,  t h e  c o u r t  h e l d  t h a t  a t r i a l  c o u r t  d i d  n o t  have  

a u t h o r i t y  t o  d e v e l o p  a  p r o c e d u r e  f o r  i m p o s i n g  a n  e x c e p t i o n a l  

s e n t e n c e  b y  r e c o n v e n i n g  t h e  j u r y  which  c o n v i c t e d  t h e  

d e f e n d a n t  a n d  s u b m i t t i n g  t h e  a g g r a v a t i n g  f a c t o r s  t o  t h a t  

j u r y  f o r  d e t e r m i n a t i o n .  The c o u r t  r e a s o n e d :  

The S t a t e  a r g u e s  t h a t  Gould  d i d  n o t  r e n d e r  
t h e  s t a t u t e  v e s t i n g  t h e  t r i a l  c o u r t  w i t h  t h e  
a u t h o r i t y  t o  impose upward d u r a t i o n a l  d e p a r t u r e s  
u n c o n s t i t u t i o n a l ,  b u t  r a t h e r  o n l y  t h e  scheme 
emp loyed  by c o u r t s  i n  d o i n g  s o .  The S t a t e  p o i n t s  
o u t  t h a t  t h e  p r o c e d u r e  employed  b y  t h e  t r i a l  
c o u r t  w a s  i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  
a r t i c u l a t e d  i n  Apprend i  a n d  c o n s i s t e n t  w i t h  t h e  
K a n s a s  L e g i s l a t u r e ' s  r e s p o n s e  t o  Gould.  

I n  a c c o r d a n c e  w i t h  t h i s  c o u r t ' s  d e c i s i o n  
i n  G o u l d ,  Cody, a n d  K n e i l ,  w e  d e n y  t h e  S t a t e ' s  
i n v i t a t i o n  t o  work a r o u n d  a f l a w e d  s e n t e n c i n g  
scheme.  A d i s t r i c t  c o u r t ' s  a u t h o r i t y  t o  impose  
s e n t e n c e  i s  c o n t r o l l e d  by s t a t u t e .  T h u s ,  where  
t h e  s t a t u t o r y  p r o c e d u r e  f o r  i m p o s i n g  upward 
d u r a t i o n a l  d e p a r t u r e  s e n t e n c e s  h a s  b e e n  f o u n d  
u n c o n s t i t u t i o n a l ,  t h e  d i s t r i c t  c o u r t  h a s  no  
a u t h o r i t y  t o  impose s u c h  a s e n t e n c e .  

Kessler, 73 P.3d a t  772. 

C i t i n g  S t a t e  v .  S m i t h ,  150  Wn.2d 1 3 5 ,  75 P.3d 934 

( 2 0 0 3 )  a n d  S t a t e  v .  F u r t h ,  5  Wn.2d 1 ,  1 0 4  P.2d 925 ( 1 9 4 0 ) ,  

t h e  S t a t e  a r g u e s :  " w a s h i n g t o n  case l a w  r e c o g n i z e s  t h a t  

when a  d e f e n d a n t  h a s  a c o n s t i t u t i o n a l  r i g h t  t o  a  j u r y ,  

a j u r y  s h o u l d  be  i m p a n e l e d  r e g a r d l e s s  o f  w h e t h e r  t h e  r i g h t  



t o  j u r y  h a s  been  i n c o r p o r a t e d  i n t o  a  s t a t u t e . "  Response 

a t  21 .  I n  S m i t h ,  t h e  d e f e n d a n t  a r g u e d  t h a t  C o n s t .  A r t .  

I ,  5 22 ,  a s  i n t e r p r e t e d  i n  F u r t h ,  g u a r a n t e e s  t h e  r i g h t  

t o  a j u r y  t r i a l  on  t h e  i s s u e  o f  r e c i d i v i s t ,  " t h r e e  s t r i k e s "  

s e n t e n c i n g  i n d e p e n d e n t  o f  a n y  s t a t u t o r y  a u t h o r i t y .  The 

S m i t h  c o u r t  h e l d , , h o w e v e r ,  t h a t  F u r t h  was b a s e d  on  s t a t u t o r y  

i n t e r p r e t a t i o n ,  n o t  a c o n s t i t u t i o n a l  g u a r a n t e e ,  a n d  t h a t  

a n y  l a n g u a g e  t o  t h e  c o n t r a r y  i n  t h a t  d e c i s i o n  was d i c t a .  

S e e  S m i t h ,  150 Wn.2d a t  144-46.  Thus ,  t h e  d e c i s i o n s  c i t e d  

by  t h e  S t a t e  a r e  n o t  p e r s u a s i v e  a n d  d o  n o t  c h a n g e  t h e  r u l e  

t h a t  t h i s  c o u r t  d o e s  n o t  "have  t h e  power t o  r e a d  i n t o  a  

s t a t u t e  t h a t  which . . . t h e  l e g i s l a t u r e  h a s  o m i t t e d . "  

M a r t i n ,  94 Wn. 2d a t  8 .  

The S t a t e ' s  r e l i a n c e  on  U n i t e d  S t a t e s  v .  Buck land ,  

289 F.3d 558 ( 9 t h  C i r .  2002 )  ( e n  b a n c )  a n d  U n i t e d  S t a t e s  

v .  Amel ine ,  376 F.3d 967 ( 9 t h  C i r .  2004 )  i s  a l s o  

u n p e r s u a s i v e .  I n  Buck land ,  t h e  d e f e n d a n t  a r g u e d  t h a t  t h e  

f e d e r a l  d r u g  s t a t u t e  i s  f a c i a l l y  u n c o n s t i t u t i o n a l  b e c a u s e  

it d o e s  n o t  r e q u i r e  a j u r y  t o  f i n d  t h e  q u a n t i t y  o f  d r u g s  

p o s s e s s e d  which  i s  u s e d  t o  impose  t h e  s e n t e n c e .  289 F.3d 

a t  563-64. A l though  t h e  N i n t h  C i r c u i t  f o u n d  t h e  s t a t u t e  

f a c i a l l y  c o n s t i t u t i o n a l ,  i t  d i d  so o n l y  b e c a u s e  t h e  s t a t u t e  

d o e s  n o t  " s p e c i f y  who s h a l l  d e t e r m i n e  d r u g  q u a n t i t y  o r  

i d e n t i f y  t h e  a p p r o p r i a t e  b u r d e n  o f  p r o o f  f o r  t h e s e  

d e t e r m i n a t i o n s . "  289 F.3d a t  565 .  

I n  c o n t r a s t ,  RCW 9 .94A.535 (2 )  unambiguous ly  s t a t e s  

t h a t  t h e  s e n t e n c i n g  c o u r t  mus t  f i n d  a g g r a v a t i n g  f a c t o r s  



a n d  i s  t h e r e f o r e  f a c i a l l y  u n c o n s t i t u t i o n a l .  C f .  Ruckland ,-

289 F.3d a t  565 ( n o t i n g  t h a t  s t a t u t e  a t  i s s u e  i n  Apprendi  

was f a c i a l l y  u n c o n s t i t u t i o n a l  b e c a u s e  i t  " e x p l i c i t l y  

p r o v i d e d  f o r  a  h a t e  crime s e n t e n c i n g  enhancement  t o  be 

imposed  b a s e d  upon a f i n d i n g  o f  t h e  t r i a l  c o u r t  by a 

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e . " ) .  

I n  Amel ine ,  t h e  i s s u e  r a i s e d  by t h e  gove rnmen t  was 

w h e t h e r  t h e  F e d e r a l  S e n t e n c i n g  G u i d e l i n e s  a s  a whole  a r e  

i n v a l i d  u n d e r  B l a k e l y .  376 F.3d a t  980. The Ameline  c o u r t  

r e j e c t e d  t h i s  a p p r o a c h ,  h o l d i n g  t h a t  t h e  G u i d e l i n e  

p r o v i s i o n s  t h a t  d o  n o t  v i o l a t e  B l a k e l y  a r e  s e v e r a b l e  f rom 

t h o s e  t h a t  do.  376 F.3d a t  981-83. P e t i t i o n e r  d o e s  n o t  

q u a r r e l  w i t h  t h i s  h o l d i n g  a n d  e v e n  a g r e e s  t h a t  i t  s h o u l d  

b e  a p p l i e d  t o  t h e  SRA. I n  d o i n g  s o ,  t h i s  c o u r t  s h o u l d  h o l d  

o n l y  RCW 9 .94A.535(2)  f a c i a l l y  u n c o n s t i t u t i o n a l  a n d  l e a v e  

t h e  r e m a i n d e r  o f  t h e  SRA i n t a c t .  To h o l d  o t h e r w i s e  would 

" e s t a b l i s h  by  j u d i c i a l  f i a t  a n  i n d e t e r m i n a t e  s e n t e n c i n g  

scheme" c o n t r a r y  t o  t h e  l e g i s l a t i v e  i n t e n t  u n d e r l y i n g  t h e  

SRA. 376 F.3d a t  982. 

A s  t h e  S t a t e  n o t e s ,  t h e  Ameline  c o u r t  d i d  p e r m i t  t h e  

government  t o  i m p a n e l  a j u r y  a n d  t r y  t h e  d r u g  q u a n t i t y  

i s s u e  o n  remand. 376 F.3d a t  983-84. T h i s  h o l d i n g  i s  n o t  

s u r p r i s i n g  i n  l i g h t  o f  t h e  c o u r t ' s  p r e v i o u s  c o n c l u s i o n  

i n  Ruckland  t h a t  t h e  G u i d e l i n e s  d o  n o t  s p e c i f y  who mus t  

d e t e r m i n e  s e n t e n c i n g  f a c t o r s .  RCW 9 . 9 4 A . 5 3 5 ( 2 ) ,  o n  t h e  

o t h e r  hand ,  p l a c e s  t h e  d u t y  o f  f i n d i n g  s u c h  f a c t s  o n  t h e  

t r i a l  c o u r t .  Ameline t h e r e f o r e  d o e s  n o t  a l t e r  t h e  r u l e  



a n n o u n c e d  i n  M a r t i n  and Frampton t h a t  t h i s  c o u r t  w i l l  n o t  

r e a d  i n t o  a s t a t u t e  a  j u r y  t r i a l  g u a r a n t e e  t h a t  t h e  

L e g i s l a t u r e  h a s  n o t  p r o v i d e d .  

Based  upon t h e  f o r e g o i n g ,  t h i s  c o u r t  s h o u l d  h o l d  t h a t  

t h e  B l a k e l y  d e c i s i o n  r e n d e r s  RCW 9 .94A.535(2)  uncons-

t i t u t i o n a l  on  i t s  f a c e  because  t h e  s t a t u t e  e x p l i c i t l y  p l a c e s  

t h e  d u t y  o f  f i n d i n g  a g g r a v a t i n g  c i r c u m s t a n c e s  upon t h e  

s e n t e n c i n g  c o u r t ,  n o t  a  j u r y .  The s t a t u t e  must  t h e r e f o r e  

be d e c l a r e d  " t o t a l l y  i n o p e r a t i v e .  " Moore, 151 Wn. 2d a t  

B. 	 P E T I T I O N E R ' S  EXCEPTIONAL SENTENCE I S  NOT SUSCEPTIBLE 
TO HARMLESS ERROR REVIEW. 

C i t i n g  Neder v. U n i t e d  S t a t e s ,  527 U.S. 1 ,  119 S .C t .  

1827 ,  144 L.Ed.2d 35 ( 1 9 9 9 )  and  S t a t e  v. Brown, 147 Wn.2d 

330,  58 P.3d 889 ( 2 0 0 2 ) ,  t h e  S t a t e  a r g u e s  t h a t  p e t i t i o n e r ' s  

e x c e p t i o n a l  s e n t e n c e  i s  s u b j e c t  t o  h a r m l e s s  e r r o r  r e v i e w  

and  may be  a f f i r m e d  d e s p i t e  t h e  a d m i t t e d  B l a k e l y  v i o l a t i o n .  

Response  a t  6-13. For  t h e  r e a s o n s  be low,  t h e  c o u r t  s h o u l d  

r e j e c t  t h e  S t a t e ' s  i n v i t a t i o n  t o  r e v i e w  p e t i t i o n e r ' s  

s e n t e n c e  f o r  h a r m l e s s  e r r o r  a n d  i n s t e a d  h o l d  t h a t  a u t o m a t i c  

r e v e r s a l  i s  r e q u i r e d .  

1 .  	 Sentences Imposed U n d e r  a S t a t u t e  t h a t  i s  U n c o n s -
t i t u t i o n a l  on i t s  Face are not  Suscept ib le  t o  
H a r m l e s s  E r r o r  R e v i e w .  

I n  S t a t e  v .  Gould,  a f t e r  d e c l a r i n g  i t s  e x c e p t i o n a l  

s e n t e n c i n g  s t a t u t e  u n c o n s t i t u t i o n a l  o n  i t s  f a c e ,  t h e  Kansas  

Supreme C o u r t  r e j e c t e d  t h e  S t a t e ' s  i n v i t a t i o n  t o  r e v i e w  

s e n t e n c e s  imposed u n d e r  t h a t  p r o v i s i o n  f o r  h a r m l e s s  error:  



The S t a t e ,  i n  e s s e n c e ,  u r g e s  t h i s  c o u r t  
t o  a p p l y  p r i n c i p l e s  o f  h a r m l e s s  e r r o r .  T h i s  we 
c a n n o t  do .  The Kansas scheme f o r  impos ing  upward 
d e p a r t u r e  s e n t e n c e s  . . . i s  u n c o n s t i t u t i o n a l  
o n  i t s  f a c e .  Gould r e c e i v e d  a s e n t e n c e  beyond 
t h e  s t a t u t o r y  maximum b a s e d  upon a c o u r t  f i n d i n g  
o f  c e r t a i n  a g g r a v a t i n g  f a c t o r s  found  by a  
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  Apprend i ,  on  t h e  
o t h e r  hand ,  r e q u i r e s  "any f a c t  t h a t  i n c r e a s e s  
t h e  p e n a l t y  f o r  a  c r i m e  beyond t h e  p r e s c r i b e d  
s t a t u t o r y  maximum must  be s u b m i t t e d  t o  a j u r y ,  
a n d  p roved  beyond a  r e a s o n a b l e  d o u b t . "  530 U.S. 
a t  490. Any o t h e r  p r o c e d u r e  " i s  a n  u n a c c e p t a b l e  
d e p a r t u r e  from t h e  j u r y  t r a d i t i o n  t h a t  i s  a n  
i n d i s p e n s a b l e  p a r t  o f  o u r  c r i m i n a l  j u s t i c e  
s y s t e m . "  530 U.S. a t  497. G o u l d ' s  s e n t e n c e  was 
imposed  p u r s u a n t  t o  a n  u n c o n s t i t u t i o n a l  s e n t e n c i n g  
scheme and  c a n n o t  s t a n d .  

Gould ,  23 P.3d a t  814. 

The same r e s u l t  must  o b t a i n  h e r e ,  s i n c e  p e t i t i o n e r  

was a l s o  s e n t e n c e d  unde r  a f a c i a l l y  u n c o n s t i t u t i o n a l  

s t a t u t e .  The S t a t e  r e c o g n i z e s  t h i s  f a c t ,  b u t  n o n e t h e l e s s  

a r g u e s  t h a t  h a r m l e s s  e r r o r  r e v i e w  i s  a p p r o p r i a t e  b e c a u s e  

RCW 9 .94A.535(2)  i s  n o t  u n c o n s t i t u t i o n a l  o n  i t s  f a c e .  

Response  a t  9. But p e t i t i o n e r  h a s  p r o v e n  t h a t  t h e  s t a t u t e  

i s  f a c i a l l y  u n c o n s t i t u t i o n a l .  -S e e  S e c t i o n  I(A), s u p r a .  

Ha rmles s  e r r o r  r e v i e w  s i m p l y  i s  n o t  p e r m i s s i b l e .  Gould,  

2. 	 This Court's Decision in State v. Thomas Pre- 

cludes Harmless Error Review. 


I n  S t a t e  v.  Thomas, 150 Wn.2d 821 ,  83 P.3d 970 ( 2 0 0 4 ) ,  

t h i s  c o u r t  r e c e n t l y  h e l d  t h a t  t h e  d e n i a l  o f  t h e  r i g h t  t o  

t r i a l  by j u r y  r e c o g n i z e d  i n  Apprend i  c a n  n e v e r  be  s u b j e c t  

t o  h a r m l e s s  e r r o r  r e v i e w .  Thus ,  t h e  c o u r t  v a c a t e d  b o t h  

Thomas' d e a t h  s e n t e n c e  and  t h e  a g g r a v a t i n g  f a c t o r s  upon 

which i t  was p r e d i c a t e d :  



To do  h a r m l e s s  e r r o r  a n a l y s i s  t o  upho ld  Thomas' 
d e a t h  s e n t e n c e  and  c o n v i c t i o n  f o r  a g g r a v a t e d  
f i r s t  d e g r e e  murder  would be t o  f i n d  f a c t s  ( a s i d e  
from p r i o r  c o n v i c t i o n s )  t h a t  i n c r e a s e  t h e  p e n a l t y  
f o r  t h e  crime c h a r g e d  beyond t h e  s t a t u t o r y  
maximum, h e r e ,  l i f e  w i t h  t h e  p o s s i b i l i t y  o f  
p a r o l e .  Under Apprendi  and R ing ,  t h e  j u r y  must  
d e c i d e  whether  a g g r a v a t i n g  f a c t o r s  have  b e e n  
p roved  beyond a  r e a s o n a b l e  d o u b t  f o r  Thomas t o  
be  s e n t e n c e d  t o  l i f e  i n  p r i s o n  w i t h o u t  t h e  
p o s s i b i l i t y  o f  p a r o l e  o r  d e a t h  b e c a u s e  b o t h  o f  
t h e s e  s e n t e n c e s  a r e  more s e v e r e  t h a n  l i f e  w i t h  
t h e  p o s s i b i l i t y  o f  p a r o l e .  

Thomas, 150 Wn.2d a t  849. 

T h i s  c o u r t  d i s t i n g u i s h e d  be tween  e r r o r s  a f f e c t i n g  

~ h o m a s '  c o n v i c t i o n s  f o r  f i r s t  d e g r e e  murder  a n d  b u r g l a r y ,  

and  e r r o r s  a f f e c t i n g  t h e  d e t e r m i n a t i o n  t h a t  h e  was g u i l t y  

o f  a g g r a v a t e d  murder a n d  t h u s  e l i g i b l e  t o  r e c e i v e  a s e n t e n c e  

a b o v e  t h e  s t a t u t o r y  maximum. The f o r m e r  were s u b j e c t  t o  

h a r m l e s s  e r r o r  r e v i e w ,  w h i l e  t h e  l a t e r  were n o t :  

We h o l d  t h a t  " t o  c o n v i c t ' '  i n s t r u c t i o n s  may be  
s u b j e c t e d  t o  h a r m l e s s  e r r o r  a n a l y s i s  t o  a f f i r m  
c o n v i c t i o n s  w i t h o u t  a g g r a v a t i n g  c i r c u m s t a n c e s .  
Thus ,  f o r  p u r p o s e s  o f  Thomas' u n d e r l y i n g  
c o n v i c t i o n s  f o r  f i r s t  d e g r e e  murder  a n d  
r e s i d e n t i a l  b u r g l a r y ,  w e  f i n d  t h a t  t h e  e r r o r s  
i n  t h e  " t o  c o n v i c t "  and  a c c o m p l i c e  l i a b i l i t y  
i n s t r u c t i o n s  a r e  h a r m l e s s  beyond a r e a s o n a b l e  
d o u b t .  F o r  p u r p o s e s  o f  a f f i r m i n g  Thomas' 
c o n v i c t i o n  f o r  a g g r a v a t e d  f i r s t  d e g r e e  murder  
and  h i s  d e a t h  s e n t e n c e ,  w e  d o  n o t  p e r f o r m  a 
h a r m l e s s  e r r o r  a n a l y s i s  s i n c e  t o  d o  s o  would 
v i o l a t e  t h e  Supreme C o u r t ' s  h o l d i n g s  i n  Apprendi  
and  R ing .  

Thomas, 150 Wn.2d a t  849-50. 

P e t i t i o n e r  was l i k e w i s e  s e n t e n c e d  beyond t h e  s t a t u t o r y  

maximum when h e  r e c e i v e d  a n  e x c e p t i o n a l  s e n t e n c e  above  

t h e  top-end  o f  t h e  s t a n d a r d  r a n g e .  See  B l a k e l y ,  159 L.Ed.2d 

a t  413. A s  i n  Thomas, p e r f o r m i n g  h a r m l e s s  error  r e v i e w  

"would b e  t o  f i n d  f a c t s  . . . t h a t  i n c r e a s e  t h e  p e n a l t y  



f o r  t h e  crime cha rged  beyond t h e  s t a t u t o r y  maximum" i n  

v i o l a t i o n  o f  Apprendi and B l a k e l y .  1 5 0  Wn.2d a t  849. Thus ,  

p e t i t i o n e r ' s  s e n t e n c e  must be r e v e r s e d .  

3. 	 The Supreme Court's Decision in Sullivan v. 

Louisiana Precludes Harmless Error Review. 


It i s  w e l l  s e t t l e d  law t h a t  e v e n  when a j u r y  makes 

t h e  d e t e r m i n a t i o n  o f  f a c t s ,  b u t  i s  g i v e n  a d e f i c i e n t  

i n s t r u c t i o n  on t h e  S t a t e ' s  burden o f  p r o v i n g  s u c h  f a c t s  

beyond a r e a s o n a b l e  d o u b t ,  t h e  e r r o r  c a n  n e v e r  be s u b j e c t  

t o  h a r m l e s s  e r r o r  rev iew.  S u l l i v a n  v.  L o u i s i a n a ,  508 U.S. 

275, 281-82, 113 S .Ct .  2078, 124 L.Ed.2d 182 ( 1 9 9 3 ) ;  Neder ,  

527 U.S. a t  8. I n  S u l l i v a n ,  a j u r y  found t h e  d e f e n d a n t  

g u i l t y  o f  f i r s t  d e g r e e  murder .  However, t h e  i n s t r u c t i o n  

d e f i n i n g  " r e a s o n a b l e  doub t "  was c o n s t i t u t i o n a l l y  d e f i c i e n t .  

The L o u i s i a n a  Supreme Cour t  h e l d  t h a t  t h e  e r r o r  was s u b j e c t  

t o  h a r m l e s s  e r r o r  r e v i e w ,  found t h e  e r r o r  t o  be  ha rmless  

beyond a r e a s o n a b l e  d o u b t ,  and a f f i r m e d  t h e  c o n v i c t i o n .  

The U.S. Supreme Cour t  g r a n t e d  c e r t i o r a r i  a n d  r e v e r s e d ,  

h o l d i n g  t h a t  t h i s  t y p e  o f  e r r o r  i s  n e v e r  s u b j e c t  t o  h a r m l e s s  

e r r o r  r e v i e w .  508 U.S. a t  276-77, 281-82. 

S u l l i v a n  h o l d s  t h a t  t h e  r i g h t  t o  a  j u r y  d e t e r m i n a t i o n  

o f  t h e  f a c t s  and  t h e  r i g h t  t o  demand p roof  beyond a 

r e a s o n a b l e  a r e  i n t e r r e l a t e d  F i f t h  a n d  S i x t h  Amendment 

r i g h t s : 

I t  i s  s e l f - e v i d e n t ,  w e  t h i n k ,  t h a t  t h e  F i f t h  
Amendment r e q u i r e m e n t  o f  p r o o f  beyond a r e a s o n a b l e  
doub t  a n d  t h e  S i x t h  Amendment r e q u i r e m e n t  o f  
a  j u r y  v e r d i c t  a r e  i n t e r r e l a t e d .  I t  would n o t  
s a t i s f y  t h e  S i x t h  Amendment t o  have  a j u r y  
d e t e r m i n e  t h a t  t h e  d e f e n d a n t  i s  p r o b a b l y  g u i l t y ,  
and t h e n  l e a v e  i t  up t o  t h e  judge  t o  d e t e r m i n e  



. . . whether  he i s  g u i l t y  beyond a r e a s o n a b l e  
d o u b t .  I n  o t h e r  words,  t h e  j u r y  v e r d i c t  r e q u i r e d  
by t h e  S i x t h  Amendment i s  a j u r y  v e r d i c t  o f  g u i l t  
beyond a r e a s o n a b l e  doub t .  

S u l l i v a n ,  508 U . S .  a t  278. 

The d e f e n d a n t  i n  S u l l i v a n  r e c e i v e d  h a l f  o f  t h e s e  

c o n s t i t u t i o n a l  g u a r a n t e e s .  H e  had a j u r y  d e c i d e  t h e  f a c t s ,  

b u t  i t  d i d  n o t  d e c i d e  whether  h i s  g u i l t  was proved beyond 

a r e a s o n a b l e  doubt  because  t h e  i n s t r u c t i o n  d e f i n i n g  t h a t  

s t a n d a r d  was d e f i c i e n t .  The Supreme Cour t  h e l d  t h a t  such  

a v i o l a t i o n  was n o t  s u s c e p t i b l e  t o  h a r m l e s s  e r r o r  r e v i e w  

b e c a u s e  i t  i s  i m p o s s i b l e  t o  a p p l y  t h e  h a r m l e s s  e r r o r  

s t a n d a r d  t o  a c a s e  where t h e  j u r y  was n e v e r  p r o p e r l y  

i n s t r u c t e d  on  t h e  burden  o f  p r o o f :  

C o n s i s t e n t  w i t h  t h e  j u r y - t r i a l  g u a r a n t e e ,  t h e  
q u e s t i o n  [Chapman v . - ~ a i i f o r n i a j  386 U.S. 1 8 ,  
87 S .C t .  824, 1 7  L.Ed.2d 705  ( 1 9 6 7 ) l  i n s t r u c t s  
r e v i e w i n g  c o u r t s  t o  c o n s i d e r  i s  n o t  what e f f e c t  
t h e  c o n s t i t u t i o n a l  e r r o r  m i g h t  g e n e r a l l y  be 
e x p e c t e d  t o  have upon a r e a s o n a b l e  j u r y ,  b u t  
r a t h e r  what e f f e c t  i t  had upon t h e  g u i l t y  v e r d i c t  
i n  t h e  c a s e  a t  hand.  H a r m l e s s - e r r o r  r e v i e w  l o o k s ,  
w e  have  s a i d ,  t o  t h e  b a s i s  o n  which t h e  j u r y  
a c t u a l l y  r e s t e d  i t s  v e r d i c t .  The i n q u i r y ,  i n  
o t h e r  words,  i s  n o t  whe the r  t h e  g u i l t y  v e r d i c t  
would s u r e l y  have been  r e n d e r e d ,  b u t  whe the r  
t h e  g u i l t y  v e r d i c t  a c t u a l l y  r e n d e r e d  i n  t h i s  
t r i a l  was s u r e l y  u n a t t r i b u t a b l e  t o  t h e  e r r o r .  
T h a t  must  be s o ,  b e c a u s e  t o  h y p o t h e s i z e  a g u i l t y  
v e r d i c t  t h a t  was n e v e r  i n  f a c t  rendered- -no  m a t t e r  
how i n e s c a p a b l e  t h e  f i n d i n g s  t o  s u p p o r t  t h a t  
v e r d i c t  might  be-- would v i o l a t e  t h e  j u r y - t r i a l  
g u a r a n t e e .  

Once t h e  p r o p e r  r o l e  o f  a n  a p p e l l a t e  c o u r t  
engaged  i n  t h e  Chapman i n q u i r y  i s  u n d e r s t o o d ,  
t h e  i l l o g i c  o f  h a r m l e s s  e r r o r  a n a l y s i s  i n  t h e  
p r e s e n t  c a s e  becomes e v i d e n t .  S i n c e ,  f o r  t h e  
r e a s o n s  d e s c r i b e d  a b o v e ,  t h e r e  h a s  been  no j u r y  
v e r d i c t  w i t h i n  t h e  meaning o f  t h e  S i x t h  Amendment, 
t h e  e n t i r e  p remise  o f  Chapman r e v i e w  i s  s i m p l y  
a b s e n t .  There  b e i n g  no  j u r y  v e r d i c t  o f  
g u i l t y - b e y o n d - a - r e a s o n a b l e - d o u b t ,  t h e  q u e s t i o n  



--- 

whe the r  t h e  same v e r d i c t  o f  g u i l t y - b e y o n d - a -
r e a s o n a b l e - d o u b t  would have  been  r e n d e r e d  a b s e n t  
t h e  c o n s t i t u t i o n a l  e r r o r  i s  u t t e r l y  m e a n i n g l e s s .  
The re  i s  no o b j e c t  s o  t o  s p e a k ,  upon which 
h a r m l e s s  e r r o r  s c r u t i n y  c a n  o p e r a t e .  The most  
a n  a p p e l l a t e  c o u r t  c a n  c o n c l u d e  i s  t h a t  a j u r y  
would s u r e l y  have found  p e t i t i o n e r  g u i l t y  beyond 
a r e a s o n a b l e  doub t - -no t  t h a t  t h e  j u r y ' s  a c t u a l  
f i n d i n g  o f  g u i l t y  beyond a r e a s o n a b l e  d o u b t  would 
s u r e l y  n o t  have been  d i f f e r e n t  a b s e n t  t h e  
c o n s t i t u t i o n a l  e r r o r .  T h a t  i s  n o t  enough.  The 
S i x t h  Amendment r e q u i r e s  more t h a n  a p p e l l a t e  
s p e c u l a t i o n  a b o u t  a h y p o t h e t i c a l  j u r y ' s  a c t i o n s ,  
o r  e l se  d i r e c t e d  v e r d i c t s  f o r  t h e  S t a t e  would 
be  s u s t a i n a b l e  on a p p e a l ;  i t  r e q u i r e s  a n  a c t u a l  
j u r y  f i n d i n g  o f  g u i l t y .  

S u l l i v a n ,  508 U.S. a t  279-80 ( i n t e r n a l  q u o t a t i o n  marks 

a n d  c i t a t i o n s  o m i t t e d ;  e m p h a s i s  i n  o r i g i n a l ) .  

The S t a t e ' s  s u g g e s t i o n  t h a t  h a r m l e s s  e r r o r  r e v i e w  

may b e  per formed i n  t h e  p r e s e n t  c a s e  i s  e v e n  more i l l o g i c a l  

t h a n  t h e  a rgument  r e j e c t e d  i n  S u l l i v a n .  I n  t h a t  c a s e ,  t h e  

C o u r t  n o t e d  t h a t  " t h e  i l l o g i c  o f  h a r m l e s s  error a n a l y s i s "  

was r e v e a l e d  by t h e  f a c t  t h a t  t h e  j u r y  v e r d i c t  t h a t  had  

b e e n  r e t u r n e d  was n o t  b a s e d  o n  t h e  p r o p e r  s t a n d a r d  of  p r o o f  

beyond a r e a s o n a b l e  d o u b t .  508 U.S. a t  280. Bu t  a t  l e a s t  

i n  t h a t  case t h e r e  was a j u r y  v e r d i c t .  

I n  p e t i t i o n e r ' s  c a s e ,  o n  t h e  o t h e r  hand ,  t h e r e  w a s  

n e v e r  a n y  j u r y  v e r d i c t  a t  a l l  r e g a r d i n g  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s  u sed  t o  j u s t i f y  h i s  e x c e p t i o n a l  s e n t e n c e .  

Thus ,  i t  would be  d o u b l y  i l l o g i c a l  t o  p e r f o r m  h a r m l e s s  

e r r o r  r e v i e w  h e r e .  S i n c e  no j u r y  e v e r  r e t u r n e d  a v e r d i c t  

r e g a r d i n g  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s ,  much less a v e r d i c t  

beyond a r e a s o n a b l e  d o u b t ,  f o r  -t w o  r e a s o n s  i t  would be  

" u t t e r l y  m e a n i n g l e s s "  t o  a s k  "whe the r  t h e  same v e r d i c t "  

o f  aggravating-circumstances-beyond-a-reasonable-doubt 



"would have  been  r e n d e r e d  a b s e n t  t h e  c o n s t i t u t i o n a l  

e r r o r [ s l . "  508 U.S. a t  280. Here ,  a s  i n  S u l l i v a n ,  t h e r e  

i s  s i m p l y  "no o b j e c t ,  s o  t o  s p e a k ,  upon which h a r m l e s s  

error  s c r u t i n y  c a n  o p e r a t e . "  -I d .  

The f o r e g o i n g  n o t w i t h s t a n d i n g ,  t h e  Supreme Cour t  h a s  

p r o v i d e d  a  s e c o n d ,  i n d e p e n d e n t  r e a s o n  why h a r m l e s s  e r r o r  

r e v i e w  i s  n o t  p e r m i s s i b l e  i n  t h i s  c a s e .  I n  S u l l i v a n ,  t h e  

C o u r t  h e l d  t h a t  t h e  g i v i n g  o f  a d e f e c t i v e  r e a s o n a b l e  d o u b t  

i n s t r u c t i o n  i s  s t r u c t u r a l  e r r o r  t h a t  c a n  n e v e r  be  h a r m l e s s :  

I n  [ A r i z o n a  v .  F u l m i n a n t e ,  499 U.S. 279,  1 1 1  
S .Ct .  1246 ,  113 L.Ed.2d 302 ( 1 9 9 1 ) ] ,  w e  
d i s t i n g u i s h e d  be tween ,  on t h e  o n e  hand ,  s t r u c t u r a l  
d e f e c t s  i n  t h e  c o n s t i t u t i o n  o f  t h e  t r i a l  
mechanism, which d e f y  a n a l y s i s  by h a r m l e s s - e r r o r  
s t a n d a r d s ,  a n d ,  on  t h e  o t h e r  hand ,  t r i a l  e r r o r s  
which o c c u r  d u r i n g  t h e  p r e s e n t a t i o n  o f  t h e  c a s e  
t o  t h e  j u r y ,  and  which may t h e r e f o r e  b e  
q u a n t i t a t i v e l y  a s s e s s e d  i n  t h e  c o n t e x t  o f  o t h e r  
e v i d e n c e  p r e s e n t e d .  D e n i a l  o f  t h e  r i g h t  t o  a  
j u r y  v e r d i c t  o f  g u i l t  beyond a r e a s o n a b l e  d o u b t  
i s  c e r t a i n l y  a n  e r r o r  o f  t h e  f o r m e r  s o r t ,  t h e  
j u r y  g u a r a n t e e  b e i n g  a b a s i c  p r o t e c t i o n  whose 
p r e c i s e  e f f e c t s  a r e  unmeasu rab l e ,  b u t  w i t h o u t  
which a c r i m i n a l  t r i a l  c a n n o t  r e l i a b l y  s e r v e  
i t s  f u n c t i o n .  . . . The d e p r i v a t i o n  o f  t h a t  r i g h t ,  
w i t h  c o n s e q u e n c e s  t h a t  a r e  n e c e s s a r i l y  
u n q u a n t i f i a b l e  and  i n d e t e r m i n a t e  u n q u e s t i o n a b l y  
q u a l i f i e s  a s  s t r u c t u r a l  e r r o r .  

S u l l i v a n ,  508 U . S .  a t  281-82 ( i n t e r n a l  q u o t a t i o n  marks 

a n d  c i t a t i o n s  o m i t t e d ) .  

Because  p e t i t i o n e r  was d e n i e d  h i s  r i g h t  t o  have a 

j u r y  d e t e r m i n e  t h e  e x i s t e n c e  o f  a g g r a v a t i n g  c i r c u m s t a n c e s  

unde r  t h e  beyond a r e a s o n a b l e  d o u b t  s t a n d a r d ,  h e  h a s  

s u f f e r e d  a  s t r u c t u r a l  e r r o r  t h a t  i s  n o t  s u s c e p t i b l e  t o  

h a r m l e s s  error  r e v i e w .  Au toma t i c  r e v e r s a l  i s  r e q u i r e d .  

See  Neder 527 U.S. 8 .- - I  a t  



The S t a t e ' s  c i t a t i o n  t o  Neder ,  527 U.S. 1 ,  where t h e  

C o u r t  h e l d  t h a t  t h e  o m i s s i o n  o f  one e l e m e n t  o f  a n  o f f e n s e  

f r o m  a j u r y  i n s t r u c t i o n  i s  s u s c e p t i b l e  t o  h a r m l e s s  e r r o r  

r e v i e w ,  a n d  Brown, 147 Wn.2d 330, i n  which t h i s  c o u r t  

a d o p t e d  Neder ,  i s  n o t  p e r s u a s i v e .  The S t a t e  s i m p l y  i g n o r e s  

t h e  d i s t i n c t i o n  t h e  Neder C o u r t  made be tween  removing o n e  

e l e m e n t  f rom j u r y  c o n s i d e r a t i o n  and  removing  t h e  e n t i r e  

d e c i s i o n  f rom t h e  j u r y  and  a l l o w i n g  a  j udge  t o  t a k e  i t s  

p l a c e  i n  t h e  f a c t  f i n d i n g  p r o c e s s .  

I n  Nede r ,  t h e  C o u r t  acknowledged t h e  c o n t i n u i n g  

v a l i d i t y  o f  S u l l i v a n  and  s t a t e d  t h a t  i t s  d e c i s i o n  was 

" c o n s i s t e n t  w i t h  t h e  h o l d i n g "  i n  t h a t  c a s e .  527 U.S. a t  

10 .  I n  S u l l i v a n ,  t h e  C o u r t  f ound  t h e  e r r o r  was n o t  s u b j e c t  

t o  h a r m l e s s  e r r o r  r e v i e w  b e c a u s e  t h e  d e f e c t i v e  r e a s o n a b l e  

d o u b t  i n s t r u c t i o n  " ' v i t i a t e s  a l l  o f  t h e  j u r y ' s  f i n d i n g s . " '  

Nede r ,  527 U.S. a t  1 1  ( q u o t i n g  S u l l i v a n ,  508 U.S. a t  281 

( e m p h a s i s  i n  o r i g i n a l ) ) .  "By c o n t r a s t ,  t h e  j u r y - i n s t r u c t i o n  

error" i n  t h e  o m i t t e d  e l e m e n t  s i t u a t i o n  a t  i s s u e  i n  Neder 

" d i d  n o t  ' v i t i a t [ e ]  a l l  t h e  j u r y ' s  f i n d i n g s .  "' -I d .  

Whi le  t h e  C o u r t  a d m i t t e d  t h a t  t h e r e  was no  l o g i c  t o  

d r a w i n g  t h e  l i n e  between t o t a l  d e p r i v a t i o n  o f  t h e  r i g h t  

t o  a j u r y  d e t e r m i n a t i o n  o f  t h e  f a c t s  a n d  t h e  p a r t i a l  

d e p r i v a t i o n  o f  t h e  r i g h t ,  it f o u n d  t h e  i l l o g i c  o f  t h i s  

d i s t i n c t i o n  u n t r o u b l i n g  s i n c e  " t h e  l i f e  o f  t h e  law h a s  

n o t  been  l o g i c  b u t  e x p e r i e n c e . "  Nede r ,  527 U.S. a t  15 .  

A c c o r d i n g l y ,  t h e  Supreme C o u r t  h a s  d rawn a  l i n e  be tween  

removing  f rom t h e  j u r y ' s  c o n s i d e r a t i o n  o n e  e l e m e n t  o f  t h e  



c r i m e  and a l l  e l emen t s  o f  t h e  c r i m e ,  and  no m a t t e r  how 

i l l o g i c a l  t h i s  d i s t i n c t i o n  may b e ,  t h e  Cour t  h a s  d e c i d e d  

t h a t  t h i s  d i s t i n c t i o n  w i l l  d e t e r m i n e  whether  a n  e r r o r  i s  

o r  i s  n o t  s u b j e c t  t o  h a r m l e s s  e r r o r  r ev iew.  

I n  t h e  p r e s e n t  c a s e ,  w e  have a t o t a l  d e p r i v a t i o n  o f  

t h e  r i g h t  t o  a  j u r y  d e t e r m i n a t i o n  under  t h e  beyond a 

r e a s o n a b l e  doubt  s t a n d a r d .  T h i s  i s  n o t  a c a s e  where t h e  

j u r y  was a l l o w e d  t o  make some o f  t h e  f i n d i n g s  upon which 

t h e  e x c e p t i o n a l  s e n t e n c e  was based .  Fo r  example ,  t h i s  i s  

n o t  a c a s e  where t h e  j u r y  was p r o p e r l y  i n s t r u c t e d  on t h e  

q u e s t i o n  whether  t h e  d e f e n d a n t ' s  conduc t  e x h i b i t e d  

d e l i b e r a t e  c r u e l t y ,  b u t  was n o t  i n s t r u c t e d  o n  t h e  q u e s t i o n  

w h e t h e r  he  i n t e n d e d  t o  i n f l i c t  m u l t i p l e  i n j u r i e s .  On t h e  

c o n t r a r y ,  t h i s  i s  a c a s e  where -no j u r y  d e t e r m i n a t i o n  t h a t  

t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  were proved  beyond a 

r e a s o n a b l e  doubt  was e v e n  a t t e m p t e d  because  a l l  o f  t h o s e  

e l e m e n t s  were found by t h e  s e n t e n c i n g  judge .  A c c o r d i n g l y ,  

t h i s  c a s e  f a l l s  w i t h i n  t h e  s c o p e  o f  t h e  S u l l i v a n  

n o - h a r m l e s s - e r r o r  r u l e ,  n o t  w i t h i n  t h e  Neder r u l e  a s  

s u g g e s t e d  by t h e  S t a t e .  

The S t a t e  a l s o  r e l i e s  o n  v a r i o u s  c i r c u i t  c o u r t  c a s e s  

a p p l y i n g  t h e  Neder h a r m l e s s  e r r o r  r u l e  t o  s e n t e n c e s  imposed 

i n  v i o l a t i o n  o f  Apprendi .  Response  a t  8-9.  These c a s e s ,  

however ,  do n o t  d i s c u s s  S u l l i v a n  and  f o r  t h e  r e a s o n s  above  

a p p e a r  i n c o n s i s t e n t  w i t h  t h e  Supreme C o u r t ' s  h o l d i n g  i n  

t h a t  c a s e .  The c a s e s  c i t e d  by t h e  S t a t e  a r e  n o t  

a u t h o r i t a t i v e  and  s h o u l d  n o t  b e  f o l l o w e d .  See  S t a t e  v. 



H a i r s t o n ,  133  Wn.2d 534,  540,  946 P.2d 397 ( 1 9 9 7 )  ( n o t i n g  

t h a t  t h i s  c o u r t  w i l l  n o t  f o l l o w  c i r c u i t  c o u r t  p r e c e d e n t  

t h a t  " c o n f l i c t s "  w i t h  Supreme C o u r t  p r e c e d e n t ) .  Moreover ,  

t h e  c a s e s  a r e  i n c o n s i s t e n t  w i t h  t h i s  c o u r t ' s  d e c i s i o n  i n  

Thomas a n d  s h o u l d  be  d i s r e g a r d e d  f o r  t h a t  r e a s o n  a s  w e l l .  

S e e  I n  r e  Benn,  134 Wn.2d 868 ,  937 ,  952 P.2d 116 ( 1 9 9 8 )  

( n o t i n g  t h a t  t h i s  c o u r t  w i l l  n o t  f o l l o w  c i r c u i t  c o u r t  

p r e c e d e n t  i n c o n s i s t e n t  w i t h  i t s  own c a s e  l a w ) .  

4. 	 Th is  Court has Never Permi t ted  H a r m l e s s  E r ro r  
Review of I l l e g a l  Sentences.  

"'1t h a s  b e e n  t h e  c o n s i s t e n t  h o l d i n g  o f  t h i s  c o u r t  

t h a t  t h e  e x i s t e n c e  o f  a n  e r r o n e o u s  s e n t e n c e  r e q u i r e s  

r e s e n t e n c i n g . " '  S t a t e  v .  F o r d ,  137  Wn.2d 472,  485 ,  973 

P.2d 452 ( 1 9 9 9 )  ( q u o t i n g  Brooks  v .  Rhay,  92 Wn.2d 876,  

877 ,  602 P.2d 356 ( 1 9 7 9 ) ) .  Even o n  c o l l a t e r a l  r e v i e w ,  whe re  

t h e  b u r d e n  o f  p r o o f  i s  o n  t h e  p e t i t i o n e r ,  t h e  c o u r t  h a s  

h e l d  t h a t  a n  i l l e g a l  s e n t e n c e  r e q u i r e s  r e l i e f .  I n  r e  

Goodwin, 146 Wn.2d 8 6 1 ,  867-68,  50 P.3d 618 ( 2 0 0 2 )  ( c i t i n g  

I n  re  J o h n s o n ,  131 Wn.2d 558,  568-69,  933  P.2d 1019  ( 1 9 9 7 ) ) .  

I n  f a c t ,  s i n c e  t h e  e a r l y  d a y s  o f  s t a t e h o o d  when c o l l a t e r a l  

r e v i e w  was l i m i t e d  t o  j u r i s d i c t i o n a l  i s s u e s ,  r e l i e f  was 

a f f o r d e d  t h e  p e t i t i o n e r  upon t h e  showing  o f  a n  i l l e g a l  

s e n t e n c e .  Goodwin, 146  Wn.2d a t  868 ( c i t i n g  I n  re Casey ,  

27 Wash. 686 ,  68 P. 185  ( 1 9 0 2 ) ) .  

Here, i n  l i g h t  o f  t h e  S t a t e ' s  c o n c e s s i o n  t h a t  

p e t i t i o n e r ' s  s e n t e n c e  v i o l a t e s  t h e  c o n s t i t u t i o n ,  t h e  c o u r t  

s h o u l d  n o t  e n d e a v o r  t o  d e t e r m i n e  w h e t h e r  t h a t  error i s  

h a r m l e s s .  I n s t e a d ,  t h e  c o u r t  s h o u l d  a d h e r e  t o  i t s  



l o n g - s t a n d i n g  r u l e  t h a t  a n  i l l e g a l  s e n t e n c e  r e q u i r e s  

r e s e n t e n c i n g .  

C. 	 PETITIONER'S CASE MUST BE REMANDED FOR RESENTENCING 

WITHIN THE STANDARD RANGE. 


The S t a t e  a r g u e s  t h a t  i f  t h e  c o u r t  v a c a t e s  p e t i t i o n e r ' s  

e x c e p t i o n a l  s e n t e n c e ,  i t  s h o u l d  remand t h e  c a s e  f o r  a  j u r y  

t r i a l  o n  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s .  Response  a t  13-

25. F o r  t h e  r e a s o n s  be low,  t h e  c o u r t  s h o u l d  r e j e c t  t h e  

s ta te ' s  s u g g e s t e d  remedy a n d  i n s t e a d  o r d e r  p e t i t i o n e r  

r e s e n t e n c e d  w i t h i n  t h e  s t a n d a r d  r a n g e .  

1. 	 Trial Courts Lack Statutory Authority to Impose 

Exceptional Sentences Because the Authorizing 

Statute is Unconstitutional on its Face. 


"A t r i a l  c o u r t  may impose o n l y  a s e n t e n c e  which i s  

a u t h o r i z e d  by  s t a t u t e . "  S t a t e  v .  B a r n e t t ,  139 Wn.2d 462, 

464,  987 P.2d 626 ( 1 9 9 9 )  ( c i t a t i o n  o m i t t e d ) .  " ~ h u s ,  whe re  

t h e  s t a t u t o r y  p r o c e d u r e  f o r  i m p o s i n g  [ e x c e p t i o n a l ]  s e n t e n c e s  

h a s  b e e n  f o u n d  u n c o n s t i t u t i o n a l ,  t h e  [ t r i a l ]  c o u r t  h a s  

no a u t h o r i t y  t o  impose s u c h  a  s e n t e n c e . "  Kessler, 73 P.3d 

a t  772.  

RCW 9 .94A.535(2)  i s  u n c o n s t i t u t i o n a l  o n  i t s  f a c e .  

Thus ,  r e g a r d l e s s  o f  t h e  p r o c e d u r e  employed  by t h e  t r i a l  

c o u r t  o n  remand ,  i t  s i m p l y  d o e s  n o t  h a v e  s t a t u t o r y  a u t h o r i t y  

t o  impose  a s e n t e n c e  a b o v e  t h e  s t a n d a r d  r a n g e .  Remand f o r  

r e s e n t e n c i n g  w i t h i n  t h a t  r a n g e  i s  t h e  o n l y  a v a i l a b l e  remedy .  

Even t h e  S t a t e  a g r e e s  t h a t  a s t a n d a r d  r a n g e  s e n t e n c e  

i s  r e q u i r e d  i f  RCW 9 .94A.535 (2 )  i s  d e c l a r e d  f a c i a l l y  

u n c o n s t i t u t i o n a l .  Response  a t  20.  Whi l e  t h e  S t a t e  a t t e m p t s  

t o  c o n v i n c e  t h i s  c o u r t  t o  s a v e  t h e  s t a t u t e  by j u d i c i a l  



c o n s t r u c t i o n ,  p e t i t i o n e r  h a s  p roven  t h a t  t h e  s t a t u t e  mus t  

be  d e c l a r e d  t o t a l l y  i n o p e r a t i v e .  -See  S e c t i o n  I ( A ) ,  s u p r a .  

The s t a t e ' s  s u g g e s t e d  remedy s h o u l d  be r e j e c t e d .  

2. 	 The S e p a r a t i o n  of Powers  D o c t r i n e  P r e v e n t s  t h e  
C o u r t s  f rom C r a f t i n g  S e n t e n c i n g  P r o c e d u r e s  n o t  
A u t h o r i z e d  by t h e  L e g i s l a t u r e .  

"The s e p a r a t i o n  o f  powers  d o c t r i n e  i s  n o t  s p e c i f i c a l l y  

e n u n c i a t e d  i n  e i t h e r  t h e  Washing ton  o r  f e d e r a l  

c o n s t i t u t i o n s ,  b u t  i s  u n i v e r s a l l y  r e c o g n i z e d  a s  d e r i v i n g  

f rom t h e  t r i p a r t i t e  s y s t e m  o f  government  e s t a b l i s h e d  i n  

b o t h  c o n s t i t u t i o n s . "  S t a t e  v .  R l i l i e ,  132  Wn.2d 484, 489 ,  

939 P.2d 691 ( 1 9 9 7 )  ( c i t a t i o n s  o m i t t e d ) .  While  t h e  d o c t r i n e  

d o e s  n o t  r e q u i r e  t h e  d i f f e r e n t  b r a n c h e s  o f  government  t o  

b e  " h e r m e t i c a l l y  s e a l e d  o f f  f rom o n e  a n o t h e r , "  i t  d o e s  

" e n s u r e  t h a t  t h e  f u n d a m e n t a l  f u n c t i o n s  o f  e a c h  b r a n c h  r e m a i n  

i n v i o l a t e . "  B l i l i e ,  132 Wn.2d a t  489 ( q u o t i n g  C a r r i c k  v .  

Locke ,  125  Wn.2d 129 ,  1 3 5 ,  882 P.2d 1 7 3  ( 1 9 9 4 ) ) .  

The c r e a t i o n  o f  s e n t e n c i n g  p r o c e d u r e s  i s  s o l e l y  a  

l e g i s l a t i v e  f u n c t i o n .  S e e  S t a t e  v .  B ryan ,  93 Wn.2d 1 7 7 ,  

1 8 1 ,  606 P .  2d 1228 ( 1 9 8 0 ) .  " U n l i k e  i n t e r p r e t i n g  t h e  

c o n s t i t u t i o n  o r  a d j u d i c a t i n g  d i s p u t e s ,  s e n t e n c i n g  i s  n o t  

i n h e r e n t l y  o r  e x c l u s i v e l y  a j u d i c i a l  f u n c t i o n . "  G e r a g h t y  

v .  U n i t e d  S t a t e s  P a r o l e  Commission,  719 F.3d 1199 ,  1211 

( 3 r d  C i r .  1 9 8 3 ) ,  c e r t .  d e n i e d ,  465 U.S. 1103  ( 1 9 8 4 ) .  I t  

i s  t h e  L e g i s l a t u r e  t h a t  h a s  t h e  power t o  f i x  pun i shmen t  

f o r  crimes, s u b j e c t  o n l y  t o  c e r t a i n  c o n s t i t u t i o n a l  

l i m i t a t i o n s .  S t a t e  v.  M u l c a r e ,  189  Wash. 625 ,  628 ,  66 P.2d 

360 ( 1 9 3 7 ) .  The l e g i s l a t u r e  p r o v i d e s  t h e  minimum a n d  maximum 



terms w i t h i n  which t h e  t r i a l  c o u r t  may e x e r c i s e  i t s  

d i s c r e t i o n  i n  f i x i n g  s e n t e n c e .  S t a t e  v. Le P i t r e ,  54 Wash. 

1 6 6 ,  169 ,  103  P. 27 ( 1 9 0 9 ) .  Thus,  i t  i s  t h e  f u n c t i o n  o f  

t h e  L e g i s l a t u r e ,  n o t  t h e  j u d i c i a r y ,  t o  a l t e r  t h e  s e n t e n c i n g  

p r o c e s s .  S t a t e  v .  Monday, 85 Wn.2d 906, 909-10, 540 P.2d 

416 ( 1 9 7 5 ) .  

I n  S t a t e  v. Ammons, 105 Wn.2d 175 ,  713 P.2d 719,  718 

P. 2d 796 ( 1 9 8 6 ) ,  t h i s  c o u r t  u p h e l d  t h e  SRA a g a i n s t  a 

c h a l l e n g e  t h a t  i t  v i o l a t e d  t h e  s e p a r a t i o n  o f  powers  

d o c t r i n e .  I n  d o i n g  s o ,  t h e  c o u r t  r e l i e d  o n  t h e  above  

a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t :  ( 1 ) t h e  L e g i s l a t u r e  

h a s  t h e  s o l e  a u t h o r i t y  t o  s e t  t h e  terms u n d e r  which t h e  

t r i a l  c o u r t  may impose punishment  f o r  crimes, a n d  ( 2 )  t h e  

t r i a l  c o u r t  h a s  no i n h e r e n t ,  i n d e p e n d e n t  a u t h o r i t y  t o  p u n i s h  

f o r  crimes. Ammons, 105  Wn. 2d a t  180-81. 

I n  l i g h t  o f  t h e  a b o v e  a u t h o r i t y ,  i t  i s  c l e a r  t h a t  

s i n c e  t h e  L e g i s l a t u r e  h a s  n o t  p r o v i d e d  a c o n s t i t u t i o n a l l y  

a d e q u a t e  means o f  i m p o s i n g  e x c e p t i o n a l  s e n t e n c e s ,  t h e  t r i a l  

c o u r t  h a s  no i n h e r e n t  a u t h o r i t y  t o  c r e a t e  s u c h  a  p r o c e d u r e  

f rom w h o l e - c l o t h .  R a t h e r ,  " [ t l h e  t r i a l  c o u r t ' s  d i s c r e t i o n  

i n  s e n t e n c i n g  i s  t h a t  which i s  g i v e n  by t h e  L e g i s l a t u r e . "  

Ammons, 105  Wn.2d a t  181 .  The S t a t e ' s  r e q u e s t e d  remedy 

would v i o l a t e  t h e  s e p a r a t i o n  o f  powers  d o c t r i n e  by i g n o r i n g  

t h i s  f u n d a m e n t a l  p r i n c i p l e .  

Fo r  example ,  i n  S t a t e  v .  M a r t i n ,  9 4  Wn.2d 1 ,  t h i s  

c o u r t  h e l d  t h a t  t h e  f o r m e r  d e a t h  p e n a l t y  s t a t u t e  d i d  n o t  

p e r m i t  a d e f e n d a n t  who p l e d  g u i l t y  a t  a r r a i g n m e n t  t o  be  



s e n t e n c e d  t o  l i f e  w i t h o u t  p a r o l e  o r  d e a t h  b e c a u s e  t h o s e  

p u n i s h m e n t s  c o u l d  o n l y  be  imposed by t h e  t r i a l  j u r y .  The 

c o u r t  r e f u s e d  t o  r e a d  i n t o  t h e  s t a t u t e  a j u r y  t r i a l  

p r o c e d u r e  f o l l o w i n g  g u i l t y  p l e a s ,  h o l d i n g  t h a t  d o i n g  s o  

"wou ld  b e  a c l e a r  j u d i c i a l  u s u r p a t i o n  o f  t h e  l e g i s l a t i v e  

power . "  94 Wn.2d a t  8 .  Thus ,  t h e  remedy was t o  s e n t e n c e  

s u c h  	a d e f e n d a n t  t o  t h e  o n l y  l e g a l l y  a v a i l a b l e  

s e n t e n c e - - l i f e  w i t h  p a r o l e .  See  I n  re  Moore, 116 Wn.2d 

3 0 ,  38 -39 ,  802 P.2d 1353 ( 1 9 9 1 ) .  

The s i t u a t i o n  i s  no d i f f e r e n t  h e r e .  I f  t h i s  c o u r t  

c o u l d  n o t  a u t h o r i z e  j u r y  t r i a l s  i n  M a r t i n  w i t h o u t  v i o l a t i n g  

t h e  s e p a r a t i o n  o f  powers d o c t r i n e ,  i t  c e r t a i n l y  c a n n o t  

a u t h o r i z e  t h e  t r i a l  c o u r t  t o  i m p a n e l  a j u r y  t o  t r y  

a g g r a v a t i n g  c i r c u m s t a n c e s  w i t h o u t  e n a b l i n g  l e g i s l a t i o n .  

R a t h e r ,  t h e  c a s e  must  be  remanded w i t h  i n s t r u c t i o n s  t h a t  

t h e  t r i a l  c o u r t  impose t h e  o n l y  s t a t u t o r i l y  a u t h o r i z e d  

s e n t e n c e  a v a i l a b l e  t o  i t - - a  s t a n d a r d  r a n g e  s e n t e n c e .  

3. 	 Aggravating Circumstances Cannot be Submitted 

to a Jury Because They Were not Charged in the 

Information. 


An i n f o r m a t i o n  i s  c o n s t i t u t i o n a l l y  s u f f i c i e n t  o n l y  

i f  i t  i n c l u d e s  a l l  o f  t h e  e l e m e n t s  o f  t h e  crime c h a r g e d ,  

r e g a r d l e s s  o f  w h e t h e r  t h e y  are  s t a t u t o r y  o r  n o n - s t a t u t o r y  

e l e m e n t s .  S t a t e  v .  Goodman, 150  Wn.2d 774 ,  784,  83 P.3d 

410 ( 2 0 0 4 ) .  A g g r a v a t i n g  c i r c u m s t a n c e s  t h a t  i n c r e a s e  a 

s e n t e n c e  beyond  t h e  t o p - e n d  o f  t h e  s t a n d a r d  r a n g e  a r e  

e l e m e n t s  t h a t  i n c r e a s e  t h e  p u n i s h m e n t  beyond  t h e  s t a t u t o r y  

maximum a n d  mus t  t h e r e f o r e  b e  c h a r g e d  i n  t h e  i n f o r m a t i o n .  



See  B l a k e l y ,  159 L.Ed.2d a t  413-15; Goodman, 150 Wn.2d 

a t  785-86. 

Once t h e  S t a t e  has  r e s t e d  i t s  c a s e - i n - c h i e f ,  and  

c e r t a i n l y  a f t e r  t h e  j u r y  h a s  r e t u r n e d  a g u i l t y  v e r d i c t ,  

t o o  l a t e  t o  amend t h e  i n f o r m a t i o n  t o  c h a r g e  and o b t a i n  

a c o n v i c t i o n  f o r  any crime o t h e r  t h a n  a lesser i n c l u d e d  

o r  a lesser d e g r e e  o f  t h e  same o f f e n s e .  S t a t e  v .  P e l k e y ,  

109 Wn.2d 484, 491, 745 P.2d 854 ( 1 9 8 7 ) .  A g g r a v a t i n g  

c i r c u m s t a n c e s  a r e  e l e m e n t s  t h a t  " t u r n  a s econd-degree  

o f f e n s e  i n t o  a  f i r s t - d e g r e e  o f f e n s e , "  and  t h e r e f o r e  do 

n o t  f a l l  w i t h i n  t h e  Pe lkey  e x c e p t i o n s .  See Apprendi ,  530 

U.S. a t  494. Because t h e  j u r y  l o n g  a g o  r e t u r n e d  i t s  g u i l t y  

v e r d i c t  i n  t h i s  c a s e ,  	i t  i s  s i m p l y  t o o  l a t e  f o r  t h e  S t a t e  

c h a r g e  and  t h e  a g g r a v a t i n g  f a c t o r s  on  remand. -Cf.  

P e l k e y ,  109 Wn. 2d a t  491. 

4. Impaneling a  J u r y  on Remand t o  Try Aggravating 
Circumstances Would Viola te  RCW 10.43.050. 

RCW 10 .43 .050 ,  which p a r t i a l l y  c o d i f i e s  d o u b l e  j e o p a r d y  

law i n  Washington,  p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

Whenever a  d e f e n d a n t  s h a l l  be  a c q u i t t e d  o r  
c o n v i c t e d  upon a n  i n d i c t m e n t  o r  i n f o r m a t i o n  
c h a r g i n g  a  crime c o n s i s t i n g  o f  d i f f e r e n t  d e g r e e s ,  
h e  c a n n o t  be p roceeded  a g a i n s t  o r  t r i e d  f o r  t h e  
same crime i n  a n o t h e r  d e g r e e ,  n o r  f o r  a n  a t t e m p t  
t o  commit such  c r i m e ,  o r  a n y  d e g r e e  t h e r e o f .  

"Th i s  s t a t u t e  b a r s  s u c c e s s i v e  p r o s e c u t i o n s  f o r  

d i f f e r e n t  d e g r e e s  ---t h e  same crime b u t  does  o f  n o t  a p p l y  

t o  lesser i n c l u d e d  o f f e n s e s . "  S t a t e  v.  P a d i l l a ,  84 Wn. 

App. 523,  526,  928 P.2d 1 1 41, r e v .  d e n i e d ,  132 Wn.2d 1002 

( 1 9 9 7 )  ( c i t a t i o n  o m i t t e d ;  emphas i s  a d d e d ) .  I n  P a d i l l a ,  



f o r  e x a m p l e ,  t h e  d e f e n d a n t  was cha rged  w i t h  b o t h  f i r s t  

and  s e c o n d  d e g r e e  a s s a u l t .  He p l e d  g u i l t y  t o  s econd  d e g r e e  

a s s a u l t  and  moved t o  d i s m i s s  t h e  g r e a t e r  c h a r g e  under  RCW 

1 0 . 4 3 - 0 5 0 .  The t r i a l  c o u r t  g r a n t e d  t h e  mot ion  and  t h e  S t a t e  

a p p e a l e d .  84 Wn. App. a t  525 .  The Cour t  o f  Appea ls  a f f i r m e d ,  

h o l d i n g  t h a t  " [ t l h e  s t a t u t e  p l a i n l y  b a r s  s u c c e s s i v e  

c o n v i c t i o n s  under  t h e  i n f o r m a t i o n  i n  t h i s  c a s e . "  -~ d .a t  

526. 

AS d i s c u s s e d  a b o v e ,  a g g r a v a t i n g  c i r c u m s t a n c e s  

e s s e n t i a l l y  e l e v a t e  t h e  c h a r g e d  o f f e n s e  t o  a h i g h e r  d e g r e e  

o f  t h e  same crime. See  Apprend i ,  530 U.S. a t  4 9 4 .  P e t i t i o n e r  

h a s  a l r e a d y  been c o n v i c t e d  o f  f i r s t  d e g r e e  a s s a u l t .  Thus,  

i m p a n e l i n g  a  j u r y  t o  t r y  him o n  t h e  a g g r a v a t i n g  

c i r c u m s t a n c e s  a t  i s s u e  i n  t h i s  c a s e  would v i o l a t e  RCW 

1 0 . 4 3 . 0 5 0 ' s  p r o h i b i t i o n  a g a i n s t  r e t r y i n g  a d e f e n d a n t  f o r  

t h e  "same crime i n  a n o t h e r  d e g r e e . "  -Cf.  P a d i l l a ,  84 Wn. 

~ p p .a t  526. 

11. CONCLUSION 


~ a s e dupon t h e  f o r e g o i n g ,  a s  w e l l  a s  t h e  a rgumen t  

set f o r t h  i n  t h e  o p e n i n g  b r i e f ,  t h i s  c o u r t  s h o u l d  v a c a t e  

p e t i t i o n e r ' s  e x c e p t i o n a l  s e n t e n c e  and  remand t h i s  c a s e  

f o r  r e s e n t e n c i n g  w i t h i n  t h e  a p p l i c a b l e  s t a n d a r d  r a n g e .  

DATED t h i s  7--7 d a y  o f  Sep tember ,  2004.  

R e s p e q t f u l l y  s u b m i t t e d ,  

P e t i t i o n e r ,  P r o  Se 
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M c  e i l  I s l a n d ,  WA1 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

