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EXHIBIT A 




GENE STIDHAM, Plaintiff-Appellant. versus TEXAS COMMISSION ON 
PRIVATE SECURITY; ET AL.,Defendants, JERRY L. McGLASSON, Executi~e 
Director, in his individual and officiaI capacity; E. D. BIGGS, Investigator, in her 

individual and official capacity; LARRY SHIMEK, in his individual and official ca-
pacity; CLIFF GRUMBLES, Executive Director, in his individual and official capac- 

ity, Defendants-Appellees. 

L 3 I  iX1) S'l 4 I'ES C O I W  OF APPEALS FOR 'I'HE FIFTH CIRCl IT 

2005 U.S. App. 1,EXIS 15033 

July 22,2005, Filed 

SUBSEQUENT HISTORY: As Revised: July 28,2005. that Sridham was operating ["2] in violation of the law 
and that they could be prosecuted if they continued to 

PRIOR HISTORY: [*lt -Appeal from the United contract with him. He claims that this conduct destroyed 
States Dlstrlct Court for the Western Distrrct of Texds h s  business, thus depriving him of property and his lib-

esh, right to engage in  a chilsen proiksclon Stidhaln a!sa 
LesisNesis(R) Headnotes contends that the defendants hrthered their unconsr~tu- 

tional co~lduct and damage by rehsmg to notity Stla- 
ham's cllents when the authorities exonerated him. The 

COUNSEL: For GENE STIDHAM, Plaintiff - Appel- district court granted the defendants qualified imnunity 
lant: Douglas h4.Becker. 'Toni B. Hunter, Assistant At- and dismissed the suit on summary judgment. Because 
torney General, Gray & Becker, Austin, TX. we find that the defendants deprived Stidham of his 

clearly established rights in an objectively unreaso~lable 
For JERRY L MCGLASSON, Executive Drrector, m h ~ s  manner, we vacate the district court's grant of qualified 
individual and officral capaclty, E.D. BIGGS. Investiga- irnmu~~ityand remand the case for M h e r  proceedings. 
tor, m her mdividual 'and offic~al capaclty, LARRY 
SHLNEI;. m hs mdivldual and official capacltj, CLIFF 
GRUhIBLES. Execut~re Dxecror, m h s  ~ndlrlidual and 
official capaciry, Defendants - Appeilees: Terence L. Stidham is a former police officer who, from 1989 to
Thompson, Assistant -Attorney General, Linda A. 

September 2001, operated Stidhanl Motorcycle Escorts. 
Halpern. JeEey Lee Rose, Office of the Attorney Gen- nl  He provided uniformed motorcycle escort services ro 
era1 for the State of Texas, Austin, TX. 

control traffic and provide traffic safety for fimeral pro- 
cessions. Stidlam had oral contracts with several funeral JUDGES: Before JOLLY, SMITH: and DeMOSS, Cir- 
homes in Tarrant County and with one funeral home m

cuit Judges. 
Dallas County. 

OPINIONBY: E. GR4DY JOLLY 

nl  Ln 1996, Stidhanl had operated a company 
OPIYlOS: E G R U Y  JOLLY. Clrcult Judge. 

called Triumph Security that provided secunp 
Gene Sudham i'Scidham"] otmed a motorcycle h- guard seivices. The TCPS had issued a complaint 

neral escort business. He sued the mdividual defendanrs, against him for providing guard services without 
xvho are officials of the Texas Commission on Private the requisite owner's license. An Administrative 
Security ("TCPS"). The basis of his § 1983 action is Law Judge found in favor of the TCPS and re- 
that, after he refused to apply for a TCPS license, the quired Stidham to obtain the license uithin IOU 
defendants, in violation of his right to due process of days. Stidham instead chose to discontinue guard 
lam,, senr letters to his h e r a l  home clients telling them services. 

I 
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In Junr 2001, after reading a newspaper article about 
an accident in which an employee of Stidham Motorcy- 
cle Escorts was killed, Jerry McGlasson ("McGlasson"), 
the Executive Director of TCPS, directed E. D. Biggs. a 
TCPS investigator. to contact Stidhatn. Biggs told Stid- 
ham that he needed a license to operate his business be- 
cause his business %.as ii "guard company" under Texas 
Occupat~ons Code > $ 1702.102 and 1702.1 05. r2 Stid-
ham replied that hs  did not need a license and that he 
woi~ld not get one. Biggs then telephoned Stidham a sec- 
ond rime. urging hi111 to apply for a license. She also 
faxed llim a copy o f  the Occupations Code provisions on 
security guards. Stidham took no action to obtain a li- 
cense. 

nl Section 1701.102 reads: 

( 3 ) UIIICS~(he person holds a 
I i ~ ~ n s t 'as B security scn'ices con- 
tractor. :l person may not: 

(1)  act as an alarnl systems 
company. armored car company, 
courier company. guard company, 
or guard dog company: 

( 2 )  offer to perfom the ser- 
vices of a company in Subdivision 
(1'1: or 

(3) engage in business activitj. h r  
which a license is required under 
this chapter. 

(b) -4 person licensed only as 
a security services contractor may 
not conduct an investigation other 
than an investigation incidental to 
the loss, nlisappropriation, or con- 
ceal~natlt of property that the per- 
so11has been engaged to protect 

iE~nphasis added.) 

Sectlo~l 1701.105 reads: 

A person acts as a guard com- 
pany for the purposes of this chap-
ter ~f the person employs an indi-
vidual described by Section 
1702 323(d) or engages m the 
busme.5 of or undertakes to pro-
11de '1 plnJate watchman, guard, or 

street patrol service on a contrac- 
t~tal basis for another person to: 

(1) pretent entry, larceny, 
vandalism. abuse. fire. or trespass 
on private property: 

(2) prevent. observe, or detect 
unauthorized activity on private 
property; 

( 3 )  control. regulate, or duect 
the nlotement of the publtc. 
whether by vehrcle or othenvlse, 
only to the extent and fol the tlme 
directly and spec~fically required 
to ensure the protect~on of prop- 
e m .  

(4) protect an individual from 
bodily hann including through the 
use of a personal protection of%- 
cer. or 

( 5 )pzrforn~a Fwlctron similar 
to a functron l~sted in this sechon. 

(Emphasis added.) 

1*41 

On August 10, 2001, pursuant to the TCPS Manual's 
provisions, n3 B~ggs obtained a rmsdemeanor arrest war- 
rant m Tarrant Count) for Strdha~u based on lus opera- 
tion of a guard company without an owner's Ircense. n4 
Then, m September 2001, while the criminal case in Tar- 
rant County was still pending: Biggs sent letters to four 
hneral homes in Tarrant County and one in Dallas 
County with which Stidham had been doing busmess. 
These letters stated: 

This agency has received informat~on 
that you are contracting with or employ- 
mg Stidham Motorcycle Escorts to pro- 
xlde 3 senlce (funeral escort) that re-
quires a llcenae, ~eglsnatlon certlfi~ate 
01 comrmsston. and t h s  company person 
doe5 not hold a license, registration, cer- 
trficate. or comrmsslon Sect~on 1702 102 
and 1702.108 of the Occ~~panons Code 
requlres that funeral escort servlces be li-
censed and regdated by the Texas Com- 
mission on Pribate Security. 

Please be advised that contracting 
~ v i t hor enzployiizg a person (company) 
urho is required to hold a license, registra- 
tion, certificate, or commission by the 
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Texas Commission on Private Security. 
h~uu,a lgthat  that person or company is 
required to  hold a license. registration. 
[*j]ccrtificatc or cornmissiorl is a Class 
-4 hlisdrmza~lor. punishable by up to ( 1 )  
vear ,i,nfinttnlrnr and'or a J 400l).O0 611s. 
I io~~.c. \el-. tile o f f r n x  I> a Felony of the 
3rd dcgrcc if you havc bee11 prc\~iousl:, 
conr,icted of offense under th~s Act. 
and the offense consisted of failing to 
hold a registration. certificate. license or 
co~mnlssion. as stated in 1702.386 of the 
Occupations Code. 

01x2 of the recipients of these letters, Roger Marshall 
(Marshall). managing director of Greenwood Funeral 
Home. stared ill d drpositidn that he called h~lcGlassciil to 
discuss the letter. He said that McGlasson threatened to 
repon Marshall's funeral home to the Texas Funeral 
Convnissio~lif  hfarshall continued to me Stidham bIo- 
to]-cycle Escort Service. Stidham maintains that these 
letters and the subsequent threats effectively put an end 
to h ~ s  business. 

rl; The blnnual provides that it 1s appropriate 
to lrlitlats crlminal proceedings im a case involv- 
lng: 

c a )  Cnilcensed activity in 
which rhc investigation reveals 
that any person in the company or 
organization. who has any owner- 
ship or supervisory position, has 
been previously registered in any 
capacity or licensed in any cate- 
gory by the Commission[;] 

(b) Unlicensed activity that 
continues after violation is sewed 
in person or by mail with a notice 
of violation and order to cease and 
desist. 

n4 The record is unclear as to whether he 
was actually arrested. 

On [*6] October 19, 2001. the Tarrant County Dis- 
t11cr 4ttomey1s O~fic: decllned ro prosecute Stldhanl 
based on ~ t sdetellllutdtldn that St~dham's actir I& did not 

Tarrant County's refusal to prosecute him Shxnrk and 
Grumbles decllned to do so. 

Biggs also filed charges against Stidham in Dalla.: 
County after receiving advice tiom her supervisor. Ryan 
Finch. that the Dallas County prosecutor migllt bc rnort. 
infbrrned as  rc? tlir scope of TC'PS's authority to regulate 
businesses liks Stidham's. 

On January 6, 2003, the Texas Attorney General is- 
sued an opinlon that the TCPS lacked authority to regu- 
late ["7] funeral motorcycle escort businesses. The re- 
cord indicates that the TCPS defendants did not infonn 
Stidham's former clients that the Attorney General had 
issued an opinion affilming that the TCPS did not have 
the authority to regulate funeral escort services. 

Stidhaln sued the TCPS and four of its officei-s 115 

under 12U.S.C. $ 1983, the Texas Constitution, Texas 
common law, and the Texas Uniform Declaratory Judg- 
ment Act. He alleged that the defendants, acting under 
color of state law but without lawful authority from the 
Occupations Code, deprived him of property and liberty 
without procedural and substantive due process, tor-
tiously interfered with his contracts. and intentionally 
inflicted enlotional distress. On May 2,  2004, the district 
court granted the defendants' motion to dismiss as to the 
intentional iuflicrion oiernotion distress claun, n6 

n5 The four TCPS employees named in the 
suit were Biggs; Jerry McGlasson? TCPS Execu-
tive Director; Larry Shimek, Chief of Investiga- 
tiom at TCPS; and Cliff Grumbles. who later be- 
came the Executive Director of TCPS. 

n6 Stidham does not appeal this ruling. 

At sumnlary judgment, the district court dismissed 
on Elevenril Amendment grouxlds Stidham's clainls 
against TCPS and the defendants in their official capaci- 
ties. The court further found that the defendants were 
shielded from suit in their individual capacities by the 
doctrine of qualified immunity. The court reasoned that 
the defendants' actions were objectively reasonable be- 
cause they relied on legal advice and because of their 
history of regulating conduct similar to Stidhant's. n7 
After dismissing the $ I983 claim.. over which it had 
origlllal jurlsdlction. tht district court decliued to assert 
supplzrnentai j u r~sd~cr~on  ths remairmlg stars law overn \ r  to rht .  l e ~ e lof operating a guard cornpan? S ~ ~ d h a n ~  

tr-rore to Lan? S h l e k  I Shmek), TCPS C h e l  of Investr- claims. Stidhain appeals, arguing that the district court 

garlona and Cliff G~-t~~-ibIes erred in granting summary judgment based on qualified (Grunlbles), TCPS Deputy 
Dlrector requestnig that they lnfoim hrs former cl~ents of immunity. He asks us ro vacate the grant of sumnlary 
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judgment and to remand this case for trial on both his 5 
1983 claim and his rcnlaining state law claims. 

117 The district court stated in a footnote of 
it> Ordcr that 11 "does rio~ condone the sending of 
the letters after the obtainment of the misde-
meanor arrest warrant. Further, when Defendants 
knew the Tarrant County District Attorney's Of- 
fice had declined to prosecute Stidham: Defen- 
dants should have filed for injunctive relief and 
advised Stidham and his clients of the Tarrant 
County District Attorney's Office's decision. This 
conduct is unbecoming of public officials with 
law enforcement powers." 

Wr review de novo the district court's grant of 
sununary judgment based on qualified immunity. John- 
son v. Deep East Texas Regional Narcotics Trafficking 
Task Force. 379 F.3d 293. 301 (5th Cir. 2004). Qualified 
ullnlunity sluelds state officials from personal suits when 
they act in their official capacity "insofar as [their] con- 
duct does not violate clearly established statutory or con- 
stitutional rights of which a reasonable person would 
hsvf knoi~n." Harlo~v 1 .  Fitzgerald. 457 L.S. 800. XIS,-
12 

7 L. Ed. 2d 396. 103 S.  Cr. 2727 (1982). 

We apply a two-part test to determine whether quali- 
fied immunity should apply: " ( l j  whether the plaintiff 
has alleged a violation of a clearly established constitu- 
tional right: and ( 2 )  if so: whether the defendant's con- 
duct was objectively unreasonable in the light of the 
clearly established law at the time of the incident." Dom- 
ino 1.. Texas Dep't of Crirn. Justice? 239 F.3d 752, 755 
(5th Cii-. 2001 ). If n,e. after considering the summary 
ludgqierlr rvldence 111 the light most favorable to the 
planltifi. ansuxr eitll-r of ihe above questions in the 
negati1.e. t h ~ n  the defendant is entitled to qualiiied im- 
lllunity. ["lo] Id. 

III 

A 

i 

St~dhain co~lteilds thar the TCPS defendants' actions 
depnved h n  of h s  dearly establ~shed property and lib- 
e l - ~interests a~ithout due process of law. He asserts that 
h e  letters sen1 by Biggs and rhe threats made by 
SlcGiasson to Marshall v~olated hls right to due process 
of law by announcing his guilt before lawful proceedings 
determined whether he was in violation of the law. This 
conduct, he contends, destroyed his business. Given that 
he only had oral, at-will contracts with the funeral 

homes, he characterizes his constitutionally protected 

property interest as the pro.fits from his business. He also 

contends that constitutional due process protected his 

liberty interest in operating his business as his chosen 

occupation. Stidham maintains that these constitutional 

rights u.ere clearly established. Stidham further contcnds 

that Grumbles's and Shimek's intentional failure to clear. 

his name constituted part of the same deprivation of 

property and liberty that resulted from the violation of 

his right to due process of law. 


The TCPS defendants counter that Stidham has not 

pointed to a clearly established right that was violated by 

the defendants' actions. They argue /"Ill that he has no 

written contracts and thus no protectible property intesest 

in his business: furthermore. his interest in the profits 

from his business 1s too spzculatl\e. In the absence of 3 


contract. to support a protected pj-operty Interest. HIA 

claim of a property interest is at best arguable and IS ce1--

tainly not clearly established. The defendants further 

contend that an interest that is merely arguable cannot 

support a due process claim based on property rights. 

Therefore, the defendants could not reasonably have 

known that they were violating that interest when they 

sent the advisory Ietters, threatened a hneral home direc- 

tor with prosecution, and subsequently failed to clear 

Stidham's name. 


The defendants next argue that Stidham was not ar- 
bitranly depnved of h ~ s  right to pursue his chosen occu- 
pation. This is true, it is said, because he refused to initi- 
ate the licensing process after Biggs informed him that 
he was required to do so. They further characterize Stid- 
ham's claim as one of damage to reputation and contend 
that Stidham musr therefore meet the "sti,ma plus in- 
fringement" test. whch, they argue, requires that a plain- 
tiff demoilstrate that the defendant made a false [$:I21 
statenlent in harming the plaintifi's reputation; and Stid- 
ham cannot point to e~idence  of any falss statement. nP 
Finally. the TCPS dekndants sonrend that Stidham's 
rights were not clearly established because the l T P S  had 
successfully prosecuted cases involving conducr similar 
to Stidham's in the past. Therefore, because Stidham's 
right to conduct his busmess without a license was not 
clearly established, neither was a constitutional right 
arising therefrom. 2 

! 

n8 The allegations in the advlsory letters, the 

defendants argue. \+ere not nlllfully false briaust. 

Blggs behevrd. based on legal a d ~ ~ c e .  
thar the 

TCPS had authority to regulate motorcycle escort 

services and, consequently, authority to prosecute 

unlicensed entities and those that contract with 

them. However, Biggs did not act on legal advlce 
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m sendlng the letters before lawful proceedings an enforceable contract It appears that the ar-
had been c onducted rdngement between h1n1 and the funeral home\ 

wa\ based on oral. at ~wl1 agreements. \nhich el- 

We are persuaded that. for the purposes of overcom-
ing ilualifisd inununir).. St~dhanl has properly demon- 
strated rhe \,iolation of a clearly rstablished [9:13] right 
by showing that the defendants deprived him of his lib- 
ei-ty interest without due process of law. The Supreme 
Court has said that "the right to work for a living in the 
common occupations of the community is of the very 
essence of the personal freedom and opportunity that it 
was the purpose of the [Fourteenth] Amendment to se- 
cure." Trunx v. Kaich. 239 U.S. 33, 41, 60 L. Ed. 131. 36 
S.Ct. 7 ( 1  9 15).Lire have confirmed the principle that one 
has a constitutionally protected liberty interest in pursu- 
ing a chosen occupation. See Ferrell v. Dallas Independ- 
erit School District. 392 F.2d 697. 703 (5th Cir. 1968) 
(noting that the right of professional musicians to follow 
their chosen occupation hec from unreasonable govern- 
mental interference comes within the liberty concept of 
the Fifth Amendlnent): Shaw v. Hospital Authority, 507 
F.2d 625. 628 (5th Cir. 1975) (holding that a podiatrist's 
application for staff privileges at a public hospital for 
purposes of engaging in his occupation as a podiatrist 
involved a intrrest protected by the Fourteenth i ~ b e ~  
.An~zndrneni).S;in .lacir~toha\ ulps it l~ oar1 1.. Kacal. 928 
F.2d 627 ,  701 (,St11 Clr. li)9 1) ['''I41 (finding that the 
owner of an arcade had a protectible liberty interest in 
operating her business). 

Thus tve iind that Stidham has identified a protect- 
ible liberty interest in pursuing an occupation of his 
choice. We further fmd that h s  claim that the defendants 
deprived him of this liberty iiiterest without due process 
of law states a ~iolation of his clearly established rights. 
n9 

n9 With ~espectto property nghts relatmg to 
contracts, our precedent 1s clear that there must 
be an enforceable contract between the partles. 
See Board of Regents v. Roth, 408 U.S. 564,577, 
33 L Ed 2d 548, 92 S. Ct 2701 (1972) (noting 
that a clamant asserting a property Interest must 
show more than a "unilateral expectation of rt[]" 
and n~ust " i l ~ l e  a legltlnlate claim of en~tlernent 
to ~t " )  Propert! inrerests based on at-\vlll con- 
trd~rbdo riot n>s to the l e ~ r l  of p~otectible prop- 
estj rnterrsts See Farla> \ Bexar Counq Board 
of Trustee\ for hlental Health Mental Retardation 
Semces. 935 F 2d 866. 577 (5th Cu 1991) 
(holhng that because an employee could be dls- 
charged at w~ll. he had no protect~ble property m-
terest and 110 rlght to a due process h e m g ) .  
Here, Stidham has fatled to provide etldence of 

ther party could tenniniite at will without corlsc- 
qucnces. We recognize that Kacal also indicateti 
that the arcade owner had a protected property in-
terest in the lost profits of her business which was 
destroyed. However, it is unclear in Kacal 
whether lost profits were considered a protected 
property interest or only a measure of damages. 
Given that Stidham had no constitutionally pro- 
tected property right in his business arrangements 
with the funeral homes, we agree with the defen- 
dants that the profits from unenforceable con-
tracts are not property interests protected under 
the Due Process Clause. Nevertheless, we are 
persuaded. if not required, by Kacal to conclude 
that anticipated profits from this arrangement 
may be considered as a measure of damages £?om 
the deprivation of a liberty interest. Such a con- 
clusion is obviously buttressed by the fact that the 
elements of a constitutional liberty interest claim 
embody no property requirements as does the 
property prong of the Due Process Clause Con-
sequently. using profits as a measure of damages 
1s a completely difTerent use of the thing fTo111 its 
use to deternine the constitutional claim ltsclf 

Having answered this question, we now turn to the 
second prong of o w  analysis, which requires us to de- 
termine whether tlie conduct of the defendants was ob- 
jectively unreasonable. 

Stidham maintains that the TCPS defendants' con-
duct was objectively unreasonable because it was per- 
fectly clear that such acts constitute a blatant violation of 
h s  right to due process of law. Be argues that the district 
court erred in focusing on the objective reasonableness 
of the TCPS's assertion of regulatory authority over his 
business. instead of addressing whether the individual 
defendants acted unreasonably in their speciiic conduct. 
Inhis view, it is irrelevant whether the TCFS dekndanrs 
reasonably: if erroneously. assumed that the TCPS had 
regularoq conno! over 1x1s businisss: the acis hr ion]-
plains of were canied out in the absence of any estab- 
lished Iegal authority. He asserts that in their unjustified 
zeal, they shrted the requirements of the Due Process 
Clause when they sent the advisory letters and threatened 
his clients with criminal prosecution without waiting for 
the criminal proceedings against him to resolve whether 
he was required to obtain a TCPS license. Stidham con- 



Page 0 
2005 U.S.App. LEXIS 15033, * 

crudes [*I61 that when the focus 1s on this speclfic con- 
duct, ~t is clear that the TCPS defendants were objec- 
t ~ \el? unreasonable 111 tlicir conduct because ally reason- 
able officer LT vuld hdi i. hnonn thar a la\vhl adjudlcdrlon 
must precede a findlrlg of gull1 

The TCPS defendants see the case differently. They 
maintain that because their assertion of regulatory au-
thority over Stidham's motorcycle escort business was a 
result of a reasonable reading of the relevant statutes and 
was supported by legal advice. their actions were not 
objectn1ely unreasonable. They further contend that it 
x.35 reasonable for them to send the advisory letters be-
cause it lyas 311 effective way of ~nforming entlties of the 
.I CPS's licensing requ~rernrnts. F~nally. they argue that 
they had sent similar. letters in the past and it was there-
fore not unreasonable for them to followr that practice in 
dlis instance. 

We do not dispute that the TCPS defendants may 
have reasonably believed that the 'TCPS had regulatory 
authority ovrr inotorcycle escort businesses such as Stid- 
hai~i's. The record shou7s that their interpretation was 
supported by legal advice. although the Texas Attorney 
General ultirnatel~. rqjectcd that interpretation. Consis- 
tently wit11 their interpretation and with the provi- 
sions of the TCPS Manual quoted above, the TCPS de-
fendants ulitlated criminal proceedings against Stidham 
for his failure to obtain the requisite guard company li-
cense. The district court held that the TCPS defendants' 
actions were objectively reasonable because they had 
prosecuted similar conduct in the past and relied on legal 
advice in initiating crklinal proceedings against Stid- 
ham. 

The TCPS defendants* hoi\;e~.er. mischaracterize the 
b s r  of Stidhmn's ciaill1 as an assertion of the right to 
operate his business without interference horn the TCPS. 
We repeat ourseIves to say that Stidham's core argument 
is that his right to due process of law was violated, not by 
the defendants' attempt to assert regulatory control over 
his business, but by tlie defendants' writing unauthorized 
and threatening letters to Stidham's clients. declaring him 
and them to be in violation of law -- all before their regu- 
latory authority had been established by a lawful proce- 
dure. Iil the vcmacuiar. Stidharn's claim is ti~ar the defen- 
dants publicly pronoimced hun guilty before he was 
tried. This conduct by public officials destroyed his busi- 
ness. Such conduct, Stidham [*I81 urges, is not objec- 
tively reasonable by any standard. 

The TCPS official, Biggs, further suggested to Stid- 
ham's clients that they were violating the law and she 
tlueatened them with prosecution. In this connection, 
B i g s  does not contend that she relied on either legal 
authority or advice in sending the letters to the funeral 

homes. Further, she has not clearly demonstrated that 
sending such advisory letters was a common practice on 
which she might have relied. n10 The record shows that 
McGlassi>n and Biggs deviated tiom the procedures es-
tablished in the TCPS Manual for penalizing entities not 
in compliance with the TCPS's licensing requiremen~s. 
Those procedures would have provided Stidhanl with 
due process. but in disregarding them, Biggs and 
McGlasson denied adequate process to Stidham. 

n10 The only other instance of such a letter 
III the record was a December 2001 letter in 
which no cninpany 1s singled out by nanle. We do 
not suggest that following an unlawhl "common 
practice" justifies the u n l a f i l  practice as objec- 
tively reasonable conduct. 

Shimek and Grumbles. by wilfully declining to no- 
tify Stidham's clients of' Tarrant County's refusal to 
prosecute Stidham and of the Attorney General's pm-
nouncement that the TCPS &d not have authority to 
regulate motorcycle funeral escort businesses. furthered 
the damage to Stidham's business caused by Biggs's lct- 
ters and hlcGIassonts threats. They were aware of the 
damage done to Stidham's business because Stidham had 
complained to them on several occasions. Thus, we find 
that Shimek's and Grumbles's refusal to mitigate the 
harm to Stidham's business was objectively unreason-
able. 

Finally, in concluding that the defendants' conduct 
was objectively unreasonable. \ye nure that the Iibeiq 
interest transgressed was clearly established and should 
have been lalo~vrl to a reasonable officer. See JTandy- 
griff, 724 F.2d 490, 493 (concluding that "due process 
guarantees to an applicant facing a licensing process no- 
tice and an opportunity to be heard[]"). Consequently, 
the defendants are not, and cannot be, entitled to quali- 
fied inmunity. 

For purposes of qualified immunity, defendants 
Biggs, IvlcGlasson, Shimek, and Glu~nbles violated Stid- 
hanl's cieariy established libel-ty interest [*20] in pursu-
ing hs chosen occupation without pi-ovi&ng due process 
of law. For the reasons stated, their conduct was not ob- 
jectively reasonable. Therefore, they are not entitled to 
the protection of qualified immunity, and tve VACATE 
the district court's grant of summary judgment and 
REMAND this case for further proceedings not inconsis- 
tent with this opinion. 

VACATED and REMANDED 

http:hoi\;e~.er
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OFFICE RECEPTIONIST, CLERK 

From: OFFICE RECEPTIONIST, CLERK 

Sent: Thursday, September 08, 2005 9:33 AM 

To: 'Charity Osborn' 

Subject: RE: Filing for Case No. 76954-1 

Received Sept. 8, 2005. 

-----Original Message----- 

From: Charity Osborn [mailto:cosborn@ij.org] 

Sent: Thursday, September 08, 2005 9:27 AM 

To: OFFICE RECEPTIONIST, CLERK 

Cc: Bill Maurer 

Subject: Filing for Case No. 76954-1 


To: Clerk of the Court 

Please file the attached Petitioners' Second Statement of Additional Authorities (with attached Declaration 
of Service) with the Washington Supreme Court on September 8, 2005. 

Case name' Ventenbergs, et a/. v. City of Seattle, et a/. 

Supreme Court Case Number: 76954-1 

Person Filing Document: 

Charity Osborn 

tel: 206-341 -9300 

bar number: 33782 

email: cosborn@ij.org 


Thank you. 

<<Petitioners1 Second Statement of Add'l Authorities.pdf>> 
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relllrii t - ~ n n ~ l  a n d  proinptI\ delete tliia e-inail. ~ncl i id ing on! attacliments uithout rendin2 or sai Ing such e-mall or nttacliments in an) inanner The 
~~na~itl iorizi.d distribution, or reproduct~on o f  this e-mall. includ~ng any attacli~nents, 1s proliibited and ma) be unla~vf i i l  Receipt b) ilsr, d~ssem~nat~on. 

anbone other than tlie intended reciplent or recipients is not a valver o f  an) attorney,'client pr iv~lege or an) other priv~lege 


[mailto:cosborn@ij.org]
mailto:cosborn@ij.org

	
	
	
	
	
	
	
	
	
	
	

