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STATEMENT OF ADDITIONAL AUTHORITIES

Pursuant to RAP 10.8, Respondent Cingular Wireless LLC submits
this Statement of Additional Authorities, to provide this Court with the re-
cent decision in Ornelas v. Sonic-Denver T, Inc., 2007 WL 274738 (D.
Colo. Jan. 29, 2007).

In Ornelas, a federal district court held that the class waiver that was
a bart of the arbitration provision in an automobile lease agreement was
nof substantively unconscionable, citing the decisions of five federal
courts of appeals and another federal district court within the same Circuit.
Id. at *5, *7. The‘ court’s holding that the class waiver before it was not
substantively unconscionable is relevant to the argument Cingular made at
pages 14-35 of its brief in the Court of Appeals and pages 1-6 of its Sup-
plemental Brief.

The Ornelas court also rejected the plaintiff’s related argument that
the class waiver was menforcéable because it effectively precluded the
vindication of statutory rights. In so holding, the court found it significant
that the arbitration provision did not prevent the plaintiff from recovering
statutory attorneys’ fees and that the agreement provided that the plairitiff
could ask the defendant for an advance or reimbursement of the costs of

arbitration if he found them to be too expensive. 2007 WL 274738, at *7.

The court also distinguished Kristian v. Comcast Corp., 446 F.3d 25 (1st



Cir. 2006) (cited by petitioners in their April 26, 2006 Statement of Addi-
tional Authorities) on the ground that the plaintiff had not established that
his-case “would require the great expense and labor described in Kristian.”
Id. These holdings are relevant to Cingular’s argument that it is not infea-
sible to arbitrate small consumer claims under its arbitration provision,.
which makes arbitration free and allows for an award of attorneys’ fees in
a broader range of circumstances than in court. See Cingular’s Ct. of

Apps. Br. at 24-28, 30-35; Cingular’s Supplemental Br. at 3-4, 7-11.

DATED: February 13, 2007 RESPECTFULLY SUBMITTED,
Evan M. Tager David J. Burman, WSBA # 10611
(admitted pro hac vice) Sally L. Morgan, WSBA #33140
David M. Gossett PERKINS COIE LLP

(admitted pro hac vice) 1201 Third Avenue, 48th Floor
MAYER BROWN ROWE & MAw *  Seattle, WA 98101-3099

LLP Telephone:  206.359.8000
1909 K Street, N.W. Facsimile: 206.359.9000

Washington, DC 20006
Telephone:  202.263.3000
Facsimile:  202.263.3300

David T. Biderman

(admitted pro hac vice)
PERKINS COIE LLP
1620 — 26th Street
Sixth Floor, South Tower
Santa Monica, CA 90404-4013
Telephone: ~ 310.788.9900
Facsimile: 310.788.3399



Wesflaw

Slip Copy
Slip Copy, 2007 WL 274738 (D.Colo.)
(Cite as: Slip Copy)

Omelas v. Sonic-Denver T, Inc.D.Colo.,2007.0Only
the Westlaw citation is currently available.

United States District Court,D. Colorado.
Artemio ORNELAS, on behalf of himself and all oth-
ers similarly situated, Plaintiff,

V.

SONIC-DENVER T, INC.; Sonic Automotive, Inc.;
and Toyota Motor Credit Corporation, Defendants.
Civil Action No. 06-cv-00253-PSF-MJW,

Jan. 29, 2007.

William J. Martinez, Mcnamara & Martinez LLP,
Denver, CO, David Reece Angle, Angle & Angle,

LLC, Boulder, CO, Douglas Scott Lyons, Lyons &
Farrar, P.A., Tallahassee, FL, for Plaintiff.

Colleen Mevers Rea, Peter F. Munger, Ford & Har-
rison, LLP, Denver, CO, Dennis Michael Black,
Stephen Darren Andrews, Williams & Connolly LLP,

Washington, DC, John Mark Vaught, Raymond W.
Martin, Wheeler Trigg Kennedy LLP, Denver, CO,

for Defendants.

ORDER ON DEFENDANTS'MOTION TO STAY
AND COMPEL ARBITRATION OF
PLAINTIFF'S CLAIMS

PHILLIP S. FIGA, United States District Judge.

*1 This matter comes before the Court on the motion
of Defendants SonicDenver T, Inc., d/b/a/ Mountain
States Toyota, Sonic Automotive, Inc. (collectively,
the “Sonic Defendants”), and Toyota Motor Credit
Corporation (“Toyota Credit”) to stay proceedings in
this action and to compel plaintiff to arbitrate his in-
dividual claims, filed April 24, 2006 (Dkt.# 15). By
Order entered April 28, 2006, this Court granted de-
fendants' motion to stay discovery pending ruling on
the motion to compel arbitration, noting that the mo-
tion to compel arbitration appeared to have been filed
in good faith, and presented a substantial issue as to
whether arbitration should be compelled (Dkt.# 19).
On June 20, 2006, plaintiff filed his response in op-
position to the motion to compel arbitration
(Plaintiff's Response) together with Exhibits 1
through 5 (Dkt# 28). Defendants filed their reply
brief on July 5, 2006 (Dkt.# 29). The matter is ripe
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for determination. The Court has determined that oral
argument would not be of material assistance.

I. BACKGROUND

Plaintiff's complaint -in this case, filed on February
14, 2006 (Dkt# 1), alleges that in February 2004 he
sought to purchase a new Toyota Camry automobile
and negotiated an agreed price and payment terms
(Complaint, § 13). His complaint essentially asserts
that due to his lack of ability to speak English, or un-
derstand the allEnglish documents that he was re-
quested by defendants to sign, he was induced by de-
fendants' misrepresentations and concealment into
executing documents for the lease of the vehicle,
rather than for a purchase, at a price higher than he
had agreed to pay, and on terms less favorable than
he had negotiated (Complaint, ] 2022). Plaintiff
avers that he did not understand that he was leasing
the automobile (Complaint, § 19), and only found out
that he had leased the car when he inquired if he
could “payoff the loan early” and was told he could
not do that because he had leased the vehicle for a
fixed period of time (id,, 9 23). Plaintiff contends that
he informed Defendant Toyota Credit that he had
been deceived into a lease rather than a purchase, but
that it took no action in response, other than to pre-
pare documents for the outright purchase of the
vehicle that had been leased (id, § 28). Plaintiff ap-
parently did pay the “payoff price” to purchase the
vehicle, and alleges this was “considerably in excess
of the purchase price he had originally negotiated”
with defendant's salesperson (id., § 32).

Plaintiff's complaint alleges eight claims for relief
which he seeks to bring as a class action on behalf of
“[a]ll racial or ethnic minority individuals whose
principal or first language is other than English, and
who, since 15 February 2002, have leased a new or
used motor vehicle from Sonic Denver.” Id, § 45.
Plaintiff claims that defendants' conduct (1) violated
42 1J.S.C. § 1981, because it deprived Latino and oth-
er nonwhite persons of rights and privileges to make
and enforce contracts as are enjoyed by white persons
(First Claim); (2) violated 42 U.S.C. § 1982, because
it deprived Latino and other nonwhite persons of
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rights and privileges to purchase, lease or hold per-
sonal property as are enjoyed by white persons
(Second Claim); (3) violated the Colorado Consumer
Protection Act (“CCPA”), C.R.S. § 61101 et seq., be-
cause it constitutes unfair and deceptive business
practices within the meaning of that statute (Third
Claim); (4) violated the Colorado Uniform Commer-
cial Code, specifically C.R.S. § 42:5108 (Fourth
Claim); (5) violated C.R.S. § 126122, providing a
statutory right of action for loss due to fraudulent
practices by auto dealers (Fifth Claim); (6) consti-
tuted common law false misrepresentations (Sixth
Claim); (7) constituted fraudulent concealment
(Seventh Claim); and (8) constituted negligent mis-
representation (Eighth Claim).

*2 Plaintiff also makes class allegations against the
Sonic Defendants and Toyota, alleging that the Sonic
Defendants have a pattern of inducing Latinos and
other nonwhite consumers, particularly those who
have limited ability to understand written or spoken
English, into leasing cars instead of buying them,
even when the Sonic Defendants know that the con-
sumers desire to purchase the cars (id, Y 3437).
Plaintiff claims that Toyota knows about this discrim-
inatory pattern, receives profits from it, and has done
nothing to stop such practices (id., 1 3942).

The complaint requests an award of actual damages,
trebled actual damages under the CCPA claim for de-
fendants' bad faith conduct, punitive damages as al-
lowed by law, attorneys' fees and costs, and pre judg-
ment interest (Complaint, Prayer for Relief, at 18).

IL. DEFENDANTS'MOTION

Defendants assert that all of plaintiff's claims are sub-
ject to arbitration based on the Lease Agreement
signed at the time of the transaction (Exhibit 1 to De-
fendants' Motion). The Lease Agreement contains an
Arbitration Provision that provides, in pertinent part:

You agree that any claims arising from or relating to
this Lease or related agreements or relationships, in-
cluding the validity, enforceability, or scope of this
Arbitration Provision, at your election or our election,
are subject to arbitration. This includes any claim that
arises from or relates to the Lease, whether in con-
tract, tort, pursuant to statute, regulation, ordinance or
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in equity or otherwise, and includes, but is not limited
to, claims asserted by you against us, Toyota Motor
Credit Corporation, and/or any of our or its affili-
ates....

Exhibit 1 at 4, § 47 (the “Arbitration Provision™). The
Arbitration Provision also contains provisions setting
forth the procedures under which the arbitration is to
be conducted, referencing the Federal Arbitration Act
(“FAA”), 9 U.S.C. §§ 116. The Arbitration Provision
also includes a sentence providing that if the lessee
cannot afford to pay and cannot obtain a waiver of
the arbitrator's fees, or if the lessee believes the fees
“will be prohibitively expensive or excessive,” the
lessor will “entertain in good faith any reasonable
written request” to pay or reimburse the lessee for all
or part of such fees. Id.

In addition, the Arbitration Provision contains lan-
guage restricting arbitration of claims on an
“individual basis” and precluding arbitration “as a
class action.” The provision contains a savings clause
specifying that if any part of the Arbitration Provi-
sion is declared invalid or unenforceable under law,
such ruling shall not invalidate the remainder of the
Arbitration Provision, except that if the provision
“prohibiting classwide arbitration is deemed invalid,
then this entire Arbitration Provision shall be null and
void.” Exhibit 1 at 4.

By letter dated April 14, 2006, addressed to plaintiff
in care of his attorney after the complaint was filed,
defendants demanded arbitration of plaintiff's claims
under the above referenced Arbitration Provision
(Exhibit 2 to Defendants' Motion). On April 24,
2006, defendants filed their motion asserting that this
Court should compel arbitration of plaintiff's indi-
vidual claims on an individual basis, and stay this
case pending the arbitration (Motion at 12).

III, PLAINTIFF'S RESPONSE

*3 Plaintiff asserts that the arbitration provisions of
the Lease Agreement are not enforceable for several
reasons. First, plaintiff asserts that no contract was
formed between the parties “given their complete and
utter failure to arrive at a meeting of the minds over
the contract's essential terms” because plaintiff
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claims he did not understand what he was signing
(Plaintiff's Response at 45). Second and relatedly,
plaintiff claims the Arbitration Provision is unen-
forceable because of a lack of mutual assent to the es-
sential terms of the Lease Agreement (Plaintiff's Re-
sponse at 69). Third, the plaintiff argues that the pro-
vision prohibiting arbitration of claims on a classwide
basis is “contrary to law,” should be declared by this
-Court to be unlawful, and therefore, pursuant to the
language of the Arbitration Provision, the entire ar-
bitration arrangement should be declared null and
void (Plaintiff's Response at 931). Further, the
plaintiff argues that whether the arbitration agree-
ment may be enforced is solely an issue for this
Court, and not an arbitrator, to decide (Plaintiff's Re-
sponse at 46).

IV. ANALYSIS

Federal law favors arbitration and “as a matter of fed-
eral law, any doubts concerning the scope of arbit-
rable issues should be resolved in favor of arbitra-
tion.” Moses H. Cone Mem'l Hosp. v. Mercury Con-
st Corp.. 460 U.S. 1, 2425 (1983). As stated re-
cently by the Supreme Court, the Federal Arbitration
Act was enacted to overcome judicial resistance to
arbitration. Buckeve Check Cashing. Inc.. v. Carde-
ana, 546 U.S. 440, 126 S.Ct. 1204, 1207 (2006). The
statute embodies a national policy favoring arbitra-
tion, placing “arbitration agreements on an equal
footing with all other contracts,” holding that such
contracts are generally valid and enforceable and may
be challenged only on “grounds as exist at law or
equity for the revocation of any contract.” Id. at
120708.

The Buckeye decision further explains that challenges
to the validity of arbitration agreements upon such
grounds as specified in the statute may be divided in-
to two types. One type of challenge is specifically to
the validity of the agreement to arbitrate, while the
other type challenges the contract as a whole, for ex-
ample on the grounds that the agreement was
“fraudulently induced” or because one of the con-
tract's provisions renders the whole contract invalid.
Id. at 1208. In Buckeye, the crux of the class action
complaint, alleging violations of the state lending and
consumer protection laws, was that the contract as a
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whole, including its arbitration provision, was invalid
due to an usurious interest charge. /d.

In deciding the issues presented there, the Buckeye
decision stated that the three following established
propositions answer the question presented:

First, as a matter of substantive federal arbitration
law, an arbitration provision is severable from the re-
mainder of the contract. Second, unless the challenge
is to the arbitration clause itself, the issue of the con-
tract's validity is considered by the arbitrator in the
first instance. Third, this arbitration law applies in
state as well as federal courts. The parties have not
requested, and we do not undertake, reconsideration
of those holdings. Applying them to this case, we
conclude that because respondents challenge the
Agreement, but not specifically its arbitration provi-
sions, those provisions are enforceable apart from the
remainder of the contract. The challenge should
therefore be considered by an arbitrator, not a court.

*4 Id. at 1209. The first two of these three proposi-
tions apply to the instant case here, initiated as it is in
federal court. The application of these propositions
yields the same result the court reached in Buckeye.
The challenge to the Arbitration Provision should
thus be decided by an arbitrator, not by this Court. /d.

Here, it is apparent that plaintiff's éhallenge is not to
the Arbitration Provision itself, but rather to the con-
tract as a whole. He alleges he was fraudulently in-
duced into a lease agreement rather than the purchase
agreement he was seeking. He claims the Arbitration
Provision should not be enforced because “no con-
tract was ever formed between the parties, given their
complete and utter failure to arrive at a meeting of
the minds over the contract essential terms.”
(Plaintiff's Response at 4). There is no allegation in
the plaintiff's complaint nor any argument in the
Plaintiff's Response challenging the Arbitration Pro-
vision itself, other then the argument that the ban on
classwide arbitration should render the provision un-
enforceable. The Court, however, addresses that ar-
gument below.

Plaintiff seeks to take his case outside application of
the above ‘holding of Buckeye by arguing that this
case fits into the language that appears in footnote 1
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to that decision. See 126 S .Ct. 1208, n. 1 (Plaintiff's
Response at 5). There the Court stated that:

The issue of the contract's validity is different from
the issue of whether any agreement between the al-
leged obligor and obligee was ever concluded. Our
opinion today addresses only the former, and does
not speak to the issue decided in the cases cited by re-
spondents (and by the Florida Supreme Court), which
hold that it is for courts to decide whether the alleged
obligor ever signed the contract, whether the signor
lacked authority to commit the alleged principal, and
whether the signor lacked the mental capacity to as-
sent. [Citations omitted.]

Plaintiff apparently argues that his inability to under-

stand spoken and written English is tantamount to de- '

priving him of the capacity to enter into a contract,
rendering the issue in this case not whether the con-
tract is “valid,” but whether a contract was ever
formed.

This Court does not view this case to fit within what
may be exceptions to compelling arbitration as de-
scribed in the footnote in Buckeye. Plaintiff here does
not claim that he didn't sign the lease agreement, or
that he lacked authority to enter into a contract, or
that he lacked mental capacity. To the contrary,
plaintiff claims he entered into an agreement with the
Sonic Defendants. Plaintiff's affidavit states that he
“came to an agreement” with the representative of the
Sonic Defendants, and describes the terms that he
agreed to. See Omelas Affidavit, Exhibit 1 to
Plaintiff's Response, at § 10. What plaintiff alleges in
his complaint is that the written agreement did not re-
flect these terms, that he did not understand that the
agreement did not reflect the terms he negotiated, and
therefore he was defrauded or deceived. But that is
not an assertion tantamount to lack of capacity or
failure to enter into any agreement.

%5 Accordingly, this Court must apply the analysis
set forth in Buckeve. 126 S.Ct at 1209. Because
plaintiff challenges the validity of the Lease Agree-
ment, but not specifically its Arbitration Provision,
the provision may be enforceable even apart from the
remainder of the contract. Accordingly, the plaintiff's
challenge to the Lease Agreement here must be first
considered by the arbitrator, and not by this Court.

i
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Moreover, contrary to plaintiff's argument, the fact
that the Arbitration Provision includes a provision
prohibiting arbitration on a classwide basis does not
change this result, Although the Tenth Circuit has not
addressed the issue of whether a bar against class-
wide arbitration is enforceable, or whether it may in-
validate an otherwise enforceable arbitration agree-
ment, at least five other circuit courts of appeals have
held such classwide arbitration bans to be enforce-
able. Citing these cases, at least one district court in
the Tenth Circuit has held that a consumer agree-
ment's prohibition on participation in a class action,
or class arbitration proceedings, does not render the
agreement unenforceable or unconscionable. See £d-
wards v. Blockbuster, Inc., 400 F.Supp.2d 1305, 1309
(E.D.Okla.2005). The court there found that such
provisions are a common feature of consumer arbitra-
tion agreements, and numerous courts have recog-
nized that they are valid and fully enforceable, citing
s v. First Amer. Cash Adv " Georgia,
LLC._ 400 F.3d 868, 87778 (11th Cir.2005), cert.
denied, 126 S.Ct. 1457 (2006); [beria Credit Bureau,
Inc. v. Cingular Wireless LLC, 379 F.3d 159, 17575
(5th Cir.2004); Carter v. Countrywide Credit Indus.
Inc., 362 F.3d 294, 301 (Sth Cir.2004); Livingston v.
Associates Finance, Inc. 339 F.3d 3553, 559 (7th
Cir.2003); Snowden v_ CheckPoint Check Ca.

290 F.3d 631, 638 (4th Cir)), cert denied, 537 1).S.

1087 (2002); Johnson v. Hest Suburban Bank, 225

F.3d 366, 378 (3d Cir.2000), cert. denied, 531 U.S,
1145 (2001).

Notwithstanding these cases plaintiff urges this Court
not to enforce the Arbitration Provision because the
classwide arbitration ban will preclude plaintiff and
the plaintiff class from vindicating their statutory
rights. He argues that because the plaintiff's claim is
of a relatively modest amount, absent the ability to
pursue the claim with similarly situated individuals
on a classwide basis, his ability to pufsue the claim is
“small to nonexistent.” (Plaintiff's Response at 15).
He submits that “even with $3,600 in damages at
stake, given the economic realities at work, experi-
enced counsel will only accept these cases for contin-
gent fee representation on a class basis.” Id. In sup-
port of this argument he submits affidavits from ex-
perienced plaintiffs' counsel. See Exhibits 4 and 5 to

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Plaintiff's Response. He urges that in this situation,
because being precluded from pursuing claims on a
class basis would effectively preclude plaintiff and
the putative class from vindicating the federal and
statutory rights asserted in the complaint, the Court
should “find the Class Prohibition unlawful and thus
unenforceable.” (Plaintiff's Response at 1516).

*6 In support of his argument plaintiff relies on the
decision in Kristian v. Comcast Corporation, 446
F.3d 25 (1st Cir.2006), a putative class action anti-
trust case in which the court held that because of the
presence of a bar on class mechanisms in arbitration,
it declined to compel the plaintiffs to arbitrate their
antitrust claims if that bar remained in place. 446
F.3d at 59. In reaching this result, the Kristian court
distinguished the case before it from the cases cited
above, in particular Johnsor v. West Suburban Bank,
supra, finding that the rationale applied in Johnson,
where plaintiff was bringing a claim under the
TruthinLending Act (“TILA™), does not necessarily
apply in the context of a plaintiff's class action anti-
trust case. The Kristian opinion identified the follow-
ing three factors on which the Joknson case relied to
determine that the bar on class arbitration did not
render the arbitration prohibition unenforceable: first,
it noted that class actions do not necessarily give
plaintiffs better incentives to bring private enforce-
ment actions under TILA; second, it noted that
plaintiff in 2 TILA case could still find representation
without a class action mechanism due to the availab-
ility of attorneys' fees and costs; and third, it noted
that even if that private enforcement actions fail,
there are administrative enforcement procedures that
exist “to fill the void.” 446 F.3d at 5657. The Kristian
concluded that these rationales drawn from the TILA
context did not support the validity of a bar to class
action arbitration of the plaintiff's antitrust claims.

In discussing the inapplicability of the Joknson de-
cision in the antitrust context, given the often “sheer
complexity” of such cases, the First Circuit emphas-
ized that unlike a TILA case, which “usually hinges
on whether the facts” of a specific transaction estab-
lish a violation, in an antitrust case the question of
whether a company's action constitutes a violation is
usually a complicated question of fact. Id. at 575

The opinion points out that resolution of such ques-
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tions typically involve great expense and labor by
plaintiff's attorneys, and the commitment of high ex-
pert witness fees ranging in Kristian allegedly from
$300,000 to $600,000, whereas the individual recov-
ery is estimated to range from only a few hundred
dollars to a few thousand dollars. Id. at 5859. The
Court also rejected the rationale that the opportunity
to recover attorneys' fees provided the necessary in-
centive because antitrust cases are “by their nature
difficult and uncertain” and the “disproportion”
between the damages likely to be awarded and the at-
torneys' fees likely to be claimed on behalf of an indi-
vidual consumer antitrust plaintiff would make it
“highly unlikely” that an attomey could justify being
made whole by the court. /d. at 59, n. 21.

Although the Kristian opinion may provide a valid
rationale for not enforcing a classwide arbitration bar
in an antitrust case, this Court finds that the rationale
lacks support in the context of the instant case. There
is no basis for concluding here that compelling arbit-
ration, even with the bar on classwide arbitration,
would effectively preclude the plaintiff from pursu-
ing his claims. Plaintiff here is not seeking only a few

‘hundred dollars, but rather claims that his damages

are at least $3,582. See Omelas Affidavit, Exhibit 1
to Plaintiff's Response, q 25. Plaintiff alleges that he
is entitled to a trebling of these damages under the

'CCPA. Complaint, Prayer for Relief, at 18. He fur-

ther asserts a right to punitive damages and pre judg-
ment interest. Jd.

*7 He also claims entitlement to attorneys' fees and
costs, and the Court notes that the Arbitration Provi-
sion allows recovery of such fees and costs if applic-
able law gives a party the right to recover such fees.
Certain of the statutes under which plaintiff asserts
his claims also provide for an award of attorneys'
fees. Furthermore, although plaintiff does not ex-
pressly raise the costs of the arbitration process as a
grounds for finding the classwide ban unenforceable,
the Court notes that the Arbitration Provision
provides that plaintiff may seek an advance or reim-
bursement from the defendants for the costs of arbit-
ration if they are found to be prohibitively expensive -
or excessive (Exhibit 1 at 4). Cf Livingsfon v. Asso-

:eiates Finance, Inc., supra, 339 F.3d at 556 (“the fact

that Associates agreed to pay all costs associated
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with arbitration forecloses the possibility that the Liv-
ingstons could endure any prohibitive costs in the ar-
bitration process.”) (emphasis in original).

In addition, unlike the complexity associated with the
antitrust case described in Kristian, plaintiff's claim
essentially involves only one transaction, which oc-
curred over a brief period of time, involving at most
perhaps four or five witnesses. There is no indication
in any submission by plaintiff that an expert witness
is contemplated or that expert witness fees would be
incurred. There is no indication that the nature of the
plaintiff's own case would require the great expense
and labor described in Kristian.

This Court also declines plaintiff's invitation to hold
unconscionable the classwide arbitration ban con-
tained in the Arbitration Provision. Although plaintiff
cites to several cases that have held classwide bans
on arbitration to be unconscionable (Plaintiff's Re-
sponse at 1825), the decisions are primarily state
court cases, and they do not follow the federal circuit
court opinions cited above in the Edwards decision
that have found that such provisions are not uncon-
scionable under the Federal Arbltratlon Act. See e.g.

F.3d at 638 (rejectmg the borrowers argument “that
the Arbitration Agreement is unenforceable as uncon-
scionable because without the class action vehicle,
she will be unable to maintain her legal representa-
tion given the small amount of her individual dam-
ages.”).

In addition, plaintiff's main argument for finding the
classwide ban to be unconscionable (Plaintiff's Re-
sponse at 1820) is the same argument made above for
not enforcing the arbitration agreement, which this
Court has already rejected-namely that plaintiff will
be precluded from pursuing his claims if not allowed
to proceed on a class basis.

Finally, plaintiff argues that the ban on classwide ar-
bitration is “procedurally unconscionable” because it

is included in a “standardform contract,” which he’

claims gives it an “adhesive nature,” presented to him
in small English font on a “take it or leave it” basis
(Plaintiff's Response at 22). However, the suggestion
that unequal bargaining power renders the classwide
arbitration prohibition itself unconscionable is under-
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mined by plaintiff's asserted inability to communicate
in English, for he would not have had the ability to
exercise bargaining power even if the provision has
been subject to negotiation. Of course, if the arbitrat-
or finds that the entire Lease Agreement was the
product of fraud, “procedurally unconscionable” or
invalid because of plaintiff's lack of understanding or
for any other reason, the limits of the Arbitration Pro-
vision may be found invalid as well. But, as stated

"above, that is a matter for the arbitrator to determine,

CONCLUSION

*8 For the reasons set forth herein, defendants' Mo-
tion to Stay This Case and Compel Arbitration is
GRANTED in part and DENIED in part. The motion
to compel arbitration is GRANTED to the extent it
seeks to compel arbitration by the plaintiff of his in-
dividual claims on an individual basis. The motion to
stay proceedings pending arbitration is DENIED.

Under the facts of this case the Court finds that while
plaintiff may have a right to pursue his claims in ar-
bitration, this. Court will not compel him to do so
over his own objection. The Court also assumes that
defendants do not desire to be compelled to arbitrate
if plaintiff does not wish to pursue his claims. Ac-
cordingly plaintiff may desire to voluntarily dismiss
his complaint and terminate this case.

If plaintiff wishes to pursue the arbitration that the
defendants seek to compel, he may pursue any rem-
edies he has under the arbitration agreement, and the
arbitrator(s) will have authority to determine the ar-
bitrability of the issues presented.

Thus, the motion to stay proceeding in this case
pending such arbitration is DENIED. Instead, the
Clerk of the Court is directed to ADMINISTRAT-
IVELY CLOSE this case, subject to reopening for
good cause shown after the completion of the arbitra-
tion, if one is commenced.

D.Colo.,2007.
Ornelas v. Sonic-Denver T, Inc.
Slip Copy, 2007 WL 274738 (D.Colo.)
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CERTIFICATE OF SERVICE

Evan M. Tager (pro hac vice) David J. Burman, WSBA #10611
David M. Gossett (pro hac vice) Sally L. Morgan, WSBA #33140
MAYER BROWN ROWE & MAW LLP  Stephanie Kornblum, WSBA #35531.

1909 K Street, N.W. PERKINS COIE LLP

Washington, DC 20006 1201 Third Avenue, 43th Floor
Telephone:  202.263.3000 -+ Seattle, WA 98101-3099
Facsimile:  202.263.3300 Telephone:  206.359.8000

: Facsimile: 206,359.9000
David T. Biderman (pro hac vice)
PERKINS COIE LLP

1620 — 26th St., 6th Floor

Santa Monica, CA 90404-4013
Telephone:  310.788.9900
Facsimile: 310.788.3399

Attorneys for Respondent

36438-0003/LEGAL13022309.1



CAROL KNESS states as follows:

1. I am a secretary at the law firm of PERKINS COIE LLP,
attorneys of record for respondent, Cingular Wireless LLC, have personal
knowledge of the facts set forth herein and am competent to testify
thereto.

2. | On the 13th day of February, 2007, I made arrangements to
file Respondent Cingular Wireless, LL.C's Statement of Additional Au-
thorities and this Certificate of Service to the Clerk of the above-entitled

Court by forwarding the same via email to supreme@courts.wa.gov

3. On the same day, ] made arrangements for copies of the
same documents to be delivered to counsel of record for Petitioners via

email as follows:

Stephen J. Crane

Douglas Dunham,

Crane Dunham PLLC
800 Fifth Ave., Suite 4000
Seattle, WA 98104-3179
scrane@cranedunham.com

ddunham@cranedunham.com

Steve Rosen

Law Office of Steve Rosen
800 Fifth Ave., Suite 4000
Seattle, WA 98104-3179
steve(@rosenlitigation.com
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F. Paul Bland, Jr.

Trial Lawyers for Public Justice
National Headquarters

1717 Massachusetts Ave., NW, #800
Washington, D.C. 20036-2001

pbland@tlpj.org

Leslie A. Bailey

Trial Lawyers for Public Justice
555 Twelfth St., Suite 1620
Oakland, CA 94607
lbailey@tlpj.org

with copies to counsel for Respondent as follows:

Evan Tager

David Gossett

Mayer Brown Rowe & Maw LLP
1909 K Street, N.W.
Washington, D.C. 20006
etager@mayerbrownrowe.com
dgossett@mayerbrownrowe.com

Neal S. Berinhout

Cingular Wireless LLC

5565 Glenridge Connector, Suite 1700
Atlanta, GA 30342

neal.berinhout@cingular.com

David Biderman
Perkins Coie LLP
1620 — 26th St., 6th Floor
Santa Monica, CA 90404
dbiderman@perkinscoie.com
4. On the same, [ made arreingements for true and correct cop-
ies of the same documents to be forwarded to counsel for amici curiae via

facsimile, U.S. Mail or email as follows:
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Counsel for CTIA — The Wireless Association

James C. Grant

Kelly Twiss Noonan

Shelley M. Hall

Stokes Lawrence P.S.

800 Fifth Ave., Suite 4000
Seattle, WA 98104
james.grant@stokeslaw.com
kelly.noonan@stokeslaw.com
shelley.hall@stokeslaw.com

Counsel for Association of Washington Business

Kristopher I. Tefft

Association of Washington Business
1414 Cherry St., S.E.

Olympia, WA 98507

krist@awb.org

Counsel for Amazon.com, Inc., Intel Corp.
Microsoft Corp. and Realnetworks, Inc.

Andrew J. Jarzyna (pro hac vice

" Skadden Arps Slate Meagher & From
333 W. Wacker Dr., Suite 2100
Chicago, IL 60606
ajarzyna@skadden.com

John D. Wilson

Wilson Smith Cochran Dickerson
1700 Financial Center

Seattle, WA 98161-1007
wilson@wscd.com

David T. McDonald

Preston Gates & Ellis

925 Fourth Ave., Suite 2900
Seattle, WA 98104
davidm@prestongates.com
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Counsel for The Chamber of Commerce of the
United States of America

Robin S. Conrad

Amar D. Sarwal

National Chamber Litigation Center
1615 H Street, N.W.

Washington, D.C. 20062
Telephone:  202.463.5337
Facsimile: 202.463.5346

Aphrodite Kokolis

Schiff Hardin LLP

6600 Sears Tower

Chicago, IL. 60606
Telephone:  312.258.5500
Facsimile: 312.258.5600

Harold A. Malkin

Jordan Gross

Yarmuth Wilsdon Calfo PLLC
925 Fourth Ave., Suite 2500
Seattle, WA 98104

hmalkin@yarmuth.com
jgross@yarmuth.com

1 Counsel for Attorney General of Washington

Shannon E. Smith

Senior Counsel :

900 Fourth Ave., Suite 2000, TB-14
Seattle, WA 98164

shannons(@atg. wa.gov

Counsel for Washington State Trial Lawyers
Association Foundation

Bryan P. Harnetiaux
517 East 17th Avenue
Spokane, WA 99203
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Debra L. Stephens

6210 E. Lincoln Lane
Spokane, WA 99217
debra@debrastephenslaw.com

Counsel for AARP and National Association of
Consumer Advocates “

Deborah M. Zuckerman
-AARP Foundation

601 E Street, N.W.
Washington, D.C. 20049 .
DZuckerman(@aarp.org

David A. Leen

Leen & O'Sullivan
520 East Denny Way
Seattle, WA 98122

david@leenandosullivan.com
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1 CERTIFY UNDER PENALTY OF PERJURY undér the laws of

the State of Washington that the foregoing is true and correct.

SIGNED and DATED at Seattle, Washington this 13th day of

February, 2007 by CAROL KNESS.

Carol Kness
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