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SUPREME COURT OF THE STATE OF WASHINGTON 
7 

S'L'ATEOF WASHINGTON, ) 
8 ) 

Rcspondcnt, ) No. 77629-6 

I/ 1 
VS. ) (Court of Appcals No. 54905-7-1) 

10 ) 
MARK PI lI.I.,I,TP NET.,SON, ) STATE'SANSWER 1'0 

11 ) PBTITIONBR'S "MOTION TO 
Petitioner. ) STRJKE STATES ATTEMPT TO 

12 ) SUPPLEMENT RECORD" 
) 

14 
1. lug(N'1'TTY.01; RESPONSI\IP PARTY 

IS 
Kacpondont, State of Washington, answers Pclitioner's Motion lo Strike State's Attempt 

1 6 
to Sirpl~lcmentRccoi-d, as designated in part 2. 

17 

2 .  STA?'nME,NTOF KEIdEF SOUGH?--..*A ,,,...-

To dcny Pctitionw's "Motion to Strikc the State's Attempt to Supplcrnmlt the Record." 

3. FACTS RELFVANT_-"---.-- -.-.."- 'TOANSWER TO MOTSW 

Pclilioncr Nelson has boldly asserred throughout the procccdillgs of this case at ill1 lcvcls 

that l ~ owas Lle,nieddue process becausc the Dcpnrtment of Licensing ("DOIT) faililcd to sond 
Norm Mulen~,Prosccvting Altori~cy 
W554 King County C'ourt t~~~u~u 
5 16 Third ~ v c n u c  
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1 nchticc nt'rcvocation to n tcnlynrary acldrcss nnd instead, sent it to Nelsoa's address of record (as 

2 )I i.cqrlilul by statute). IIe has asscrtcd illat 1101, was cavalier in its treatment of him and ncvcr 

3 !I r ~ s p ~ , r \ ~ l ~ Jto his spocific letlcr of inquiry that he sent soon after his Decembcr 2005 

4 /I i~~cnrccr;iiion.1lc clai~llsT30L cam~lctelyimiorcd his inquiry and concerns. But llw rccords 

I1 obcoi~lcdby tllc Stale in preparation for this Court's rcview refute the truthfulness of his 

b I/ nsscl~iions. Yct, Nelson seeks to hide the records from the cwn. Ile has filed a Motion to Strike 

7 Siulefs Attenlpt to Supplcrnent the Record. Tho court has permiitcd the Statc ulltil today to file 

8 /I any  :inswcr to that motion. 

11 
On May 11, 2006, the Statc filed a llloiion to supplc~l~enlthe record togctl~erwith its il 

10 rrspollrc hricf, u~iderthe lime set by RAP 9,10. Copics of ninefccn ofthe docu~uentswere 

I 1 II inclurlcd as appendices it1 the rcsponse brief on May 1 I ,  2006. 

CSROIJNDS FOK RET,IEII' ANT) A&&XIMENiI:13 11 1. ---

14 RAP 9.10 providcs, ill relevant part, 

CORWCTJNG OR SUYPLEMENTINC: liEC01311 
AFTFH 'I'RANSMITTAL'I'O APPELLATE COURT. 

II'ilparty 1x1s made a good fdilh effort la ytovidc those portiolls of' 
rllc rccord rcquired by n~lc9.2(b), thc nppellatc court will rlot 
ordinarily dismiss a revicw proceeding or al'firnl, reverse, or 
modify a trial court decision or administralive adjljudicalivc order 
ccrlificd for direct review by the superior court bccause OF thc 
failure o f  thc party to provide thc ~ppellatccourt with a completc 
rccord uf tlic proceedings below, Iftire vecor(l is ~ ~ o t s y f l c i e ~ r f l y  
corriplet~.to permit a rlecisiotl on tiis merr'th-ofthc is,s#ie,s 
pre.serzterlft~rreview, the up/~ellutecourt mny, on its ow11 
itiilicrtive or mz lhc rttolinn of aparty ( I )  direct the tmwsmiflulof 
rrrkritiorral clerk's pciprrrs uji d exhibits or adnzlrr istrutiv~r~crrrds 
u h ~ lt-lribits agericy, .. .cevtijied by flte ndmi~~istruliva 
(Emphasis addcd.) 
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'I he party . , , pcnl~ittcd to supplement the rccord on review rnust 
file citl~cra designation of ctcrk's papcrs as provided in rule 9.6 or 
n staterncnt of arrwnyemcnts as providcd in rule 9.2 wjlllin thc tilne 
set by the nppctlate court. 

RAP 9.2 provides, in part, Ihat , , ,, Any party may supplemcllt the 
designnlion of clerk's papers and exhibits prior to or with the filing 
c>C thc party's Iris1 bricf. Thcrcafler, a party may supplement thc 
desigurztion only by order ofthc appellate court, upon motion. , . 

At all timcs thro~ighout the proceedings described abovc, the State has accepted thc 

rl-u~hf~ilncss asscrtions that the IIOL never rcspondcd to his above-of Nelson's t~nrlhis co~~nscl's 

dttscribcd Ji~nua1-y3,2001 inquiry to thc DOI,. IIowevcr, the Statc lemned in Idle March, 2006 I 
that tllc D01,in Fict rcspondcd in writing to Nclson's inquiry, mailcd to him at the telnporary 

ft~cilily.Thc State lhcn requerstcd uld rcccived a certified copy of Nclson's DOL records from i 
tllc years 2000 till-ough 2001 approximntcly Marc11 24, 2006, As soon as rcvicwecl, thc Slale 

~latifir:clNclson's counscl ulid scnt a copy to him, on April 4,2006, 'J'hc cerlilicd ~ O C L ~ ~ ~ I C ? ~ I ~ S  

wcrc scnt LO ltlc court ~ ~ n d e rcnvcr leller dated April 18,2006, Subsequently, the Slntc filed il 


Matioil 1.0SuppIcme111thc Recorcl under RAP 9.10, wit11 its final brief, on May 11,2006. 


I11 support of his motion to strike, Nelson characterizes thc State's erfort ta providc a 


curllplcte rccord for this Court as " . ,a dcspcmtc, last minutc eflbrt." (Pet. Molinrl p. 4) I 
I Molsovcr, he iisscrts that lhc State could always hwe subpocnacd the relcvant DOLrccords lbib 

i l - i i ~ lo r  st any lime thcrcaftcr, and instcad chose to only seek thcrn for this Courts revicw, IIe 

1 implics that, irt11cy arc necessary ow, they should have bccr~provided long ago by the State. I 
1 I)ctilioner misses IIIC trl~trkfor scvcral reasons. First, thc motion lo supplement is 11ot a 

I tlcsperi~te,frivolous cffur~.It is ncccssary because of Nelson's posture in this appcal and thc 

grourltls 1111~11.1which this COIII? hns grantcd review. The issue is whether duc proccss was dcniod 

Nclsun by DOI, when it scnt notice ofrcvocation o r  his liceilse to his address ofrecord rarhcr. 
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\l,;l11 n tunporery rchabili(atio11 facility ondcr circumstnncesNelson dcscrihes as having been 

donc in  conlplete disregard of his rcqucst and in sending tho notice to a known, stale addrcss. 


'I'heru i s  nothir~gto support a description of the address of rccord as slale or "blown as stale", 


I lc nsscrts "1)OL'sfaihrreia  c(.rnmrrnicrrle with ihepefilhner at [NEKF'' ;and describes hi~nselr 


as ir jail~rlpei~snnwho has informed tho governnrent thnt he has no orher ncr'drtcss;he complains 

lJ?:it ,.. with hilv C I I"'l'kicdi,sregnrdshoulnfor thc petiliorrcr's requcst that lhc I)OI, cr~mmt~nicule 

NHP;', . . and so forth. These conintents are all. taken Iiom his bricf in support of his Motion for 

l)iscr~ion;i~.y to be rolcva~lttoKevicw. If the comrnerlts and assertions arc considcrcd by Nclso~l 

h i s  I>ricli~lg,then lfic corollary infornlntion is equally legitimate. 

l 'hu  rccord s i ~ p p l c m c r t i o ~is ncccssary to correct thcse and other misleading 

cl~arn.ctul.izi~lions of thc true facts rclcvanl loby Nelson that can affect this Court's u~~dcrstandi~lg 

tllc issucs prcscnicd. 'The rulcs of this Court arc consistent with the State's effort in ensu~~ir~gthc 

Clurrri is praovided an accuralr! rccord by which to rcrldcr a fair, informed and intelligent decision, 

I9AI1 1.2 provides: INTERPRE'I'ATION AND WAIVER OF RULES BY COURT 

(21) Interpretation, l'hcse rules will be liberally 
interpreted to prornotc justice and facilitate tile decision of cases 011 
tile merits. Cases and issues will,not be detcrlrlined on thc basis o f  
conlpliancc or ~loncon~pliancewith these rules cxccpt in 
cornpelling circumstances where justice demands, subject to thc 
restrictions in rulc 18.8(b), 

, - -

(c) Waivar. TJzc appellate cou~tmay waive or alter thc 
provisions of'any of thcsc nllcs in ordcr to serve thc crlds or 
justicc, subject to the restrictions in mlc 18.8(b) and (c). 

'Ihc in~cntionoTrhis court's revicw then is thc same as Ihc Stntc's and KAY 9.10 should 

l h ( ~ ' r c ( i ) r ~bc libel-ally conslru~dto permit ihc State's supplcsncntatio~~ of thc record, howcvcr 

inart hi1 its initial filing may bc corlstrued when it was f irst sent tmder covcr letter only, 1 3 ~ 1 ,a 
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forrn;ll rllolioil I I I I C ~ C ~RAP 9,10 was included with the Statc's last bricf, in accordance with a fuir 


i~~tcrpt*eti\lioo
ofthe rule. The nllcs favor granting the State's molion to supplement the rccord. 


C'111lyin this wtty can thc court rcwch a just decision on the mcrits. 


Sccc~tldly,whilc it may bc true h a t  the Statc could havc subpoenncd UOI, records beforc 

I 

trial for the irlntio~lto dismiss, there was no recognizable rcason to do so. I t  would have scc~~lcd 

I i~ usclcss act irncler a heavy cnscload. Nclsoil WCL~bcing tried for Driving While Licensc 

Srrspcndcd/I<cvokcd in the First Dcgree, RC W 46.20.342. The proof rcquired to find 11im guilty 

, woirlrl Irc prcsei-itcd to the tricr of fact by admitting thc Ccdified Copy of Driving Kccord 

m (CCDR),n ccrlilicd copy of lhc notice ul'tcvocatio~~scnt to Nelsoli, and tcstiinony from thc 


arrrslillg nficer, Thc arresting officer would, inter dia, cstoblisll the idcntity of the drivcr as 


Mark Phillip Nclson, clatc of birlh, and driver's l icc~lsenumber, and so forth. 'Lhc CCDR tllnt tiic 


ol'ficcr rcclr~es~cd fact of licensc
wo11ldhc nclinilted as cvideiice to thc court of t l~c  


suspcnsionircvocnrion 011the date of arrcst. The copy of the notice scnt hiin would establish dric 


, 	 proccss in the notification proccss, ss required by slatulc. Under es~ablishcdcase law, that is all 

thc cvidc~lccrlecessnry to prove bcyond n reasonable doubt that thc dcfendant Nelson was 

dr.ivin~;wl~ilclicense! si~spcnded/revokcdon the charged datc. 

1 Nolson'e motion 10 dismiss would not have provoked thc State to doubt thc truth of ~ l ~ i ~ t  

1 	 Nclson i~llcgcd-- thd  he was at NERF when his notice orrcvocation was mailed l o  his wddrcss 

of'rccord. alld that UOI, did not contact h i n  at thc temporary rehabilitation fi~cility,~houghhc 

hnd z~slrodtlrc~uto. l 'hc i'acts prcscntcd werc unusual, but thasc facrtcts would not bc apporcnt as 

Ilnviug :in cffcct on thc State's prool'under existiiig law, 

'T'hereason that the State wt~uldnot have conccrlzed itself at trial with requesting or 


subpi~ol~niug I)OTJ records was (1) it:really had no reason to clistrr.~stthe truthfulness i ~ f 
f~~rthcr  
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Nalsmfs wsertions, paliiculilrly since it did not seen1 relevant to DOL luving sent for111illal notice 


to , 1 1 1 ~artciress of record as requircd; and (2) statutory and casc law would not requirt: it. Slatc v. 


S~ni \ l~ : 
244 Wrl.2d 665,30 P.3d 1245 (2001), hcld that whencvcr apcrson's driving rccord, us-,...,. 7 

r~,ninti~ir~cdby lflc department, brings him within thc definition of an habitual traffic oSfender, as 

dclillcd in  RCW 46.65.020, lhc D01,shali fortllwith notify thc person orthc revocation in 
I, writing by curlificd mail at his address of rccord ns n~ainlaincdby tlrc UOL. RCW 46.65.065 

' ~.~ncc~uivocelly a l~oticcof revocation to the drivcrfslast address of rccord,dirccts JIOL to ~encl 

1 I f  IlOl,'snoticc of revoctttion does not comply with thc statutory standards, it is invalid. 7'0 
i 
I csrnblish H violation ufdue process, thc defendant milst at Iciwt allege UOL failed to coll~plywith 
I 

111cstatiito ar~dthis failure dcprivcd thc defendai~tofnotice or tllc opportunity to bc heard. 
1 

MQI-cover.i t  is well scttled that actual notice is not requircd. RCW 46.20.205(1)(b); 

I ....,-..-. v. VahI, v. Pcrsb 96 Wash. App. 1,975,iSit~le ,--- 56 Wash. Apy. 603, 784 P,2d 1280 (1990); &ate 


P.2d 6 ( I  999). 


i 
'l'hus. the State woulcl not have nccdcti cltlditio~~elrecords to PI'OVC the casc against 


Nclsnn, as evidellccd by thc conviction horc, 'and thc King County Supcrior Court's rcjcciio~~
of 

1.1 is appeal, 130th courts arc wcll acquainted with the proof rcquirenlc~ltsoutlincd abouc, '1'11e 

i evidcllce thc t i~nccomplied with the known standards for proof beyond a reasonablr: doubt 

~ ~ t l ~ i . \ ~  an l~abitualtraffic offender, thatt.hc defendant was properly notificd of his rcvocniio~lus 

i ~ c t u dnotice was not mquircd; that the staluto required that notice bo sent to Nclsods last known
i 
1 ~Idrcssof rccord, and it was; and finally, that Nelson drove on tho charged datc. 

W1.1~11this Court grctntcd discretionary review (and thc Court o f  Appcals had not), it 

sccrncd yrcrdcnt to explore marc Ti~llytlie due prclcess conccrrls Nelson continut41 to prcss. Whir[ 

t l i J  f101, do i~ re.lsj~o~zsslo Nclso~r'sinquiry? Why rlidn't D(L,  sirnply unswer his iriqzliry? Wo~.,lcl 

Norm Malcng, Prosecuting Atrorney 
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i /  hrnv hern so d[Oliclrl/? Thor~ghdue process does not reqaire it, did DClL reuNy si~uply 

dirrcg~~r(lIris inquiry altogether, a s  ha asserts? Wotdld these circumstances uf'kct the due 

IT'~OCC,VS~ , P S ~ I C ?S/~ouldthey? 

In light of thesc questions, NIL rccords were obtained. 'lhe DOI. rccords do chango Ole 

chnractcr and lcilor of Nc1so11'sdue proccss cllallonge. This Court should havc ihe nlatcrials 

s u b ~ ~ l i l ~ c dby tlic Stalo that supplcrnent ihc misleadii~g,incornplrte records presented to thc trial 

c,ourl ancl cach of the appcllntr: courts to date, ul order to reach a just dccisiorl on the mcrils, as i t s  

intention sliould bc, If filing of tlle certified rccords ji-om DOI, fi~llsshort inany way, !his 

('n~lrl'sR I I c ~ ~ I ~ ~or  strict compliailce for filing the rccords and ncceptancc of them under RAP 1 2  

and RAP 0,IO will promote jc~sticcmid facilitate thc dccision of thc case on its merits, 

Nelson's 11lolionto slrike thc Sti3.t~'~attempt lo supplemont the record should thercforc be 

Dt~tedthis 22d day of Muy 2006. 

NOKM MAT,ENG 
King County Prosecuting Attorney 

DEANNA J E N N ~ ~ ~ G SFULLER, WSRA f7914 
Senior Dcputy Prosecuting Attorncy 
Attorneys for Respotldcilt 

Norrrr Malrsng, Prosecuting Auor~~cy 
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4 

1 certiljr undcr penalty of perjury that on this datc, I placed in the U.S. Mail, at1 cnvelopc 

5 
;ldclrcsso~lto counscl for Petitioner Nelson, Mick Woynarowski, at 'lhc Defendcr Organizwlion,

1 810 'I'hird Avoilue, #ROO, Scaltlo, WA 98104, that contained a copy o f  thc State's Answer to 
7 

I'ctitiortcr's M o ~ i ~ t lto Sirikc State's Attcrnpi to Supplemer~tthe Record. 
8 

I.)~s;l~lr~rl. DilIc (May 22,2006)Jenirii7gs Fuller 

ALScattic, WLisllington 


Norm Maleng, Prosecuting Atlol-rlcy 
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