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Respondents National Surety Corporation and Fireman's Fund
Insurance Company (collectively "Fireman's Fund") submit this
supplemental citation in response to certain questions asked by the Court
at oral argument, which raised two issues about the content of the record
not addressed by the parties' briefing.

1. Opened Eves. The Chief Justice, in response to a statement
by Dr. Woo's counsel during his rebuttal argument, asked whether counsel
was saying that Tina Alberts' eyes were taped open to monitor the level of |
anesthesia, and not to make the picture of the "practical joke" more
authentic.' Counsel responded in the affirmative, and when queried by
another member of the bourt about where support for counsel's stafement
could be found in the record, resi)onded that this point had'not been
addressed in the briefs, and that supporting pages from the record would
be locé,tcd and submitted to the Court th.fough a postargument citation of
authorities. . v

Dr. Woo subsequently submitted a citation, attaching copies of
pages 474 through 476, Volume III of the Verbatim Report of Proceedings
of the jury trial of Dr. Woo's "bad faith" and related claims, which are
pages from the direct examination of Dr. Woo by his couns)el. The
undersigned counsel has reviewed the entirety of Dr. Woo's testimony

during the "bad faith" trial, and also the deposition testimony of Dr. Woo

A0 At en #4840 ¢y A

"The recitation of exchanges between the Court and counsel was
based on a postargument review of the audio of the argument, which has
been posted on the TVW web site. The audio can be located at the web
site, under the "archives" maintained by TVW for oral arguments heard by
this Court. )
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taken in Ms. Alberts' action, the trangcript of which forms a part of the
record that was before the trial court at the time of its "duty to defend"
pretrial summary judgment determinations. Fireman's Fund is not aware
of any other portion of the record that would bear on the issue raised by
counsel's oral argnment statement, concerning the reason why Ms. Alberts'
/ eyes show open in the photographs of the "practical joke."

o Concerning Dr. Woo's trial testimony, Fireman's Fund
| submits as its citation pages/545 through 548, from Volume IV of the
Verbatim Report of Proceedings of the "bad faith" trial, which are pages
from the cross-examination of Dr. Woo by Fireman's Fund's counsel. The
Court's attention is directed to the examination of Dr. Woo, beginning at
line 10 on page 545 and ending at line 20, on pége 548, Copies of these:

. pages are attached as Exhibit A.

® Concerning Dr. Woo's deposition testimony taken in the
underlying Alberts' action, Fireman's Fund submits as its citation Clerk's
Paper page 575, which reproduces miniscript pages 53 | through 56,
Fireman's Fund refers the Court to miniscript page 53, lines 17-23
(testimony by Dr. Woo that the flow of anesthesia had ceased by the time
of the "practical joke").

2. Oxygen. The Chief Justice, during the argument by the
undersigned on behalf of Fireman's Fund, asked whether there was any
testimony concerning whether removing the oxygen mask could have
endangered Ms. Alberts. During the review of Dr. Woo's deposition

. transcript, the undersigned counsel located testimony by Dr. Woo that
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Ms. Alberts no longer required oxygen after the administration of
anesthesia had ceased. This testimony appears on miniscript page 61,
lines 6 through 11, which is reproduced at Clerk's Papers page 577. A
copy of that page is attached aé Exhibit C. (Because of the poor quality of
the original copy, Fireman's Fund has marked the edge of the cited lines
for ease of locating those lines, and indicated this mark with an asterigk

(n*u).)
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A
. Q

That's right.

And you told one of your staff while the

boar tusk were im, while her mouth was opened and her lips
were being pulled apart by a dental instrument and her eyes
were propped open either with vour fingers or one of your
staff's fingers, you directed a staff member to take
pictureg.
A I did. I asked my staff to take a picture,
Q And the reason why the mouth was opened, the
gyes were propped open, took pictures is because that was
part of the practical joke that you wexe going to show Tina
later. |
could be.

A As far as the eye goes it I don't

know why. Could be we checking the eve, could be the staff

thought it would be more funny so they do that .

Q Doctor, turn to page 36 of your deposition.
A What page again?

Q 367

A 36.

Q Actuallf let's go back to 35.

A Page 35.

0 Starting at line foﬁr.

A Line four? Okay.

Q Let's go back to 34, line 21. I'm sorry.

EXHIBIT A
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A Page 34, line 21.
Q Line 21.

A Thank you.

Q

Were the following guestions asked you at
the time of your deposition, doctor, sﬁarting at line 21,
"Question: Without her eyelids being
propped open would her eyes be open at this point?
Anawer: Pr@bably not.
Question: All right.®
Skip down, I'm sorry.
"Her eyes would ordinarily be closed at this
point in the anesthesia?
Angwer: Yes, ves.
Question: And it also looks as though her
libs are being pulled apart -- |
" Answer: Yes.
Question: -; by zome kind of instrument.
Are those mirrors, dental mirrors?. -
Answer: Yes, yes. |

Question: And who is pulling apart her

lips?

Answer: There's four of us inside the
gurgery xoom. So eight pair -- four pair of hands, so one
of usg.

Quegticon: You don't recall who?

RHONDA K. SALVESEN, RPR, CSR, EMR
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18

Answer: I don't recall.

Question: All right. Whose idea was it to
pull apart her lips?

Answer: It's a combination of evérybody
because without pulling apart the lips we cén'ﬁ take
pictures.

Question: Okay.

Answer: I mean,'it won't show -- the lips
would just close over.

Question: We see four photographs here.
Were any more photographs taken --

Answer. No,

Question: -- of Tina Alberts?

Answer: No, no.

Question: And this was all part of the
practical joke, is that right?

Answer: Yes.

Question: Pulling open the eyes?

Answer: No, no. That's just for the
picture. For checking the anesthetic level -- anesthesia.
Could be taking the picture if we're checking the
anesthetic, dentalling anesthetic,

Question: Okay. So pulling open hex
eyelids is really not for purpcses of the picture, is that

what you're telling us?

RHONDA K. SALVESEN, RPR, CSR, RMR
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)

right?

retracting her

-picture.

& B

Q

Jjoke.

Answer: Tt could he.
Question Could be?
Angwer: It could be.

Quegtion: And was taking the picture part

of the practical joke?

Answer: It was.

Question: So everything you did for the

picture was also part of the practical joke, isn't that
- ¢ :

Answer: What do you mean everythihg I did?
Question: Well, pulling up her eyes,

mouth, everything you did to set up the

Answer: To set up the picture, ves.
Question: Was part of the practical joke.
Answer:"Yeéh, g0 she can see what we did."

Were those your answers --

.Yes.

-- at the time of your deposition?
In my deposition, that's true.

Now, had .she been under local anesthetic she

could have stopped you at any time during the practical

Yas.

After you were done with the joke you took

RHONDA K. SALVESEN, RPR, CSR, RMR
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@ O.. Andthat wouid be when the Fentanyl and * 1) anasihatic tima abott :wo or throa mlnutus. A!tor_
@ Versed were ariginally administered, correct? i) that, she's In the pmcesn of emerging from the
\' 19 A. Yes. - toy anesthelic, coming out ol it. .

~i) Q. And that was administered through an - ¢y Q. Asfaras the actual ime that anwthesla

(12} Intravenously, comect? (t3 was being administerad 1o her, she was — that took

3 A. Correct (13) approximately 15 minutes?

A. From where to where you say?

L]

(19 Q. Nitrous oxide, that's notconsidereda L) s .
15 general anesthesla, comect? 15 Q. From the column 25 on Exhibit 2 through —
e A. Na. . (e A. From 25 to 40.
LD Q. When the boar-shaped fiipper = when you 1ty Q. Yes.

© {pm A Within that Interval, we pave her those

(18 implanted that Into her mouth, she was under

te anesthesia, comect? t19) medication.

0. Then no other anesthetics were -

: 2o A. The anesthefic was i nished. | =
i 2 Q. Youhad stapped the flow of the anesthesza t21) administered?
@ into her velns, correct? Jea A No,
= A Yes. =) Q. Sodoyou have any lerfords that would
@4y Indicate at what polet the procedure, the odglnat

0. She was still unconsgious, correct?

(24}
4 A. She was coming out from anesthetic, {=5) extraction of C and H was — began?
Page 54 Page &6
( Q. Shewould have no recoflection of that (3 A. No.

3 Q. Doyouhave any records as to when :he
£ actual procedure as far as stauring up the extraction
wolCandH»~

5 A No.We-
MR. VERSNEL: Let him finlsh the question,

&) event, comest?
@ MR.VERSNEL: Oblect o the form of the

) question, lack of foundation.
B Q. (ByMr: Hughes) You'rean

{5 anestheslologist, corect? : ©
@ A- Notinatrue sense. M Q. (ByMr. Hughes) - bcourred?
@ Q. You'rsiicensed to administer anesthetic, @ A. No.
[ comect? @ 0. Doyourememberwhen?
iy A Yea. tiy A, Whan whnt?
() Q. Youm famiiarwith !he!reﬁect on (1) Q. Do yourememberhow long the actual
(12 Individuals, correct? (127 procedure occurmed or lasted, the extraction of C and
ny A. Yes. {13 H? - -
(14 Q. Youknow that when one ks coming out of & {4 A ldonot

5 Q. And lrom the time from the beglnmng of
{t5) applylng tha general anesthesla to the suturing of C
@7 . A.  Thatcould betrue. {17) and H, do you fave any fdea how long that occurred?
08 Q. Did Ms. Albers seem to indicate to you (t8) MR.VERSNEL: ©and H are teeth. You mean
(15) that she was aware of what was happening to her when {19y the suturing of the sockets?. |
@0 you were placing the boar teeth - ‘o) MR HUGHES: Thankyouw. *
1) A. No,no. 21} A, Askthat agali,
Q. Did she say snything at afl while you were & Q. (ByMrn Hughes) Do you have any
;. acingthe b{sarteeﬂ'l In her mowth? 3 recollection as to how long it took you to - from
9 A No. . {24 the time that you: began administering the general
75 Q. Howlong - Justfor the record, locking  Page 575 {=5) anesthesia to the final suturing of the sockets fPage 575

MicroDep Condensed Transcy-th ‘Page 5310 Page 56

{15} general anesthesla, they oftentimes wilf not recall
(1§ what ks oecuring to them?

Mills & Loa=ard
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s e=thesla record and she was no
- ered anesthesla, comect?

s

ehe be requiring OXygen at this

ould
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oibi 3 accured afterthe '

- No. i
- 'ﬂ. When ls ﬂ.lB OXYQen typfcﬂﬂy remDVed?
i+l :(t 2 A Just balore they are ready to be moved to
~ 7 (14 m—out of the surgery room.

e Q. Ot of the surgical room?

{18 A. Yes.
an Q To a recovery room?

e A Yes.
g Q. Who removed the surgical mask?

@ A Oneofus Usually the chinner.
@n (Marked Deposition Exhibit No. 4.}
=z Q. (ByMrn Hughes) Showing yau what's been
=% marked as Exhibit 4, Is that her = Is that
~ Ms. Alberts's progress notes?

{12

-y vaas vaa

®
© Q- Soyoudidntthink it was necessary to put "

(10} that on her medical record?

pn A fwasn't thinking. | wasn't making a
12 consclou deslston at that time. )
ng Q. Was there anything that was affecting your

(14) ability to make decislons during the surgical

{15) procedure and during the practical Joke?

yg A. Sayonamore {ime agairn.

gy Q. Wasthere anything that was affecting your

8 mental capacty when you were performing hér surgery
(15 on May 5th? )

= A. No.

@) Q. Wasthere anything affecting your mental

2 capacity while you were playlng 2 practical Joke on

@) Ma. Aberts?

4y A No.

t= Q. Doyou recall 2 staff meeting that eceurred

A. Yes.
Page 82 Page 64

w Q. Ithas Inttials, do you see that, where it {1} In April of 19997
@ says ‘AN, 8A, 8A In the lefi-hand cosner, upper left o A. No
@ rand? Do you see those Inltials? @ Q. Didyou hold stafi meetings perindlcafly?
9 A, Yes. - w A Yes
® Q. The*RN'ls usizally the chinner, corect? © Q. Doyouremember yourasking Tina Alberts
© A Yes.  and the pther surgical asslstants 1o attend a laser

@ Q. Andthatwould Indicate the Initials of
) Cheflie Gunan, comrect?
m A Yes.
oy Q. Andthenthe other twa surglcal assistants-
(11} UM reflects Jayna }arshall, correct?
n A You
gz Q. The'RG' reflects Robln Goft, as weil?
4y A, Yes.
09 Q. Weknowiom Exhibit 2 that — Rohln was
(& which position now? If she was recording the
(7 anesthesla, which position wolld she be?
(s A, Probably be the Instrument pagsar,
e Q. ifyovcould read your progress rotes
) indicated an 5/5/20, Read It ot ioqd, I you ml:lld.
A Twanty-eight year old famale referred for

izz) goneral anasthatlc, Surgery genaral anesthstic,

24) flipper Inserted. Page 577
e Q. Now,why doyou record - why do you maxe

ixtraction of pumber C and H, Surgery planved with

@ seminar?
# A. Yes, somstime during ihat year,
© Q. Ms, Alberts's laser seminar was schaduled
o in mid May 19997
() A- No,!don't thick so.
na Q. Okay.
(tay A {think that was earlier than that. -
¢ Q. Doyou recall when she was — when you
(15 asked her to - you asked her to attend a laser
(1§ workshap, comect?
an A, Yez, ldid,
am Q. And don'tyourecall that when you asked
(15 hertp attend that she sald, 'l only etiend I
@ I'm pald® or something to that effect?
@) A. Sayonamore time.
gz Q. Dontyou recall her voicing 8 concem over
) whether she would be pald to attend that workshop?

@9 A, Ho,ldon't. L
@S Q. Was Iyour practice 1o compensate staPage 577

EXHIBIT C___-_

Mlzro-Dep Condensed Transcript

. Paga 61 o Page 64
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