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Background: Defendant was convicted by jury in the 
Washington Superior Court, JCing County, Linda 
_Lau. J., of sccond degrcc assault, interfering with 
domestic violence repolzirlg, and third degrce 
malicious mischief. Jury also returned true finding on 
deadly weapon enhancement allegation, and trial 
court imposed sentence enhancement based on 
defendant's being nrmd with a firearm The Cowr of 
Appeals affirmed. Review was granted. The Supreme 
Court of Washington, Marv E. Falrhurst, J., 
Wa~h.2d156. 110 P.3d 188, reversed and remanded. 
Certiorari was granted. 

Ho1dings:The United Scaras Supreme Court, Justice 
Thomas, field that: 

l(lJ court was not precluded from deciding qucstion 
of whether BbkeIv crror could ever be deemed 
harmless, on theory it  lacked power to reverse 
becausc Washington Supreme Court judgrnent rested 
on adequate and inde~cndentstate law grounds, md 

3{2\BiakeIy mor from failure to submit sentencing 
factor to jmy was not "strucrural error" that: would 
always invalidate corlviction; abrogating Wuskinptun 
v, H u p h ~ s .154 Wash.2d 1-18, 110 P.3d 192. 

Reversed and remanded. 

Justice Keqnedy filed concurring opinion. 

Jusricc: Stcvens filed dissenting opinion. 
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Justice Gidsburq filed dissonxing opinion in which 
Justice Stevens joined. 

Federal Courts 170B -502 

-170B Federal Courts 
170BVII Supreme Court 

j70BW!E) Review of Decisions of State 
Courts 

170Bk502 k.Federal Question as Essential 
to Decisions. Most Cited Cases 
United Stares Supreme Court was not precluded from 
deciding qucstion of whethcr BlakeZv error could ever 
bc deemed harndess, on thcory Court was without 
powcr to reverse judgment of Supreme Cowt of 
Washington because it rested on adequatc and 
independent state law grounds; Blak~iverror was of 
the same mnmt regardless of whether it involved fact 
that stare law permitted to be submitted to jury. 

CriminalLaw 110 -1162 

110 Criminal Law 
7 

1lOXXIV Review 
11OXXlV@J Haimless and Reversible Error 

110k1162 k. Prejudice ro Rights of Party as 
Ground of Review. Most Cited Cases 
Comn~ission of a constitutions\ error at trial alonc 
does not entitle a defendant to automatic revcrsal, and 
most constitutional errors cau be harmless; only in 
rare cases is an error deemed ''structural crror" that 
requires automatic revcrsal. 

Criminal Law 110w ' l 1 6 6 ( 1 )  

-110 Criminal Law 
11OMIV Review 
11OXXIVIQ)Harmless and Reversible Error 

110k1166 Preliminary Proceedings 
I lOkl l 6 6 u  k. In General. Most Cited 

-Cases 

-230 Jury 
23_OI1Right to Trial by Jury 

230k30Denial or Infringement of Right 
230k34 Restriction or Invasion o f  Functions 
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of Jury 
230k34(5)Sentencing Matters 
230k34M k. In General. Most a t e 4  

-Cases 
Sixth Amendment Blakofv error from failure to 
submit a sentencing factor to jury, like failure to 
submit an element to jury, is not "shuctural error" 
that will always invalidate convielion; abrogating 
Wushin~ronv. I$zcghes. 154 Wash.2d 118, 110 P.3d 
192.U.S.C.A. Consr.Amend. 6. 

Sixth Amendmenr; Blukelv error from failure to 
submit a semencing factor to jury, like failure to 
submit an element ro jury, is not ''slnctural error" 
that will always invalidate conviction; abrogating 
Washinaton v. Hwhes, 154 Wash.2d 118. 110 P.3d 
192.U.S.C.A.Const.Arnend. 6. 

Syllabus 


FN" The syllabus constitutes no pan of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United S t n t ~ s  
v. Detroit n'rriber & Lumber Co..200 U.S. 
321,337. 26 S.Ct. 282.50 L.Ed. 499. 

*1 Mter respondent theatcned his wife with a 
handgun, he was convicted of second-degree assault 
based on thc jury's finding that he had assaulted her 
"with a deadly weapon." A "fireorm" qualifies as a 
"deadly weap~~ i "  under Washington law, but nothing 
in the verdict form specifically rcquired the j w y  ro 
find that respondent had engaged assault with a 
"fucarrr5" as opposed to any other kind of "deadly 
weapon." Nevertheless, the state trial c o w  applied a 
3-year firearm enhancement to respondent's santence, 
rather rhan Ihe 1-year e h c e m e n t  that specifically 
applics to assault with a deadly weapon, bascd on the 
court's own factual findings that respondent was 
armed with a f i r e m  This Court then decided 
Apvrendi v. New Jersev. 530 U.S. 466. 120 S.Cr. 
2348. 147 L.Ed.2d 435, holding that "[olther than the 
fact of a prior conviction, m y  fact that increases thc 
pcnalty for a crime beyond the prescribed starutory 
maximum must be submitted to a ju ry ,  and proved 
beyond a reasonable doubt," id., at 490. 120 S.Ct. 
2348. and plukalv v. Wahineton. 542 U.S. 296. 124 
s , , clarifying that "the 
'statutory maximum' for Auurendi purposes is the 
maximum sentcnce a judge may impose solely on the 
basis of thef a c ~reflectedin thejuy verdict," r/l[,t 
303. 124 S-Ct.2531. Because the irial court could not 
have subjected respondent to a fueann enhancement 
based only on the jury's finding that respondent was 
armed with a "deadly weapon," the State contcdcd a 

Sixth Amendment RIakelv violation before the 
Washington Suprcrnc Court, but urged fit: court to 
find the BIakejy error harmless. In vacating 
respondenrs sentence and remandjag for sentencing 
based solely on the dcadly weapon ehncemcnt ,  
however, the court declared Blukelv error to be 
"structural error," which will always invalidate a 
conviction under Sullivan v. Louisiana, 508 U.S. 275, 
279. 113 S.Cr. 2078. 124 L.Ed.2d 182. 

1. Respondent's argument b a t  this Court lacks power 
to reverse because thc Washington Suprcmc Court's 
judgment rested ou adequate and independent state- 
law grounds is rejected. It is far from clear thar 
respondent is colrect that at the time of his 
conviction, stare law provided no procedure for a jury 
to determine whether a defendant was armed with a 
firearm so that it is impossible to conduct harmless-
error analysis on the Rlakelv error in his case. Thc 
correctness of respondent's interprera~on, however, is 
not dctenninative of rhc question the Statc Supreme 
Court decided and on which this Court granted 
review, i-e., whether Blake11 error can ever be 
deemed harmless. V respondent's reading of 
Washngton Iaw is correct, that merely suggests that 
he will be able to demonsbate that the B h k ~ I v  
violation in [his particular case was not h a d e s s .  
See Chapman v. Cnlifomiu, 386 U.S. 18, 24, 87 S.Ct. 
824. 17 L.Ed.2d 705. But it does not mean that 
Blukelv crror-wlich is of thc same name, whether it 
involves a fact that state law permits to be submitted 
to the jury or not-is structwnl, or that this Court is 
precluded fiom deciding that queslion. Thus, the 
Court need not resolve this open question of 
Washington law. Pp. --- - ----3-4. 

2.Failurc to submit a sentcncing factor to thc jury is 
not "structural" enor. V a criminal defendant: had 
counsel and was Wed by an impartial adjudicator, 
there is a strong presumption that most constilutional 
errors are subject to harmless-emor analysis. E.g., 
Nederv. UniledStates. 5271J.S..1. 8. 119 S.Ct. 1827, 
144 L.Ed.2d 35. Only in rare cases has h s  Court 
ruled an error "shctural," &us requiring automatic 
reversal. In Weder the Court held that failure to 
submit an elemcnt of an offense to the jury-Iherc, the 
mareriality of false statements as a11 elcment of rhe 
fcdcral crimes of filing a false income tax return, 
mail b u d ,  wire fraud, and bank fraud, see id. at 20-
25, 119 S.Gt. 1827-is not structwaI, but is subject ro 
Cha~man's harrnlcss-enor rule, id.. at 7-20, 119 S.Ct, 
1827. This case is inctstinyishable from Nede~.. 
A-~-~re~ld imakes clear that "[alny possible distinction 
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between an 'element' of a fclolly ... and a 'sentencing 

factor' was unknown ... during rhc years surrounding 

our Nation's founding." 530 U.S.. at 478, 120 S.Ct. 

-2348. Acco~dingly, the Court has treared sentencing 
factors, like alcrneuts, ns facts that have to be hied to 
h c  jury and proved beyond a reasonable doubt. U 
8 3 4 8 4 .  120 S.Ct. 2348, The only difference 
between this case and Nedcr is that there the 
prosecution failed to prove the materiality elemcnt 
beyond a reasonable doubt, while here the 
prosecution failed to prove the "armed with a 
firearm" sentencing factor beyond a reasonable 
doubt. Assigning this disrinction constit~itiollal 
significance camlot be rcconciled with Apnrendi's 
recognition that tlcme~lts and sentencing factors rn~~st  
bc treated the same. Respondenr attempts 
unpersuasively to distinguish Neder on the ground 
that the jury there returned a guilty verdict on the 
offenses for which the defendant was senttnced, 
whereas herc the jury returned e guilty verdict only 
on the offense of second-degree assault and an 
a f f m t i v e  answcr to the sentencing question 
whether respondent was armed with a deadly 
weapon. Because Neder's jury did not find hm guilty 
of each of rhc elements of the offenscs with which he 
was charged, its vcrdict is no more fairly described as 
a complete fmding of guilt tl~an is the verdict here. 
Set: 527 US.. at 3 1, 119 S.,Ct. 1827. Pp. --- - ---5-9, 

*2 154 Wash.2d 156, 110 P.3d 188, reversed and 

rcmanded. 


TI4OMAS, J., delivered the opinion of the Court, in 

which ROBERTS, C.J.,and SCALIA, KENNEDY, 

SOUTER, BREYBK, and ALITO, JT., joincd. 

TUNNEDY, J., filed a concurring opinion. 

STEVENS, J., filed a dissenting opinion. 

FINSBURG, J., filed a dissenring opinion, in which 

STEVENS, J., joined. 


James M. Whisman, for petitioner. 

Patricia A. Millctt for the United Stares as amicus 

curiae, by special leave of rhc Court, supporting the 

petitioner. 

Gregory C. Link, appoillted by this Court, for 

respondmt. 

JcMcv L. Fisher, Brigham John Bowen Davis Wright 

Tremaine LLP, Seattle, WA, Gregory C.  Link, 

Counvcl of Record, Thorns M. Kurnmerow, Seattle, 

WA, for Respondent. 

Norm Malcng, King County Prosecuting Attorney, 

James M. Whisman, Counsel of Rccord, Senior 

Dcputy Prosecuting Attorney, Brian M. McDonald, 

Senior Deputy Prosecuting Attorney, Seattle, 


Washington, for Pt:titioner.For U.S. Supreme Court 
briefs, sce:2005 WL 3464477 (Pet,Bricf)2006 WL 
160299 (Resp.Brief) 
Justice THOMASdelivered the opinion of the Courl. 
*3 Respondent Arturo Recuenco was convicted of 
assault in the second degree based on the jury's 
finding h a t  he assaulted his wife "with a deadly 
weapon." App. 13. The trial court applied a 3-year 
f f i c m  enhancement to respondent's sentence based 
on its own factual f i g s ,  in violation of Blake[v v. 
WaxhinHon. 542 U.S. 296. 124 S.Ct 2$31. 159 
L.Ed.2d 403 (2004). On appeal, the Supreme Court 
of Washington vacated thc sentence, concluding that 
Blrkelv violations can never be harmless. We granted 
certiorari ro rcvicw this conclusion, 546 U.S. ----.126 
SSC~.478. 163 T,.Ed.Zd 362 12005),and now revcrse. 

On Scpternber 18, 1999, respondent fought with his 
wife, Amy Recuenco. After screaming at hcr and 
smashing their stove, he threatened her with a m. 
Based on this incident, the State of Washington 
charged respondent with assault in the second dcgree, 
i.e.. "intentiona[l'j assauIt ... with a deadly weapoq 
fo-wit: a handgun." App. 3. Dcfense counsel 
proposed, and the towt accepted, a special verdict 
form that directed the jury to make a specific fmding 
whether respondem was " m e d  wih a deadly 
weapon a1 the time of the commission of the crime." 
Id., at 13. A " f ' e m l '  qualifies as a " 'deadly 
weapon' " under Washington law. Wash. Rev-Code 
9A.04.110(6) (2006). But n o h g  in the verdict fom 
specifically rcquired the jury to find that respondent 
had engaged in assault with a "firearm," as opposed 
to any other kind of "deadly weapon." Thc jury 
returned a verdict of guilty on thc charge of assaulr in 
thc second degree, and answered the special verdict 
question in the af fmt ivc .  App. 10, 13. 

At sentencing, the State sought the low end of the 
standard range sentence for assault in the second 
degrce (three months). It also sought a mandatory 3-
y e a  enhancement becousc respondent was armed 
with a ''fi~eum," 5 9.94A.533(3)@), rather than 
requesting the l-year erhncernent that would attend 
the jury's finding that respondent was armed with a 
deadly weapon, 9.94A.533(4)(b). The trial court 
concluded that respondent satisdcd tl~e condition for 
the firearm enhanccrnent, and accordingly ~mposcd a 
total sentence of 39 months. 

Before the Supreme Court of Washington heard 
respondent's appeal, we dccided Ap.nror!di v. New 
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Je19ev. 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 
435 (20001, and BIablv, supra. In Apprend ,  wc hcld 
tliat "[olther than the fact of a prior conviction, any 
fact that increases thc penalty for a crime bcyond the 
prescribed statutory maximum must be submitted to a 
jury, and PI-oved beyond a reasonable doubt." 530 
U.S.. at 490, 120 S.Ctt, 2348. In Blnke(v, we clarified 
that "tho 'statutory maximum' for Apwendi purposes 
is the maximum sentence a judge may impose solely 
ow ihe busis of the facts rejected irl the jury verdict 
or admitted by the dt.jendanr." 542 U.S., at 303. 124 
S.Ct.2531 (emphasis in original). Becausc the trial 
court in this case could not have subjected respondent 
to a k c a m  enhancement based only on the jury's 
finding that respondent was armed wilh a "deadly 
weapon." the State conceded before the S~lpreme 
Court of Washington that a Sixth Amendment 
violation occurred under Blakalv. 154 WasI~2d156, 
162-164. I10 P.3d 1.88. 19-l (2005). See also Tr. of 
Oral Arg. 10-11. 

*4 Tile State urged the Supreme Court of Weshgton 
to find the Blakely error harmless and, accordmgly, to 
affmn the sentence. h Wushin~tonv. Hughes. 154 
Wash.2d 118, 110 P.3d 192 (20051,however, decided 
the same day as the present case, the Supreme C o w  
of Washington declared Blakelk error to be " 
'structural' erro[r]" which '' 'will always invalidate 
the conviction.' " I d .  at -142. 110 P.3d. ar 205 
(quoting $ullivan v. I-ouf.slana. 508 1J.S. 275, 279, 
113 S.Cr. 2078. 124 L.Ed.2d 182 (1993)). As a result, 
Ihc court refused to apply harmlcss-error analysis to 
the Blukelv Error infecting respondent's sentence. 
Instead, it vacated hs sentence and remanded for 
sentencing based solely on the deadly weapon 
enhancement. 154 Wash.2d. at 164. 1 14P.3d. at 192. 

Before reachmg the merits, we must address 
respondent's argument that we are without power to 
revcrse the judgmenx of thc Supreme Court of 
Washington beceusc that judgmcnt rested on 
adequate and independent state-law grounds. 
Respondent claims that at the time of his convictiov, 
Washington state law provided no procedure for a 
jwy to determine whether a defendant was a m d  
with a firearm. Therefore, he contends, it is 
impossible to, conduct harmless-em aualysie on the 
BlakeZv error in hjs case. Respondent bases his 
position on Hueher. h which the Supreme Court of 
Washington refused lo "crcate a procedure to 
empanel juries on remand to And aggravating factors 
becausc the legislature did not provide such a 

procedure and, instead, explicitly assigned such 
findings to the ma1 court." 154 Wash.2d. ar 151,. 110 
,P.3d, at 209. Respondent contends that, likewise, the 
Washington Legislature provided no procedure by 
which a jury could decide at trial, wherher a defendant 
was armed with a firearm, as opposed to a deadly 
weapon. 

It is far horn clear that respondent's hlerpratation of 
Washington law is con-ect. See Washingron v. Phnrr, 
13 1 Wash-App. 119, 124-1 25. 126 P.3d 66, 69 (2006) 
(affirming the trial court's imposition of a fie-
enhancement when the jury's special verdict reflected 
a &ding that the defendant was armed with a 
firearm). In Hqhcs ,  the Supreme C o w  of 
Washington carefully avoided reaching the 
c o ~ ~ l ~ s i o n  now insteadrespondent advocates, 
expressly recopzing rhat "[wlc are presented only 
with the question of the appropriate remedy on 
ra?nnrid-wedo not decide herc whether jurics may be 
given special verdict forms or interrogarorics to 
dctemzine aggravating factors at trial." Id.. at. 149, 
110 P.3d, at 208. Accordingly, Huehes does nor 
appear to foreclose the possibility that an error could 
bc found h m d ~ s s  because the jury which convicted 
the dcfendant wodd have concluded, if given the 
opporlmity, that a dcfendant was armed with a 
f i e m .  

*5 The correctness of respondent's interpretation of 
Washington law, however, is not detenninar;ive of the 
question h t  the Supromc Court of Washington 
decided alld on which we granted review, i-e., 
whether BlakeZv error can cver be deemed harmless. 
If respondent is correct that Washington law does not 
provide for a procedure by which his jury could have 
made a finding pertaining to his possession of a 
firenrm, tllat mefely suggescs h t  respondent will be 
able to demonstrate that the Blukelv violation in this 
particviar case was not harmless. See Chapman v. 
Cnlifurdniu,386 u.8. 18. 24, 87 S.Ct 824. 17 L.Ed.2d 
705 (1967). But that does not mean that ,BIakelv 
error-which is of the same nature, whether it involves 
a fact tlmt state law permits to be submitted to the 
jury or not-is slructural, or &at we are precluded 
from deciding that question. Thus, we need not 
resolve tlis open question of Washington law.'@ 

FN1. Respondent's argument that, as a 
matter of stale law, the Bl~ke lv  v. 
Wu-~hington.542 U.S. 296, 124 S-Ct. 253 1, 
159 L.Ed.2d 403 12004). error was not 
harmless remains open to him on remand. 

O 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

IAGE 5H 1 'RCVD AT 612812006 4:40:50 PM [Pacitic Daylight Time] 'SVR:AOCAPPSlb 'DNIS:5713 qSID:36O 337 4949 'DURATION (mm~ss):O6d4 

http:Wash.2d
http:Wash.2d


--- S,Ct. ----

--- S.Ct. ----,2006 WL 1725561 (U.S.Wash.) 

(Cite as: --S.Ct. ---) 


a We have repeatedly recognized that the 
commission of a consritutional error at trial alone 
does not entitle a defendant to automatic reversal. 
Instead, " 'most constitutional errors cm be 
harmless.' " Neder v. United Srates, 527 U.S.1. 8, 
,I 19 S.Ct. 1827. 144 L.Ed.2d 35 (19991 (quoting 
Arizonrr v. Fulminunte. 499 U.S.279, 306. 1 11 S.Ct. 
1246. 113 T,.F,~j.2d302 (1 9911)." '[Tlf the defendant 
had counsel and was tried by ax1 impartial 
adjudicator, there is a strong presumption that any 
other [constitutional] errors that may have occurred 
are subject to harrnless-error analysis."'527 U.S.,at 
8, 119 S.Ct. 1827 (quoting R O J I ~  Clark, 478 U.S.v. 

270, 579. 106 S,Ct. 3101..92 L.-Ed.Zd 460 (1.9861). 

Only in rare cases has this Court held rhat an M a r  is 

structu~al, and thus requires automatic reversal.= In 

such cases, h e  error "necessarily render[s] a criminal 

uial fundamentally d a i r  or an weliable vehicle for 

determining guilt or imocence." Neder. ~ u n r q .at 9, 

119 S,Ct. 1827 (emphasis ornitred). 


FN2. See Neder v. {JniredSr~~e,r,.527U.S.1, 
8.. 119 S.Ct. 1827. 144 L.Ed.2d 35 (1999) 
(citing Johnson v. United Srate,r, $20 U.S. 
461, 468. 117 S.Ct. 1544, 137 L.Ed.Zd 718 
(1997). in turn citing Cideon v. Wainwright, 
372 U.S. 335. 83 S.Ct. 792, 9 L.Ed.2d 799 
(1963) (complete denial of counsel); Tumcv 
v. Ohio. 273 U.S. 510. 47 S.Ct. 437, 71 
J,Ed.)(biased trial judge); 
Varquez v. Hillerv, 474 US, 254, 106 S.Ct, 
617. 88 L.Ed.2d 598 (1986)  (racial 
discrimination in selection of grand jury) ;  
McKcrskle v. Wimins,  465 1J.S. 168, 104 
-79 L.Ed.2d 122 11984) (denial of 
self-reprcscntation at trial); Wuiler v. 
Georcza, 467 U.S. 39. 104 S.Ct. 2210. 81 
L.Ed.2d 31 (19841 (denial of public trial); 
Sulliva~~v. Lotrisiana, 508 U.S. 275. 113 
S.Cr. 207X. 124 T,.Ed.2d 182 (1993) 
(defective reasonablc-doubt instruction)). 

We rtcen~ly considered whether an error similar ro 
that which occurred here was structural in m, 
SuDra.. Neder was charged with mail fraud, in 
violation of 18 U.S.C. $ 1341; w3e fraud, in 
violation of 4 1343; badk Eraud, in violation of 4 
1344; and filing a false income tax r e m ,  in 
violation of 26 U.S.C. 4 7206111. 527 US.. at 6. 119 
S.Ct. 1827. At. Neder's trial, the District Coutt 
instructad the jury that ir " 'need not consider' " the 
materiality of any false statements to convict Ntder 

Page 5 

of the tax offenses OT bank fraud, because mareriality 
" 'is not a question for the j q  to decide.' " The 
c o w  also failed to include materiality as an element 
of the offenses of mail fiaud and wire fiaud. Ibid.We 
determined that the District Court erred because 
under Uriired States v. Gaudin. 51 5 U.-S..506. 1 15 
&Ct. 2310, 132 L.Ed.2d 444 (19951, materiality is an 
element of the tax offense that must be found by the 
jury. We further determined that materiality is an 
element of the mail fraud, wire $aud, and bank fiaud 
statutes, and thus must be submitted to h e  jury to 
support conviction of those crimes as well. NeQer, 
527 U.S., at 20. 119 S.Ct. 1827. We noneheless held 
that harmless-error analysis applied to these errors, 
because "an insrruction that omirs an elemcnt of the 
offense does not t~ecessarilyrender a criminal &a1 
fundamentally unfair or an unreliable velicle for 
determining guilt or innocence." Id.. at: 9. 1 19 S.Ct. 

See also ,Schriro v. Summerlin, 542 U.S. 348, 
355-356. 124 S.Ct. 2519. 159 L.Ed.2d 442 (2004) 
(rejecting the claim that Rina v. Arizona. 536 U.S. 
584.-!22 S.Ct. .2428,153 L.Ed.2d 556 (20021, which 
applied Avvrendi to hold that a jury must find the 
existence of aggavating factors necessuy to impose 
h e  death penalty, was a " ' "watershed rul[e] of 
criminal procedure" implicating the fwdamental 
fairness add accuracy of the criminal proceeding,' " 
in part because we could not "codidcntly say that 
judicial factfinding seriously diminishes accuracy"). 

is in&stinguishable from Neder. We agree. Our 
decision in A~urelzdimakes clear that ''[alny possible 
distinction between an 'elemenl' of a fclony offense 
md a 'scntencing factor' was u h o w n  to the 
practice of criminal indicbncnt, trial by jury, and 
judgmtnt by court as it existed during the years 
surrounding our Nation's founding." 530 US.,  at 478. 
120 S.Ct. 2348 (footnote omitted). According1 y, we 
have treated sentencing factors, like elements, as 
facts that have to be tried to the jury and proved 
beyond a reasonable doubt. TdVd.,at.483-484, 120 S.Ct. 
a The only difference between this case and 
Necler is that in Ne'edel-, the prosecmion failed to prove 
the elamnl of materiality to the jury beyond a 
reasonable doubt, while hmc the prosecution failed to 
prove the sentencing factor of "armed wirh a Fucarm" 
to the jury beyond a reasonable doubt. Assigning this 
distinction comtitutional significance c m o t  be 
reconciled with QW recognition in Apurendi that 
elemente and senrencing factors must be treated the 
s a m  for Sixth Amendment put pose^.^^ 

the United States urge that this case andStateThe '6 

FN3. Respondent also attempts to evade 
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Nedm by characterizing this as a case of 
charging error, rather than of judicial 
factfinding. Brief for Respondent 16-19. 
Beca~lsethe Supreme Court of Washington 
treated the error as one of thc latter type, we 
beat it similarly. Scc 154 Wash.2d 156. 159-
6 110 Y.3d 188. 189-190 (20051 
(considering "whcthcr imposition of a 
firearm enhancement without a jury f i n h g  
that Recumco was armed with a firearm 
beyond a reasonable doubt violared 
Recuenco's Sixth Amendment right to a jury 
vial as dcfincd by Appren.di v. New J e r s c ~  
530 U.S. 466. 120 S.Ct. 2348, 147 L.Ed.2d 
435 [ (2000) 1, and its progeny," and 
wherhcr the Aporendi and Blakelv error, iT 
uninvited, could "be deemed harmless"). 

Respondent eaempts to distinguish Neder on the 
ground tliaf in that case, the jury returned a guilty 
verdict on rhe offense for whch the defendant was 
sentenced. Hcre, in contrast, the jury returned a guilty 
verdict only on the offense of assault in the second 
degree, and an a f f i i t i v e  answcr to thc scntcncing 
question wl~ethei- respondent was armed wirh a 
dcadly weapon. Accordingly, respondeilt argues, the 
trial court's action in h s  case was thc e~uivalent of a 
directed verdict of guilt on an offense (assault in rhe 
second degree while armed with n frrearm) greater 
rhan the one for whch the jury convicted him (assault 
in the second degree while armed with my deadly 
weapon). Rather ban asking whcthcr the jury would 
have rcturncd the same verdict absent the error, as in 
Neder, respondent contends rhat applying harrnless- 
error analysis hcre would '' 'I~ypothesize a guilty 
verdict that [was] never in fact rendered,' " in 
violation of Ihe jury-trial guarantee. Brief for 
Respondent at 27 (quoring Sullivan.508 U.S., at 279, 
113 S..Ct. 2078). 

*7 We find this distinction unpcrswsive. Certainly, 
in Neder, the jury purported to have convicted the 
defendant of the crimes with which he was charged 
and for which he was sentenced. Howcvcr, the jury 
was precluded "from making a finds on the actual 
clcment of the offense." 527 US. ,  at 10, 119 S.Ct. 

Because Neder's jury did not find him guilty of 
each of the ~lcmcnts of the offenses with which he 
was charged, its verdict is no more fairly described as 
a complete finding of guilt of the crimes for which 
the defendant was sentcnccd than is the verdict here. 
Scc id., at 31, 119 S.Cr. 1827 (SCALIA, J., 
concurring in part and dissenting in part) ("[Slince all 
crimes require proof of more than one clement to 
establish guilt ... it follows that trial by jury means 

dctennhtion by a jury that all elements were 

proved. The Cowt does not contcst hs").Put 

another way, we concluded that h e  error in Neder 

was subjecr ro harmless-error analysis, even though 

the District Court there not only failed to submit the 

question of materiality to the jury, but also 

mistakenly concluded that the jury's verdict was a 

complete verdict of guilt on the charges and imposed 

sentence accordingly. Thus, in order to find for 

respondent, we would have to conclude that 

harmless-error analysis would apply if Washington 

had a crime Iabcled "assault in the seco~id degree 

while armed with a firearm.," and h e  trial court 

erroneously instructed the jury that it was nor 

required to find a deadly weapon or a fuearm to 

convict, while harrnlcss error does not apply in the 

present casc. This result dcfics lo@c. 


The Supreme Court: of Washington 
reached the contrary conclusion based on 
language from Sullivan. See Washineton v. 
Huailq.~.154 Wash.2d 118, 144, 110 P.3d 
192. 2.05 (2005) (" 'There being no jury 
verdict of guilty-beyond-a-reasonable-doubt, 
h e  question whcthcr thc same verdict of 
pilty-beyond-a-reasonable-doubt would 
have been rendered absent the conslituiional 
crror is utterly meaningless, There is no 
objecr, so to speak, upon which harmless- 
error scrutiny can operate' " (quoting 
Sullivach, 508 US..a1 279-280. 113 S.Ct.
m).Here, as in Neder, "this skand of 
reasoning id Sullivan docs provide support 
for [respondeiltl's position." 527 US.,at 11, 
119 S.0 .  1827. We recognized in Neder, 
however, that a broad interpreration of our 
language from Sullivan is inconsistent with 
ow casc law. 527 U.S.. at 11-15. 119 S.Ct. 
1X27.Because the jury in Neder, as here, 
failed to return a complete verdicr of guilty 
beyond a reasonable doubt, ow rejection of 
Neder's proposed applicalion of the 
language fiom Sullivan compels our 
rejection of this argument here. 

Failme to submit a sentencing factor 10 rhc jury, 
like failure to subrnir an element to the jury, is not 
structural error. Accordingly, we rcvarse the 
judgmen~ of h c  Supreme Court of Weskngtoq and 
remand the case for M c r  proceedings not: 
inconsistent with this opinion. 
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It is $0 ordered. 
Justice;KENNEDY, concurring. 
*8 The pinions for thc COW in Auprendi v. New 
J m e v ,  530 U.S. 466. 120 S.Ct. 2348. 147 L.Ed.2d 
4-35 (2000), Blakelv v. Washington. 542 U.S. 296, 
124 S . 0 .  2531, 159 L.Ed.2d 403 120041, and thcir 
progeny wtrc accompanied by dissents. The Court 
does 'not revisit these caszs today, and it describcs 
their holhngs accurately. On these premises, the 
Court's analysis is correct. Cf. King v. Arizona, 534 
U.S. 584. 613, 132 S.Ct. 2428. 153 L.Ed.2d 556 
(2002') (KENNEDY, J., concurring). With these 
observations I join the Court's opinion. 

Justice .STEVENS, dissenting. 
Like Brigham City v. Stuart. 547 U.S. ----,126 S.Ct. 
1943, ---L.Ed2d ---- (20061, and Kansas v. Marsh, 
548 U.S.----.--- S.Ct. ----,---L.Ed.2d ----.2006 WL 
J 725515 (20061, this is a case in which the Court has 
granted review in order to makr slue hat a State's 
highest court has not granted its cirizens any greater 
protection than the bare minimum required by the 
Federal Constitution. Ironically, the issue in this case 
is not: whether respondent's fedenl constitutional 
rights were violated-hat is admitted-it is whether the 
Washington Supreme Court's chosen remedy for the 
violation is mandated by federal law. As the 
discussion in Part II of the COW'S ophion 
demonstrates, whether we even have jurisdiction to 
dccide that question is not enrirely clear. Bur even if 
ow  expansionist post-&&&an v. Lonx 
jurisprudence supports our jurisdiction ro review h e  
decision below, see 463 U.S. 1032. 103 S.Ct. 3469, 
77L.Ed.2d 1201 119832,there was surely no need to 
reach out to dccide this case. The Washington 
Supreme Court can, of course, reidstare thc same 
judgment on remand, either for the reasons discussed 
in Pa~fTI of the Court's opinion, scc ante, at ---A,and 
n. I, or because tlnt court chooses, as a malTer of 
state law, to adhere to its view that the proper remedy 
for Blakalv crrors, see Blakely v. Washifiaton. 542 
U.S.296. 124 S.Ct. 2531. 159 L.E.d.2d 403 (20041, is 
automatic seversal of the udconstitutional portion of a 
defendant's scntcnce. Moreover, because rhe Courl 
does not address h e  strongest argument in 
respondent's favor-namely, that Blakelv errors are 
structural because they deprive criminal defendants 
of sufficient noricc regarding the charges they must 
defend against, see arzfe, at ---7, n. 3 - h s  decision 
will have n limitcd impact on other cases. 

As 1 did id Briaham City and Marsh, I vored to deny 
certiorari in this casc. Givcn the Court's decision to 
reach the merits, however, I would affirm for the 
reasole stated in Justice Gl-NSBURG's opinion, 

- . . 
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which I join. 

Jutice WSBURG, with whom Justice STEVENS 
joins,dissenting. 
Between trial and seqtencing, respondent Arturo 
Rccucnco's prosecutor switched gears. The 
information charged Recuenco with assault in the 
second dcgrcc, and furthcr alleged hat at tht: timc of 
the assault, he was armed with a deadly weapon. 
App. 3. Without enhancement, thc assault charge 
Rccuenco faced carried a sentence of 3 to 9 months, 
id., at 15; Wash. Rev.Code d 6 9.94A.510, 
9A.36.021(l)(c) (2004); the deadly weapon 
enhancement added one mandatory year to that 
sentence, § 9 . 9 4 ~ . 5 3 3 ( 4 ) ( b ) . ~The trial judge 
insmcred the jury on both thc assault charge and the 
deadly weapon enhancement. App. 7, 8. In 
comcction with the enhancement, the judge gave the 
jurors a special verdicr form md instructed them to 
answer "Yes or No" to one question only; "Was the 
defendant ... armed with a deadIy weapon at the time 
of the commission of the crime of Assault in the 
Second Degree?' Id., at 13. The jury answered: 
"Yes." Ibid. 

Since Recuenco was chzged, some of 
the relevant statutory provisions have been 
renumbered, without material revision. For 
convenience, we follow the Court's and the 
partics' citation practice and refer to thc 
c u ~ e n tprovisions. 

*9 Because the deadly weapon Rccuenco held was in 
fact a handgun, the prosecutor might have charged, as 
an alternative to the deadly wcapoil enhancement, 
that at the time of the assault, Recuenco was "armed 
with a fiearm" That enhancement would have added 
three mandatory years to the assault sentence. $ 
9.94Am533(3)@). The M o m t i o n  charging 
Recuenco, however, did not allege the frearrn 
cnhancernent. The jury received no instruction on it 
and was givm no special verdict form posing the 
question: Was the defendant arrncd with a firearm at 
the time of the commission of the crime of Assault in 
the Second Degree? See 154 Was11.2d 156. 160. 110 
P.3d 188. 190 (2005) ("The jury was not askcd to, 
and therefore did not, return a special verdict that 
Recuenco committed the assault while arrncd wit11 a 
firearm."). 

The prosecubor not onIy failed to charge Recuenco 
with assault while armed with a firearm and LO 

request a special verdict tied to the firearm 
cnhancemnent. He also i d ~ r m t d  the court, after tht 
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jury's verdicr and in response to the defendant's 
motion to vacate: "The method undcr whch thc stale 
is alleging and the jury found the assaul[t] committed 
was by use of a deadly weapon." App. 35. Leaving 
no doubt, the prosecutor further clarified; "[Iln the 
crime charged and the enhancement the state alleged, 
there is no elernen[t] of a firearm n e  element is 
assault: with a deadly weapon." Ibid, Recuenco was 
thus properly charged, tried, and convicted of second- 
degree assault while armed with a deadly weapon. It 
was a solid case; no gap was left lo 1111. 

Nevertheless, at sentencing, the prosecutor requested, 
and the trial judge imposed, a three-year mandatory 
enhancement for use of a firearm. Ibid. Recuenco 
objectcd to imposition of the firearm enhancement 
"witl~ovt notice ... and a jury finding." 154 Washmad, 
at 161. 110 P.3d. at 190. Determining that thcrc was 
no warrant for elevation of the charge once the trial 
was ovcr, the Washytoii Supreme Court 
"remand[ed] for resentencing based solely on the 
deadly weapon enhancement which is supported by 
the jury's special verdict." Id., at 164, 110 P.3d. at 
19Z.I would a f h n  that jjudgmcnt. No error marred 
the case presented ar uial. The prosecutor chnrgcd, 
and the jury fomd Recucnco guilty of, a complete 
and clcarly delineated offense: "assault in the second 
degree, being armed with a deadly weapon." The 
"hdess-error7'  doctrine was not designed to allow 
dislodgment of that error-fiee jurydetermination. 

+10 Under Washington law and practice, assault with 
a dcadly weapon and assault with a firearm arc 
discrete charges, attended by discrete instructions. As 
thc Court observes, anle, at ----2, a charge of second- 
degree assault while armed with a deadly weapon, $ 
9.94Aa533(4)(b), subjects a defendanr co an 
additional year in prison, and a charge of second- 
degree assault while armed with a fiearm, $ 
9.94A.533(3)@),calls for an additional term of three 
years. "Deadly weapon," Washirlgron law provides, 
emompasses any "implement or hsuumenr which 
has the capaciry to inflict death and from the manner 
in which it is used, is likely to produce or may easily 
and readily produce death," including, inter ulia, a 
"pistol, rcvolver, or any other fitearn." 3 9.94A.602. 
"Firearm" is defmcd, more particularly, to mean "e 
weapon or dcvice from which a projectile or 
projectiles may be fmd by an cxplosivc such as 
gunpowder." 4 9.41.010(1). A handgun (the weapon 
Recuenco hcld), it thus#eus, might have bem 
placed in both categories. 

FNZ. Bur see App. 38. When the prosecutor, 
post-trial but presentcncr;, madc it plain that 
he was seeking the three-year firearm 
enhancement rathcr than the Qnc-ycar dcadly 
weapon enhancement, Recuenco objected 
that the statutory definition of "fuearm" had 
not been read to the jury, and that the 
prosecutor had submitted no evidence 
showing that Rccuenco's handgun was 
"designed to f i e  a projectile by cxplosivc: 
such as gunp~wde~." Ibid, 

Washington Pattern Jury Inshctions, Criminal 
(WPIC) (West 2005 Supp.), set out t h e  inshctions 
for cases in whch "an enhanced sentence is sought 
on the basis that the defendant was armed wilh a 
'dcadly wcapon,' " WPlC 8 2.06 (note on use): 
Deadly Weapon-General, § 2.07; Deadly Weapon- 
Knife, $ 2.07.01; Deadly Weapon-Firearm, § 
2.07.02.When the prosecutor seeks an enhancement 
bascd on the charge that "the defendanl was armcd 
with a 'fiream' " $ 2.06, trial courts are directed to 
a different instruction, one keyed to h e  clcvated 
enhancement, $ 2.10.0 1. 

Matching special verdict forms for trial-court use are 
also fiarned in tile W J C .  When a "deadly weapon" 
charge is made, whether gencrally or with a knife or 
fiirearq the prescribed form asks the jury: "Was ~e 
defendam (defendant's nume) armed with a dcadly 
weapon at the lime of the commission of the erimc 
[ill Count A?"$ 190.01. When a "firearm" charge 
is made, the jury is asked: "Was the defendant 
(defendants name) armed with a firearm al the time 
of.the commission of the crimc [in Count +I?" 8 
190.02. 

In Recuenco's case, the jury was instrucred, in line 
with thc "dsadly weapon" charge madc by the 
prosecutor, App. 6-7, add the special verdict form 
given to the jury matched that inshction. Tlie form 
read: 
"We, the jury, r o r m  a special verdict by aaswering 
as follows: 
"Was the defendant ARTURO R. RECUENCO 
armed with a deadly weapon at the timc of the 
commission o f  the crime of Assault in the Second 
Degree? 
"ANSWER;[YES] (Yes or No)." Id., at 13. 

No "firearm" instruction, WPIC (j 2.10.01 (West 
2005 Supp.), was given to Recuenco's j u y ,  nor was 
the jury given the spccial verdict form matching that 
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instruction, $ 190.02; sce suprtr, at ---- - - - - -34,  n. 2. 

In the Court's view, " h s  case is iddistinguishable 
from Neder fv. Ufiited Scaces, 527 U.S. 1, 119 S.Ct 
1827, 144. T,.Ed.2d 35 (1 !299) 1.'' Ante. at ---6. In that 
case, thc trial judgc made a finding necessary to 811 a 
gap in an incompletejury vel-dict. One of the offenses 
involved was tax fraud; the element missing from the 
jury's instruction was thc materiality of the 
defendant's alleged misstatements. Under the 
mistaken impression that materialiry was P question 
reserved for the court, the trial judge made the 
finding himself, In fact in Neder, materiality was not 
in disp~te. See 527 U.S.,at 7, 119 S.Ct. 1827; see 
also id., at 15. 119 S.Ct 1827 (Neder "d[idj not 
suggest that he would introduce any evidence bearing 
upon the issue of materiality if so allo~ed.~'). 
"Reversal witl~out any consideration of the effect of 
the error upon the verdict would pave] sen[t] the 
case back for retrial-a retrial not focused ar: all on the 
issue of materiality, bur on contesred issues on whch  
&G jury [had bccn] propcrly insiructcd." The 
Court concluded thar the Sixth Ametldmenr did nor 
command that recycling. 

Here, in contrast ro Neder, the charge, jury 
inrtructions, and special verdict contained no 
omissions; they set out complctcly all ingredients of 
the crime of second-degree assault with a deadly 
weapon. There is no occasion for any r e ~ a l ,and no 
cause to displace tlle jury's entirely complete verdicr 
with, in essence, a conviction on an uncharged 
greater ofensr. 

"11 The standard f ~ r mjudgment completed and 
signed by the trial judge in hs case included the 
folloWiTlg segment: 
"SPECIAL VERDICT OR FINDING($): 
"(€11 [ 1 A special verdictlfinding for being armcd 
with sHirearm was rendered on Count(s) -, 
"(c) [XI A special, verdictdinding for being armed 
with a Deadly Weapun othcr than a firearm was 
rendered on Count(s) I." App. 14. 

Count I was identified on the judgment form as 
"ASSAULT IN THE ZND DEGREE." Ibid. Despite 
the " X  placed next to the "Deadly Weapon" special 
verdicr/hding, and the blanks left wfilled in the 
"Firearm" special verdicvfmding lines, the ha1  judge 
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imposed a scntence of 39 months (3 months for the 
assaul~,36 monhs as the enhancement). 

Had thc prosecutor alternatively charged both 
enhancements, and had the judge accurately and 
adequately instructed on both, giving the jury a 
specid verdict form on each of the two 
enhancements, the jury would have had the 
prerogative to choose the lower enhancement. 
Specifically, the jury could havc answcrcd "Ycs" (as 
it in fact did, see supra, at ----4) to the "armed with a 
dcadly weapon" inquiry whilc returning no rcsponsc 
to the alternative "firearm" inquiry. See, supra, at ----
3, and n. 2 (Washington's starutory definition of 
"deadly weapon" overlaps definition of "firearm"); 
cf. ilnited Stoie,s v. Mgrtiq. Linen-Supply Go., 430 
U.S. 564. 573,97 S.Ct. 1349. 51 L.Ed.2d 642 (1977) 
("[Rlegardless of how overwhelmingly the evidence 
may point in that direction[, t]he trial judge is ... 
barred from attempting to override or interfere with 
the jurors' independent judgment in a manner 
contrary to the interests of the accused."). Today's 
decision, advancing a grratcr excluded (from jury 
control) offense notion, diminishes the jury's historic 
capacity "to prevent the punishment from getting too 
far out of lhc with thc crinlc." United S r ~ r e . ~v. 
Maybum, 274 F.2d 899. 902 (C.A.2 1960) (Friendly, 
J.); see also Blakelj, v, Washin~rorr,542 U.S. 296, 
306. 124 S.Ct 2531. 159 J,.Ed.2d 403 (2004) 
(recognizing jury's role "as eircuitbrcaker in the 
State's machinery of justice"). 

In sum, Recucnco, charged with one crime [~ssaull: 
with a deadly weapon), was convicted of another 
(assault wirh a fitearm), sans chmge,jury instruction, 
or jury verdict. That disposition, I would hoId, is 
incompatible with the Fifth and Sixrh Amendments, 
made applicabIe to the States by the Fourteenth 
Amendment. 1 would therefore affirm the judgment 
of the Supreme Court of the Stare of Washington. 

U.S.Wash.,2006. 

Washgton v. Rccuenco 

--- S.Ct. ----,2006 WL 1725561 (U.S.Wash.) 
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