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I.  INTRODUCTION 

Pet i t ioner ,  Mat thew Seto,  seeks  reversa l  o f  the  court  

of  appea l s  decis ion  in th is  case.  The court  a f f i rmed  the  

denial  o f  S e t o ' s  reques t  for a  trial de 11ovo fo l lowing  

mandatory  arbi t ra t ion .  The request  was denied  because  

Se to  d id  no t  f i le  it wi th in  20 days  after  the  arb i t ra t ion  

award  was  f i led ,  a s  requi red  by MAR 7 . l ( a ) .  T h e  arbi trator  

c o n ~ p l i e d  wi th  the  requi rements  o f  MAR 6 .2  by f i l ing  the  

award ,  toge the r  mith proof  of  service ,  on  Apr i l  2 8 .  The  

fact  that  se rv ice  was  not  "complete"-i.e., the  a w a r d  had 

been mai l ed  t o  but not  rece ived by Seto-on tha t  da te .  did 

not  prevent  the  20-day period for  f i l ing a  r eques t  fo r  a  trial 

de  novo  f rom beginning t o  run.  MAR 6 .2 ,  un l ike  M A R  

7 . l ( a ) .  r equ i res  only  "proof of  service.' '  not  "proof  tha t  a  

copy  has  been  served."  As  the  court  o f  appea l s  correc t ly  

r ecogn ized ,  th i s  d is t inc t ion  must  be  g iven  e f fec t ,  and  the  

20-day pe r iod  t o  f i le  a  reques t  for  a  t r ial  d e  n o v o  began  to 

run when t h e  arb i t ra tor  f i led the  award  and  p roof  o f  service 

on Apri l  2 8 .  The  cour t  o f  appeals  decis ion  s h o u l d  b e  

af f i rmed.  



11. ISSUES PRESENTED FOR REVIEW 

1 .  M A R  7 . l ( a )  requires a  request  for a  t r ial  de 

novo to  be f i led and served within 20 days after  an 

arbi t ra t ion  award and proof of service are  f i led wi th  the 

c lerk .  Se to  d id  not file his request  for a  t r ial  de  nova until 

21 days  after  the arbitrator  filed the award and proof  of 

se rv ice  with the  superior  cour t .  Is Seto  ent i t led  to  a trial 

de  novo?  

2 .  A party who does  not comply wi th  the  

procedural  requirements  and deadlines of  the  mandatory  

arbi t ra t ion  ru les  is deemed to waive the  r ight  to  tr ial  by 

jury .  Se to  d id  not  file his  request  for a  t r ial  d e  novo  within 

the  t ime  required  under M A R  7.1(a) .  Did  Se to  wa ive  his  

r ight  to  tr ial  by  j u r y ?  

111. STATEMENT OF T H E  C A S E  

Seto  f i led  suit  against  respondent .  Amer ican  

Elevator ,  Inc. .  in King  County  Super ior  Cour t .  (CP 11- 1 3 )  

The case  w a s  subsequent ly  t ransferred  to  mandatory  

arbi t ra t ion .  (CP 12) Fol lowing an arbi t ra t ion  hear ing  on 

Apri l  27.  2004 ,  the  arbitrator  entered an  award  in favor  of 



Amer ican  Elevator .  (CP 54-55) The  arbi t ra tor  f i led the 

a ~ r a r don Apri l  28  together  with a  cer t i f ica te  o f  mai l ing .  

The cer t i f ica te  s ta ted ,  .'I certify under penal t )  o f  pe r ju r j  

under  the  laws of  the State of  Washington that  I mailed on 

th is  da te  [Apr i l  281 a  copy of the  ARBITRATION AWARD,  

proper ly  addressed and postage prepaid" t o  counse l .  (CP 

54-55.  56)  

T h e  arbi t ra tor  a lso  forwarded cop ies  o f  the  award  and 

the  cer t i f ica te  of  mai l ing  to  counsel  by e -mai l  on  Apri l  28. 

( C P  14)  T h e  e-mai l  s tated the  arb i t ra tor  would  f i le  the  

award  n o  later  than Apri l  29.  ( C P  24) S e t o ' s  a t torney 

received the  e-mai l  copy o f  the  award  on  Apr i l  2 8  and 

received a  copy in the  mail on Apr i l  29 .  ( C P  23-24)  

S e t o  f i led a  reques t  for a  t r ial  de  n o v o  on  May  19.  

(CP 1-3)  O n  May  21.  the  Arbi t ra t ion  Depar tmen t  i ssued a  

Not ice  o f  Waiver  o f  Right  to  Tr ia l  D e  N o v o  s ta t ing  tha t  a  

t r ial  d a t e  would  not  be set  because  Se to  had  not  f i led  h is  

reques t  for  a  t r ial  de novo wi th in  20 days  af ter  the  f i l ing of  

the  arb i t ra t ion  award .  (CP  4) Amer ican  E leva to r  then f i led 

a  mot ion  t o  set  a s ide  Se to ' s  reques t  for  a  t r ia l  d e  novo .  (CP 



5-7)  The  cour t  granted Ainerican E leva to r ' s  mot ion and 

en te red  judgment  in favor  of  American Elevator .  ( C P  42- 

43 .  44-46)  Se to  appealed from these  ru l ings .  ( C P  47-53)  

In an  opinion f i led August  22. 2005.  the  cour t  of  

appea l s  af f i rmed the  tr ial  cour t ' s  decis ion .  T h e  cour t  

exp la ined :  

The  p la in  language of  M A R  7.1  says  tha t  the  
20-day per iod  to  f i le  a  reques t  for  t r ial  de  novo  
beg ins  on  the day the  award  is  f i led wi th  the  
c lerk .  W e  conclude  the  a rb i t r a to r ' s  M A R  6 . 2  
obl iga t ion  t o  file "proof o f  service" when  f i l ing 
the  award  does  not  extend the  20-day per iod  by 
the  t ime  it takes  t o  coinplete service .  Because  
Se to  f i led  his  reques t  for  t r ial  de novo  21  days  
af ter  the  award  was  f i led ,  the  tr ial  cour t  
correc t ly  entered judgment  o n  the  arb i t ra t ion  
award . '  

Thereaf ter .  Se to  sought  r ev iew of  the  cour t  o f  appeals  

dec i s ion .  O n  May  31,  2006:  th is  Cour t  g ran ted  S e t o ' s  

pe t i t ion  for  r ev iew 

' Seto  v.  Am.  Elevator ,  I nc . .  129  W n .  A p p .  146.  152 .  118 P . 3 d  
3 7 3  ( 2 0 0 5 ) .  



IV.  A R G U M E N T  


A .  	 Seto  fa i led to t imely  file his  request  for  a  trial  d e  
novo.  

M A R  7 . l ( a )  se ts  forth the requi rements  fo r  f i l ing  a  

reques t  for  a  t r ial  de novo  fo l lowing an arbi t ra t ion  award .  

T h e  ru le  p rov ides :  

Within  20  days  af ter  the arbi trat ion award  is 
f i l ed  witlz tlze c l e rk ,  any aggr ieved party not  
hav ing  waived the  r ight  to  appeal  may s e r v e  
and f i le  wi th  the  c lerk  a  wri t ten reques t  f o r  a  
t r ial  d e  novo in the  super ior  court  a long wi th  
proof  tha t  a  copy  has  been served upon all  other  
par t ies  appear ing  in the case .  The  20-day  
per iod  wi th in  which to  reques t  a  t r ial  de  n o v o  
may not  be  extended. '  

I t  is  undisputed  the  arb i t ra tor  in th is  case  f i led  h i s  award  on 

Apr i l  28 .  It  a l so  is  undisputed  Se to  did not  f i l e  h i s  reques t  

for  a t r ial  de  novo  unti l  May  19, 21 days  la ter .  A s  the  

Arb i t r a t ion  Depar tmen t ,  the  tr ial  cour t ,  and t h e  cour t  o f  

appea l s  correc t ly  recognized.  S e t o ' s  fa i lure  t o  comply  wi th  

the  r equ i rements  o f  M A R  7 . l ( a )  prec ludes  a  t r ia l  d e  novo  in 

th is  case .  

'M A R  7.1 ( a )  ( E m p h a s i s  a d d e d . )  



B. 	 Comple t ion  o f  service is not required to t r igger  the 
2 0 - d a y  period set  forth in MAR 7 . l ( a ) .  

S e t o  con tends  he compl ied  with M A R  7 . l ( a )  because  

the  20-day  per iod  t o  f i le  a  request  for a  t r ial  de  n o v o  did 

not  beg in  t o  run until  he received the  copy  o f  the  award  

mai led  t o  him by the  arbi trator .  Al ternat ive ly ,  S e t o  asserts  

the  20-day  per iod  did not begin to  run unti l  three  d a y s  after 

the  arb i t ra tor  mai led  the award ,  in accordance  wi th  CR 

5(b) (2 ) (A) .  S e t o ' s  a rguments  a re  not suppor ted  by the  

p la in  l anguage  o f  the  arbi trat ion rules o r  Wash ing ton  case 

law and  must  be  re jec ted .  

1 .  	 Ne i ther  M A R  6.2  nor  M A R  1.3  requires  
complet ion of  service .  

S e t o  c i ted  both  M A R  6 .2  and M A R  1 .3  in  suppor t  of 

h is  a s se r t ion  tha t  he  t imely  f i led  h is  reques t  fo r  a  t r ia l  de 

novo .  MAR 6 . 2  provides ,  "Within 14  days  af ter  t h e  

conclusioi l  o f  the  arb i t ra t ion  hear ing ,  t h e  a rb i t r a to r  shal l  

f i le  the  award  wi th  the  clerk o f  the  super ior  cour t ,  wi th  

proof  o f  service  o f  a  copy on  each party."  T h e  arbi t ra tor  

compl ied  wi th  MAR 6.2 by f i l ing  both  the  a rb i t r a t ion  award 



and a cer t i f ica te  o f  mail ing on Apri l  28. one  day after  the 

arb i t ra t ion  hear ing  

Cont ra ry  to S e t o ' s  assert ion,  MAR 6 .2  does  not  

requi re  p roof  o f  rece ip t ;  it s imply requi res  p roof  that the 

arb i t ra t ion  award  was  served.  As  the  cour t  of  appeals  

cogen t ly  expla ined:  

[ T l h e  unambiguous  language of  M A R  6 .2 .  
which  requi res  the  arbi trator  to f i le  "proof  of  
service"  together  with the  award ,  i s  sa t i s f ied  by 
p r o o f  that  the  award has been put  in the  ma i l .  
M A R  6 .2  does  not require the  arb i t ra tor  t o  wait  
unt i l  serv ice  is  comple te  before  the  arb i t ra tor  
f i l e s  "proof  o f  service" and thereby s tar t s  the  
runn ing  of  the  M A R  7.1 20-day t ime  per iod ."  

T h e  arbi t ra tor  a lso  compl ied  with the  requi rements  o f  

M A R  1 .3 .  M A R  1.3(b)(2)  provides?  "After  a  case  is  

a s s igned  t o  an  arbi t ra tor?  all p leadings  a n d  o ther  papers  

shal l  b e  se rved  in accordance  with C R  5 and  f i led  wi th  the 

arb i t ra tor ."  M A R  1.3(b)(3)  s tates .  "Time shal l  be computed 

in accordance  wi th  C R  6(a)  and (e) ."  It  i s  no t  c lear  that  

M A R  1 .3 (b ) (2 )  appl ies  here,  a s  the  ru le  apparen t ly  

con templa tes  p leadings  prepared  by the  par t ies ,  not  the  

'Seto ,  129 W n .  A p p .  a t  152 .  



arbi t ra tor .  Regardless ,  the  arbi trator  compl ied  wi th  the  

requi rements  o f  MAR 1.3(b)(2) .  C R  5 .  which is 

incorpora ted  in the rule.  provides for service  b>, mail. '  The  

rule further  provides ,  "The service  shall be deemed  

comple te  upon the  third day followillg the  day upon which 

they are  p laced in the  mail . . . ." The  ru le  a l so  se t s  forth 

the  requi rements  for  proof  of  service  by mail . '  

There  is  no d ispute  that  (1 )  the  arb i t ra tor  cou ld  Inail 

the  arb i t ra t ion  award  t o  the  par t ies '  counsel  o r  (2 )  the  

cer t i f ica te  o f  mai l ing  f i led by the  arb i t ra tor  compl ied  with 

the  requi rements  o f  C R  5 .  Moreover .  cont rary  t o  S e t o ' s  

apparent  asser t ion .  the  incorpora t ion  o f  C R  5 in to  the  

arb i t ra t ion  ru les  does  not  mean  tha t  service  mus t  be 

"comple te"  before  the  20-day per iod  t o  f i le  a  reques t  for  a  

t r ial  de  novo  begins  t o  run .  A s  noted  above ,  M A R  7 . l ( a )  

C R  5 ( b ) ( 2 ) ( A )  s t a t es ,  .'If se rv ice  is  m a d e  by mai l .  the  papers  
sha l l  be depos i t ed  in the  pos t  o f f i ce  addressed  t o  the  pe r son  on 
w h o m  t h e y  a r e  be ing  s e r v e d ,  wi th  t h e  pos tage  p repa id . "  

' C R  5 ( b ) ( 2 ) ( B )  s ta tes .  . 'Proof o f  se rv ice  o f  a l l  papers  permit ted  
to  be mai led  may  be by . . . cer t i f i ca te  o f  an  a t to rney . "  The  rule  
then  p r o v i d e s  a  fo rmat  fo r  a  ce r t i f i ca te  o f  ma i l ing .  which  is  
v i r tua l ly  ident ica l  to  the  ce r t i f i ca te  o f  ma i l ing  f i l ed  b j  the  
a rb i t r a to r  in th i s  case .  



s ta tes  such a  reques t  must be filed wi th in  20 d a y s  "after the 

arb i t ra t ion  award  is f i led  with the  clerk."  I f  the  20-day 

per iod  began to  run when the  award was  se rved ,  Se to ' s  

argulnent  would  be  on point .  However .  it c lear ly  does  not ,  

and there  is  no  bas is  for extending the  20-day per iod  an 

addi t ional  three  days  because  the  arb i t ra tor  se rved  Se to  by 

mai 1 

2 .  	 This  Court 's  decis ions  do  not  require  
complet ion o f  service .  

In suppor t  o f  his  pos i t ion ,  Se to  re l ies  upon  th is  

C o u r t ' s  decis ions  in Alvarez  v. ~ a n a c h ~  and Rober t s  v  

~ o h n s o n . '  These  cases  a re  readi ly  d is t inguishable  and  do 

not  manda te  reversa l  o f  the  cour t  o f  appeals  op in ion .  In 

Alvarez ,  the  Cour t  cons idered  "whether  a  declara t ion  o f  

de l ivery  wi thout  fur ther  p roof  that  a  reques t  for  a  t r ial  de 

novo  has  been served compl ies  wi th  the  f i l ing  

requi rements"  o f  MAR 7.1 (a) . '  The  defendant  h a d  f i led a  

'Alvarez  v. Banach .  1 5 3  W n . 2 d  8 3 4 .  1 0 9  P . 3 d  4 0 2  ( 2 0 0 5 ) .  

" Robel-ls v.  J o h n s o n ,  1 3 7  W n . 2 d  84 .  9 6 9  P . 2 d  4 4 6  ( 1  9 9 9 ) .  

8 Alvarez .  1 5 3  W n . 2 d  a t  8 3 6 .  



reques t  for  trial de novo together  with a  declara t ion  o f  

service  s igned  by the  defendant ' s  a t torney 's  sec re ta ry .  The 

declara t ion  stated the  secretary had sent the  reques t  via 

legal messenger  t o  be  del ivered the  next d a y .  9 

T h e  p la in t i f f  f i led a  motion to  s tr ike the  reques t  for a  

trial de  novo ,  arguing the  declarat ion o f  de l ivery  was  

insuff ic ient  t o  c o ~ n p l y  with M A R  7 . l ( a ) .  T h e  t r ia l  cour t  

granted  the  mot ion.  The court  o f  appeals  r eve r sed ,  

conc lud ing  the  declara t ion  of  del ivery was  su f f i c i en t ,  and 

proof  o f  ac tual  rece ip t  need not be f i led wi th  the  reques t  

for  a  t r ia l  de  novo .  10 

T h e  pla in t i f f  then  sought  review by th i s  Cour t .  The  

Cour t  r eve r sed  the  cour t  of  appeals  decision.  conc lud ing ,  

"A declara t ion  of  de l ivery  s ta t ing  that  a  copy  is  ' t o  b e  

del ivered . '  u i t h o u t  more .  does not  sat isfy" MAR 7 . l ( a ) ' s  

r equ i rement  o f  f i l ing  proof  that  a  copy of  the  r eques t  for  a 

t r ial  d e  novo  has  been  served."  In  reaching t h i s  

Id.  

''Id. at 8 3 7 .  

" Id .  a t  840 .  



conclus ion.  the  Cour t  noted ,  "We employed the  pas t  tense 

when w e  promulgated  [MAR 7 . l ( a ) ] ,  which  p rov ides  that 

the  reques t  for  a  trial de novo must be f i led in super ior  

cour t  ' a long  wi th  proof that a  copy lzcrs been served upon 

all o the r  par t ies  appear ing  in the case.'"'' 

A s  the  A l v a ~ e zcourt  pointed ou t ,  M A R  7.1  (a)  

requi res  a  par ty  seeking a  trial de novo to  f i le  p roof  that 

the  reques t  fo r  a  t r ial  de novo has ac tual ly  been served on 

the  oppos ing  par ty .  In cont ras t ,  M A R  6 .2 ,  at i ssue  here,  

on ly  requ i res  "proof  of  service. '?  Se to  fa i l s  t o  apprecia te  

the  s ign i f i cance  of  this  dist inct ion.  but  the  cour t  o f  appeals  

in t h i s  case  d id  not :  

T h e  unambiguous  language o f  M A R  6.2  
requ i res  "proof o f  service."  Where  the  
l anguage  in a  court  rule is  unambiguous .  "we 
g i v e  it  i ts  p la in  meaning."  . . . "Proof  o f  
service' '  is  a  te rm o f  ar t .  It  does  not  m e a n  
proof  tha t  the  party has ac tual ly  r ece ived  
se rv ice .  

T h e  draf ters  used the  language "proof  o f  
service"  in M A R  6 . 2  rather  t h a n  us ing  t h e  M A R  
7.1 language.  "has been served."  I f  the  draf ters  
had  in tended M A R  6.2  to  requi re  ac tual  se rv ice  
or  p roof  tha t  a  copy  of  the  award  '*has b e e n  

" Id .  ( q u o t i n g  M A R  7.1 (a))  ( c i t a t ions  o m i t t e d ) .  



served"  as  s tated in MAR 7.1.  they would have  
used the same  language.  13 

T h e  cour t  of  appeals  went  on to  expla in  tha t  i ts 

in terpre ta t ion  o f  MAR 6 . 2  was supported by the  Alvnl*ez 

dec i s ion :  

In Alvar-ez, the Supreme Cour t  held that  by 
us ing the  past  tense in MAR 7.1 t o  requi re  that  
the  reques t  for  trial de novo must  be  f i led 
"a long with proof that  a  copy has been served 
upon all  o ther  part ies  appear ing  in the  case ,"  
the  draf ters  in tended tha t  the  oppos ing  party 
had  ac tual ly  rece ived service  o f  the  reques t  for  
t r ial  de  novo.  By contras t ,  the  draf ters  d id  not  
use  the  pas t  tense  in M A R  6 .2 .  W e  must  
therefore  conclude  that  the  draf ters  d id  not  
in tend the  opposing party to  ac tual ly  rece ive  
service  o f  the  request  for  t r ial  de  novo .  I I 

M A R  6 .2  and MAR 7 . l ( a )  conta in  d i f ferent  language 

wi th  respect  to  the  service requi rement ,  and it i s  wel l -  

e s t ab l i shed  that  when  the  legis la ture  uses  cer ta in  language 

in o n e  ins tance  but  different .  d iss imi lar  language in 

ano the r ,  a  d i f ference  in legis la t ive  in ten t  is  p r e s u m e d . ' "  

l 3  Seto .  129  W n .  A p p .  at 150 .  

I' Id.at 1 5 1 . 

"See City of Kent v .  Beigh. 145 Wn.2d  3 3 .  45 .  3 2  P.3d 258  
( 2 0 0 1 ) :  ~ i l l n ~Con,. 135 Wn.2d 193.  2 0 2 .  9 5 5  P.2d 791 v 

( 1  988) .  I t  also is well-established t h a t  principles of statutory 



Accordingly .  because Alvnrez  const rued M A R  7 . l ( a ) ,  not 

M A R  6 . 2 ,  it is readily d is t inguishable .  Moreover ,  the  

pr inc ip les  o f  s tatutory cons t ruct ion  rel ied upon in Alvarez  

suppor t  American E leva to r ' s  a rgument . ' "  

S e t o ' s  rel iance on the  R o b e r t s  decis ion  a lso  is  

misp laced .  I n  that  case ,  the  Cour t  cons idered  whether  an 

a rb i t r a to r ' s  fai lure to  f i le  proof  o f  service a s  requi red  by 

MAR 6 . 2  tol led the t ime period t o  f i le  a  reques t  for  a  trial 

de  novo .  The  Cour t  concluded it d id .  s ta t ing ,  "The 2 0 - d a ~  

per iod  beg ins  to  run  only when both  the  award  and proof  of  

se rv ice  the reof  have  been f i led."" Here ,  it is  undisputed  

the  arb i t ra tor  filed both  the  arb i t ra t ion  award  and the  proof  

o f  service  on  Apri l  28 .  

c o n s t r u c t i o n  a r e  a p p l i e d  t o  c o n s t r u e  c o u r t  r u l e s .  See, e.g., Stute 
v.  Green~vood,120 W n . 2 d  585, 592, 8 4 5  P . 2 d  971 (1993). 


l 6  Alvarez, 153 W n . 2 d  a t  840. 


" Roberts, 137 W n . 2 d  a t  92. 




3.  	 P u b l i c  p o l i c y  c o n s i d e r a t i o n s  d o  n o t  s u p p o r t  
S e t o ' s  pos i t i on .  

Se to  contends  h is  interpretat ion of  M A R  6 . 2  "will 

reduce  conges t ion  in the  cour ts .  9 - I8 He  does  not  expla in ,  

however ,  why a l lowing untimely reques ts  for  a  t r ial  de 

novo will  ach ieve  this  goa l .  As  expla ined a b o v e ,  the  

language o f  M A R  6.2  and  MAR 7 . l ( a )  is  c l ea r .  M A R  6.2 

requi res  the  arb i t ra tor  t o  file the  arb i t ra t ion  award  and 

proof  o f  se rv ice  wi th  the  cour t ,  and MAR 7 . l ( a )  requi res  

that  a  reques t  for  a  t r ial  de  novo be  f i led wi th in  20  days  

af ter  an  arbi t ra t ion  award  is  f i led.  It  is  und i spu ted  the  

arb i t ra tor  f i led  the  arb i t ra t ion  award  on  Apr i l  28,  together  

wi th  proof  o f  service ,  and  tha t  Se to  did not  f i l e  h i s  reques t  

for  a  t r ia l  de  novo  unti l  21 days  later .  The  t r ia l  cour t  

quickly  den ied  S e t o ' s  unt imely  reques t ,  thus  a l lowing  

judic ia l  r e sources  to  be  u t i l ized  by those  par t ies  w h o  

comply  wi th  the  p la in  and unambiguous  l anguage  o f  the  

arb i t ra t ion  ru les .  

I8 Petition fo r  Discretionary Review at 10.  



Se to  con tends ,  and the dissent  agreed.  tha t  it i s  unfair 

to g ran t  a party w h o  is personally served more  t ime  t o  file a  

request  for  a  trial de  novo than a  party w h o  is  se rved  by 

mail .  However ,  the  plain and unambiguous  l anguage  of  

MAR 6 . 2  must  be enforced as wri t ten.  whe the r  "fair" or  

I 0not.  

It  a l so  should  be noted that  the arb i t ra t ion  ru les  

evidence  an  intent  t o  discourage part ies  f rom seek ing  a  trial 

de novo.  F o r  example ,  MAR 7 .3  states.  "The  cour t  shal l  

assess  cos t s  and reasonable  at torney fees agains t  a  par ty  

who  appea l s  the  award  and fai ls  to  improve the  p a r t y ' s  

pos i t ion  in the  tr ial  de novo." The  Wash ing ton  cour t s  have 

19 S e e ,  . e . g . .  M e t z  v .  Sarrindos, 91 Wn.  A p p .  3 5 7 .  3 6 0 .  9 5 7  P.2d 
795 ( 1 9 9 8 )  (10-day  se rv ice  and f i l ing  requ i rement  fo r  mot ion  
for  r econs ide ra t ion  under  C R  59  beg ins  to  run & h e n  o r d e r  is 
f i led .  even  if  pa r t i e s  d o  not r ece ive  a  c o p y  o f  t h e  o r d e r  tha t  
same  d a y ) .  It a l so  shou ld  be noted tha t  S e t o  rece ived  a  c o p y  of  
the  award  by e -mai l  Apr i l  2 8  and tha t  the  a r b i t r a t o r  in fo rmed  
the pa r t i e s  he would  f i l e  the  award "no la ter  than"  Apr i l  2 9 .  
Se to  d o e s  not  e x p l a i n  w h y  he apparent ly  a s s u m e d  t h i s  ~ n e a n t  the 
award  would  be f i led  Apri l  29 .  when it w a s  e q u a l l y  poss ib le  
f i l ing  would  o c c u r  Apr i l  2 8 .  



recognized that  th is  provision i s  intended to  "discourage  

rneri t less  appeals .  9.20 

In th is  case.  the  purposes of  the arb i t ra t ion  ru les  are 

best se rved  by adher ing  to the plain and u n a n ~ b i g u o u s  

l anguage  o f  M A R  7 . l ( a )  requir ing a  reques t  for a  t r ial  de 

novo  t o  b e  f i led wi th in  20 days  after  f i l ing  o f  an arbi trat ion 

award .  

C. 	 Seto ' s  right to a  jury trial  has not  been  abr idged .  

S e t o  argued.  for  the first  t ime  in h is  pe t i t ion  for  

review.  tha t  the  denia l  of  his  reques t  for  a  t r ial  de  novo  

abr idged  his  cons t i tu t ional  r ight  t o  a  t r ia l  by  ju ry .  

Al though  the  r ight  t o  trial by ju ry  is  " inviola te .  . > 2 l  i t  can be 

waived."  In Kim v .  ham.^' the  court  r e j ec ted  an argument  

s i ini lar  t o  tha t  made  by Seto  he re .  In Kim.the  defendant  

f i led  a  reques t  for  a  trial de novo  fo l lowing  manda to ry  

20 H e d l z ~ n dv.  Vitale .  110 W n .  A p p .  183.  187,  3 9  P.3d 3 5 8  

( 2 0 0 2 ) .  


''W A S H .C O N S T .a r t .  I ,  5 21 .  


22 GonTfrey v .  Hart ford Cas.  Ins. C o . .  142 W n . 2 d  8 8 5 .  898 .  16 

P .3d 6 1 7  ( 2 0 0 1 ) .  


23 Kin? v .  Pham.  95 W n .  A p p .  439.  975 P.2d 5 4 4  ( 1 9 9 9 ) .  



a rb i t r a t ion .  Ho\vever, she  failed to  f i le  a  wr i t ten  proof of 

se rv ice  o f  the  request  within 20 days ,  as  requi red  bq M A R  

7.1( a ) .  The  plaint iff  moved t o  s t r ike  the  de fendan t ' s  

reques t  for  a  trial de novo,  and tlie t r ial  court  granted  that  

request .* '  

O n  appeal .  the  defendant  argued the  tr ial  cour t ' s  

denia l  o f  her  reques t  for  a  trial de iiovo v io la ted  her  

cons t i tu t ional  and s ta tu tory  r ights  t o  t r ial  by J u r y .  The  

cour t  re jec ted  th is  assert ion.  expla in ing that  the  r ight  to  a  

ju ry  t r ia l  can  be waived by a  pa r ty ' s  fa i lure  t o  comply  with 

MAR procedura l  requi rements  and deadl ines .  2 5 Because  tlie 

de fendan t  fa i led  to  comply  wi th  the  r equ i rements  of  MAR 

7 . l ( a ) .  she  was  not ent i t led  to  a  t r ia l  de novo .  26 

In  suppor t  o f  his  c la im that  h e  was  improper ly  denied  

h is  r ight  t o  a  jury tr ial ,  Se to  c i ted  H a j m ~ o o dv. ~ ~ a n d a . "In  

tha t  case .  the  defendant  f i led  a  r eques t  for  a  t r ia l  de  novo 

"Kim,  95 W n .  A p p .  a t  441 


'j Id. at  445  


26 Id. 


" Haywood v. Aranda, 97 Wn.  App. 7 4 1 .  987  P .2d  121 (1999) .  

ajf'd, 143  Wn.2d  231.  19 P.3d 406  ( 2 0 0 1 ) .  



fo l lowing mandatory  arbi trat ion proceedings .  H e  fa i led  to 

file proof  o f  service  of  the  request  a s  required by MAR 

7 . l ( a ) .  However ,  the  plaint iff  did not object .  and  the  case 

proceeded to  a  jury  tr ial .  Af ter  the jury awarded the  

p la in t i f f  a  lower  amount  than she  rece ived in arb i t ra t ion ,  

she  moved t o  vacate  the  award  on the  ground tha t  the  

defendant  fa i led  to  f i le  proof  o f  service  of  the  r eques t  for a  

trial de  novo .  28 

The  tr ial  cour t  re-jected the  p la in t i f f ' s  a rgument .  

concluding she  waived her  r ight  to asser t  noncompl iance  

wi th  MAR 7 . l ( a ) ,  and the  cour t  of  appeals  agreed."  The  

appel la te  cour t  a lso  concluded the  doct r ines  o f  l aches  and 

es toppel  appl ied  t o  prec lude  p la in t i f f ' s  cha l l enge  t o  the  

jury verdict ."  

However ,  the  court  re jec ted  the  de fendan t ' s  a rgument  

that  h i s  r ight  t o  a  jury tr ial  necess i ta ted  the  denia l  o f  the  

p la in t i f f ' s  mot ion  t o  vacate .  T h e  cour t  exp la ined ,  "[A] 

" H a y l v o o d .  97 W n .  A p p .  a t  7 4 2 .  


'9 Id .  at 743 ,  7 4 4 .  


'O Id. a t  748 .  




waiver  o f  the  r ight  to a  jury trial can occur  when a  party 

fai ls  t o  c o ~ n p l y  wi th  MAR 7 . l ( a )  procedural  requi rements  

and deadlines."" 

In th is  case ,  Seto  did not comply with the  

requi rement  in M A R  7 , l ( a )  that  a  reques t  for  t r ial  d e  novo 

be f i led and served within 20 days  after  the  arb i t ra t ion  

award  is  f i led wi th  the  c lerk .  I t  is undisputed  the  award  

was f i led  Apr i l  28. 2004.  It  a l so  is undisputed  S e t o  did not 

f i le  h is  reques t  for  a  t r ial  de novo until  M a y  19, 2 1  days  

later .  Because  Se to  fai led to  t imely  f i le  h is  r eques t  for  a  

t r ial  de  novo ,  h e  waived his  r ight  to  a  t r ial  by ju ry .  

D. 	 American Elevator is entitled to recover its  
attorney fees  and costs in the Supreme Court .  

MAR 7 .3  author izes  an  award  of  a t torney fees  and 

cos ts  w h e n  a  par ty  who appeals  from an  arbi t ra t ion  award  

fa i l s  t o  improve  h i s  posi t ion in a  t r ial  de  novo .  I n  Wiley v .  

~ e h a k , " th is  Cour t  expla ined tha t  this  ru le  app l i e s  w h e n  a  

par ty  r eques t s  a  t r ia l  de  novo  but  does  no t  improve  h i s  

" Id. at  7 4 9  (ci t ing K i m ,  95 Wn.  A p p .  at 4 4 5 ) .  


'' Wiley  v.  R e h a k .  1 4 3  Wn.2d  339 .  20 P.3d 4 0 4  ( 2 0 0 1 ) .  




posi t ion  because  he  fai ls  to comply  ivith the  requi re inents  

for  p roceed ing  to a  trial de novo  such as those  con ta ined  in 

M A R  7 . 1  (a) ."  

Here .  as  expla ined above,  Se to  is  no t  en t i t l ed  t o  a  

t r ial  de  novo  because  he did not comply  wi th  t h e  20-day 

t ime requi rement  set  forth in M A R  7 . l ( a ) .  Accord ing ly ,  he 

has  not  improved  his  posi t ion.  The  cour t  o f  a p p e a l s  

awarded  Amer ican  Elevator  a t torney fees  o n  appea l  

pursuant  t o  M A R  7.3  and RAP 18.1.''A m e r i c a n  Elevator  is 

a lso  en t i t l ed  to  recover  at torney fees  incur red  i n  th is  Court  

in accordance  wi th  these  rules.  

V. CONCLUSION 

F o r  the  reasons  set forth above.  A m e r i c a n  Elevator  

r e spec t fu l ly  reques ts  that  the  cour t  of  appea l s  dec i s ion  be  

AFFIRMED. 

'3 Wiley.  1 4 3  W n . 2 d  a t  3 4 8 ;  see also Boyd v .  Kulczyk .  115 W n .  
A p p .  41 1 ,  4 1 7 ,  6 3  P . 3 d  156 ( 2 0 0 3 ) .  

''Se to ,  1 2 9  W n .  A p p .  a t  1 5 3 .  



D A T E D  June 30.  2006 .  

BULLIVANT H O U S E R  BAILEY PC 

By \ 

~ e r r d ~ .Sale.  W S B A M  10 1 
~ e w a hL.  Cars tens ,  W S B A  # 17494 

At torneys  for  Respondent .  Amer ican  
Elevator  

CERTIFICATE OF SERVICE 

The  unders igned cer t i f ies  tha t  on  th is  30"' day  of  

June ,  2006 ,  I caused to  be  served Responden t ' s  

Supp lementa l  Br ief  to:  

Tucker  F.  Bla i r  [7 via  hand de l ive ry .  
Sco t t  A .  Sayre  v ia  f i rs t  c l a s s  ma i l .  
B la i r  & Meeker  LLP v ia  facs imi le .  
2 5 0 5  2 n dA v e . ,  Ste.  500 
Seat t le ,  WA 98 12 1- 1452 

I  declare  under  penal ty  o f  per jury  under  the  laws of  

the  S ta te  o f  Washington th is  3 o t h  d a y  o f  June .  2006.  at 

Seat t le ,  Wash ing ton .  

Tracy ~ o r b n  
'. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

