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THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
IN RE THE PERSONAL )y  NO. bLO5UE
RESTRAINT OF: S R
o S ) PERSONAL RESTRAINT
‘COREY BEITO, JR. ) PETITION = -
' : )

A. STATUS OF PETITIONER

Corey Bexto was convrcted on hlS gunty plead of one count of

first degree murder and recelved and exceptlonal sentence of 504

'-.-_')

- months as opposed to a standard range sentence of 281 to 374 ‘ ‘;,,' .

'months Mr Belto has been conflned since his arrest on thls s :,g .
- »_charge m_199_8‘.~ e | = | ? |
- Mr. Beito -_appealed his exceptional‘sentence and_lth,is Cojurtjl (Eg
: revers_ed the sentence and remanded for.-resentencing.i. 46308-0-] e
O.n_ remand the trial court again tim‘posed a 504 m‘onth |
exceptional sentence
Mr Belto again appealed his sentence and the court agaln |
reversed the sentence and remanded for resentencmg 49528 -3- l," '
| On remand the trial court agaln |mposed a 504 month |

'exceptrona[ sentence
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| Mr. Beito again appealed his sentence. 51673—6-[. This
Court affirmed. The Supreme Court denied Mr. Beito’é petit_ion for
review on September 8, 2004. The mandate hés not yet issued in
that casé.
Mr. Beito has not previously filed a Personal Restraint
Petition in this matter.

B. GROUNDS FOR RELIEF

1. RELEVANT FACTS

The State charged Mr. Beito by Amended Information with
'aggravated first degree murder for the killing of Jessica Seim.
Appendix A. The Sfate alieged two aggravating factors in the
alternative: (1)}the murder was committed to conceal the
| _ qommission of first or second degree rape or third degree rape of a
child; and (2) the murder was committed in furtherance of first or
second degree rape. Id.

Mr. Beito entered an Alford plea to first degree murder as
charged in the Second Amended Information, in which he
acknowledged‘he had caused the death of Ms. Seim, but denied
that hé'had committed premeditated or intentional murder..
Appéndices B and C. In addition, Mr. Beito agreed to permit the

sentencing court to consider his statements to police, various
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witness statements, the autopsy report and photographs, and that
the crime of third degreé rape of a child had been committed. Mr.
Beito also agreed to allow the state to attempt to establish that he
had committed the crimes of first or second degree rape, although
he denied he had committed those crimes. Appendix B

The trial court imposed an exceptional sentence of 504
months based solely upon the following finding:

It is uncontroverted that the defendant raped Jessica

Siem. This finding does not violate the Real Facts

‘Doctrine. The defendant admits Rape of a Child Third

Degree, which is a substantial and compelling reason

supporting an exceptional sentence. This

circumstance distinguishes this from other crimes of

-premeditated murder in the first degree and forms a

basis to impose longer sentence than the standard

range. )
Appendix D. Mr. Beito appealed his sentence contending that
absent some nexus between the rape and the murder there was
insufficient basis for the exceptianal sentence. This Court agreed
and remanded the matter to permit the frial court to consider what if
a nexus existed between the crimes. Appendix E.

On remand the trial court again imposed an exceptional
sentence of 504 months, again finding Mr. Beito had admitted

committing the crime of third rape of a child. Appendix F. The

court also concluded (1) the victim's strangulation and ligature
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injuries were consistent with efforts to keep her from screaming; (2)
the rape occurred close in time to the murder: (3) the victim was
never seen alive after she went into Mr. Beito’s room: (4) Mr. Beito
never said the sex was consensual; (5) the victim had multiple
injuries including “defensive wounds;” (6) the victim’s injuries were
consistent with witness statements and inconsistent with
consensual sex; (7) the victim was petite. |d. From these findings
the court concluded

A valid inference from the evidence is that the rape

was a motive for, and factually connected to the

murder, accordingly, the Court finds the defendant’s

confession on this point not credible.

Id. The court concluded the rape distinguished Mr. Beito’s of crime
from other first degree murders.

Mr. Beito again appealed and this Court again reversed his
sentence concludiﬁg the trial court miscalculated his offender
score, by wrongly including two juvenile offense in his offender
score. Appendix G.

On remand, despite the lower standard range the trial court

once again imposed a 504 month exceptional sentence relying on

the same findings it had previously made, and merely entered a
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copy of its prior findings with the improper standard range lined out
and the corrected range handwritten in. Appendix H.

Once again Mr. Beito appealed. Mr. Beito contended that by
imposing the same sentence despite his lower standard range the
court had in fact imposed a more severe sentence and thus
deprived him of due process. This Court rejected his arguments
and affirmed his conviction. Appendix |.

The Washington Supreme Court denied his petition for
review on September 8, 2004. Appendix J.

2. MR. BEITO IS SUFFERING UNLAWEUL

RESTRAINT AND IS ENTITLED TO RELIEF
BY WAY OF A PERSONAL RESTRAINT
PETITION

a. Mr. Beito is unlawfully restrained. A person is

entitled to relief _by way of a Personal Reétraint Petition (PRP)
where the person is unlawiully restrained as defined in RAP 16.4.

A person is restrained where she “has limited freedom because of a
court decision in a civil or criminal proceeding, [or] the petitioner is
confined.” RAP 16.4(b). Mr. Beito is currently serving the
exceptional sentence which he is chalienging in the present petition
and is thus under “restraint.”

RAP 16.4(c) provides restraint is uniawful where:
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(2) The...sentence... was imposed or entered
in violation of the Constitution of the United States or
the Constitution or laws of the State of Washington

(4) There has been a significant change in the law,
whether substantive or procedural, which is material
tothe ... .sentence ... in a criminal proceeding . . .

and sufficient reasons exist to require retroactive
application of the changed legal standard

The United States Supreme Court has heid that the
imposition of an exceptional sentence above the standard range
under the Sentencing Reform Aét, based on a judicial determination
of the re!évant aggravating factors deprives the person of their

Sixth Amendment right to a jury determination of the facts of

conviction. Blakely v. Washington, — U.S. _ 124 8.Ct. 2531, 159

L.Ed.2d 403 (2004). As with any other element of a crime, the
Fourteenth Amendment Due Process Clause requires these facts

be proven beyond a reasonable doubt. Abprendi v. New Jersey,

530 U.S. 466, 490, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000); Ring
v. Arizona, 536 U.S. 584, 604, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002). Mr. Beito contends his conviction vivolates the Sixth and
Fourfeenth Amendment as he was not advised of and thus did not
validly waive his rights to a jury determination of the these facts

beyond a reasonable doubt. Further, he contends his rights under
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Article I, §§ 21, 22 to a jury determination beyond a reasonable
doubt were also violated.

Additionally, Mr. Beito contends the imposition of an
exceptional sentence based upon a judicial finding of fact after his
_ guilty to plea to an offense is a judgment notwithstanding the
verdict and thus violates the Double Jeopardy provisions of the
Fifth and Fourteenth Amendments. Therefore, Mr. Beito's restraint
is unlawful pursuant to RAP 16.4(c)(2).

In addition, where appellate decisions issued after a
§entence was imposed demonstrate the sentence is improper, a
change in law has occurred from which a person is entitled to

benefit. In re the Personal Restraint of Johnson, 131 Wn.2d 558,

568-69, 933 P.2d 1019 (1997). Blakely not only held the Sixth
Amendment bars an exceptional sentence imposed based on a
judicial determination of the existence of the aggravating factors,

but in doing so it overruled the decision in State v. Gore, 143 Wn.2d

288, 21 P.3d 262 (2001)
Cases which result in a change in law always apply to those
cases which are not yet final at that time the decision is rendered,

including cases on appeal. State v. Hanson, 151 Wn.2d 783, 791

91 P.3d 888 (2004). The finality of a case is determined by the
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provisions of RAP 12.7. Hanson, 151 Wn.2d at 790-91. Pursuant

to RAP 12.7(a), a case in the court of appeals is not final until (1) a
mandate is issued; (2) the Supreme Court accepts review; (3) a
certificate of finality is issued. None of these three events had
occurred in Mr. Beito’s case prior to the issuance of the decision in
Blakely. Thus, Mr. Beito’s appeal was not yet final, Blakely must
apply to his case, and his restraint is unlawful pursuant to RAP
16.4(c)(4).

3. MR. BEITO WAS DENIED HIS SIXTH
AMENDMENT RIGHT TO A JURY TRIAL AND
FOURTEENTH AMENDMENT RIGHT TO
PROOF BEYOND A REASONABLE DOUBT
OF EACH ELEMENT OF THE OFFENSE FOR
WHICH HE WAS SENTENCED

The Sixth Amendment guarantees a criminal defendant the

right to a jury trial. Apprendi, 530 U.S. at 476-77- This right
includes the right to “a jury determination that [he] is guilty of every

~ element of the crime with which he is charged, beyond a

reasonable doubt.” Id., quoting United States v. Gaudin, 515 U.S.

506, 510, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995). The right to a
jury trial does not allow a defendant to be “expose[d]...toa
penalty exceeding the maximum he would receive if punished

according to the facts reflected in the jury verdict alone.”
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(Emphasis in original.) Apprendi, 503 U.S. at 483, see also Ring,
536 U.S. at 604. Additionally, the Due Process Clause of the

Fourteenth Amendment compels any fact which increases a
sentence to a term beyond the maximum be formally pleaded,
submitted to a jury, and proven beyond a reasonable doubt. See

Specht v. Patterson, 386 U.S. 605, 609-11, 87 S.Ct. 1209, 18

L.Ed.2d 326 (1967). The United States Supreme Court has noted:

[I]t is unconstitutional for a legislature to remove from
the jury the assessment of facts that increase the
prescribed range of penalties to which a criminal
defendant is exposed. It is equally clear that such
facts must be established by proof beyond a -
reasonable doubt. '

Apprendi, 530 U.S. at 490 guoting, Jones v. United States, 526

U.S. 227, 252-53, 119 S.Ct. 1215, 143 L.Ed.2d 311 (1999) (opinion

of Stevens, J.).

A sentencing court’s ability to impose a sentence is limited to
the maximum for that offense reflected in the jury verdict alone.

Blakely, 124 S.Ct. at 2537. Blakely held

the relevant “statutory maximum?” is not the maximum
sentence a judge may impose after finding additional
facts, but the maximum he may impose without any
additional findings. When a judge inflicts punishment
that the jury’s verdict alone does not allow, the jury
has not found all the facts “which the law makes
essential to punishment.”
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(Italics in original.) Id., citing, 1 J. Bishop, Criminal Procedure, § 87,

p.55 (2d ed. 1872)).

Because it was concerned specifically with an exceptional
sentence imposed under the SRA, there can be no doubt that
Blakely applies to the exceptional sentence in this case as well.
Blakely concluded that because the imposition of an exceptional
sentence required factual findings beyond those made by the jury
~ or pleaded to ‘in a guilty plea, the resulting sentence violated the
| Sixth Amendment. Blakely at 2537-38.

Here the maximum pénalty authorized by Mr. Beito’s guilty
plea was 374 months. Appendix H. The judicial finding of
aggravating circumstances and resulting conviction and sentence
on an aggravated version with a 504 month sentence violated Mr.
Beito’s Sixth and Fourteenth Amendment rights.

4. MR. BEITO’S GUILTY PLEA DOES NOT
. PRECLUDE RELIEF

The State cannot argue Mr. Beito’s guilty plea and
agreement fo real facts constituted a valid waiver of his Sixth and
Fourteenth Amendment rights to proof beyond a reasonable doubt

to ajury.
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Due process requires that a defendant's guilty plea be

knowing, voluntary, and intelligent. Boykin v. Alabama, 395 U.S.

238,242, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969). A plea is neither
intelligently nor voluntarily made unless the defendant is aware of

the “true nature of the charge agaihst him.” Henderson v. Morgan,

426 U.S. 637, 644-45, 96 S.Ct. 2253, 49 L.Ed.2d (1976) citing,
Smith v. O'Grady, 312 U.S. 329, 334, 61 S.Ct. 572, 85 L.Ed.2d 859

(1941). To constitute a voluntary and intelligent waiver of the
various constitutionally afforded trial rights, a guilty plea must
establish the defendant was aware of “the nature of the
constitutional protections he is waiving” and must establish the
defendant “in fact understood the charge.” Henderson, 426 U.S. at

645 n.13, citing, Johnson v. Zerbst 304 U.S. 458, 464-65, 58 S.Ct.

1019, 82 L.Ed 1461 (1938); and Smith, 312 U.S. at 334. A plea
‘cannot be truly voluntary unless the defendant possesses an
understanding of the law in relation to the facts.” McCarthy v.

United States, 394 U.S. 459, 466, 89 S.Ct. 1166, 22 L.Ed.2d 418

(1969).
Mr. Beito’s plea and real facts agreement could only be a
waiver of his rights if he were first advised and understood that @)

he had the right to require the State prove the facts supporting an
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exceptional sentence beyond a reasonable doubt to a jury; and (2)
he was in fact pleading guilty to a greater crime than first degree

murder. See Johnson, 304 U.S. at 464-65; and Smith, 312 U.S. at

334. But nothing in those documents establishes he was advised
of these rights. Because Mr. Beito was never advised of this
information, his plea and real facts agreement cannot be
considered a waiver of his rights.

In a colloquy with the deputy prosecutor precedihg the entry
of his guilty plea, Mr. Beito indicated he understood he was waiving
the right to proof beyond a reasonable doubt of the crime of first
degree murder as charged in the amended information. Appendix
K at 4-5. He stated his understanding that the State would, for
purposes of sentencing, seek to prove the facts of 2 higher crime.
Appendix K at 11. But he never was informed that he had the right
to require the state to prove the elements of such greater crim‘e
- beyond a reasonable doubt to a jury.

Similarly in the plea colloquy conducted by the trial court, the
court read aloud the charge contained in the Amended Information
and Mr. Beito stated he understobd he was waiving the right to
require the State to prove that charge beyond a reasonable doubt

to a jury. Appendix K at 17-18. Mr. Beito acknowledged that the
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State would seek an exceptional sentence based on proof of
additional crimes. Appendix K at 22. But he was never informed of
nor waived his right to have the facts leading fo this increased
punishment proven to a jury beyond a reasonable doubt.

In light of the above, Mr. Beito’s guilty plea and agreement to
real facts did not constitute a valid waiver of his Sixth and
Fourteenth Amendment righfs to proof beyond a reasonable doubt
to a jury.

5. MR. BE/TO’S SENTENCE VIOLATES THE

FIFTH AMENDMENT’S DOUBLE JEOPARDY
CLAUSE ’

Mr. Beito contends that any judicial finding which increases
- the crime of conviction to a greater degree violates not only the
Sixth and Fourteenth Amendments, it also violates the Fifth
Amendment’s Double Jeopardy Clause.

The Supreme Court has made clear Apprendi concerned

whether “facts labeled sentencing factors were nevertheless _

‘traditional elements™ Harris v. United States. 536 U.S. 545, 557-

58, 122 8.Ct. 2406, 153 L.Ed.2d 524 (2003). Harris added

Apprendi and McMillan, mean that those facts setting
the outer limits of a sentence, and of the judicial
power to impose it, are the elements of the crime for
purposes of the constitutional analysis.
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536 U.S. at 557-58 (Emphasis added). Where a defendant is
sentenced based on the jury’s verdict plus a fact found by a judge,

the defendant has been convicted of an aggravated version of the

crime actually reflected in the jury’s verdict. See e.q.. Ring. 536
- U.S. at 609 (aggravating circumstances that make a defendant
eligible for increased punishment “operates as the functional

equivalent of an element of a greater offense”), see also Sattazahn

v. Pennsylvania, 537 U.S. 101, 111, 123 S.Ct. 732, 154 L.Ed.2d

588 (2003) (plurality decision).” Justice Scalia’s plurality decision in
Sattazahn went beyond merely restating the Ring holding. Instead
the Court held “we can think of no principled reason to distinguish,
between what constitutes an offense for the purposes of the Sixth
Amendment’s jury-trial guarantee and constitutes and ‘offence’ for
purposes of the Fifth Amendment's Double Jeopardy Clause.”

Sattazahn, 537 U.S. at 111.

' This portion of Sattazahn was only joined in by four justices, as Justice
O'Connor, consistent with her dissent in Apprendi and Ring, refused to join in this
section of the opinion. See 537 U.S. at 117 (©’Connor, J., concurring in part and
concurring in the judgment). It is nonetheless undoubtedly an accurate
statement of the law in light of Apprendi and Ring. as the four-justice dissent in
Sattazahn, although disagreeing with the majority's refusal to find a jury’s inability
to reach a unanimous verdict on whether to impose the death penalty was the
equivalent of an acquittal, specifically relied on Ring for the point that aggravating
factors in death penalty cases are the equivalent of elements. Sattazahn, 537
U.S. at 126 n.6 (Ginsburg, J., dissenting).
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The Fifth Amendment provides that no individual shall ‘be
tWice put in jeopardy of life or limb” for the same offense. The Fifth

Amendment’s double jeopardy protection is applicable to the states

through the Fourteenth Amendment. Benton v. Maryland, 385 U.S.
784,787, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969). |
The Double Jeopardy Clause protects against a second

prosecution for the same offense after conviction. North Carolina V.

Pearce, 395 U.S. 711, 717, 726, 89 S.Ct. 2072, 23 L.Ed.2d 656

(1969), overruled on other grounds. Alabama v. Smith, 490 U.S.

794,109 S.Ct. 2201, 104 L.Ed.2d 865 (1989). Double jeopardy
protections begin where there has been an event, such as an
acquittal or a conviction, which terminates original jeopardy.

Richardson v. United States, 468 U.S. 317, 325, 104 S.Ct. 3081, 82

L.Ed.2d 242 (1984). The double jeopardy clause bars prosecution
or conviction of a higher degree of a crime once a conviction or
acquittal has been obtained on a lesser degree or included offense.

See e.d., Brown v. Ohio, 432 U.S. 161, 169-70, 97 S.Ct. 2221, 53

L.Ed.2d 187 (1977) (prior conviction for the lesser included offense
of joyriding prohibited prosecution of the greater offense of auto
theft). A valid guilty plea constitutes a conviction in gvery sense.

‘By entering a plea of guilty, the accused is not simply stating that
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he did the discrete acts described in the indictment; he is admitting

guilt of a substantive crime.” United States v. Broce, 488 U.S. 563,

108 8.Ct. 757, 102 L.Ed.2d 927 (1989). This bar exists unless the
conviction on the first offense is somehow vacated on appeal.
Sattazahn, 537 U.S. at 110-11.

Double jeopardy principles preclude the state from seeking a
judgment not withstanding the verdict no matter how clear or strong

the evidence of guilt. Standefer v'."United States, 447 U.S. 10, 21-

25, 100 S.Ct. 1999, 64 L.Ed.2d 689 (1980). “The prosecution in a
criminal case cannot obtain a directed verdict or judgment
notwithstanding the verdict, no matter how clear the evidence of

guilt.” State v. Mullins-Costin, 152 Wn.2d 107, 116, 95 P.3d 321

(2004); see also State v. Goins, 151 Wn.2d 728,735, 92 P.3d 181

(2004) (refusing to strike plainly inconsistent verdicts of guilt based
on “traditional approach of exercising restraint from interfering with
jury verdicts.”) Thus, even if the evidence plainly established Mr.
Beito was guilty of an aggravated version of the offense to which he’
pleaded guilty, once his plea was accepted double jeopardy

- principles precluded the state from seeking a conviction and
sentence of an aggravated version of the offense. Mr. Beito’s

conviction on the greater offense must be reversed.
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In addition, the double jeopardy principles outlined here bar
any effort to uphold the greater convictions on appeal, or to permit
the State to seek a verdict on the greater offenses on remand.
“Conditioning an appeal of one offense on a coerced surrender of a
valid plea of former jeopardy on another offense exacts a forfeiture
in plain conﬂict with the constitutional bar against double jeopardy.”

Green v. United States, 355 U.S. 184, 183-94, 78 S.Ct. 221, 223, 2

L.Ed.2d 199 (1957). Put simply, where jeopardy has attached to
one offense by means of a conviction or acquittal, an appeal of
another offense as violating doubie jeopardy does not allow
removing the jeopardy bar which attached to the first. Benton
illustrates this point.

in Benton a defendant was acquitted of larceny but

convicted of burglary. 395 U.S. at 785. Because both the grand
‘and petit juries had been selected under an invalid proceduré, a
state court set aside his burglary conviction. Id. at 786. On remand
the State again sought and obtained a conviction of both burglary
and the larceny of which the defendant was acquitted. |d. Before
the Supreme Court, the state argued that because the larceny

indictment was void due to a procedural defect, no jeopardy
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attached and thus he could be tried again for both. Id. at 796. The
Court rejected this claim finding that even if the indictment was void

[pletitioner was acquitted of larceny. He has, under
Green a valid double jeopardy plea which he cannot
be forced to waive. Yet Maryland wants the earlier
acquittal set aside, over petitioner’s objections,
because of a defect. This it cannot do.

Benton, 395 U.S. at 797; see also United States v. Ball, 163 U.S.

662, 669-70, 16 S.Ct 1192, 41 L.Ed. 300 (1896) (concluding that
even though acquittal stemmed from fatally defective indiptment,
the indictment was not void but merely voidable and government
could not seek to set aside acquittal over defendant's objection).
Because of state law questions of the interrelation of the larceny

and burglary convictions, Benton remanded the mafter to the state

“court to determine whether the burglary conviction was also barred
by the jeopardy which attached to the larceny conviction. 395 U.S.
at 798-99.2 |

| Here Mr. Beito pleaded guilty to first degree murder. That

conviction is final. Besides barring the trial court from entering
convictions for the greater offenses, this final conviction prevented,

and now bars any conviction for a greater or lesser offense. United

z Assuming that under Maryland law larceny was a lesser offense of
burglary, the Court's subsequent decisions in cases dealing with lesser offenses,
such as Brown, would require the conclusion that the burglary conviction was
also barred.
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States v. Dixon, 509 U.S. 688, 698, 113 S.Ct. 2849, 125 |..Ed.2d

556 (1983). Dixon explained that where a first offense results in a
conviction, and proof of a second offense necessarily proves the
first, the conviction on the first will bar prosecution on the second.
in Dixon, the Court found that pursuaﬁt o the Blockburgerz test, a
defendant could not be convicted of both contempt, for violating
conditions of release by possessing drugs, and of the substantive
offense of possession of d'rugs even though the defendant coﬁld
commit contempt without possessing drugs, as the possession
charge was “a species of iesser-included offense.” 509 U.S. at 98,

citing, lllinois v. Vitale, 447 U.S. 410, 420-421, 100 S.Ct, 2260,

12267, 65 L.Ed.2d 228 (1980) (Double Jeopardy Clause would be
violated if the state’s proof of manslaughter required proof of the
misdemeanor crime of failure to slow to avoid accident of which the

defendant has already been convicted); and Whalen v. United

States, 445 U.S. 684, 694, 100 S.Ct. 1432, 1439, 63 L.Ed.2d 715
(1980) (convictions of both rape and felony murder bése’d on rape
violated double jeopardy). .

First degree murder plus an aggravating circumstances

necessarily establishes the lesser offense of first degree murder,

® Blockburger v. United States, 284 U.S. 209, 52 S.Ct. 180, 76 L.Ed. 308
(1932).
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and thus first degree murder is “a species of lesser-included
offense” of first degree murder plus aggravating circumstances.
gxo_n, 509 U.S. at 698. Therefore, the guilty plea fo the lesser
offense will bar any effort to seek a verdict or conviction on the
greater. ‘l_d.

Mr. Beito’s appeal of the conviction of the greater offense of
first degree murder plus aggravating circumstances does not waive
his claim of former jeopardy which arises from his final conviction of
first degree murder no further action can be taken to seek or affirm
the greater convictions. See Green, 355 U.S. at 193-94; and
Benton, 395 U.S. at 797. This necessarily includes any effortAto
‘apply a harm_less error analysis to affirm the conviction on appeal or
any effort by the State on remand to seek a verdict on the greater
offense.

The State may respond that double‘jeopardy principles have
no application as this métter merely involves the sentence imposed.
Indeed, this Court has previously succumbed to such reasoning.

See e.g., State v. Maestas, 124 Wn.App. 352, 356 101 P.3d 426

(2004). However, such an argument completely miscomprehends

Apprendi, Ring, and Blakely. This case is no more about

sentencing than a case where a jury convicts an individual of
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second degree robbery but the judge conciudes the individual is

guilty of first degree robbery. Apprendi, Ring, Harris, and Blakely

make clear what is an element of a crime. Ring and Harris state

any judicial finding which increases the maximum penalty is the
functional equivalent of an element of a greater offense. Sattazahn
establishes that elements for purposes of the Sixth Amendment are
elements for purposes of double jeopardy.* This case is not about
sentencing.

Instead the only question is whether a court, based on
judicial findings which go beyond the jury’s verdict, can enter a
conviction of a greater offense than that found to have been
committed by the jury in its verdict. In short, can the court enter a
judgment notwithstanding the jury’s verdict. The answer is, of
~course, no. Again, Maestas fails to properly understand or apply
Double Jeopardy principleé on this point.

Maestas opined that even if under Apprendi, Ring, and

Blakely facts supporting an exceptional sentence are elements of a

* Maestas refuses to follow Justice Scalia’s opinion in Sattazahn with
respect to this question dismissing it as merely a plurality decision on this point.
See Maestas, 124 Wn.App. at 359. But Maestas ignores the fact that the four
‘dissenting” justices agreed with the Justice Scalia on the reach of the Double
Jeopardy Clause, thus making this a 8-1 majority decision on this point. See
Sattazahn, 537 U.S. at 126 n.6 (Ginsburg, J., dissenting).
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greater offense, there is constitutional problem if a judge makes
those findings after a jeopardy has attached by way of a guilty piea
or jury verdict. 124 Wn.App. at 359. Thus, the Court concluded
there was no double jeopardy violation so long as the state did not
seek a conviction of a lesser offense following a defendant’s

acquittal of a greater offense. Id. at 360. This conclusion is directly

at odds with the plain holding of Standefer and Mullins-Costin.

Standefer, 447 U.S. at 21-25; Mullins-Costin, 152 Wn.2d at 1186.

Maestas plainly misapplies double jeopardy principles.

As in Blakely, Mr. Beito’s sentence is contrary to the Sixth
and Fourteenth Amendments. Mr. Beito’s guilty plea to the crime
charged in the second amended information remains valid, cannot‘

_ be withdrawn over his objection, and limits the punishment that may
be impesed tQ the standard range sentence for first degree murder.
Mr. Beito is entitled to relief

C.  CONCLUSION

For the reasons set forth above, Mr. Beito’s restraint is
unlawful. He requests this Court grant his PRP, reverse his
sentence and remand his case for the imposition of a standard
range sentence for the offense of first degree murder as reflected in

the guilty plea, before a new judge.
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D. OATH

After being first duly sworn, on oath, | depose and say: That |

am the petitioner, that | have read the petition know its contents,

-

'COREY BEITO
Petltloﬁe{r

and | believe the petition is true.

Subscribed and sworn to before me thls | day of _
RS

3\%\ ;

Because a Notary Public is unavailable to me:

| declare that | have examined this petition and to the best of

my knowledge and belief it is true and .correct.

Dated this ___ day of , 2005.
COREY BEITO
Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
RESPONDENT,
V., COA NO.

COREY BEITO JR.,

APPELLANT.

DECLARATION OF SERVICE

|, BECKY CROWLEY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE
OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

ON THE 15TH DAY OF APRIL, 2005, | CAUSED A TRUE AND CORRECT COPY OF
THE PERSONAL RESTRAINT PETITION TO BE SERVED ON THE PARTY / PARTIES
DESIGNATED BELOW BY DEPOSITING SAID DOCUMENT IN THE UNITED STATES
MAIL.

X] KING COUNTY PROSECUTOR'S OFFICE
APPELLATE DIVISION
KING COUNTY COURTHOUSE, W-554
516 THIRD AVENUE
SEATTLE, WA 98104

SIGNED IN SEATTLE, WASHINGTON THIS 15™ DAY OF APRIL, 2005.
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SUPERIOR COURT OF WASHINGTON FOR KING BOUNILYN Hijihs
: DERUTY
THE STATE OF WASHINGTON,

No. 98-1-00243-0 KNT

)
)
Plaintiff, )
)
V. ) _
COREY SCOTT BEITO ) AMENDED INFORMATION
)
)
)
)
Defendant. )
)

I, Norm Maleng, Prosecuting Attorney for King County in the
name and by the authority of the State of Washington, do accuse
COREY SCOTT BEITO of the crime of Aggravated Murder in the First
Degree, committed as follows:

That the defendant COREY SCOTT BEITO in King County, Washington
during a period of time intervening between January 21, 1598 through
January 23, 1998, with premeditated intent to cause the death of
another person, did cause the death of Jessica Seim, a human being,
who died during a period of time intervening between January 21,
1998 through January 23, 1998; '

That further, aggravated circumstances exist, to-wit: did
commit the murder to conceal the commission of a crime or to protect
or conceal the identity of any person committing a crime, to-wit: -
Rape in the First or Second Degree, Rape of a Child in the Third
Degree; and/or the murder was committed in the course of, in
furtherance of, or in immediate flight from the following crimes:.
Rape in the First or Second Degree;

Norm Maleng
Prosecuting Attorney
W 554 King County

- Seattle, Washington 981
AMENDED INFORMATION- 1 (206) 296-5000

C00005
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Contrary to RCW 9A.32.030(1) (a),
10.25.020(11) (b), and against the peace and dignity of the State of

Washington.

AMENDED INFORMATION- 2

NORM MALENG

—F

10.95,020(9) and/oxr

Prosecuting Attorney

e | A N, %Q\NT

Seni

00000¢

Timo A. Bradshaw, WSBA #91002
on\|\Peputy Prosecuting Attorney

Norm Maleng

Proseculing Attorney

W 554 King County Courthouge
Seattle, Washington 98104-2312
(206) 296-9000
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CERTIFIERTHORE TERMINATION OF PROBABLE CAUSE

That Timothy A. Bradshaw 1s a Senior Deputy Prosecuting
Attorney and has reviewed the written, printed and other material
submitted by King County Department of Public Safety in case number
98-21764.

That the following information upon which this motion for
determination of probable cause is made is, unless specifically
designated, contained exclusively in the written, printed and other
materials described above:

Jessica Dawn Seim, born Christmas day 1983, was fourteen-
years-old when the defendant, Cory Scott Beito, strangled her to
death. Seim had been staying temporarily with Beito’s house
roommate. Beito’s house is located at 12231 46th Ave South,
Seattle, King County, Washington. .

The roommate, Michael Corbell, called 911 and summoned police
last Saturday, January 24, 1998. Corbell and another man had just
discovered the victim’s body which had been stuffed in a garbage
can, duct-taped closed, and stored in the defendant’s backyard tool
shed which had just recently been pad-locked. The two men had
become concerned and scared about Jessica’s whereabouts since they
had not seen her alive sgince the morning of January 22, 1998, and
because of statements by the defendant.

Corey S. Belto, Jr., 27, had been partying with the victim and
Michael Corbell Wednesday evening--Thursday morning. Beito had made
sexual comments about Jessica. After Jessica had gone to sleep on
the living room couch, Beito asked Corbell whether he thought
Jessica would say anything if he (Beito) raped her. This comment
resurfaced for Corbell the next day when Jessica was missing and
Beito claimed that she had left the house after he made a pass at
her, despite the fact her shoes were still in the house. Beito
later summoned Corbell to go to the Renton Fred Meyer with him.
There, he saw Beito purchase a new garbage can and carpet freshener.
Back at the house, Beito proceeded to vacuum the carpet and wash his
clothes. The defendant also received a dellvery of several bags of
cement the night after the murder.

The next day, the defendant summoned his friend, Mark Coffey,
to his Skyway house. 1In his bedroom, Beito confided to Coffey that
he had killed someone and asked his advise. Coffey could not
believe this even after the defendant opened his closet to show him

Certification for Determination Norm Maleng &
of Probable Cause - 1 Proseculing Atiorney NG
- W 554 King County Courthous g

Seattie, Washington 98104-2312
{206) 296-9000
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a garbage bag and kicked it. Coffey assumed, believed, that it
contained clothes only.

King County Major Crimes Detectives responded to the scene.
Detectives Sue Peters and Denny Gula took custody of the physical
evidence, including the victim’s ripped underwear, the garbage can,
the garbage bag, and eventually toock custody of the defendant’s
leather belt.

Following the defendant’s arrest at a home in Buckley,
Washington on January 25, 1998, the defendant was properly advised
of his applicable constitutional rights. The defendant provided a
tape-recorded statement to the Detectives and admitted strangling
Jessica to death. He stated that he choked her "a couple of times";
first he choked her with his bare hands and then he wrapped his
ragged belt around her neck and strangled her to death. "She didn't
fight once," he added. Beito.claimed that he had had consensual
intercourse with the girl, whom he referred to as "just a baby." He
said that the petite Jessica had "not really" resisted him. The
defendant claimed he had "just snapped." He further admitted /o the
detectives that he had stuffed the dead body in a garbage bag and
garbage can and then stored it in the dog house in the back yard.
He later had to move the can into the tool shed. He explained that

| he had in fact gone to Fred Meyer and purchased a new garbage can,

as well as carpet freshener so that "the whole house [would] smell
better."

Dr. Norman Tiersch of the King County Medical Examiner’s Office
performed an autopsy of the victim. Dr. Tiersch observed contusions
to the victim’'s head, including a large fresh black eye. The
Medical Examiner concluded that Jessica died as a direct result of
homicidal +violence--asphyxiation wvia manual . and/or ligature
strangulation. Moreover, the deep bruising and injuriss to the
victim’'s small neck are visually and textually consistent with the
defendant’s leather belt. Given that it takes approximately two
minutes of continuous pressure to strangle a human being to death,
Dr. Tiersch is of the opinion that substantial force and significant
time were devoted to this homicide. Additionally, Dr. Tiersch
discovered evidence of sexual assault to the wvictim, including a
vaginal abrasion. ' ' :

Under penalty of perjury under the laws of the State of Washington,

I certify that the foregoing is true and correct. Signed and dated
by me this day of January, 1998, at Seattle, Washington.

TimAdthy A. Bradshaw, WSBA #91002

Certification for Determination ' Norm Maleng
of Probable Cause - 2 Proseeuting Attomey
: W 354 King County Courthoust
Seatlle, Washington 98104-2312
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REQUEST FOR BAIL

Given the serious nature of the charge, including the beating,
raping, and strangling of the young and vulnerable victim, bail in
the amount of $1,000,000.00 is requested, CASH ONLY. In addition to
his obvious threat to innocents in the community, the defendant is
a convicted felon, and has been convicted of VUFA, TMVWOP, Criminal
Trespass, Assault, and Harassment. He also has an FTA, has been
arrested on multiple occasions, and has several misdemeanors on his

record.

\TIimpthy A." Bradshaw, WSBA #91002
Certification for Determination ) Norm Maleng
of Probable Cause - 3 _ Prosecuting Attorney

W 554 King County Courthouse

C0000°9 Seattle, Washinglon 98104-2312

(206) 296-9000
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SUPERIOR COTJRT OF TﬁE—S.TA!TE OF WASHINGTON
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y T2: 39 _ Accelerated
. o ity ___ Non Accelerated
iR s __DPA__ Defense
s |
STATE OF WASHINGTON At
Plaintiff, c‘% \-00242-0 KNT
v.
_ ' STATEMENT OF DEFENDANT
. ON PLEA OF GUILTY
Corey 5. Beio  (Felony)
; i
. . Defendamt., .
1. My true name is . CO \"Q\l 5 %E.\ }\"D -
2. Myageis < © 2% . Date ofbn-th 5- 13- 7—( e

(M

3. Iwent throngh the ) e grade.
4. . IHAVE BEEN INFORMED AND FULLY UNDERSTAND THAT:

(2) I have the right to representatlon by a lawyer and that if I cannot afford to pay for a lawyer, one will be
’prowded at no expense to me. My lawyer's name is 7&\21 A (\2(0 \A—?.r STV
(b) I am charged with the crime(s) of MW&CX‘ TN 'HAe . \rs'iY uﬁﬁ’.ﬁ

5ém=l  Arwaended ‘-L-V\GU(‘W}%\WN\

The elements of this crime(s) are _ % z&

5. IHAVE BEEN INFORMED AND FULLY UNDERSTAND THAT I HAVE THE FOLLOWING
IMPORTANT RIGHTS, AND I GIVE THEM ALL UP BY PLEADING GUILTY:

(a) The right to a speedy and pubhc trial by an mparnal Jury in the county where the crime is alleged

to have been commltted
(b) The ,right. to remain silent before and during trial, aud the right to refuse to testify against myself;

" (¢) The right at trial to hear and question the witnesses who testify against me;

. (PO'ST}:D % -
- STATEMENT OF DEFENDANT ON \ = : :
' REYV 10/98 .

PLEA OF GUILTY 1OF 9 _ SC FOx

0600073

=



. . ' H ' i o -:,:) . ‘ .,)
, L ‘ .) . N » P .
(d) The right at trial to have witnesses testify for me. These witnesses can be made to appear at no expense to

me;
(e) Tam presumed innoc‘ent‘unﬁl the charge 15 proven beyond a reasonable doubt or I enter a plea of guilty; -
(® The right to appeal 2 determination of guilt after a trial. | |
6. IN CONSIDERING THE CONSEQUENCES O}*; MY GUILTY PLEA(S), ] UNDERSTAND THAT:
(@) The crime(s) with which I am charged carries a maximum sentence(s) of \;'Cﬁ _ years

imprisonment and a § ;Oi' o, - fine.
RCW 9.94A.030(23),(27), provide that for a third conviction for a "most serious offense" as defined in that

statute or for a second conviction for a "most serious offense” which is also a "sex offense” as defined in that statute I
may be found a Persistent Offender. If I am found to be a Persistent Offender, the Court must impose the mandatory
sentence of life iniﬁrisonﬁleut withGut the possibility of early release of any kind, such as parole or community custody.

RCW 9.94A.120(4). The law does not ailow any reduction of this sentence.
(b) The standard sentence range is from . ZCH (d-’;&g} months to 538 i 3(d@¥fs:) months
confinement, based on the prosecuting attorney's understanding of my. criminal }iistory The standard sentence range

4™ based on the crime. charged and my cnmmal history. Criminal history includes prior comncnons, whether in this
state, in federal court, or elsewhere. If my current offense was prior to 7/1/97: criminal history always includes
juvenile convictions for sex offenses and a.lso for Class A felonies that were committed when I was 15 years of age or
older; may inchnde convictions in Juvenile Court for felonies or serious traffic offenses that were commjttéd when I was
15 years of age or older; and juvenile convictions, except those for sex offen_;‘.eg and Class A. felonies, count only if I was

less than 23 years old when I committed the crime to which I am now pleading guilty, If my current offense was after

6/30/97: criminal hi:story includes all prior adult and juvenile convictions or adjudications.

(c) The prosecuting attorney's statement of my crixhinél history is attached to this agreement. Unless I have
attached a different statement, I agree that the prosecuting attorney's statement is correct and complete. If I have .
attached my own statement, I assert that it is correct and complete. If I am convicted of any additional crimes between

now and the time T am sentenced, I am obligated to tell the sentencing judge about those convictions,

- STATEMENT OF DEFENDANT ON . . .
PLEA OF GUILTY 2 OF 9 - SCFORM REV 10/98
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. (d) If I am comvicted of auy.’(new crimes before sentenciné, or if I was oﬁ community p}acen’wnt at the time of
“™ the offense to which I am now plea’ding guilty, or if any additional criminal history is discovered, both the standard
sentence range and the prosecuting attorney's recommendation may increase. Even so, nﬁy plea of guilty to this charge
is binding on me. I cannot change my mind if additional criminal hisiory is discovered even though the standard
sentencing range and the prosecuting aftorney's recommendation increase. ‘

If.the current offense to which I am pleading guilty .is a most serious offense as defined by RCW‘
9.94A.030,(23),(27), and additionalh criminal history is discovered, not only do the conditions of the prior pafagraph
apply, but also if my discovered criminal history contains additional prior .convictions, whether in this state, in federal
court, or elsewhere, of most serious offense crimes, I may. be found to be a Persistent (.)ffenderv .IfI am fopnd to be a
Persistent Offender, the Court must nnpose the mandatory sentence of life imprisonment without the p0551b1hty of

early release of any kind, snch as pasole or community custody. RCW 9.94A.120(4). '
Even so, my plea of guilty to this charge is binding on me. I g:annot change my plea if additional criminal
history is discovered, even thongh it will result'in'the méndatory sentence that the law dogs not' allow to be reduced.
(¢) In addition to sentencing me to confinement for the standard range, the judge will order me to pay
»$500.00, or $100 00 if my crime date is prior to 6/7/96, as a victim's compensation fund assessment. If this crime
resulied in injury to any person or damages to or Toss of property, the _]udge will .order me to make restxtunon, unless
extraordinary circuinstances exist which make restitution mapproprmte 'I'he Jjudge may also order that I pay a fine,
court costs, incarceration, lab and attorney fees. Furthermore, the judge may place me on community supervision,
imposé restrictions on my activities, and order me to perform community service.

(f) The prosecuting attorney will make the following recommendation to the. Jjudge: 59@ QN Ht‘\ 9
corhnement (feal - fde U Apm&u\ ¢ DNA 5aw\nl.p LS, /X&

Q%Ni% Qyﬂ%wu%'(QWWﬂuﬂﬁﬁ D&mmmug¥

(2) The judge does not have to follow anyone's recommendation as to sentence. The judge must impose a

sentence within the gtandgrdwaﬁge unless the judge finds substantial and compelling reasons not to do so. If the judge

goes outside the standard range, either I or the State can appeal that sentence. If the sentence is within the

- STATEMENT OF DEFENDANT ON .
PLEA OF GUILTY 3 OF 9 . : SC FORM REV 10/98
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standard range, no one can appeal the sentence. . r?
. o S
- () The crime of MW’A{( \ PN . has a mandatory minimum sentence of at
T

2'0 years of total confinement. The law does not allow any reduction of this sentence. [If not

least
applicable, this paragraph should be stricken and initialed by the defendant and the judge J

o . .
The crime of Mu\l‘éﬂa{ \ ' is a most serious offense as defined by RCW

9.94A.030(23), and if the judge determines that I have at least two prior convictions on separate occasions whether in
this state, in federal court, or elsewhere, of most serious crimes, I may be found to be a Persistent Offender. If I am

found to be a Persistent Offender, the Court must impose the mandatory sentence of life imprisonment without the

possibility of early release of any kind, such as parole or community custody.

RCW 9.94A.120(4). [If pot applicable, this paragraph should be stricken and initialed by the

defendant and the judge |
O ' . )
M\,\r‘&-&( \, _ . - is also a "most serious offense” and a "sex

e

The crime of

offense" as defined in RCW 9.94A.030(23) and (27), and if the judge determines that I have one prior conviction

whether in this state, in federal court or elsewhere of a most serious sex offense as defined in that statute, I may also be
a=found to be a persistent offender in which case the judge must impose a mandatory sentence of life without the

possibility of. parole. RCW 9.94A.120(4). [If not applicable, this paragraph should be stricken and initialed by the

defendant and the judge : J

() The crime charged in Count includes a firearm/deadly weapon sen
= —_—
__ months.

This _additiona_l confinement time is mandat

received or will receive in T

]

A
the defe nd the judge "

(j) The sentences imposed on counts , except for any weapons enhancement, will run

. . . ‘._‘——-_________/
concurrently unless the judge finds substautial and ¢ WW a special
weapons finding. [If not applj le; paragraph should be stricken and initialed by the defendant and the judge

bﬁm//j//,JMw
-

- STATEMENT OF DEFENDANT ON
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(k) In addition to.confinement, the judge will sentence me to community placement for at least ome year.

- During the 'period of community plficement, I will be under the supervision of the Department of Corrections, and I
will have restrictions placed on my activities. [If not applicable, this paragraph should be stricken and initialed by-the

defendant and the judge Ny A
If this offense is a sex offense committed after 6/5/96 and I am either sentenced to the custody of the

sentenced under the special sgxual offender sente ernative, the court will,

Department of Corrections

in addition to the confmement, impose not less ty custody which will commence Iipon my

release from jail or prison. Failure to comply wi result in my return to confinement. In

if 1 qualify under RCW 9.94A.030(20). This"seﬁ.t{énce could incfude all"of the

etould require me to undergo treatmen

conditions described in paragraph (e). Additionally, the judg
#~t0 a specific occupation, and to pursaea prescribed course of study or occupational training. [If not applicable, this

: Jita) ﬂ
paragra ph sheuld be stricken and initialed by the defendant and the _]udaeb . % f— / }\r“l

(n) This plea of Ouﬂty will result in revocation of my prxvnegc to mve»-ILLh%a driver's license; I must'now
€, fhis paragraph should be stncken and initialed by the defendant and the

DN i by B

L\ Aoec? O I (-\_’\_(' ¢ e

frvgeeph M 7Pl . g

fe)-If this crime involves a sexual offense, prostitution, or a drug offense associated with hypodermic needles, I

n&&eﬁci?ﬁé‘y’(Aﬂ)S) virus, [If not apphcable, this paragraph :

should be ] A« Tod- /M%

(p) If1am not a citizen of the United States, a plea of:gllﬂt)r to an offense punishable as a crime under state

surrender it to the judge.
L

will be required to undergo testing for the

iitialed by the defendant and the judgeQ o

l_aw is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to

the laws of the United States.

(@ I THiS crime involves a sex offense or A Violent offense; I-will-be-required to providé a sample of my blood

for purposes of DNA j ﬁﬁeaﬁm‘z‘fﬁﬁlysis. [If not applicable, this paragraph should be stricken #n-?m@)y'the

@~  STATEMENT OF DEFENDANT ON .
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. defendant and the judge _. >~ - ] vaa&rh-?".’t/' 04T \E5 \,M) \\*"\

- \({{écause this crime invél’yes é sex offense, I will be required to register with the sheriff M
state of Washitigton where I reside. I must register immediately upon being sentenced unless I ap-iff custody, in which
case I must reg:tger\’ithiu 24 hours of my release, .

If I leave this state'following my sentencing or release from custody by

ter move back to Washington, I must

to this state or within 24 houors

register within 30 days after movi doing so if ] am undér the jurisdiction of this

state's Department of Corrections.

If I change my residence within a co send written notice of my change of residence to the sheriff at

least 14 days before moving and must regi with the sheriff within 24 hours of moving., If I_chénge my

residence to a new county within this itten notice of my change of residence to the sheriff of my

€ moving and I must give writtéppotice of my change of address to the sheriff of the

\6

Possession of any

(s) This plea of guilty will result in the revocation of my right to possesé any firea

firearm after this plea is prohibited by law until my right to possess a firearm is restored by a court of record. .

. ‘ o
7. 1 plead guilty to the crime(s) of M\.\(Ae_r \,

as charged in the Zkg : P"W\'W\ét'bk Information. I have received a cop.y of that informétion
8. I make this plea freely and voluntarily. |
~‘9. No on;a has threatened harm of any kind to me or to any other person to cause me to make this plea.
10. No person has made promises of any kind to canse me to en’ger this plea except as set forth in this staternent.
11. The judge has askéd_me to state briefly in my own words what I did that makes me guilty of this (these) crime(s). '

This is my statement:-

- STATEMENT OF DEFENDANT ON ,
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12. My lawyer has explamed to me, and we have fully dxscussed all of the above paragraphs. I understand them all.

» 1 have been given a copy of this "Statement of Defendant on Plea of Gmlty.“ I have no further questxons to ask the

judge. : o - . ?M/(_ E '
. ~  DEFENDANT

I have read and disoussed this statement with the
defendant and believe that the defendant is competent -
and fully understands the statement,

Ina ﬁ%)%m%

PRJ)SECU’I‘ING ATTORNEY DEFENDANT'S LAWYER

The foregoing statement was signed by the defendant in open court in the presence of the defenda.nt s-lawyer and the
undersigned judge. The defendant asserted that [check appropriate box]:

,E( (a) The defendant had pr,evxously read; or
Cl () The defendant's lawyer had previously read to him or her; or
Cl (c) An interpreter had previously read to the defendant the entire statement above and that the defendant

#~  STATEMENT OF DEFENDANT ON |
PLEA OF GUILTY 7 OF 9 S SC FORM REV 10/98
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understood it in full.
A

I find the defendant's plea of guilty to be knowingly, intelligently and volunté.rily made. Defendant understands the
charges and the consequences of the plea. There is a factual basis for the plea. The defendant is guilty as charged.

DATED this | 4/ day of’ @0\’ , ‘fﬁ_@ 7

Diedo T Ak

JUDGE o

AP,

] am fluent in the . -___Janguage and I have translated this entire document for the defendant
from English into that langnage. I certify under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this : day of ' ,

TRANSLATOR ' . INTERPRETER

#  STATEMENT OF DEFENDANT ON -
PLEA OF GUILTY 8 OF 9 'SC FORIVL REV 10/98
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CAUSE NO., 98-1-00243-0 KNT

CERTIFICATION FOR DETERMINATION OF PROBABLE CAUSE

That Timothy A. Bradshaw 1is a Senior Deputy Prosecuting’
Attorney and has reviewed the written, printed and other material
submitted by King County Department of Public Safety in case number

98-21764.

That the following information upon which this motion for
determination of probable cause 1s made is, unless specifically
designated, contained exclusively in the written, printed and other
materials described above:

Jessica Dawn Seim, born Christmas day 1983, was fourteen-
years-old when the defendant, Cory Scott Beito, strangled her to
death. Seim had been staying temporarily with Beito’s house
roommate. Beito’s house 1ig located at 12231 46th Ave South,
Seattle, King County, Washington. ' )

The roommate, Michael Corbell, called 911 and summoned police
last Saturday, January 24, 1998. Corbell and another man had just
discovered the victim’s body which had been stuffed in a garbage
can, duct-taped closed, and stored in the defendant’s backyard tool
shed which had just recently been pad-locked. The two men had
become concerned and scared about Jessica’'s whereabouts since they
had not seen her alive since the morning of January 22, 1998, and
because of statements by the defendant.

Corey S. Beito, Jr., 27, had been partying with the victim and
Michael Corbell Wednesday evening--Thursday morning. Beito had made
sexual comments about Jessica. After Jessica had gone to sleep on
the living room couch, Beito asked Corbell whether he thought
Jessica would say anything if he (Beito) raped her. This comment

resurfaced for Corbell the next day when Jessica wag missing and

Beito claimed that she had left the house after he made a pass at
her, despite the fact her shoes werxre still in the house. Beito
later summoned Corbell to go to the Renton Fred Meyer with him.
There, he saw Beito purchase a new garbage can and carpet freshener.
Back at the house, Beito proceeded to vacuum the carpet and wash his
clothes. The defendant also received a delivery of several bags of
cement the night after the murder.

The next day, the defendant summoned his friend, Mark Coffey,
to his Skyway house. In his bedroom, Beito confided to Coffey that
he had killed someone and asked his advise. Coffey could not
believe this even after the défendant opened his closet to show him

Certification for Determination . Norm Maleng

of Probable Cause - 1 Proseccuting Allorney
W 354 King County Courthuuse

Seattle, Washington 98104-2312
206) 296-9000

0000841
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a garbage bag and kicked it. Coffey assumed, believed, that it
contained clothes only. ‘

King County Major Crimes Detectives responded to the scene.
Detectives Sue Peters and Denny Gula took custody of the physical
evidence, including the victim’s ripped underwear, the garbage can,
the garbage bag, and eventually took custody of the defendant’'s
leather belt.

Following the defendant’s arrest at a home in Buckley,
Washington on January 25, 1998, the defendant was properly advised
of his applicable constitutional rights. The deZendant provided a
tape-recorded statement to the Detectives and admitted strangling
Jessica to death. He stated that he choked her "a couple of times";
first he choked her with his bare hands and then he wrapped his
ragged belt around her neck and strangled her to death. "She didn't
fight once," he added. Beito claimed that he had had consensual
intercourse with the girl, whom he referred to as "just a baby." He
said that the petite Jessica had "not really" resisted him. The
defendant claimed he had "just snapped." He further admitted to the
detectives that he had stuffed the dead body in a garbage,K bag and
garbage can and then stored it in the dog house in the back yard.
He later had to move the can into the tocl shed. He explained that
he had in fact gone to Fred Meyer and purchased a new garbage can,
as well as carpet freshener so that "the whole house [would] smell

better."

Dr. Norman Tiersch of the King County Medical Examiner’'s Office
performed an autopsy of the victim. Dr. Tiersch observed contusions
to the victim’s head, including a large fresh black eve. The
Medical Examiner concluded that Jessica died as a direct result of
homicidal violence--asphyxiation via manual and/or ligature
strangulation. Moreover, the deep bruising and injuries to the
victim’s small neck are visually and textually consistent with the
defendant’'s leather belt. Given that it takes approximately two
minutes of continuous pressure to strangle a human being to death,
Dr. Tiersch is of the opinion that substantial force and significant
time were devoted to this homicide. Additionally, Dr. Tiersch
discovered evidence of sexual assault to the victim, including a
vaginal abrasion.

Under penalty of perjury under the laws of the State of Washington,
I certify that the foregoing is true and correct. Signed and dated
by me this day of January, 1998, at Seattle, Washington.

Timothy A. Bradshaw, WSBA #91002

Certification for Determination Norm Maleng
of Probable Cause - 2 ~ Proseculing Attomey
) ) W 534 Ring County Courthouse
Seattle, Washingion 98104-2312
(206) 256-9000

000082
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REQUEST FOR BATIL

Given the serious nature of the charge, including the beating,
raping, and strangling of the young and vulnerable victim, bail in
the amount of $1,000,000.00 is requested, CASH ONLY. In addition to
his obvious threat to innocents in the community, the defendant is
a convicted felon, and has been convicted of VUFA, TMVWOP, Criminal
Trespass, Assault, and Harassment. He also has an FTA, has been
arrested on multiple occasions, and has several misdemeanors on his

record.

Timothy A. Bradshaw, WSBA #91002

Certification for Determination Norm Maleng

of Probable Cause - 3 Prosecuting Attorney
W 554 King County Courthouse

Seatlle, Washinglon 98104-2312

000083 (206) 206-9000
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Defendant; CQYM <¢':\/ i ‘2 cru\%‘h Cause No: 677 '-//’V*'C)U'?,‘f ? ~O SEA/KNT

The State of Washington and the defendant enter into this i’LEA AGREEMENT which is accepted only by a guilty plea. This
agreement may be withdrawn at amy time prior to entry of the guilty plea. The PLEA AGREEMENT is as follows:

of the (original) ( {49.» ) & Amended) Information ,,

Al

On Plea To: As charged in count(s)

MRl Tk T kel (e N o
O] With Special Finding(s): [J deadly weapon - firearm-RCW 9.94A.310(3);- O dehdly weapon other than firearm, RCW
9.94A.310(4); [J sexual motivation, RCW 9.94A.127; []J protected zone, R 69.50.435 for count(s)

LnT a4 Bel 7S

1. O DISMISS: Upon dispositiln of Count(s)
the State moves to dismiss Count(s):

2. REAL FACTS OF BIGHER/MORE SERIOUS AND/OR ADDITIONAL CRIMES: In accordance with RCW 9.94A.370,
the parties have stipulated that the court, in sentencing, may consider as real and material facts information as follows:

as set forth in the certification(s) of probable cause filed herein.

[ as set forth in the attached Appendix C.

S.w REWON: Pursuant to RCW 9.94A.142, the defendant agrees to pay restitution as follows:
in full to the victim(s) on charged counts. ‘ '
{3 as set forth in the attached Appendix C.

4.5 OTHER: _ D LerD ) DNQ S npaPL
+ v -

SEI‘} EENCE RECOMMENDATION:

a. Jil The defendant agrees to the foregoing Plea Agreement and that the attached sentencing guidelines scoring form(s)

(Appendix A) and the attached Prosecutor’s Understanding of Defendant's Criminal History (Appendix B) are accurate and
complete and that the defendant was represented by counse] or waived counsel at the time of prior conviction(s). The State
makes the sentencing recommendation set forth in the State’s sentence recommendation.

b. [0 The defendant disputes the Prosecutor’s Statement of the Defendant’s Criminal History, and the State makes no agreement
with regard to a semtencing recommendation and may malke a sentencing recommendation for the full penalty allowed by law.

Maximum on Count o is not more than [ Lb\ years and/or $. 5,8 fine.
Maximum on Count : is not more than ! years and/or $ fine,
#Mandatory Minimum Term(s) pursuant to RCW 9.94A.120(4) only: __ 3~ TS .

"'"‘ Lpramsn, 7L’7 ) ~C. © A : /

0 Meandatory weapon seétence enhancement for Count(s) is months each, This/these

additional term(s) must be served consecutively to any other term and without any earned early release,
ﬁMandatory drivers license revocation RCW 46.20.285
Mandatory revocation of right to possess a firearm for any felony conviction. » o

The State’s recommpndation will increase in severity if additional criminal convictions are found or if ‘the-deféndant commits any
new crimes, fails t )pppear for sem;e;}cing or violates the conditions of his release, o

/L

Defepdadt’ ——
_ @M 1924 XUD@M\%J

Attorney for Defendant Judge, King County Superior Court \

KING COUNTY PROSECUTING ATTORNEY . WHITE COPY: COURT
Revised 10/97 CANARY COPY: DEFENSE

PINK COPY: PROSECUTOR

000084
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T -
[, -, PROSEGUTOR'S UNDEI™ "T~NDING OF DEFENDANT'S CF “lINA*HISTORY
v A I NTENCING REFORMACT) . /
'PREL!MINARY CRIMINAL HISTORY ONLY
_— " .
Defendant: hﬂ)’t— 1 7C C/C)/eﬁ;y 510 7 IR Date: ?[Qé/?g’
. 7 .

Lot 2 oyzle
T3 None known. Recommendation and standard range assumes no prior felony convictions.

I3 Criminal history not known and not received at this time.

UL FELOANES .
/e /.”/W — o7 T - THvekr \
ir 7 - Bure 2°  JTC J0-1~ 0/ 2557
T - PSP 2° /[ Gpe €a. (T JZ//ZMo ocuo
A0S L//zé/? - 304 N é//é/i’%-/é"w; T
7/,_../90— UFPFA = KC 7!/—/— 6/ 0%§-0 — 366 04 [R1Son

JUVENLE FELOMAES. ‘
;;/"‘-’/?‘\’*‘ T ) Jx O FF=F = OS5 F 6~ Y SM/(/% See/
//:7/?‘7” 7N p 0 P~ KC A ?"OGD// o 7/‘70 S[//O

750

S/t /5% — Mie. aise = — (TC §5-F-cB3iy)2 —F

f/fs/w—-//f&. DRIvE — FeP/RoC — L 020/2.3433

/23157 = ek, PRI/ iIvg— A/N’//m(‘ — T cocz22 26

/0/21/§F — MAL . MISCEF~ ffpc_h-’*’aw?—?-%s‘

4/r) G — CRM, TREBL— ROC = T o003 305

/é‘//3/7cx- KT SRUN- frreppeD — RPC = T ecccTz7>
//V/W FAIC T DET , LEa58D FROP — I — /V EREA .

L//?—(:/N fAARATS — SPC —~ sooP =2
G2l /9 — Live . AL — Sww'*cr?l( L(/azﬁr‘(a«

*NOTE: As the above-noted information reflects preliminary criminal history, it may be subject
to revision fater in the sentencing process,

Prepared by:

King County Presecuting Atomey/Depanment of Comections Commr M >
Crimmal Hicry Pilol Project - 12/08/97 ’ Depanment of Corrections

- 000085
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|| STATE OF WASHINGTON,

—
\
e,

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

)
) .
Plaintiff, ) NO. 98-1-00243-0 KNT
' )
vs. ) APPENDIX C TO PLEA AGREEMENT
) RE: REAL FACTS
)
COREY SCOTT BEITO, )
)
Defendant. )
)
)

A. Pursuant RCW 9.94Z.370(2), the parties agree that the Court
may rely on information admitted, acknowledged, or proven at
sentencing. As part of the plea agreement, Real and Material facts
establishing elements of a Rape First and Second Degree, and Rape
of a Child Third Degree to be considered at sentencing are
specifically stipulated to.

In addition to the facts summarized in the Certification(s)
for Determination of Probable Cause, the State incorporates, and

the defendant acknowledges, the following:

1. Statements of the defendant included in the case

discovery;
Norm Maleng
. , - \ Prosecuting Attorney
Beito Gullty Plea, Appendl-x c, W 554 King County Courthovse
1 Seattle, Washingron 98104-2312

(206) 296-9000

000086
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2. That the crime of Rape of a Child Third Degree was

committed;

3. That the defendant denies and disputes that the crimes of
Rape First and Second Degree were committed. The State may,
however, attempt to prove at sentencing that such crimes were

committed.

4. The sentencing Court may consider the witness statements
of Michael Corbell, Mark Coffey, Nick Gache, the autopsy report,

and list/photos of physical evidence.

5. Additional evidence that is offered and accepted by the
Court at sentencing mat{ be considered.

6.

DATED thig 07th day of October, 1999,

Agreed to and approved by:

Pimothy A. Bradshaw,

g%nicﬁeputy ? cuting Attorneys
“ WO

David Roberson, {429%

Attorney foWndant
/] D h

Corey S. Beif®,

Defendant
Norm Maleng
. \ , Prosecuting Attomey
Beito Guilty Plea, Appendix C, W 554 King County Courthouse
2 Seattle, Washington 98104-2312

0 O OO 87 (206) 296-9000




T D .| GENERAL SCORING FORM - )

") Serious Violent Offenses

Use this form only for the following offenses: Assdutt 1, Assault of a Child 1, Homiclde by Abuse, Kkinapping 1, Murder 1 and 2,

OFFENDER'S NAME K| OFFENDER'S DOB STATE ID#

Be(7o, CO/Q-EV&.OTT' S~/ B-F/

Lirt

[ 388 9372 F

JUDGE CAUSE# FBIl ID#

S/~ 06 Y3 -G

blL7F SINAR

: ‘ Do ®#7Fory

ADULT HISTORY: (I the prior offense was committed belo re 7/1/86, count prior adult offenses served concurrently as one offenss; thoss served
conseculively are countad separalely, f both currsnt and prior offenses were commitied after 7/1/86, count ali convictions
- saparalaly, excap! (a) priors found to encompass the same criminal conduct under RCW 8./ B4A 400(1)(a), and (b} priors

sentenced concunrently that the current court determines to count as one offensa.)

Enter number of serious violent falony convictions X 3 =
Enter number of other viotent felony convictions x 2 =
Enler number of other nonviolent felony convictions _A_ X 1 = I
JUVENILE HISTORY: (Adjudicalions entared on the same date count as one offenss, except for vislent ofienses with saparate victims) ' e
Enter number of serious violertt felcny adjudications v I 2 T S
Entar number of other violent felony adjudications soe srvonsurrestmaRe Rt ALSTO eSS s sene R s b Hra e res pamsns —— X 2 =
Enter number of other nonviolent teleny adjudications - f— _L x Bk -___‘___
OTHER CURRENT OFFENSES: (Those offenses not encompassing the same criminal conduct) #
Enter number of other violent 1élony convictions x 2 =
Enter numbsr of nonviolent felony convictions X 1 =
STATUS AT TIME OF CURRENT OFFENSES:
lfon commun‘rt& placement &t time of current offense, add 1 point + v o=
Total the last column 1o get.the Otfender Score
{Round down to the nearest whole nurnbar) 5
STANDARD RANGE CALGULATION® AWfLS
) . =) : ' TO 8
PR S XV 5 241 3%
CURRENT OFFENSE . SERIOUSNESS OFFENDER LOW HIGH
BEING SCORED } LEVEL SCORE STANDARD SENTENCE RANGE

*  Multiply the range by .75 i the current pfiensa is an attempt, conspiracy, or solicitation,

*  l the court orders a deadly weapon anhancement, use the applicable enhancemant shests on pages Ili- 15 or lI1-16 to calculats the enhanced

sentencs,

‘/ﬂrwm Mt mun, 75 240 ks @OMA

b

SGC 1996 11-31

000088




APPENDIX C

Second Amended Information
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H oUNTY WASHINGTON

ocw g 1088

SUPEHIOR COURT CLERK

KARLA 6 GABRIELOON

pESUTY

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON,
Plaintiff, No. 98-1-00243-0 KNT

V.
SECOND AMENDED INFORMATION

)

)

)

)

|

COREY SCOTT BEITO ' )
)

)

)

Defendant. )
)

I, Norm Maleng, Prosecuting Attorney for King County in the
name and by the authority of the State of Washington, do jaccuse
COREY SCOTT BEITO of the crime of Murder in the First Degree,
committed as follows:

That the defendant COREY SCOTT BEITO in King County,
Washington, during a period of time intervening between January 21,
1998, through January 23, 1998, with premeditated intent to cause
the death of another person did cause the death of Jessica Seim, a
human being, who died during a period of time 1ntervenlng between
January 21, 1998, through January 23, 1998;

Contrary to RCW. 9A.32.030(1) (a), and.against the peace and

dignity of the State of Washington.

aleng, Prosec
name and b he authority P
accuse the”’d ndant COREY-SCOTT BEIJO of 53
with s ivation,

the conmitt i '
grgtification, uni;r)ihe authorit

NORM MALENG
Prosecuting Attorney

By: ‘:1 I PM
Timofhy A. Bradshaw, WSBA #17983
Senidr Deputy Prosecuting Attorney

Norm Maleng

Prosecuting Attomey

W 554 King County Courthous

Seattle, Washington 98104:231
SECOND AMENDED INFORMATION- 1 (206) 296-9000

000072




o o7 - l_:..v(v
SUPERIOR COURT OF WASHING.ON FOR KING COU’NT\; 8 7999 .
SUPE
SF' WASHINGTON, u"{?;gﬁ Clem
IE| Sow; ‘
- Plaintiff, No. 98-1-00243-0 KNT Beaury

OF AN AMENDED INFORMATION

T BEITO
C';«A-t«é

)
)
)
)
)
§ MOTION AND ORDER PERMITTING FILING
)
)
)
Defendant. )
)

COMES NOW the State of Washington by Norm Maleng, King
>secuting Attorney, by and through his deputy, and moves
: for an order permitting the filing of an amended
on in the above entitled cause.

That Timothy A. Bradshaw is a Senior Deputy Prosecuting
in and for King County, Washington, and is familiar with
ds and files herein, and certifies that:

( ) ©Newly available information is-set forth in the
prosecutor’s case summary and request for bail.

()1/) The Amended Information more accurately
reflects the Defendant'’s Conduct.

Inder pe alty
snn, I certify that
nd dated by me this
on.

ORDER
THIS MATTER having come before this court upon the motion
>rosecuting Attorney, good cause having been demonstrated,
defendant not belng prejudiced in any substantial right, the
f Washington is allowed to file an amended information

ed by:
Q M Norm Maleng
Prosecuting Attorney
A. Bradshaw, WSBA #17983 W 554 King County Churtlolse
Deputy Prosecuting Attorney Seattie, Washington 98} .04-2312

(206) 296-9000°
”~

J




APPENDIX D

Court’s Written Findings of Fact and
Conclusions of Law in Support of
Exceptional Sentence (March 27, 2000)

APPENDIX D
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COPY T0 SENTENTING CUIBEUINES COMMISSTaN .
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SUPERIOR COURT OF WASI—]]NGTON FOR KING COUY
STATE OF WASHINGTON, )
Plaintiff,- ) No.98-1-00243-0 KNT
' )
Vs, )
: ) COURT’S WRITTEN FINDINGS OF
CORY SCOTT BEITO, ) FACT AND CONCLUSIONS OF LAW
) INSUPPORT OF EXCEPTIONAL
Defendant, ) SENTENCE
) APPX.D
)
)
On March 3, 2000, the court held a hearing to determine the appropriate sentence in the
above entitled case. The State was represented by Timothy Bradshaw, and the defendant was

present and represented by David Roberson. Pursuant to the Plea Agreement and the terms of the
defendant’s plea, the court considered the Certificate for Determination of Probable Cause. The
court at sentencing also considered the following:

a) Stipulations as to Real Facts, Appx C;

b)  Plea Agreement and attachmennts;

c) Autopsy Report, KCME 98-0107;

d) Witness Statements of Michael Corbell, Mark Coffey, Nick Gache;

e) Photographic Exhibits;

f) The defendant’s confession;

g)  Crime Laboratory report of Forensic Scientist Michael Crotean;

h) A “mitigation package” from the defense; and

1) State v. Bingham, 40 Wn. App. 553, 699 P 2d262;
). The arguments of counsel, . o
FINDINGS OF FACT & CONCLUSIONS
OF LAW IN SUPPORT OF EXCEPTIONAL
SENTENCE - APPX. D. - Page 1

Norm Maleng, Prosecuting Attorney
WS554 King County Courthouse
516 Third Avenue

‘ Seattle, Washington 98104
0000938 (206) 296-5000 \5 D ~

FAX (206) 296-0955
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1. On October 8, 2000, Cory Scott Beito pled guilty to one count of Murder in the First
Degree. The standard range for this offense is 291-388 months of confinement. '

2. The State of Washington recommends an exceptional sentence of 504 months
confinement, The Department of Corrections recommends an exceptional sentence of 504 months
confinement, The attorney for the defendant recommends a seniencc at the middle end of the .
standard range, 339 months confinement. .

3. Pursuant to 9.94A.370(2), the following aggravating factor gives rise to the

imposition of an exceptional sentence above the standard range:

A. . Rape

It is uncontroverted that the defenamt raped Jessica Siem. This finding does not.yiolate the
Real Facts Doctrine. The defendant admits Rape of a Child Third ﬁegee, which is a substantial
compelling reason supporting an 'excéptional sentence. This circumstance distinguishes this case
from other crimes of premeditated murder in the first degree and formsa basis to impose a longer

sentence than the standard range.

CONCLUSIONS OF LAW:

Pursuant to RCW 9.94A.390(2)(b) and 9.94A.370.(2), and the p;eponderance of evidence,
the defendant’s stipulated rape of the victim is a substantial and compelling reason to sentence the
defendant above the standard sentencing range."

A'term of 504 months, or 42 years, is an appropriate period on inca:rceraﬂon for this offense

to meet the' purposes of the SRA including protection of the community and proportionate, just

punishment.
. Norm Maleng, Prosecuting Attorney
FINDINGS OF FACT & CONCLUSIONS ggﬁ‘:ﬁ*i S::L‘:Y Courthouse
OF LAWIN SU'PPORT OF EXCEPTIONAL Seattie, Washington 98104
SENTENCE - APPX. D. - Page 2 ) (206) 296-9000
. FAX (206) 296-0955

- 000097
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A term of 504 ﬁonfhs; or 42 years, is an appropriate period on indaréerﬁtion for this offense
to meet the purposes 'of the SRA including protection of the community and proportionate, just
punishment.

In addition to the above written Findings and Conclusions the court Incorporates . by

reference its oral findings and conclusmns
DONE IN OPEN COURT this 24 day of \‘7%1/‘1 e 2000,

- JUDGE DEBORAH-FLECK
Presented by:
TIMOTHY BRADSHAW, WSBA #17983
Senior Deputy Prosecuting Attorney
Approved for entry, presentation waived
DAVID ROBERSON, WSBA #19208 -
Attorney for the Defendant
FINDINGS OF FACT & CONCLUSIONS
OF_LAW IN SUPPORT OF EXCEPTIONAL Norm Maleng, Prosecuting Attorney
SENTENCE - APPX.D. - Page 3 v W554 l.(i.ng County Courthouse .
516 Third Avenue
Seattle, Washington 9§
. 000038 (201?)1 296-9:oog oo

FAX (206) 296-0955
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

7 DIVISION | ~
) f('?/ /“/ .
? ) -.':‘7?//@ . 40,5-‘" < \“\
STATE OF WASHINGTON, ) Ga, w0
) - No. 46308-0- SN, P
Respondent, - ) & Cohn Py
) ({f“ '5");’ J Vi
S o
V. ) MANDATE /’4, ey
) K
COREY SCOTT BEITO, ) King County
' )
Appellant. ) Superior Court No. 98-1-00243-0.KNT
' )
THE STATE OF WASHINGTON TO: The Superior Court of the State of Washington in
and for King County.
- This is to certify that the opinion of the Court of Appeals of the State of

Wfawmhgton, Division |, filed on May 21, 2001, became the decision terminating review of

H8Fourt in the above entitied case on August 20, 2001, This case is mandated to
C'D\S‘:"I
t%jc Siperior Court from which the appeal was taken for further proceedings in
JUDG
| accordance with the attached true copy of the decision.

sl James Dixon - nb

- "'“E‘j,“;j;;;"f‘ames Whisman - kepa

1A% "~ The Honorable Deborah Fleck
\gxy  Indeterminate Sentencing Review Board

S A

4~

IN TESTIMONY WHEREOF, | have hereunto set my
hand and affixed the seal of said Court at Seattle, this

20th day_of August, .
=
ICHARD NSON
Court Adntiristrator/Clerk of the Court of Appeals,
State of Washington, Division 1.
o5
\JS’
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A majority of the panal has L )
determined thét this opifior wlﬂmat be F I E- E
glla IN CLERK’S OFEICE

printed in the Wagh
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, :
No. 46308-0-]

)
)
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. ) DIVISION ONE
V. ) .
)
COREY SCOTT BEITO, ) UNPUBLISHED OPINION
| | |
Appeliant. y  Fiep: _ MAY- 21 2001

| PER CURIAM. Aggravating factors that are not connected with the crime cannot
support an exceptional sentence. Where the trial court failed to enter a finding on
whether there was any connection between the child rape and the su.béequent murder,
we conclude that an exceptional sentence cénnot be based solely upon facts showing
Cory Beito hgd sexual intercourse with the 14;year-old victim at some undetermined

time before he murdered her. We reverse and remand for resentencing.

'EACTS
J.S. \;vas a 14-year old girl who had run away from home. She went to a drinking
party at the home of Michael Corbell and Cory Beito, the defendar}t. Eventually some of
the guests léﬁ, leaving J.8., Corbell and Beito at the home. Beito saw Corbell having
sex with J.S. and later in the evening, after J.S. fell asleep, Beito made a sexual
comment about J.S. to Corbell. The next day, when J.8. was missing, Beito told Corbel

she had left after he made a pass at her. But Corbell saw that her shoes were still in
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the house. After Beito purchased a new garbage can and ordered cement to be

delivered that same evening, Corbell became very concerned about J.S.'s whereabouts.

He discovered J.S.'s boedy in Beito's tool shed and called police.

Police located and arrésted Beito. He gave alengthy tape-recorded statement.
In it he admitted strangling J.S. after he had sex with her. He described the sex as
consensual. At some pomt afterwards he began stranghng her with his hands and
eventually with his belt. He denied a connection between the sex and the murder. He
awoke in the morning next to her body. An autopsy of J.S.'s body showed injuries to
her head, neck, shoulders, 'hands, vagina and anus. |

The State initially charged Beito with first degree murder. After émending the
charge to aggravated murder, the Stéte amended it again to first degree murder in
exchange.for a guilty plea. As part of the plea, Beito agreed that the State could
recommend an exceptional sentence but ‘expressly reserved the right to appeal such a
sentence. For purposes of sentencing, Beito stipulated that the court could consider
facts that established third degree child rape, and first and second degree rape. He
also stipulated that third degree chil‘d rape had in fact occurred but expressly denied
that there was a forcible rape.. Finally, Beito sﬁlelated that the sentencing court could
consider the certification of probable cause, h.is own stateménts contained in the
di'scovery, certain withess statements and reports, and “[aldditional evidence that is
offered and accepted by ’the court[:]"

The prosecutor argued for an exceptlonal sentence on grounds of deliberate
cru.e[ty, victim vulnerability, multiple | injuries and the agreed fact that the defendant had
committed rape of a chil&. Beito’é counsel agreed that the rape of a child had occurred,

but argued that it was a legally insufficient ground in itself and was of diminished

-2.
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significance to any other ground because J.S. was living as an adult. He argued
against each of the State's other propoged reasons. The sentencing juage found that
“rape of a child, based on a stipulation” was sufficient to support an exceptional
sentence and déclined to decidé whether any of the other aggravating factors were

present in light of her decision. The court impoéed an exceptional sentence of 504

months. This appeal follows.

DECISION
A trial court may_depart from the stéﬁdard range and impose an exceptional
senteﬁce when ther‘e are substantial and compélling reasons to do so. RCW
9.94A.120(2). This court reviews a trial court's decision to impoée an exceptional
sentence by determining whether the evidence sﬁpports the reasons given and whether
the court's reasons justify a départure from the standardk range as a matter of law.
State v. Garza, 123 Wn.2d 885, 889, 872 P.2d 1087 (1994); RCW 9.94A.210(4). Beito
contends that the court’s 'réason for the exceptional sentence legally fails .beoaﬁse the .
- courtfailed to fiﬁd any connection between the child rape and the murder. We agree.
Preliminarily, we consider the State’s argument.that Beito waived any challenge
to the exceptional sentence. .The State asserts that the trial prosecutor argu'ed, and the
trial court implicitly found, a connection between the c;hild rape and murder. Because
Beito did not object to either the court’s basis for the exceptlonai sentence or the

sufficiency of the findings, the State argues that he waived any challenge to the court’s

implicit finding of a connection, relying on State v. Tuitoelau, 64 Wn. App. 65, 822 P.2d
1222 (1992),
In Tuitoelay, the trial court imposéd an eﬁcceptiona’l sentence in a rape case after

it expressly found that the defendant was aware that the victim’s 2-year old child was

-3.
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present in the bed at the time of the rape. The deféndant argued on appeal that the
record di.d not support the findings. We refu's"ed to consider the argument that the
evidénce was insufficient because, "[w]here a statement of material fact is repeatedly
asserted without objection and when the trial court, without objection, accepts and
reasserts this statement as a factual basi;s for imposition of its senténce, ’ché defendant
[has] waived the right to dispuite that fact].]" Tuitoelau, 64 Wn. App. at 71.

We will not extend Tuntoeiau to'the present circumstances, where the trial court’s
oral and written findings are silent on the finding in question and do not reassert any
statement by the prosecutor. Beito specifically reserved the right to appeal an
exceptional sentence at the time of his plea. He did not waive his right to dispute a'r
connéction between the rape and the murder on appeal and accordingly we consider

his argument on the merits.

The facts relied upon for an éxcepﬁénal sentence must be related to the crime for

which the defendant is bexng sentenced. Staie v. Tlerney, 74 Wn. App 346, 872 P.2d

1145 (1994) “[A]ggravatmg factors should not be relied upon in the abstract but should |
be firmly grounded in the unique factual circumstances of the individual case." State v.
Chadderton, 119 Wn.. 2d 390, 400, 832 P.2d 481 (1992). Here the trial court provided
only the aEstract finding that “Rape of a Child Third Degree...is a substantial compeliing
reason supporting an exceptional sentence. This circumstaﬁce di;tinguishes this case
from other,crimés of premeditated murder].]”
The State argues that there is no other reasonable interpretation of the evidence
except that the two crimeé are connected. The sentencing court considered the
' certification of probable cause, Beito's long and somewhat inconsistent taped

confession, witness statements from others at the house, autopsy reports, and a

-4 -
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mitigation package including a psychological evaluatidn of Beita. While some éf these
materials have been provided to this court, the witﬁess statements.of those at the house
| have not. We thus cannot determine whether there is only one reasonable

interpretation of the evidence.

The sen;[encing court, as the finder of fact, was entitled to draw inferences from -
circumstantial évidence and to determine whether it believed the parts of Beito's
confession claiming that the murder was complete.ly unrelated to the sexual\intercours‘e.
We express no opinion on whether a court could rationally infer a connection between
the two crimes based on the partial recora we have received. ‘[t is-not this Court's
fﬁnction to supply ‘missing’ ﬁndiﬁgswe\}en' when the record would support the findings

without taking additional evidence.” State v. Hinds, 85 Wn. App. 474, 485, 936 P.2d

1135 (1997).! |
in Hinds, the trial courf granted an exceptional sentence downward based on the
vehicular homicide victim's participation in the crime by supplying alcohol to the
underage driver, The State appealed and argued that the tfrial court had failed to find a
causal connection between the alcohol and the crime - based as it was on reckiess
driving rather than intoxicated driving. While we concluded that one could infer a causal
connection from the record, we agreed that remand'was necessary. Likewise, in
Chadderton, the Supreme Court reversed and remanded an exceptional sentence for
additional develdpmeni of the facts when the trial.court relied upon aggravating factors

without adequately referring to underlying facts. Chadderton, 119 Wn. 2d. at 400.

! For this same reason, we do not address the partiés' discussions about.whether the uncharged
child rape could support an exceptional sentence an the novel theory that it constitutes significant
unscored criminal history. State v. Vasquez, 95 Wn. App. 12, 872 P.2d 109 (19898). See also RCW

9.94A.390(j). :

-5-
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.Reversal and remand for résentencing-is also 'appropria;te in this case. The
State's initial response to Beito’s opening brief was to move to remand to the trial court
for additional findings, essentially-conceding that the trial judge’s findings were
insufficient. Beito objected, arguing that by déclining to make the requested ﬁndihgs,
the trial court essentially réjepted the State's arguments. He argued that the State |
should either file a concession or a response brief. A commissioner of this court denied
the motion without prejudice, allowing the State fo argue on the merits for remand if it so
chose. While the State haé not renewed the request for remand in its response brief,
we nonetheless consider the métion an implied 'and well-taken concession.

If, on.resentenciﬁg,.fhe trial court deterrﬁines that the third degree child rape was
o) cloéel;y connected to the murder as to be considered “part and parcel” of the same
crime, it is proper to consider it as an aggravating factor. Tierney, 74 Wn. App. at 352.
Because we agree with the State that the frial court did not reject other arguments for |
an exceptional sentence but rather'simpiy did not reach them, the court also may
choose to enter findings relying upon or rejecting thé other grounds urged by the State,
~ |fthe trial court concludes that there is nosufficient connection between the third degree
child rape and the murder, and that no additional grounds exist to support an
gxcepﬁonal sentgnce, ﬁhén the court must resentence Beito to a sentence within the
standard-range. | |

Reversed and remanded for resentencing.

For the Court;
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON,

Plaintiff, NO. 98-1-00243-0 EKNT

COURT'S WRITTEN FINDINGS OF
FACT AND CONCLUSIONS OF LAW IN
SUPPORT OF EXCEPTIONAL
SENTENCE

APPX. D/JUDGMENT AND SENTENCE
2.5

vs.
CORY SCOTT BEITO,

Defendant.

Nt e N N S e M Sl e S

On November 16, ‘2001, the court held a hearing ﬁo determine
the appropriate sentence in the above-—éntitled c':ase. The State
was r_epresented by Timothy Bl;adshaw, and the defendant was present
and r:épreseﬁ'i;éci. by J. Richard Quirk. Pursuant to the Plea
Agreement and the terms of the defendént’s plea, the court
considered the Certificate for Determination of Probable Cause.
The court at sentencing also considered the following: .

a) Stipulations as to Real Facts, Appx. C;

b) ~Plea Agreement and attachments;

c) Autopsy Report, KCME 98-0107;

d) Witness Statements of Mlchael Corbell, Mark Coffey, Nick
Gache;

e) Photographic Ex.hlblts,

£) The defendant’s confession;.

g) Crime Laboratory report of Forensic Scientist Michael
Croteau; '

h)- A “mitigation package” from the defense;

i) State v. Bingham, 40 Wn. App. 553, 699 P.2 262; and
j) .The arguments of counsel.
Prosecuting Attorney

ORIGINAL
W 554 King County Courthouse

COURT FINDINGS AND CONCLUSIONS Seatile, Washington 93104-2312
FT : (206) 296-5000

Norm Maleng
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. COURT FINDINGS
I. On October‘B, 2000, Cory Scott Beito pled guilty to one
count of Murder in the First Degree. The agreed standard range
for this offense is 291-388 months.of confinement.
II. The State of Washington recommends an.exceptional
sentence of 504 months confinement. The Department of Corrections

recommends an exceptional sentence of 504 months confinement. The

| attorney for the defendant recommends a sentence in the middle of

the standard range, 339 months confinement.

ITI. Pursuant to 9.94A.370(2), and 9.94A.290(2), the;
following aggravating factor gives rise to the imposition of an
exceptional sentence above the standard range: |

A, Rape |

1) It is uncontro&erted that the defendant raped Jessica Siem
in January 1998, the day of her murder.

2) Jessica was borﬁ Christmas 1983; the defendant May 13,
1971. | '

3) The defendant .admits to Rape of a Child Third Degree.

4) This finding of Rape of a Child does not violate the Real
Facté boctrine.

B. The Rape was closély connected to the murder.
1) The strangulation injuries and 1igatﬁre marks are
consistent with an effort to keep the victim from screaming for

help.

Norm Maleng
. Prosecuting Attomney
W 554 King County Courthouse
COURT FINDINGS AND CONCLUSIONS Seattle, Washington 98104-2312
FT (206) 296-9000
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2) The estimated time of death correlates with the time of
child rape. The rape was in close proxihity to, and occurred just

before, the murder.

3) The victim was taken into the defendant’s bedroom and was

not seen alive again.

-4) The defendant never indicated consensual intercourse

after the victim’s death.

5) The victim suffered multiple injuries, including
defensive wounds. |

6) Injuries to the victim, including severe bruiéing,to her
éye, are consistent with the witness’ statements and inconsistent
with consensual sexual activity.

7) The victim was petite and small, both in- stature and
weight (104 1lb), as well as her young age (14). The defendant

referred to her as "a baby." The victim was also provided and

.consumed alcohol.

8) A valid inference from the evidence is that the rape was
a motive for, and factually connected to, the murder;~accordihgly,

the Court finds the defendant’s confession on this point not

credible.

CONCLUSIONS OF LAW:

_Pursuant to RCW 9.94A.390(2) and 9.94A.370(2), and the
preponderance of evidence, as well as the defendant’s stipulated
rape of the victim, the Court concludes that there are substantial

and compelling reasons to sentence the defendant ?ESX?&&EE

Prosecuting Atiomey
W 554 King County Courthouse

COURT FINDINGS AND CONCLUSIONS Sealtle, Washington 98104-2312
FT , (206) 296-9000
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standard sentencing range. The Court concludes that the rape-

(forcible and of a child) and subsegquent murdgr are sufficiently
connected. This circumstance distinguishes this case from other
crimes of premeditated murder in the ﬁirst degree and forms a
basis to impose a longer sentence than the standard range.

The Court additionally concludes that the evidence is
insufficient to find the exceptional sentence basis of victim
ﬁlnerability or deliberate cruelty, per RCW 9.94A.390(2) (b) (a).

A term of 504 months, ér 42 ?éars, is an appr,op;iate period
on incarceration for this of.fense to meet the purpose of the SRA
including protection of the community and proporticnate, just

punishment.

In addition to the above written Findings and. Conclusions, -
the court inco‘q;porates by reference the arguments of counsel and
its oral findings and conclusions.

DONE IN OPEN COURT this ﬂ day of March, 2002.

Jil i x)/:\j/

'"JUDGE DEBORAH FLECK

Presented by:

MRV

IMOTHY BRADSHAW, WSBA #170983
ior Deputy Prosecuting Attorney

APproveeresyat ion waived
B — \ LA

RIC QUIRK, WSBR #3531
Attorney for Defendant

Norm Maleng
Prosecuting Attorney
W 554 King County Courthouse

COURT FINDINGS AND CONCLUSIONS Seattle, Washington 98104-2312
FT - v (206) 296-5000
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON -

DIVISION |
STATE OF WASHINGTON, y
‘ ) No.48528-3-]
Respondent, ) ‘
| ) i
v. ) MANDATE ,
) ~ o
COREY SCOTT BEITO, ) King County N
)
© Appeliant. ) Superior Court No.98-1 00243L Lok i
) .
)

THE STAfE (.JF WASHI,NGTON TO: 'The Superior Court of the State of Washington in and ror King .
County. | | | .

This is to certify that the opinion.of the Court of Appeals of the State of Waehington
Division |, filed on September 16 2002 became the decision terminating review of this court in.
the above entﬂled case on November 1, 2002, Thls ¢ase is mandated to the Superior Court from

which the appeal was taken for further proceedmgs in accordance with the attached true copy of

the opinion.

c: Gregory Link %
Timothy A. Bradshaw
Hon. Deborah Fleck
lndetermmate Sentencing Review Board

IN TESTIMONY WHEREOF, | have hereunto set my hand
and affixed the seal of said Court at Seattle, this 1st of

RICHAR
Court A lms/trator/Clerk of the Court of Appeals, State of
Washinﬁﬁn Division |.
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) NO. 49528-3-|
Respondent, ; DIVISION ONE
" )

COREY SCOTT BEITO, ; UNPUBLISHED OPINION
Appellant. § FILED: _§FP 16 2002

PER CURIAM — Corey Beito appeals the 504-month exceptionél sentence.

imposed after his conviction for first degree murder, arguing that under recent Supreme

Court caselaw, Mo “washed out” juvenile offenses were errbneéusly. included in his
offender score. As the State concédes, Beito is correct. In such cases; remant! for
resenténcing is required unless the record clearly demonstrates that the court would
have imposed the same sentence with a correct offender.score. Because the record is
silent as to that eventuality, we must remand. )
Facts

During the early morning hours of January 23, 1998, Corey Beito strangied to
death J.S., a 14-year-old runéway girl who had been drinking at Beito's home. Beito
confessed to the crime and admitted having consensual sexual intercourse withJ.S.

shortly before killing her, but he denied forcibly raping her.
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Beito entered an Alford’ plea of guilty to first de;gree murder and agreed that the
State would recommend an exceptional sentence. He also stipulated that for
sentencingpurposes the court could consider facts establishing the additional
uncharged crimes of third degree rape of a child, as well as first and second degree
forcible rape.

The sentencing court calculated Beito's offender score as five based in part on

two juvenile offenses from 1988 and 1989 for taking a motor vehicle without the owner's

| permission. The court then imposed an exceptional sentence of 504 months, citing

“rape of a child” as the single _aggravating factor. Beito appealed and this court

remanded for resentencing for the court to determine whether there was a sufficient

connection bétween the rape and murder to justify relying on that separate crime to
depart from the standard range for murder.?

__.On remand, the parties agreed that Beito's offender score was five. After finding
a factual connection betwe_en the murder and Beito's forcible rape of J.S., the
sentencing court again imposed a 504 month exceptional sentence. Beito now
contends, for the first time, that his sentence is based on an incorrect offender score.

Analysis
Beito’s challenge to his sentence centers upon the court’s calculation of his

offender score as five.® He contends that his two juvenile offenses “washed out’ and '

' North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970).
Z State v. Beito, No. 46308-9-1 (Wash. Ct. App. May 21, 2001).

* Beito may challenge the use of “washed out” juvenile convictions in his offender
score despite agreeing that his offender score was five at sentencing. SeeInre
Goodwin, ___Wn.2d ___, 50 P.3d 618, 625-26 (2002). Therefore, we need not

2
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should not havé counted. The State concedes this error, and we agree. In 1988 and
1989, juvenile offenses did not count as criminal history if the defendant turned 23
before committing the current crime.* The Legislature eliminated this rule in 1997, but
our Supreme Court recently held that the 1997 amendments do not apply to the scoring
of offenses committed before the effective date of the amendment.® Because Beito
turned 23 before the 1997 amendment, the juvenile offenses should not have been
included in his offender score. |

The State argues, however, that the error was harmless because the court
imposed the exceptional sentence based on the aggravat'ing factor that Beito raped J.S.
We disagree. Under the Sentencing Reform Act, it is essential that the sentencing court
first determine the correct standard range for the offense in order for it to exercise
“principled discretion” in determining that substantial and compelling reasons justify
departing from that range: "When the sentencing court incorrectly calculates the
standard range before imposing an exceptional sentence, r_emand is the remedy unless
the record clearly indicates the sentencing court would have imposed the same
sentence anyway."®

Here, there ié nothin'g in the sertencing court's oral or written ruling to show that
it would have imposed the same 504-month exceptional sentence had it known Beito’s

offender score was four and that his standard range was 281 to 374 rather than 291 to

address Beito's second argument that his counsel was ineffective for agreeing to that
offender score at sentencing.

" 4 See former RCW 9.94A.030(12)(b), 9.94A.360(4).
S State v. Smith, 144 Wn.2d 665, 30 P.3d 1245 (2001), 39 P.3d 294 (2002).
S State v. Parker, 132 Wn.2d 182, 189, 937 P.2d 575 (1997).

o
!

3
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388 months. The court;s written findings and conclusions’ repeatedly reference the
standard range as the court’s point of departure, and riothing in the record indicates
what impact a different range would have had on the court's thinking. While the
difference in the range is relatively small, this is a question to be answered by the
senteﬁcing courtin the exercise of discrétion, and we will not assume the answer where

the record is entirely sitent.®

Reversed and remanded for resentencing based on an offender score of four.

@? COURT:

%cke,f/ C.Oﬁ ..

7 See Finding of Fact Ill; Conclusion of Law in Support of Exceptional Sentence.
The trial court entered written findings of fact and conclusions of law in support of the
exceptional sentence on March 27, 2002. Those findings have been provided, without
objection, as an attachment to the State's brief. Because the court entered written
findings of fact after the opening brief was filed, and because we remand this case for
resentencing, we need not address Beito's argument that the court failed to comply with
former RCW 9.94A.120(3) by failing to enter findings in support of the exceptional
sentence.

8 See Parker, 132 Wn.2d at 192 n. 15.
{
3 4



APPENDIX H

Court’s Written Findings of Fact and
Conclusions of Law in Support of
Exceptional Sentence (January 3, 2003)

APPENDIX H



10

—
—

— —
() S

88

—
w

" o ... FILEY ., .
- }m@ESDUNTKWMShmGTON 3

JAN - 22003

it KNT
BiSPERIOR COURT CLERK

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
' o
=1 15

NO. 958-1-00243-0 KRNT

STATE OF WASHINGTON,

‘Plaintiff,
COURT'S WRITTEN FINDINGS OF
FACT AND CONCLUSIONS OF LAW IN
SUPPORT OF EXCEPTIONAL

SENTENCE
APPX. D/JUDGMENT AND SENTENCE

2.5

vs.

CORY SCOTT BEITO,
Defendant.

T N N R W P W R A

Oon November 16, 2001, the court held a hearing to determine

the appropriate sentence in the above-entitled case. The State

was represented by Timothy Bradshaw, and the defendant was present

and represented by J. Richard Quirk. Pursuant to the Plea

Agreement and the terms of. the defendant’s plea, the court
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considered the Certificate for Determination of Probable Cause.
The court at sentencing also considered the following:

Stipulations as to Real Facts, Appx. C;

Plea Agreement and attachments;

Autopsy Report, KCME 98-0107;

Witness Statements of Michael Corbell, Mark Coffey, Nick
Gache;

) Photographic Exhibits;

e
£) The defendant’s confession;
g) Crime Laboratory report of Forensic Scientist Michael

Rog

Croteau;
) A “mitigation package” from the defense;

h
i) State v. Bingham, 40 Wn. App. 553, 699 P.2 262; and
3) The arguments of counsel.

. Co NDING &\
W_L'F—L“———S Norm Maleng kj(

Prosecuting Atiorney
. W 554 King County Courthouse
COURT FINDINGS AND CONCLUSIONS Seattle, Washington 98104-2312
. (206) 296-9000

FT
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I. On October 8, 2000, Cory Scott Beito pled guilty to one

182 - 9

count of Murder in the First Degree. The agreed standard range
for this offense is 254—388 months of confinement. ) (

\
II. The State of Washington recommends an exceptional ;)

sentence of 504 months confinement. The Department of Corrections
recommends an exceptional sentence of 504 months confinement. The

attorney for the defendant recommends a sentence irp—the—middle-of.

III. Pursuant to 9.94A.370(2), and 9.94A,290(2), the

following aggravating factor gives rise to the imposition of an

exceptional sentence above the standard range:
A. Rape
1) It is uncontroverted that the defendant raped Jessica Siem
in January 1998, the day of her murder.
é) Jessica was born Christmas 1983; the defendant May 13,
1971.
3) The defendant admits to Rape of a Child Third Degree.
4) fhis finding of Rape of a Child does not violate the Real
Facts Doqtrine. | |
B. The Rape was closely comnnected to the murder.

1) The strangulation injuries and ligature marks are
consistent with an effoxrt to keep the victim from screaming for
help. ' |

2) The estimated time of death correlates with the time of
child rape.. The rape was in close proximity to, and occurred just

before, the murder.
! Norm Maleng

. Prosecuting Attarney
" 'W 554 King County Courthouse
COURT FINDINGS AND CONCLUSIONS ) Seattle, Washingion 98104-2312
FT : (206) 296-9000
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3;) The victim was taken into the defendant’s bedroom and was
not seen alive again.

4) The defendant never indicated consensual intercourse
after the victim’s death.

5)° The victim suffered multiple injuries, including
defensive wounds.

6)_ Injuries to the wvictim, including severe bruising to her
eye, are cénsistent with the witness’ statements and inconsistent
with consensual sexual activity.

7) The victim was petite and small, both in stature and
weight (104 1b), as well as her young age (14). The defendant
referred.to her as "a baby." The victim was also provided and
consumed alcohol.

8) A valid inference from the evidence is thét the rape was
a motive_ for, and factually connected to, the murder; accordingly,A
the Court finds the defendant’s confgssion on this point not

credible.

CONCLUSIONS OF LAW:

Pursuant to RCW 9.94A.390(2) and 9.94A.370(2), and the
preponderance of evidence, as well as the defendant’s stipulated
rape of the victim, the Court concludes that there are substantial
and compelling reasons to sentence the defendant above the
standard sentencing range. The Court concludes that the :rape
(forcible and of a child) and subsequent murder are sufficiently
connected'.. This circumstance distinguishes this gRee ﬁﬁg}g other

Prosccuting Attomey

‘W 554 King County Courthouse

COURT FINDINGS AND CONCLUSIONS ' Seattle, Washington 98104-2312
FT ) - ‘ (206) 296-9000
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crimes of premeditated murder in the first degree and forms a
basis to impose a longer sentence'than the standard range.

The Court additionally conclﬁdes that the evidence is
insufficient té find the exceptional sentence basis of victim
vulnerability or deliberate cruelty, per RCW 9.94A.390(2) (b) (a).

A term of 504 months, or 42 years, is an appropriate period
on incarceration for this offense to meet the purpose of the SRA
including protection of the community and proportionate, just

punishment.

In addition to the above written Findings and Conclusions,
the court incorporates by reference the arguments of counsel and

its oral findings and conclusions.

: C 4 Veaco-
DONE IN OPEN COURT this "2 day of Maxeh., 2002.

JUDGE DEBORAH FLECK

Presented by:

7Y

TI@HY BRADSHAW, WSBA #17983

SerN.0r Deputy Prosecuting Attorney

Approved ﬁ@r eﬂ% tation waived
E;(A/j”

RICHM'\’ID QTTIIR“K WSBA #3531
Attbriey for Defendant

Norm Maleng
Prosecuting Attorey
’ "W 554 King County Courthouse
COURT FINDINGS AND CONCLUSIONS Seattle, Washington 98104-2312
o ~ {206) 296-9000
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UNPUBLISHED OPINION

PER CURIAM,
*1 Corey Beito appeals the sentence Imposed following a second remand from this court for

resentenclng. He contends the sentencing court falled to follow statutory sentencing procedures. In &
supplemental assignment of error, he contends the latest sentence Is harsher than the previous
sentences and, under the clrcumstances, constitutes a vindictive sentence, We affirm.
FACTS

Belto pleaded guilty to the premeditated murder of"a 14- year-old runaway girl who had been
drinking at his home. He stipulated that the court could consider facts establishing the uncharged
crimes of third degree rape of a chlld and first and second degree farclble rape. Based on an offender
score of five, the court Imposed an exceptional sentence of 504 months, citing “rape of a child" as
the single aggravating factor. Beito appealed and this court remanded for a determination as to
whether there was a sufficient connection between the rape and murder to justify an exceptional
sentence, [EN1]

FN1. State v. Beito, No. 46308-9-I (Wash.Ct.App. May 21, 2001).

On remand, after finding a factual connection between the rape and murder, the sentencing court
again imposed a 504 -month exceptional sentence. Beito appealed, this time arguing that his
sentence was based on an Incorrect offender score and that the standard range for his offense was
281 to 374 months, not 291 to 388 months. We agreed and remanded for resentencing because the
record did not indicate whether the sentencing court would have impased the same sentence had It
been aware of the correct range. At resentencing, defense counsel requested a 14 -month reduction
in the sentence, which was equal to the difference between the top of the correct and incorrect
ranges. The court relmposed its previous sentence of 504 months, stating in part:

I am satlsfled that the findings that I made at the last hearing are appropriate findings and do again,
because of your objection, will Impose an exceptional sentence for the reasons stated previously. I
don't think that simply reducing down 14 months has a whole lot of logic to It....

And a figure of 504 months seemed appropriate on each of the other sentencings to me, I in large
part agree because the only difference is 14 months. It doesn't have any real impact on my thinking
{regarding} the appropriate sentence In this case. And T am satisfied that a 504 months sentence Is
the appropriate sentence yet again.

Belto appeals.

DECISION )

Beito first argues that the superior court exceeded Its authority because it did not use the standard -
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" range as the starting point for determlning the appropriate sentence. Instead, he argues, the court
simply adhered to its previous sentences without giving due consideration to the reduced standard
range. The record is to the contrary.

The sentencing court expressly consldered the reduced standard range and Belto's argument that his
sentence should be reduced to reflect the difference between the correct and incorrect ranges. The
court stated that the difference between the ranges was relatively small and conciuded that the
aggravating factors still supported a 504-month sentence. The court gave due conslderation to the
reduced standard range and did not exceed Its authority,

*2 In a supplemental assignment of error, Belto contends the latest sentence Is vindictive and
vlolates due process. This argument is merltiess. A sentence violates due process If a judge,
motivated by vindictive retaliation, imposes a more severe sentence following a defendant's
successful appeal, [FN2] A rebuttable presumption of vindictiveness arises if the sentence on remand
is In fact more severe, [FN3] Belto concedes he received the same sentence on remand that he
received at the previous sentencings. He argues, however, that the |atest sentence is more severe
because it was based on a lower standard range. This argument was rejected In, and Is defeated by,
State v. Franklin. [FN4]

EN2. State v. Frankiin, 56 Wn.App. 915, 920, 786 P.2d 795 (1989) (citing North Carolina
v. Pearce, 395 U.S. 711, 89 S.Ct, 2072, 23 L.Ed, 656 (1969)).

FN3. Franklin, 56 Wn.App. at 920,

FN4. .91 P.2d 795 (1989) (holding that sentence was not Increased,

and therefore no presumption of vindictiveness arose, where court on remand adhered
to prior sentence In the face of a reduced'standard range); see State v. Barberio, 66
Wn.App. 902, 906 -08, 833 P.2d 459 (1992) (rejecting argument that reduction in
offender score and standard range requires proportionate reduction in the length of
reimposed exceptional sentence; 'an appellate court will not find an abuse of discretion
simply because a trial court, after conslderation of valid aggravating factors, reimposes
the same sentence after a change in the offender score.').

The only case Belto cltes --State v. Ameline [FN51 --is distinguishable. There, a presumption of
vindlctiveness arose because the court increased the defendant's sentence on remand from 164
months to 240 months. Arneline does not apply here because there was no increase In Beito's
sentence.

FN5. 118 Wn.App, 128, 75 P.3d 589 (2003) .

Affirmed.

Wash.App. Div. 1,2003.

State v. Beito

2003 WL 22996116 (Wash.App. Div. 1)
END OF DOCUMENT

Copr. (C) West 2004 No Claim to Orig. U.S. Govt, Works
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 THE SUPREME COURT OF WASHINGTON

-
STATE OF WASHINGTON, )
) NO. 74966-3
Respondent, ) R
. 3 ORDEI;. RE@F&VF% |
| ) CIANO.51673-68EP 1 g yyy  f
COREY BEITO, ) WASHing gy, /
y ) Hd:s‘&’}'”‘wre /
Petitioner. )
)
)
Department I of the Court, composed of Chief Justice Alexander and Justices
Johnson, Sanders, Bridge and Owens, considered this matter at its September 8, 2004, ;
r~ w
2 2
Motion Calendar, and unanimously agreed that the following order be entered. = in
IT IS ORDERED: Q o -
oz, R SEmT
That the Petition for Review is denied. I //) T = 8 g
. 1) %
=R
. °cZ
DATED at Olympia, Washington this ( day of September, 2004.
For the Court
cm@ JUSTICE
’
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_-COREY BEITO, JR.,

. Appearances:

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KING COUNTY

STATE OF WASHINGTON
Plaintiff,.

No., 98-1-00243-0 RNT

Vs.
COA No. 46308-—0-I

- Defendant.

N N N e S e e

Heard Before the Honorable Deborah'Fleck, Judge

&

For .the plaintiff: Timothy Bradshaw
. ‘ Deputy Prosecuting Attormney

For the defendant: David Roberson
© Attormey at Law

October 8, 1999 .
reported by Gary Crawford, Official Court Reporter
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October 8, 1999

10:44 a.m.

‘PROCEEDINGS

THE COURT: Good morming.

MR. BﬁADSHAW:. Youf‘honor, this is the matter
of the State of Washiﬁgton versus Cbref Beito>
number 98-1-00243-0 Kent. Tim Bradshaw appearing.
for the State of Washington. - Dave koberson SR
appearing for Mr; Beito, who is present. - .

Your Honor, tﬁefe afe two things beforé the ¢
Court with related documents. ih anticipation of
a plea of guilty, in fact I am looking at a.

coﬁpleted and signed Statement of Defendant on

- Plea of Guilty, conditioned upon that carried'td,

fruition the state at this time would make its
motion for a second amended Information>in'this

case, and I believe the Court has those

" documents?

THE CbURT: I do.

MR..BRADSHAW: The state at this time would
hereby move to amend the curreht'lﬁformétioﬁ of
£he crime of aggrevated murder in the first degfee
down to the crime of murder in the first degreé.

MR. ROBERSON: - Your Honor, we do knowledge
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receipt of that information, waive further formal
readiné, and Mr. Beitoiis prepared to enterja plea .
of'guilty. |

THE" COURT: Given the'represeﬁﬁation of
éouﬂsel‘I will grant the Motion.to Amend. I have
signed the Order Authorizing Amendment. You may
proceed, Mr. Bradshaw. - . |

MR. BRADSHAW: - Thank you. Your Honor, I

refer to certain documents that attach literally

and subseguently to this chérge,'AppendiX B, the

state’s understanding.of'the defendant’s criminal
history, as well as a reserved scoring form; and
there is an Appendix C to the Plea Agreement.

regarding real facts and what the. parties agree

can be argued at the subsequent sentencing.

. Just at the ontset I want the Court to know,
certainly Mr. Beito to know, that the state will
be arguihg'for an exceptiohﬁl senterice above the
presumed standard range. |

Wwith that i would inguire of Mr. Beito
directly. Sir, is your full name and true and
correct name Corey Scott Beito?

THE DEFENDANT: Yes. It is.

MR. BRADSHAW: And your date of birth,

please?
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THE pEfENDANT : 5/13/71.

MR, BRAﬁSHAW: And you have coﬁpleted by way
of formal educétibn through the eleventh gréde, is
that correct? =

. mm DEFENDANT: Right.

MR..BﬁADSHAW: And is it also correct that
you have gone over this case thoroughlf andAté
your satisfaction with your counsel Dave
Roberson?

THE DEFENDAN&: Yeah.

MR, BRADSHAW: Aﬁd ﬁoting that you had
previous counsel, as well, am I right that Mr.
Roberson has perfdrmed on your behalf a through
investigation of this case? |

THE DEFENDANT: Yes.

MR. BRADSHAW: Do you have any questions that
you have thought of now that yduihaﬁen't had time -

to ask Mr. Roberson that you would .like to -ask me

or Judge Fleck?

THE DEFENDANT: No.
MR. BRADSHAW: You are charged now with
murder in the first degree. The state would need

to prove beyond a reasonable doubt not just that

whole crime, Mr. Beito, but each.of what the -law

calls elements or each of the signicant parts that
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make up the crime of murder in the first degree.
Have you had a chance to look at what we would
have to prove?
fHE“DEFENDANT: Yes.
- MR. BRADSHAW: And all espects of that.
current charge are identified in what we have

called the second amended Information. Have you .

'had time to see.that?

THE DEFENDANT: Yes.

_MR. BRADSHAW: And by pleadlng guilty today

~do you understand that you are giving up your

right to force myself, on behalf of the State of

Washlngton, to prove each element beyond a

.reasonable doubt of the crime of murder in the

'flrst degree?

THE DEFENDANT: Yes.

MR. BRADSHAW: You are giving up a trial. in

which you could call witnesses tO'testify on your

tehalf at no expense to you; Do you understand
that? |

' THE DEFENDANT: Yes.

MR. BRADSHAW: This crime of murder in the
first agree, Mr. Beito, carries what we a call a
maximum sentence; and in this state that maximum

sentence is life in prison and a $50,000 fine, 1Is
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that yoﬁr‘understénding of what the maximum can
be, life in pr;son? |

" THE DEFENbANT: I thought the maximum wés 504
months, whatever that is. =

- MR. BﬁADSHAW: We will get to tﬁat. “The
maximum seﬁtence by statute, okay? So'with no
reference to an individual circumsténce, okéy;
either of the facts or your criminal history, tﬁe'
maximum a judge could ever give soméoqe charged
with murder in thé first degree in this staﬁe is
life in prison and a $50,000 fing. Do "you |
understand that now? '
THE - DEFENDANT: Yes.

MR. BRADSHAW: There is, however, in the

. State of Washington a standard sentencing range.

That’s a pfesumed range within which the Court is

presumed to sentence yoﬁ. Now, that’s based, in
addition to the seriousness of the .crime of murder

in the first degree, that is calculated with our

- understanding of your criminal'hisfory and more

precisely your accountable criminal history.
So, if you would look at -- I believe you -

have seen before Appendix B. This is the state’s

- understanding of your criminal history. 1In

lqoking at that we understand that your offender
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score or your criminal history would qualify an
offendér score of 5, okay? Now, that merged with
the seriousness of:this crime, we believe, equals
a preéuméd standard sentenéing ranQe of 291 to 368
months. Do you unders@and,thaﬁ?

'THE DEFENDANT: Yes.

MR. BRADSHAW: What follows from that, Mr.

Beito, is if we should find out, say, about

additional countable or &dditional criminal

history that you have that we just don’t know

about at sentéﬁcing-tbe.jﬁdge could take that into .
account and your standard éentenbing range could
increase. | ' |

THE DEfENDANT: ﬁow, if'ypu don’t know about
ite | | ' o
MR. BRADSHAW: We feel'we do, but often times

sedrches aren’t done fully. I want you to'- . -

understand that is possibie.

THE DEFENDANT: All pighti
MR. BRADSHAW: Do you understand that?
| THE DEFENDANT; Yeah.
MR. BRADSHAW: Okay. With‘regard to your
criminal history, Mr. Beito, have you pleaﬁ guilty
before? |

THE DEFENDANT: Yeah.
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MR. BRADSHAW: And do you know what I mean
when we say community placement?

THE DEFENDANT: Yeah.

MR. BRADSHAW: Do you understand that after
your release fro@ prison on this case you‘Would be
eligible aﬁd requifed, however, to be placed in
community placement? | |

THE DEFENDANT: Yeah.

MR. BRADSHAW: There is also iﬁ ?his state,-
Mr. Beito, you néed to be aware of what iS'éalled
593 legislation or lay pérsons refer to it és the
Three Strikes Law. That is when, again, there are
certain prior felony convictions that a person can
have at least two and then they get a third, of
which certainly ﬁurder in the first degree would
be, there is no parole at all. )

Now, it's our undeistanding you do not have'

such prior history. But again going back to my

hypbthetical,fif we found out, -for example, in

. Louisiana that we don’t know abdut'you had a.

countable strike, so to speak,-that’s a

possibility, too. Do, you understand that?

THE DEFENDANT: Yes.

‘MR. BRADSHAW: Okay. Now, the state is-

-making —- will be making a sentencing
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recommendation to the Court. 'A couple of’
important things about that. Recommendation means .

what it says. Just because we ‘say we are going to

ask for something doesn't mean the Judge is going

to givq it unless they:agree;"The Judge.sentences.
you, not myself; but yol need to ﬁnderstand'what
we are recommending to the Court.

So is it your-understaﬁding,nas identified in

page 3, paragraph F, that our recomﬁehdatioﬁ to

' the Court is for a confinement period of 504

. months with credit for all time that you have béen

in jail already since.the date of the offense?
You get' credit for that. That's our
recommendation in the law.

. We are also recommending that you provide

-voluntarily a DNA sample by way of & blood sample

and that you pay = Vicﬁim Penalty Assessmerit, I

believe, at $500; and.aftef your release from

prison you are on'community.plabement. There is
also reference to appendix C, Mr. Beito. This
document I want you to look at, and when you
understand and agree with it, if you agree with
it, I would like you to sign it there.

Appendix C is your agreement Mr. Beito tﬂat'

the state may argue at sentencing in supﬁdrt of . -
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the exceptional sentence. You are agreeing that
we may argﬁe facts that may gualify other crimes,

just so we are cClear. Because you are not

pleading” guilty to anything right now except for

murder in the first degree, okay?
'THE DEFENDANT: But signing this gives you
the opportunity to, right? ' '

MR. BRADSHAW: - That's correct to be specific,

the statute cited there is in support of the

state’s ability to do that.

THE COURT: Your what?
MR. ROBERSON: Here.

THE COURT: Let’s go ahead and have yoﬁ.take

'a minute, Mr. Roberson, and ‘talk with Mr. Beito

about the issue raised right now.

. (Off the record.)

MR. BRADSHAW: All right. Mr. Beito, I am

iooking now at the same appendix and document. It

now has your signature, as well as your
counsel’s. Am I to take from that signature you'.
understandand agrée with the document.

THE DEFENDANT: I understand it.

MR. BRADSHAW: Okay. And what this is is a
part of our plea agreement Mr. Beito»that you

understand that in support of the state’s sentence

10
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recommendtion we are allowed to try and prove
facts that ﬁay gualify another crimé. This also
inclpdes, 5O we are‘clear, a gpecification in
paragraph 3 where you specifically deny and |
dispute that crimes of rape in the first and
second degree were committed. All right. You do
under that? | |

THE DEFENDANT: Yeah.

MR. BRADSHAW: Do you agree wifh the Appendix
C as being part af the overall plea agreemeﬁt.

THE DEFENDANT: i uﬁderstand it. I agree
with it. I signed it, right?

MR. BRADSHAW: Yes. You did.

THE COURT: Do you need any additional time,

. Mr. Beito, to talk to your attormney about what

that attaphment or appendix means.

~THE DEFENDANT: No, Your Hono;. Thank you.

MR. BRADSHAW: All right. Mr. Beito, I.am
looking at the last — second to the last page of
the Statement of Defendant on Plea of Guilty.
fhis is your personal statement about the crime
that is currently before the Court.

It reads as follows: In King County,
Washinéton, during ﬁhe period of.time intervening

between January 21, 1998 through January 23, 1998

11
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’ '|.‘ﬁr . .. .

with' premeditated intent to cause the death of

Jessica Seim, a human being, I did cause the death |

by meanings of strangulation. 'Is that .your
stateﬁenﬁ"and is it accurate?-
. ' THE DEFENDANT: I will sign it.

MR. BRADSHAW: When you sign it what do you
mean to communicate by that?

THE DEFENDANT: I am saying I got no choice

to sign it. If I don’t 8ign it I go to trial. I

: get life without. 1If I sigﬁ this ——

MR. BRADSHAW: That may very well be true,
If you have any questions for the Court or me this

is a good time, but what you just said makes.me

‘want to clarify a'coupie of 'things. The bottom of

‘page 6, Mr. Beito, looking at numbers 9 and 10.

We need to make sure that no one, guoting number

9, no one has ‘threatened any harm of any kind .to

me or to'any other person that'may.dause_me to

make this plea. .
Number 10 reads no person has made_promises'
of ény kind to céuée me to enter this pleﬁ except
as set forth in the statement. Now, I don't know
if the Court would like to correct me on this, but
what this is not talking about -here is whether you

like what is happening, all right? It's'not‘

12




(@

10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

asking whether you're making a calculated, legrned

decision on advice of counsel, that this is.rather

than the alternate going to trial.
Inherent in the legal system is a degree of
coercion, okay? But that's based on the -

allegations and sentencing laws in the state, but

where this is going is were there any other

outside forces or any improper forces upon you,

- you know, whereas that you feel threatened to ‘make

this plea or that:you are being made'impropér
promises of any kind in éxchange_for’your plea?
THE DEFENDANT: No:
MR. BRADSHAW: Okay.
MR. ROBERSON: May I have just a minute?
MR. BRADSHAW: ' Yes. .

- (Off the record.)

THE DEFENDANT: I guess I will take what they

call the Alford plea on this.

MR. BRADSHAW: Okay. So you have gone over

- this option with your counsel to ydur

satisfaction?

THE DEFENDANT: Okay. But by way éf an<
Alford plea. ‘
o MR. BRADSHAW: .i will ask Mr. Roberson to

insert the appropriate ianguage. What I am

13
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interested in is that yog~arefalléwing.the Court
to review at this-timé the document we filea in
support of the originél charge. Basically it's a
summafy of the facts'called Certifigate in Bupport

of Determination of Prqbab;e Céuse. Do you.

-remember that document? -

MR. ROBERSON: Your Honor, if I may have a

‘minute? I can write the apprbpriéte language for

the Alford plea.

THE COURT: You may.
MR. ROBERSON: Your Honmor, I have changed
the wording of paragraph 11. It now reads as

follows. I have reviewed the police reports

‘and other discovery with my -attorpey. Although

I admit no guilt in terms of a premeditated
intentional murder, I do_adﬁit to causing the
death of J;ssica_sing by means of strangulation.

I wish to pléad.guilty td'the:chargg of
murder in the first degree in order to take‘
advantage of the state’s reducing the charge.froﬁ;
one.ofvaggrevated mrder.. I do believe that if I
went to trial there is a‘potential likelihood a
judge or jury would ;onvict me. The Court may
consider the Certificate of Probable Cause as well

as Appendix C to form a basis for my plea and my -
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sentenéé._

I have signed that and Mr. Bei£o, too, has
sigﬁgd it and.I'would ask to exchange the old
page 7 with a knew .page 7. =

o BRADSHAW: All right. Mr. Beito?

THE. DEFENDANT: Yes.

" . MR. BRADSHAW: Were you following and did you

listen to,your'counsel reading the new statement?'
THE DEFENDANT: Yes. '
MR. BRADSHAﬁﬁ Okay. There is now an-
addition only as to ﬁhe'iast sentence that reads
as foilows:~ The Court may'conéider the

Certificate of Probable Cause as well as the

materials of Appendix C to form a basis for my

- plea and my seﬁténcing. .Is that sentence as well

as the whoie statement t;ue and accurate?

THE DEFENDAﬁT: Yes. |

MR. BRADSHAW: Mr. Beito, at this time éfe~
you prepared to indicate to the -Court whether You
are makingAthis plea freely and voiuntarily?

THE . DEFENDANT: Yes. '

"MR. BRADSHAW: And is this your decision to -

go ahead and plead guilty to the amended charge of

murder in. the first degree?

THE DEFENDANT: Yes.

15
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"MR. BRADSHAW: So do you have any other
questiéns?

THE DEFENDANT : ﬁope.

MR. *BRADSHAW: Your.Hénor,'I have signed the
Statement of Defendant on Plea of Guilty; I
would encourage the Court to inguire of Mr, Béito

on any points that it believes need clarifiéation}

but‘haVing been part of this ﬁegoﬁiation process

for many, many months and having gone over a

significant amount of discussion with current

_counsel, as well as former counsel, I am confident

Mr. Beito knows what he is doing and why he is

aoipg it and the calcuius_that goes into it:.
Therefore,‘l woulﬁlurgé’the Court to‘aécept

the,pleé. I believe the Court has the Certificate

of Probable Cause. It'’s. been referenced. It can

be relied upon. I am handing up the original. -

Statement of Defendan; on Plea of'Guilty, as well
as original Appendix C and flea'Agreement férms
that are now'signed by all parties.

' THE COURT: -Thank you. Mr. Roberson?

MR. ROBERSON: Your Honor, I believe that Mr.
Beito is making a knowing, intelligent and
voluntary decision with the caviot that Mr.

Bradshaw spoke about in terms of built in coercion
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in the eyetem. He is happy with his choice, but
he.understande it’s -an intelligent choice and he
is meking it ffeeiy and volunfarily.

THE COURT: Thank you. Mr. Beito, did irou
read through,the;document Statemeht ef Defeheant
on Plea of.Guilty yourself?

THE DEFENDANT: Yes. I did.

THE COURT: Have you had eﬁough time to think .

about and also to .talk with Mr. Roberson about
your dec151on to enter a plea to the amended
charge, reduced from aggrevated murder'ln the
first'degree to murder in the first degree?.

THE - DEFENDANT: Yes. ‘I have thought about
it. |

THE COURT: HDo you understand that the
elements ef the amended-qhargefare as follows,

that you in King County, Washington between

January 21; 1998 through January 23, 1998 with

premeditated intent to cause the death of.another

- person did cause the death of Jessica Seim, a
. human being, who died during a period of time

intervening between those dates? Do you

understand that those are the elements of this

crime?

THE DEFENDANT: Yes.
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' THE' COURT: Do you understand that by
enteriﬁg a plea you give up your right to require
the state to prove each one ofhthose elements
beyona‘d‘reasonable doubt?

. THE DEFﬁNDANT: Yes.

'THE COURT: Do you understand that you ﬁave a

number of rights under the Constitution associated

with going to trial?

THE DEFENDANT: Yes.

", THE COURT: Do you undéfstana that when you
enter a plea yqﬁ gi&e:up those rights assaciated
with going to trial becausé, of boursé, there will
ﬁe no trial;' | ‘

THE DEFENDANT: ﬁiéht.'
THE COURT: Do you inderstand specificall&
thaf by entering a plea you give up the tight to a

speedy and public trial by an impartial jﬁry.in

this court?

_THE DEFENDANT: Yes. I do.

THE COURT: Do you also understand that you

‘ give will up thé'right to remain silent before and

ddring4the trial, as well as the right to refuse
to testify against yourself, and alternately the
right to testify, if you choose to do s0? Do yoﬁ

understand you give up each of those things?

18
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TﬁE DﬁFENDANT: Yes.

THE COﬁRT{ Do you also understand that. you
givéAup the riéhthat trial to hear and quesﬁion
witnesses who testify against yéu, as well as the
right to have.at;triél witnesses tesfify.fé;tyou
and be madé to appéar at no expense to’ you? .

" - THE DEFENDANT: -ies. .

THE COURT: Do you underséénd you give-up the
presumption of innocence unless. and'unti; the
charge is_prﬁvéd;beyond a reasoﬁable doubt égainst
yéu? |

THE DEFENDANT: Yes.

THE COURT: - And finally, do you pndergtand
that you give up the right to appeal a

determination of guilt following-a trial?

' THE DEFENDANT: Yes.

. THE COURT: Do you have any questions at all -

abéut‘those rights or about giving -them up when
you enter a plea? | | |

THE DEFENDANT: Do T have a right to appeal
if I am sentenced above the standard raﬁgé?

THE COURT: Yes.; These are trial righté.
You are giving up thege rights under the

constitution when you enter a plea because there

is no trial.
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' THE' DEFENDANT: Okay.
TﬁE COURT: Do yéu understand that the
following statute.of the Revised Code of
Washiﬁgﬁbn 99a.40.30 sub pért 23 and sub part 27
provide for that third conviction for a "most
serioue offense™, as defined in that statﬂte:or

for a second conviction for a "most serious

qffensé“ which is also a sex offense as defined in

that statute you may be found to'be'a'persistent

offender.

If you are found.to be a persistent‘offendér

the Court must impose. the mandiﬁory sentence of

liﬁé imprisonmeht without the possibility of. early
A;elease of any kind, such as'parole or cOmmﬁnity

.custody} The law does not reguire any reducfion

of such a sentence. Do you understand that is the
law in the State of Waghingﬁonz

THE DEFENDANT: Talking about the three
strikes? o | |

THE COURT: Yes.

THE DEFENDANT: Yes.

THE COURT: Do you understand that the
state’s current knowledge of ybur criminal history
doés not include convictions that would put you in

the third strike position?
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THE DEFENDANT: Yes. I do.

THE COﬁRT{ Do you also undersﬁand that. if
the‘gtate 1oca£edAadditional criminal histdfy
which could include’three strike-type éffens;s the
sfate is not_bouﬁd by its own ;eéomméndaﬁidn in
this case..

* . THE DEFENDANT: .ies. I do.

THE COURfr Do you undersﬁand that if
additional criminal'history'is found of Fhe most
serious offepse—fype that this statute may,'in
fact, apply? o |

THE DEFENDANT: 7Yes. I do.

THE- COURT: . 'Mr.'Bradshaw has indicatgd that

based on the state’s understanding of your

. criminal histofj'your offender score is 5, leading

to & standard range of 291 to 388 months? Do you
understand that? . .
THE. DEFENDANT: Yes.

THE COURT: Do you understand that the

. sentencing court is not required to follow any

recommendation by your attorney or by the state?
- THE DEFENDANT: Yes. I do.

THE COURT: Do you understand if a court

sentenced you outside the standard range you -have

- a right to appeal the -sentence?

21




¢

‘10

11

12

13

14

15

16

17

18
19

20

21

22

23

24

25

' THE DEFENDANT: Yes. I do.

THE COURT: Do you understand if the
sentenced you withih the standard range you do not’
have a right the appeal? |

'_iﬁ@ DEFENDANT: Yes.

'THE COURT: Mr. Bradshaw has indicated’

clearly on the record:the state intends to seek an

'exceptional sentence and that'accéptional sentence

is 504 monthes. It looks’like a correction. It

. needs to reflect 504 months.:

© MR. BRADSHAW: Correct.
THE COURT: A substantial amount above the

high end of the standard :angé. Do you undérstand

‘that is the state's recommendation?

. THE DEFENDANT: Yes. I do.

' THE COURT: And do you also understand that

the plea agreement here involves your recognition

' and agreement that the state may utilize real

facts as provided in Appepdix C?
THE DEFENDANT: Yes. I do.
" rwg COURT: -And that relates to, as Mr.
Bradshaw indicated, the étate's'desiré and ability
to argue facts that could constitute additional

crimes.

THE DEFENDANT: Yes. I do.
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THE COURT: Has anyone made any threats or
promises tO‘YOQ except what is contained in.this
plea agreementf |

THE DEFENDANT: No.

THE COURT: Has anyone made'—— T asked that
in the conﬁunctive; I want. to ask it in the
disjunctive. Hsa anybne made any threéts at éll
to you to get.you to make this‘plea?

THE DEFENDANT: . No. '

THE COURT: Has anyone made any promises to

~you except what'’s contained in the document

Statement of Defendant on Plea of Guilty?

0

THE . DEFENDANT: No.

THE COURT: The original form,-counsel, has a

number of paragréphs which have been crossed out..
I believe ﬁnder the court rules the document -;
it’s requires both the defendaﬁt aﬁd mefsign off
or initial the piaces that have been crossed oﬁt.
That has not yet beeﬁ done by the defendant.

I wouid like to hand ‘it back down and ask

you to take your time and review that with him,

your client,. Mr. Roberson, and have him initial if

he understands clearly that that’s what he is
agreeing to. Those paragraphs do not apply.

MR. BRADSHAW: -Your Honor, thank you. In a
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similar vein I would ask if the Court agrees I

would fequést the Court to clarify with the'
defendant the statﬁtofy maximums and minimums
appliéabﬂé. I am pot sure I was a& artful as I
éhou;albe.

. THﬁ COUﬁT: Mr. Roberson, would you =- since

I know you have reviéwed that with your client,

‘but you have had him initial this: I have been

watching you do that, and I don’t khow that he has

had time to run his eyes over each of those

paragraphs. Would you ﬁnét_take a minute to
scrutinize with him each of those paragraphs.

MR. ROBERSON: Yes, Your Honor. Your Honor,

"I have, in;fact,'gone bver fhe the paragrabhs and

‘realized that there were two errors made in.

crossing out .certain paragraphs.

For whatever strange reason the legiélature

has decided a person guilty of the' crime of murder

in the first degree is.noF éligible to posséss a
drivérﬁs license., B8So that paragraph was' -
stricken. ‘That is no longer stricken. The fact
that he cannot’have a driver’s license was
rgflec£ed in the state’s plea agreement, and I
will maintain that covered 'it, but the paragréph'

indicates he.must provide.a sample of his DNA., It
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is.a viélgnt offense. He must provide a sample of
his DNA. So we have initialed thosé two
parégraphs indicéfing that they do, in fact,’
apply.

| THE COURT: ‘Thank'you. Mr. Beito, do you

understand that'by entefing a plea of guilty to

murder in the first degree one of the consequences

will be the revocation.of your érivilege to

drive?

THE DEFENDAﬁT: Yes.

THE COURT: Yoﬁialsé understand that if you
were hot a citizen of the United States that a
plea of guilty, -an offensé punishable as a crime
under state law, is groundé for deportation or
excluéion from'aémission.to the United States or
denial of haturalizatiqn_pursuant to the laws éf_
the United States? |

THE DEFENDAﬁTE Yes.

THE COURT: Do &ou understand that murderﬂip
the first Aegree is a violent offense and'that
ﬁherefore you‘willibe required'tO'pfovide-a sample
of your blood for purposes of your DNA
identification and analysis?
| THE DEFENDANT:. Yes.

THE COURT: There are a number of initials
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next to paragraphs which have 'been crossed out,

and they appear to be'in black ink and they appear ,

to be a little bit unclear but ' they appear to say -

c, then &n initial appears'to-be B énd B. Is thét
Yqu‘iqitialé?

'THE DEFENDANT: Yes.

THE COURT: Havé:yoﬁ just ‘placed them on the
paragraphs crossed -out?

THE DEFENDANT: 7Yes. I have.

* THE COURT: Do YOu undérstand, Mr. Beito,

_that for the offense of murder in the first degree

a sentencing court will be required to impose at

least a sentence of twenty years?
THE DEFENDANT:  Yes. I do.

. THE COURT: Do you understand that the |

.maximum sentence a court could impose for the

crime of murder in the first degree is life in

prison and $50,000?

_THE DEFENDANT: Yes. I do.

THE COURT: Do you understand that by
entering a:plea,you‘essentially are agreeing that
the court will have a fange'betWeen twenty years
and life in prison?

THE DEFENDANT: Yes., I do.

THE COURT: I am going to ask you again if
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you have haa enough time to think about and also
talk with Mr. Roberson about your decision ‘to
enter a plea tb the amended charge?

THE DEFENDANT: Yes. I have.

THE COURT: Do you have any queétiohslgt.all
remaining in your mind now that you want to ask

Mr. Roberson or me before I proceed to take your

plea?

THE DEFENDANT: No.

THE COURT: How do you plead at this time to

the charge of murder in the first degree, guilty

or noﬁ guilty?

THE DEFE&DANT: Can I have one second .
please? I am sorry. .

THE COURT: Yes.

THE DEFENDANT: ‘Guilty by 'way of an Alford
plea, Your ﬁonbr.‘ . |

THE COURT: Do you understand for all

purposes an Alford plea is essentiallf the same as

. a straight plea of guilty?

THE .DEFENDANT: Yes,

THE COURT: For purposes of sentencing the

effect of entering the Alford plea, in terms‘of a

determination of guilt, is the same. Do you -

.understand thaﬁ?
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' THE 'DEFENDANT: Yes,"
TﬁE COURT: Any Questions at all about that
issue? ' |
THE DEFENDANT: No. '
. . THE COURT: Mr. Beito, I have reviewed.the

Certification for Determination of Probable Cause

in this case which was handed up to me, and based

on that review I find that there is a factual

basis to for the plea you have just'given to

' murder in the first degree,zahd I also find that

- should the matter have gone. to trial there. is a

substantial likelihood you'would be found guilty
éf ﬁhat‘charge. ) ‘

I have had-the opéértuﬁity.to listen to you
aﬁd pbsérvé you as you hévé answered the queétions.
from the prosecutor Mr)‘Bradshaw, as well as my

questions. I have had the benefit of hearing from

your attorney regarding his perception of your

understanding. o

Based on all of that I do find that you
understand ‘the nétﬁre of the charges against you,
including the elements the.stqté would have been
required to prove if you had exercised your right
under the constitution to go to trial. And I also

find that you understand the consequenceé'of
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enteriné a blea of guilty to the charge of murder
in the first degree. |

‘Among thoée éonsequences, giving up the’
rights under the constitution that Mr..Rober;on
reviewed with,yoy; that I have reviewed With‘you
again on,tﬂe record, as well as other - '
consequences; and I dé find that yoﬁr plea is‘
knowingly, infelligently and valuntarily made. I
acceét your plea, and I will sign tﬁe-documents
that have been hahded to me, including the-.
Statéﬁent of Defendant on Plea of Guilty, and I
will based on youi representation to me that you
have read the dqcﬁment I will check the bog that
says you have previously read this. |

Mr. Roberéoﬁ, go you have pages 8 and 9 of
the document? |

MR. ROBERSON: I do have page 8. I don't

 know what happened to page 9.

THE COURT: I have up to page 7 with the new

. changes that you added.

MR. ROBERSON: Page B is the judge'’s
signature line. I don’t know about page 9.

THE COURT: I don’t know, either, but it 8ays

8 of 9.

MR. ROBERSON: Your Honor, unfortunately I
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don’t have any other ?lea forms to find out what

page 9 would say.- Yo@r Honor, B appears to be the

one I have handed forward, probably not the most

_curreﬁt 6f the forms, thatiMadame Bailiff handed

me, ‘a form that was printed in 1997. Page 9

éimply is the,judge's.signature page, as well as

the translator’s page. I don't know what would be

.on page 9 of this one.

MR. BRADSHAW: I agtee, and the fact pége 8

is superfluous to the plea.' I can’'t imagine what

9 would be.

THE COURT: .Thét.is,ﬁﬁe only place for my
éigpature. | |
| MR. BBADSHAW: Oh, that. |
. THE COURT: That woﬁld suggest that you would
iike to have that. I have signed the Plea

Agreement, reviewed Appendix C and signed the.

' Statement of Defendant on Pleanof'éuiltyf

I will sign the secopdAamehded Information at
this time, together with the motion and ° |
declaration assoéiéﬁed with it and hand back to
you the Statement of Defendant together with the
Certification and the extra copy, if you wish.

Mr. Roberson, will you obtain the gsentencing date

and sentencing judge?
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