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I. IDENTITY OF RESPONDENT 

The responding party for purposes of this brief is Herbert Nelson. 

11. CITATION TO COURT OF APPEALS' DECISION 

Mr. Nelson opposes review. The decision from which Petitioners 

seek discretionary review is Nelsot~1). Applewny Chevrolet, I~ ic . ,  

-Wn. A p p . ,  121 P.3d 95 (2005).' 

III. COUNTER STATEMENT OF ISSUES PRESENTED FOR 
REVIEW 

1 .  Whether the petition for review of the Court of Appeals' 

decision that Appleway's practice of assessing and collecting B&O Tax 

from its customers contravenes RCW 82.04.500 should be denied because 

the Court of Appeals' decision does not: (a) conflict with any decisions of 

the Washington Supreme Court or another decision of the Court of 

Appeals; (b) involve a significant question of law under the Constitutions 

of the State of Washington or of the United States; or (c) involve an issue 

of substantial public interest that should be determined by this Court. 

2. Whether the petition for review of the Court of Appeals' 

decision that Mr. Nelson has a judicially enforceable right under RCW 

82.04.500 sufficient to establish jurisdiction under Washington's Uniform 

Declaratory Judgments Act ("UDJA") and standing to bring his claim 

' The Court of Appeals' decision is attached as Appendix A. 
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under the UDJA should be denied because the Court of Appeals' decision 

does not: (a) conflict with any decisions of the Washington Supreme Court 

or another decision of the Court of Appeals; or (b) involve an issue of 

substantial public interest that should be determined by this Court. 

3.  Whether the petition for review of the Court of Appeals' 

decision that the Superior Court did not abuse its discretion in certifying 

the class under CR 23(b)(2) should be denied because the Court of 

Appeals' decision does not: (a) conflict with any decisions of the 

Washington Suprenle Court or another decision of the Court of Appeals; 

or (b) involve an issue of substantial public interest that should be 

determined by this Court. 

IV. COUNTER STATEMENT OF THE CASE 

A. Washington's B&O Tax 

As the Superior Court noted in the proceedings below, "this is a 

very straightforward case." RP 100:7-8 (811 3/04 Hearing). Washington 

State levies a business and occupation tax ("B&O Tax") on businesses for 

the privilege of doing business in the State. RCW 82.04.220. And, since 

its enactment in 1935, the B&O Tax statute, codified at RCW 82.04 et 

seg., has stated plainly that the B&O Tax "[is not intended to be] 

construed as [a] tax[] upon the purchasers or consumers, but that [the 

B&O Tax] shall be levied upon, and collectible from, the person engaging 



in the business activities herein designated.. .." RCW 82.04.500. Until 

Appleway initiated the practice of itemizing and collecting B&O Tax from 

Washington consumers, businesses in Washington State uniformly paid 

their own B&O Tax as a cost of doing business. 

B. Mr. Nelson's Claim Against petitioners2 

Mr. Nelson's suit against Petitioners AutoNation ("AutoNation") 

and the Appleway automobile dealerships owned' by AutoNation 

(collectively, "Appleway") arose out of Mr. Nelson's purchase of a car 

from an Appleway dealership. CP 114, 117. As a separate line item on 

his invoice, Appleway charged Mr. Nelson B&O Tax on his purchase. Id. 

Appleway also collected sales tax from Mr. Nelson on the B&O Tax 

("B&O Sales Tax"). Id. Mr. Nelson subsequently filed a class action 

complaint in Spokane County Superior Court for declaratory and 

injunctive relief and restitution. CP 11. 

'The factual background of this case, including the procedural history in the Superior 
Court, is set forth in greater detail in Respondent's briefing in the Court of Appeals. See 
Respondent's Answering Br. at 3 - 11. 

'On information and belief, the Appleway dealerships are wholly-owned subsidiaries of 
AutoNation. CP 6. In the proceedings before the Court of Appeals, Petitioners asserted 
that AutoNation "is not a proper party to this suit." Appellants' Br. at 3, fn. 1. Petitioners 
now claim that the Appleway automobile dealerships are "indil-ectl~,owned by 
AutoNation." Petition for Review ("Pet.") at 1 (emphasis added). The Superior Court. 
however, did not rule on this issue or enter any findings as to the relationship between 
AutoNation and Appleway. RP 17: 14-19 (8120104 Hearing). For purposes of this 
Answer, Mr. Nelson references Petitioners collectively as "Appleway" but makes no 
concession as to the corporate relationship between AutoNation and Appleway. Rather, 
Mr. Nelson wishes the appellate record to reflect accurately the record on review. 



C. The Superior Court's Orders on Appeal 

Three orders of the Superior Court give rise to Appleway's appeal. 

First, the Superior Court granted Mr. Nelson's motion for partial summary 

judgment seeking declaratory and injunctive relief, finding that 

Appleway's "itemizing and collecting" of B&O Tax and B&O Sales Tax 

from consumers "violates the laws of the State of Washington." CP 388.' 

Second, the Superior Court granted Mr. Nelson's motion for class 

certification pursuant to CR 23(b)(2), entering specific findings as to each 

requirement of CR 23(a) and CR 23(b)(2). CP 375 - 80. Appleway also 

appealed issues relating to Mr. Nelson's standing to bring his claims. See 

Appellants' Br. at 14 - 23. The Superior Court's findings on the standing 

issues are contained in its order denying Appleway's motions for 

reconsideration of the summary judgment and class certification orders, in 

which the Superior Court held that Mr. Nelson had established standing to 

bring his claim for declaratory and incidental monetary relief. CP 578-82. 

D. The Court of Appeals' Decision 

The Court of Appeals affirmed the Superior Court's orders, 

rejecting all assignments of error raised by Appleway. See Nelson, 121 

'' The Superior Court also enjoined Appleway from "further collecting, 'passing through' 
or 'itemizing"' B&O Tax and B&O Sales Tax. CP 388. The Court of Appeals stayed 
declaratory and injunctive relief pending Appleway's exhaustion of its appellate rights. 
See Commissioners' Ruling ( 1  1/10/04). Because of the stay, Appleway continues to 



P.3d at 97. First, the Court of Appeals held that "RCW 82.04.500 is 

unambiguous." Id. at 103. "[Tlhe B&O tax can be added to operating 

overhead but cannot be passed on to the customer as a tax." Id. Like the 

Superior Court, the Court of Appeals declined to defer to a "special 

notice" issued informally by the Department of Revenue ("DOR") 

approving the pass-through of B&O Tax, noting that "[c]ourts have the 

ultimate authority to interpret a statute and do not defer to an agency's rule 

where no ambig~lity exists in the statute." Id. at 104 - 05. 

Second, the Court of Appeals affirmed the Superior Court's 

decision regarding Mr. Nelson's standing and "right to bring this claim 

under the UDJA." Nelson, 121 P.3d at 97. Specifically, the Court of 

Appeals held that "Mr. Nelson has demonstrated a judicially enforceable 

right under RCW 82.04.500 sufficient to establish jurisdiction under the 

UDJA." and that Mr. Nelson satisfied the two-part test for standing set 

forth in Grant Countv Fire Prot. Dist. No. 5 v. City of Moses Lake, 150 

Wn.2d 791, 83 P.3d 419 (2004). Id. at 101 - 02. 

Finally, the Court of Appeals held that the Superior Court "did not 

abuse its discretion in certifying the class under CR 23(a) and 

CR 23(b)(2)." Nelson, 121 P.3d at 106. 

assess B&O Tax from consumers. The Class grows as more consumers are harmed by 
Appleway's unlawful practice. 



V. ARGUMENT 

A. 	 The Petition for Review of the Court of Appeals' Decision 
Holding Appleway's Assessment and Collection of B&O Tax 
From Customers Violates Washington Law Should Be Denied 

1 .  	 The Court of Appeals' Decision Does Not Conflict With 
Any Decisions of the Washington Supreme Court or the -

Court of Appeals 

Appleway asserts that the Court of Appeals' interpretation of RCW 

82.04.500 "contravenes authority from [the Washington Supreme] Court" 

and thus, that review is appropriate under RAP 13.4(b)(l). Pet. at 7 - 11. 

Appleway's assertion is without merit. 

First, Appleway does not dispute the standard of statutory 

interpretation used by the Court of Appeals. As the Court of Appeals 

explained, "[wlhen a statute is plain and unambiguous, its meaning must 

be derived from the wording of the statute itself.. ..[a] statute is not 

ambiguous merely because different interpretations are conceivable." 

Nelson, 121 P.3d at 103 (citing State v. Kellev, 143 Wn.2d 267, 276, 19 

P.3d 1020 (2001) and State v. Hahn, 83 Wn. App. 825, 831, 924 P.2d 392 

(1 996)). Applying this standard, the Court of Appeals correctly concluded 

that "RCW 82.04.500 is unambiguous." Icl. The statute "specifically 

provides that the B&O tax is not to be 'construed as taxes upon the 

purchasers or customers."' Id. (quoting RCW 82.04.500). As the Court of 

Appeals noted, while the statute states that the B&O Tax is part of 



businesses' operating overhead, "we must also read the statute to give 

meaning to the language stating that the B&O tax should not be construed 

as a tax on purchasers and customers." Id. 

The Washington cases Appleway claims are "contravened" by the 

Court of Appeals' decision are inapposite here. For example, the tax at 

issue in Pub. Util. Dist. No. 3 ofMason County v. Wczshington, 71 Wn.2d 

2 1 1,427 P.2d 7 13 (1967)' was a specialized privilege tax authorized by 

RCW 54.28 et seq., not a B&O Tax. 71 Wn.2d at 212. Unlike the B&O 

Tax statute, the governing statute for that tax explicitly provides that 

public utility districts "shall have the power to add the amount of such tax 

to [their] rates or charges.. . ." RCW 54.28.070. Similarly, Branson v. 

Port of Seattle, 152 Wn.2d 862, 101 P.2d 67 (2004), which involved a 

challenge to an airport concession fee charged to rental car companies, did 

not concern the B&O Tax (or any tax, for that matter). As in Mason 

County PUD, the businesses involved in Brnnson (rental car companies) 

were explicitly permitted to include the concession fee as a line item on 

their customers' bill. Bmnson, 152 Wn.2d at 867-68. 

'Appleway asserts that the Court of Appeals '.did not even mention Masor? Counf), 
PUD." Pet, at 10. Mr. Nelson notes, however, that Appleway did not clte this case, 01 

make the argument that Mr. Nelson's interpretation of RCW 82.04.500 "conflicts with 
controlling Washington Supreme Court case law" until its reply brief submitted to the 
Court of Appeals. See Reply Brlef of Defendants-Appellants at 5. 



Appleway also claims that the Court of Appeals' decision 

"contravenes authority from.. .the DOR," and that review is warranted on 

that ground. Pet. at 7. A conflict with an agency's interpretation of a 

statute, however, is not a basis for discretionary review. See RAP 13.4(b). 

And, the case cited by Appleway as support for its argument that the 

DOR's interpretation "deserved deference," Seatorna Corzvalescent Ctr. v. 

Dep 't. ofSoc. & Health Servs., 82 Wn. App. 495, 919 P.2d 602 (1996), is 

distinguishable. In Sentoma, the administrative agency interpretations at 

issue were the result of formal decisions of administrative law judges and 

administrative review judges. 82 Wn. App. at 505 - 11. Here, the 

"special notice" was an informal opinion, not the result of fact-finding by 

the DOR. Furthermore, the Court of Appeals' lack of deference to the 

DOR's "special notice" was in accord with this Court's precedent holding 

that courts need not defer to an agency's interpretation of a statute when 

the statutory language is unambiguous. See Nelson 121 P.3d at 104-105 

(citing Edelman v. State ex. rel. Pub. Disclosure Comm'n, 152 Wn.2d 584, 

590, 99 P.3d 386 (2004)).' Thus, the Court of Appeals' lack of deference 

to an informal DOR notice does not justify review. 

As Mr. Nelson noted in his briefing to the Court of Appeals, this Court has recently 
reaffirmed this principle m Burton v. Lehman, 153 Wn.2d 416, 103 P.3d 1230 (2005). 
See Respondent's Answering Br. at 22. In Bzirron, this Court refused to defer to an 
agency's interpretation because "[it] is neither consistent with the plain language of [the 
statute] nor an official interpretation of that statute." 153 Wn.2d at 426 n.4. 



Appleway also argues that the Court of Appeals' decision 

"contravenes.. .courts in other jurisdictions," Pet. at 7, but this assertion 

does not provide grounds for discretionary review. See RAP 13.4(b). 

Appleway's argument is particularly unpersuasive since no out-of-state 

case involves interpretation of Washington's unique B&O Tax statute.' 

In sum, the Court of Appeals' interpretation of RCW 82.04.500 is 

not in conflict with any decision of the Washington Supreme Court or 

Court of Appeals. 

2. 	 This Case Does Not Present a Significant Question of 
Constitutional Law 

Appleway claims that review is warranted under RAP 13.4(b)(3), 

on the grounds that the Court of Appeals' "statutory interpretation violates 

the First Amendment," and that its decision (affirming the judgment of the 

Superior Court) is "constitutionally flawed." Pet. at 7, 2. 

Yet, Appleway never establishes that a constitutional issue exists, 

much less a significant one. Besides a few scattered references to the First 

~ m e n d n ~ e n t , ~and citation to a 1993 decision by a federal district court 

7 As the Court of Appeals recognized, the non-Washington authorities cited by Appleway 
are distinguishable. See Nelsol~,121 P.3d at 103 - 04. None of these out-of-jurisdiction 
authorities considered a question similar to that here: the legality of Appleway's practice 
in light of RCW 82.04.500. See Respondent's Br. at 20 - 21. 

See, e.g , Appellants' Br. at 40 (arguing that prohibiting Appleway from "disclosing" 
(i.e.,itemizing and collecting) B&O Tax from its customers "is constitutionally 
questionable"). 



interpreting a Minnesota statute, Bloom v. 0 'Brien, 841 F.Supp. 277 

(D. Minn. 1993), Appleway has never developed its "constitutional" 

argument. An appellate court will only review an error "which is included 

in an assignment of error or clearly disclosed in the associated issue 

pertaining thereto." RAP 10.3(g). Appleway has never shown that the 

conduct at issue-Appleway's unlawful assessment and collection of 

B&O Tax and B&O Sales Tax from its customers-is "speech" and thus 

potentially entitled to constitutional protection. And, even assuming 

Appleway's conduct is commercial speech, Appleway has never attempted 

to address the four-part test this Court uses to determine whether 

restrictions on commercial speech are constitutionally permissible. See 

Kitsap County v. Mattress Outlet/Gozild, 153 Wn.2d 506, 5 12, 103 P.3d 

1280 (2005). 

A few references to "constitutional concerns" and "First 

Amendment. implications." unacconlpanied by any assignment of error, 

argument, or authority. do not give rise to a "significant constitutional 

question" so as to warrant review under RAP 13.4(b)(3). The Court 

should decline to accept review on this ground. 



3. 	 The Court of Appeals' Decision Does Not Involve Issues of 
Substantial Public lnterest 

Appleway never specifies any issue of "substantial public interest" 

warranting this Court to grant review of the Court of Appeals' decision 

interpreting the B&O Tax Statute. The language of the B&O Tax statute 

is unambiguous in prohibiting Appleway's practice. The Court of 

Appeals' decision does not conflict with prior decisions of this Court or 

the universal practices of Washington businesses. There is no issue of 

"public interest" for this Court to determine. Review under RAP 


13.4(b)(4) should be denied. 


B. 	 The Petition for Review of the Court of Appeals' Decision That 
Mr. Nelson Had Standing and a Right to Bring His Claim 
Under The UDJA Should Be Denied 

1. 	 The Court of Appeals' Decision Does Not Conflict With 
Any Decisions of the Washington Supreme Court or the 
Court of Appeals 

Appleway claims that the Court of Appeals' determination that Mr. 

Nelson had standing and a right to bring his claim under the UDJA 

conflicts with Washington law. Appleway's assertions are incorrect and 

do not support the Court's granting review of this issue pursuant to RAP 

13.4(b)(l) and (2). 

Appleway cites this Court's decisions in Braam v. Dep 't. o f  Soc. & 

Health Servs., 150 Wn.2d 689, 81 P.3d 85 1 (2003) and Washington State 

Coalition for the Homeless v. DSHS, 133 Wn.2d 894, 949 P.2d 1291 



( 1 997), and the Court of Appeals' decision in Cmner v. Seattle Sch. Dist. 

No. I ,  52 Wn. App. 531, 762 P.2d (1988) to support its claim that a 

plaintiff must establish a private right of action under a statute before 

proceeding with a claim for declaratory relief. Pet. at 15. Appleway's 

argument misinterprets both the Court of Appeals' holding and 

Washington law. 

As the Court of Appeals explained here, "[ulnder Washington's 

UDJA, a person whose rights, status, or other legal relations are affected 

by a statute may have any question concerning the constnlction of that 

statute determined by the Court." Nelson, 121 P.3d at 99 (citing Bmnsorz 

152 Wn.2d at 877). Noting that the cases Appleway cited are 

distinguishable, the Court of Appeals underscored that no other 

Washington statutes provide remedies for Mr. Nelson. Id. at 100 - 01. As 

a "purchaser7' and "customer," Mr. Nelson is entitled to seek a declaratory 

judgment determining his responsibility to pay B&O Taxes Appleway 

illegally assessed on his purchase. Indeed, RCW 82.04.500 explicitly 

references "purchaser[s]" and "customer[s]" and clearly states they are not 

to be assessed a business's B&O Taxes. Mr. Nelson's rights are 

"affected" by the B&O Tax statute, and he thus has the right to proceed 

under the UDJA to protect his rights. Id. None of the Washington cases 

cited by Appleway contradict this holding. See Bvnmz, 150 Wn.2d at 71 1 



- 12 (plaintiffs brought claims directly under statutes, not under UDJA); 

Wr~shitlgtotz State Coalition, 133 Wn.2d at 913 - 14 (holding that 

permitting plaintiffs to bring UDJA action "is consistent with the 

underlying purpose of the statute"); Camer, 52 Wn. App. at 538 (no 

discussion of private cause of action as requirement for UDJA action). In 

short, the Court of Appeals' decision that "Mr. Nelson has demonstrated a 

judicially enforceable right under RCW 82.04.500 sufficient to establish 

jurisdiction under the UDJA," Nelson, 121 P.3d at 101, does not conflict 

with Washington case law.9 

Appleway also claims that the Court of Appeals overlooked 

Washington precedent in concluding that Mr. Nelson satisfied the Grant 

County two-prong standing test. This argument similarly fails to hold 

water. Mr. Nelson is a "purchaser" or "customer" who seeks a declaration 

as to the meaning of a statute clearly stating that the B&O Tax is not 

intended to be "construed as [a] tax[] upon the purchasers or customers." 

Thus, he is certainly within the zone of interest contemplated by the 

statute. Nelson, 121 P.3d at 101. Further, Appleway's claim that "the 

'zone of interests' must be measured by 'the general purpose of the 

9 Nor does Mr. Nelson's request for equitable monetary relief (restitution) conflict with 
Washington law. As the Court of Appeals noted, RCW 7.24.080 "allows further relief 
based on a declaratory judgment or decree whenever necessary or proper." Nelson, 121 
P.3d at 102. See also Respondent's Br. at 33. 



statute."' Pet. at 17, does not render the Court of Appeals' decision 

incorrect. On the contrary, the plain language of RCW 82.04.500 

manifests the legislature's contemplation of purchasers' interests. As for 

the second prong of the Grant County test-"whether the challenged 

action has caused injury in fact, economic or otherwise, to the party 

seeking standing"" -the Court of Appeals recognized that Mr. Nelson is 

adversely affected by having been illegally charged B&O Tax. Nelson, 

121 P.3d at 102. Like the property owners in Grant County who "face 

different tax rates" should they not prevail in their declaratory judgment 

action, Mr. Nelson (and the Class) face being subject to a different tax 

structure than that intended by the legislature should they not prevail here. 

The Court of Appeals' decision as to Mr. Nelson's standing and his 

right to bring a claim under the UDJA does not conflict with any decisions 

of this Court or the Court of Appeals, and review is not warranted under 

RAP 13.4(b)(l) or (2). 

2 .  	 The Court of Appeals' Decision Does Not Involve Issues of 
Substantial Public Interest 

Appleway asserts that review is warranted under RAP 13.4(b)(4), 

because the Court of Appeals' decision as to Mr. Nelson's standing and 

his right to bring his claim under the UDJA "violates the substantial public 

''Grant Coun~y,150 Wn.2d at 802 (internal citations and marks omitted). 
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interest in appropriately limiting private rights of action to enforce 

statutory obligations." Pet. at 14. As discussed above, however, the Court 

of Appeals' decision is consistent with prior Washington decisions 

interpreting the UDJA. The standards outlined in those decisions define 

the appropriate limits on a plaintiffs right to request relief under the 

UDJA. Because the Court of Appeals merely applied those standards to 

the facts of this case, no issue of substantial public interest is affected by 

the Court of Appeals' decision on Mr. Nelson's standing. Accordingly, 

review of the Court of Appeals' determination that Mr. Nelson had 

standing and a right to bring his claim under the UDJA is not warranted 

under RAP 13.4(b)(4). 

C. 	 The Petition for Review of the Court of Appeals' Decision That 
the Superior Court Did Not Abuse Its Discretion In Certifying 
the Class Under CR 23(b)(2) Should Be Denied 

1. 	 The Court of Appeals' Decision Does Not Conflict with 
Anv Decisions of the Washington Supreme Court or the 
Court of Appeals 

The Court of Appeals' decision to affirm the Superior Court's class 

certification order is not in conflict with any decision of the Washington 

Supreme Court or Court of Appeals. 



First, as this Court held in Eriks v. Denver, 118 Wn.2d 45 1, 824 

P.2d 1207 (1992) "[a] trial court's decision to certify a class is 

discretionary" and "will not be overturned absent a manifest abuse of 

discretion." 1 18 Wn.2d at 466. The Eriks court also held that "a trial 

court's class certification will be upheld if it appears from the record that 

the court considered all of the criteria of CR 23." Id. at 467. As the Court 

of Appeals concluded, this is exactly what the Superior Court did. See 

Nelson, 121 P.3d at 105 - 06; CP at 377 - 80; see also CP 582. Appleway 

makes no attempt to show that a "manifest abuse of discretion" occurred 

here. 

Second, the Court of Appeals' decision considered, and rejected, 

Appleway's argument that Mr. Nelson's claim for monetary relief 

"predominates," and affirmed the Superior Court's class certification 

ruling. Nelson, 121 P.3d at 105 - 06. Nothing in Eriks or in Sitton v. State 

Farm Mut. Ins. Co., 1 16 Wn. App. 245, 63 P.3d 198 (2003) suggests that 

the Court of Appeals should have determined that the Superior Court 

abused its discretion in so ruling. 



In Eriks,the class certification issue presented to this Court was 

whether the trial court abused its discretion when it declined to "recertify" 

a class. 118 Wn.2d at 467. The Eriks plaintiffs brought class action 

claims for negligence, breach of fiduciary duty and violation of the 

Consumer Protection Act. Id. at 455. The tria1,court certified the class 

under CR 23(b)(3). Id. After plaintiffs were awarded affirmative relief on 

their breach of fiduciary duty claim, plaintiffs moved to recertify the class 

under CR 23(b)(2). Id. at 455 - 56. The trial court denied this request, 

ruling -'that i t  was improper to recertify the class after already granting 

affirmative relief." Id. at 456. This Court affirmed, noting that the 

plaintiffs "did not request recertification until after a determination of the 

case on the merits." Id. at 467. Plainly, recertification is not at issue here. 

Eriks noted in dicta that "[wlhere [a] declaration merely forms the basis 

for monetary relief, a CR 23(b)(2) action is not appropriate." Id. at 466 -

67. But, it did not reach the issue of whether the class could in fact have 

been certified under CR 23(b)(2).11 Id. Nor did it provide any guidance as 

to how a trial court determines when a request for monetary relief is 

"incidental" to the claim for injunctive or declaratory relief, as did the 

Court of Appeals in Sitton, decided more than a decade later. See Sitton, 

I I As the Court noted, "[elven if the [plaintiffs] are correct that the class c o ~ ~ l d  have been 
certified under CR 23(b)(2), the question for this court is whether it was an abuse of 
discretion for the court to not recertify the class." Eriks, 118 Wn.2d at 467. 



1 16 Wn. App. at 252-53. S~ttorlexplained that a class may be certified 

under 23(b)(2) if the plaintiffs "primary claim" is for "injunctive or 

declaratory relief," and "the monetary damages sought are merely 

incidental to the primary claim for injunctive or declaratory relief." Sitton, 

1 16 Wn. App. at 252 (internal citations and marks omitted). "Incidental 

damages" are damages "that flow directly from liability to the class as a 

whole on the claims forming the basis of the injunctive and declaratory 

relief." Id. (internal citations omitted). Such damages "should at least be 

capable of computation by means of objective standards and not be 

dependent in any significant way on the intangible, subjective differences 

of each class members' circumstances." Icl. at 252-53 (internal citations 

and marks omitted). Finally, determination of damages should not require 

the resolution of "new and substantial legal and factual issues." Id. 

(internal citations and marks omitted). 

Nothing in the record suggests that the restitution sought by  Mr. 

Nelson and the Class requires that "new and substantial legal and factual 

issues" be resolved, or that such restitution is not "capable of computation 

by means of objective standards." See Sitton, 116 Wn. App. at 252 - 53. 

Indeed, as the Superior Court held and the Court of Appeals affirmed, the 

incidental damages here can be determined by simply referring to  

Appleway's sales invoices itemizing the B&O Tax and B&O Sales Tax 



illegally collected from Mr. Nelson and the Class. See Nelson, 121 P.3d at 

105-06. 	Review of the Court of Appeals' class certification decision is 

therefore not warranted under RAP 13.4(b)(l) or (2). 

2. 	 The Court of Appeals' Class Certification Decision Does 
Not Involve Issues of Substantial Public Interest 

As an additional ground for review, Appleway contends the Court 

of Appeals' class certification decision "raises issues of great importance 

to practitioners and the public" thus warranting review under RAP 

13.4(b)(4). Pet. at 19. This assertion is without merit. As discussed suprcz, 

the Court of Appeals' decision did not conflict with the standard 

established by previous Washington appellate decisions. Because the 

Court of Appeals' class certification decision applied the correct legal 

standard and was limited to the specific facts of this case, it does not 

"substantially impact the public interest." 

Finally, Appleway suggests that the Court of Appeals' decision 

conflicts with an opinion from the Fifth Circuit, Robinsotz v. Texas 

Autonzobile Dealers Ass 'n, 387 F.3d 416 (5th Cir. 2004). Even if this 

were true, it would not provide a basis for discretionary review. See RAP 

13.4(b). As the Court of Appeals explained in detail, however, Robinsotz 

is inapposite here. Robinsoil reviewed a Rule 23(b)(3) class certification 

in an antitrust case, in which the central issue was whether questions of 



law or fact common to the members of the class predominated over 

individualized questions. Nelson, 12 1 P.3d at 106 (citing Robinson, 387 

F.3d at 422). As the Court of Appeals correctly noted, "[plredominance is 

an issue in CR 23(b)(3) certification, not CR 23(b)(2) certification." Id. at 

106. Moreover, alleged factual differences in the putative class members' 

negotiations with the defendants in Robinson were crucial to establish the 

elements of the plaintiffs' price-fixing claim. Id.; see also Robinson, 387 

F.3d at 422 - 24. Here, as the Court of Appeals recognized, the central 

issue on the merits is whether Appleway's "itemization" and collection of 

the B&O Tax was unlawful. Nelson, 121 P.3d at 1 0 6 . ' ~Moreover, unlike 

Robinson, there are no facts in the record to support Petitioners' 

allegations regarding Class members' individualized circumstances. 

The Court of Appeals correctly affirmed the Superior Court's 

decision to certify the CIass. 

VI. CONCLUSION 

Petitioners have failed to satisfy the requirements of RAP 13.4(b). 

Mr. Nelson respectfully requests this Court deny Appleway's petition for 

review. 

''This is also the only issue decided by the Superior Court on summary judgment. RP 
52: 1-5 (8113104 Hearing). 
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Court of  Appeals of Washington, 

Division 3, 


Panel Seven. 

Herbert NELSON, on his behalf and on behalf of all 


others similarly situated, 

Respondent, 


v. 
APPLEWAY CHEVROLET, INC., a Washington 

corporation. d/b/a Appleway 
Subanl/Volkswagerv'Audi, Appleway Advertising, 

Appleway Audi. Appleway 
Automotive Group, Appleway Chevrolet Leasing, 

Appleway Group, Appleway Mazda, 
Appleway Mitsubishi, Appleway Subaiu, Appleway 

Towing, Appleway Toyota, 
Appleway Volkswagen, East Trent Auto Sales, Lexus 

of Spokane, Opportunity 
Center, and TSP Distributors; and Autonation, Inc., a 

Delaware corporation, 

Petitioner. 


NO. 23504-1-111. 

Oct. 13, 2005. 

Background: Car buyer filed declaratory relief 
action against car dealership, challenging dealership's 
imposition of Business and Occupation (B & 0 )  
taxes on car purchase. Buyer also sought class 
certification. The Superior Court, Spokane County, 
Ka~hleen31. O'C~OIUIOI', the class and J., certified 
granted summary judgment for buyer, concluding 
that dealership's method of itemizing and collecting B 
& 0 taxes was unlawful. Dealership appealed. 

Holdings: The Court of Appeals, 1;~g,J., held 
that: 

buyer was not required to establish private cause 
of action in order to obtain relief under Uniform 
Declaratory Judgments Act (UDJA); 
QJ buyer had standing to pursue declaratory 

judgment action under UDJA; and 
a buyer had standing to represent class of other 

buyers. 
Affirmed. 

West Headnotes 

Appeal and Error -893(1) 
3OkS93( 1) Most C'itecl Cases 

Page 1 

The appellate court's review of the trial court's 

decision on summary judgment is de novo. 


j2J Appeal and Error -893(1) 

301\593( 1) RflostC'iletl C'ascs 


Questions of statutory construction are reviewed de 

novo. 

J3J Appeal and Error -949 

30k030 ---
hlost Cited C'ase~ 

A trial court's class certification decision is reviewed 

for an abuse of discretion. 


111Declaratory Judgment -2 
1 1S A k l  Y10st C ited c"~st'> 

Declaratory Judgment -26 
I I SA1\2(1 Uo5t ( '~t t 'dC,l\cts 

Un~form Declaratory Judgments Act (UDJA) is to be 

liberally construed and is designed to clarify 

uncertainty wlth respect to rights, status, and other 

legal relations \l*cst'bRC'LVA 7 24 020  


jSJ Declaratory Judgment -81 

1 18Ak81 YIost Citcd C'ascs 

Car buyer was not required to establish a private 

cause of action in order to obtain relief under the 

Uniform Declaratory Judgments Act (UDJA), in 

lawsuit challenging car dealership's imposition of 

Business and Occupation (B & 0 )  taxes on car 

purchases; buyer could proceed under UDJA to 

determine whether dealership's method of itemizing 

and collecting B & 0 tax was unlawful, inasmuch as 

buyer established a judicially enforceable right under 

B & 0 taxation statute that was sufficient to establish 

jurisdiction under UD JA. ~~~~~~sR~~~~~,~-,,~L~~L~,2(~, 

~2_03..?_OU. 

Declaratory Judgment -392.1 
1 I YAk-392.1 Most Cited Cases 
The appellate court has no jurisdiction under the 
Uniform Declaratory Judgments Act (UDJA) unless 
the plaintiff can show that he or she is asserting a 
statutory legal right capable of judicial protection. 
\VCS~ 'S  KCYA 7.24.020. 

IZ[Declaratory Judgment -4 
1 l8Ak4 Most Citsd Cascs 
A cause of action will be implied under the Uniform 
Declaratory Judgments Act (UDJA) if: (1) the 
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plaintiff is in the class for whose benefit the relevant 

statute was enacted; ( 2 )  the legislative intent 

expressly or implicitly supports creating or denying a 

remedy; and ( 3 )  implying a remedy is consistent 

with the purpose of the legislation. 


j8J Action -34 

13k31 Most Citcd C'ascs 


Where a statute provides a new right, but no remedy, 

a remedy will be provided. 


f!lJ Declaratory Judgment -61 
I I &\_l,A 1 \ / l ~ t(.3l'<l_c1ds_~'\ 

flDeclaratory Judgment -292 
I 1 SAk292 -h?ost Cited Cases 
To proceed under the Uniform Declaratory 
Judgments Act (UDJA), a person must present a 
justiciable controversy and establish standing. West's 
liC'\Z'.A 7.24.020. 

Declaratory Judgment -62 
1 18Ak62 Ltost cited (:ases 
For purposes of the Uniform Declaratory Judgments 
Act (UDJA), a justiciable controversy is: (1) an 
actual, present, and existing dispute, or the mature 
seeds of one, as distinguished from a possible, 
dormant, hypothetical, speculative, or moot 
disagreement, (2) between parties having genuine and 
opposing interests, (3) which involves interests that 
must be direct and substantial, rather than potential, 
theoretical, abstract or academic, and (4) a judicial 
determination of which will be final and conclusive. 
IITdst'sRCM'A 7.23.020. 

JlJAction -13 
13k13 Most Cited Cases 
The traditional doctrine of standing limits the 
justiciability determination and prohibits a litigant 
from raising another person's legal right. 

1121Action -13 
l j k l . ?  \lost (.:itsd Cases 
A two-part test has been developed for determining if 
a party has standing to bring an action: the court first 
inquires whether the interest asserted is arguably 
within the zone of interests protected by the statute or 
constitutional right at issue, and second, the court 
asks whether the party seeking standing has suffered 
an injury in fact, economic or otherwise. 

1131Declaratory Judgment -300 
8-3-&.3i)()$.II?>St Ci!ed Cases 

Car buyer had standing to pursue declaratory 

Page 2 

judgment action under Uniform Declaratory 
Judgments Act (UDJA), in lawsuit challenging car 
dealership's inlposition of Business and Occupation 
(B & 0) taxes on car purchases, inasmuch as buyer 
fell within zone of interest contemplated by the B & 
0 taxation statute; that statute stated that B & 0 tax 
was not intended to be construed as taxes upon 
purchasers or customers, wh~ch placed buyer within 
the zone of interest contemplated by the statute. 
Il'cst's RC'WA 7.23.020,81.04.500. 

I1JIDeclaratory Judgment -81 

1 I SAk8 1 Most ( '~ tcd  C _ r a , ~ 
-- -- -- - - -. 

1141Declaratory Judgment -300 
11YAkZ00 Most Cited Cases 
Car buyer was able to establish injury in fact for 
purposes of his declaratory judgment action under 
Uniform Declaratory Judgments Act (UDJA), in 
lawsuit challenging car dealership's imposition of 
Business and Occupation (B & 0 )  taxes on car 
purchases; buyer met test for showing personal harm 
in that he bought car from dealership and was 
charged with a "Business & Occupation Tax 
Overhead" charge after negotiating the purchase 
price. West's KC'M'A 7.24.020, 82.04.500. 

1151Declaratory Judgment -65 
1 I hAl,(,i Llost C ~ted  Cdw\ 
To establ~sh harm under Un~form Declaratory 
Judgments Act (UDJA), the cla~mant must 
demonstrate a justlclable controversy based on 
allegations of personal harm that are substantial 
rather than speculative or abstract II'c'rt1\ KCLIi% 
7 23 020. 

[161Licenses -28 
238k2S Most C'itecl Cases 
Statute pertaining to Business and Occupation (B & 
0) taxes prohibited car dealership from imposing 
such taxes on customers; plain language of  statute 
provided that B & 0 tax was not intended to be 
construed as taxes upon purchasers or customers. 
M!est9s RCWA 82.04.500. 

[171Appeal and Error *893(1) 
.30k89.:( I) Most Cited Ca\es 
The appellate court reviews questions of statutory 
construction de novo 

1181Statutes -190 
30 11i190 )lost C l t d  Caw5 
When a statute is plaln and unamb~guous, its meaning 
must be derived from the word~ng of the statute itself. 
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(191Statutes -190 
:ihl k I O O  k l o s ~(:itcd ('ascs 
A statute is ambiguous if susceptible to two or more 
reasonable interpretations, but a statute is not 
ambiguous merely because different interpretations 
are conceivable. 

1201Statutes -189 
.;(,I k 189 blost C:itcd (:ascs 
The appellate court must discern and carry out the 
intent of the legislature, but must also avoid a literal 
interpretation leading to an absurd result. 

1711Statutes -219(10) 
36 1k2 1(Kl(ll iVlgsrS,it~ci-C~~isc_.;..-.-- --

Trial court could reject special notice from 
Department of  Revenue, and interpret statute 
pertaining to Business and Occupation (B & 0 )  taxes 
so as to prohibit car dealership from imposing such 
taxes on customers; court had ultimate authority to 
interpret statute and was not required to defer to 
agency's rule when there was no ambiguity in statute. 
\\'estts K('W.4 82.04.500, 

122]Declaratory Judgment -305 
1 18.4k.305 Most (.'lt?d c'ases 
Buyer of automobile, in action to challenge car 
dealership's imposition of Business and Occupation 
(B & 0)taxes on car purchases, had standing to 
represent class of other persons who purchased motor 
vehicles, parts, merchandise, or service; buyer had 
himself purchased a vehicle from dealership, and was 
found to have claims that were typical of the class as 
a whole. West's KCWA 82.04.500; CR 23(b)(2j. 
*97 Daniel Katz, Luba Shur, Williams & Connolly, 

LLP, Washington, DC, (3rect: Randall SIIUI~I, 
Attorney at Law, Spokane, WA, for Petitioner. 

blas E1.i~Jacobs, Kirn I). S r e ~ l ~ r n s ,Tousley Brain 
Stephens PLLC, Seattle, WA, Rrian Scott Sheldon, 
Attorney at Law, Spokane, WA, for Respondent. 

7 1 Business and Occupation (B & 0)taxes are not 
intended to be construed as taxes upon purchasers or 
customers, but, instead, "shall be levied upon, and 
collectible from, the person engaging in the business 
activities ... and shall constitute part of the operating 
overhead." K(-'\.\.' 82.04.500. Herbert Nelson 
purchased a vehicle from Appleway Volkswagen. 
After the purchase price was negotiated, the parties 
signed a sales agreement listing an additional amount 

Page 3 

designated as "Business & Occupation Tax 
Overhead." J I 3 I] Mr. Nelson filed an action seeking 
a declaratory judgment that Appleway's collection of 
the B & 0 tax, and the sales tax on the B & 0 tax. 
was unlawful. Mr. Nelson also requested class 
certification under ('I< 23(h)(2) and other relief. The 
court certified the class and granted summary 
judgment, concluding that Appleway's method of 
itemizing and collecting the B & 0 tax and B & 0 
sales tax was unlawful. 

L?JJ-: Clerk's Papers (CP) at 50 

1 2 In this appeal, Appleway challenges Mr. 
Nelson's right to bring this claim under Washington's 
uniform declaratory judgments act (UDJA). 
Appleway further contends RC\V S2.04.500 
authorizes the pass through of the B & 0 tax to 
customers. Appleway finally contends the court 
erred by certifying the class because Mr. Nelson 
lacked standing and has no cognizable claim. We 
conclude Mr. Nelson had a right to bring this claim 
under the UDJA. We hold Appleway's manner of 
assessing and collecting the B & 0 tax from 
customers violated IIC'M' 82.04.500. We hi-ther hold 
Mr. Nelson has standlng and hls request for monetary 
rellef d ~ dnot bar cert~ficatlonunder ('K 27(h) (2)  
Accordmgly, we affirm the judgment of the trial 
court. 

FACTS 
7 3 In September 2002, Herbert Nelson purchased a 

used Volkswagen Cabriolet from Appleway 
Volkswagen in Spokane, Washington. Appleway 
Volkswagen is a car dealership "98 within the 
Appleway Chevrolet, Inc., group of dealerships. 

1 4 The parties agreed on the price of $16,822 for 
the vehicle and entered into an Agreement to 
Purchase (the "Agreement"). In addition to the sales 
price, the Agreement listed several fees and taxes, 
including Washington State sales tax of $1,255.60 
and a charge of $79.23 for Washington State B & 0 
tax. The amount of sales tax included sales tax 
charged on the B & 0 tax. 

7 5 Washington B & 0 Tax. Washington imposes a 
B & 0 tax for the privilege of engaging in business. 
KClY 82.04.220. This tax is measured by the 
application of rates against the value of products, 
gross proceeds of sales, or gross income of a 
business. KCU' 82.04.220. At issue in this case is 
the operation of RCW 82.04.500, which provides: 

It is not the intention of this chapter that the taxes 
herein levied upon persons engaging in business be 
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construed a s  taxes upon the purchasers or 
customers, but that such taxes shall be levied upon, 
and collectible from, the person engaging in the 
business activities herein designated and that such 
taxes shall constitute a part of the operating 
overhead of such persons. 

7 6 Disclosirre of B & 0 TRX.Appleway points out 
that the B & 0 tax was disclosed to Mr. Nelson at 
four places on the contracts. First, the Agreement 
stated that Mr. Nelson would be charged $79.23 
"Business & Occupation Tax Overhead." Clerk's 
Papers (CP) at 50. Second, in small print on the back 
of the page listing the charges, paragraph 12--of 13 
paragraphs--read as follows: 

12. Business and Occupation taxes (B & 0 tax) 
have been assessed on the negotiated sales amount. 
B & 0 taxes are a tax on businesses for the right to 
operate in the State of Washington, are an overhead 
expense of the dealership, and are assessed as a 
percentage of  total sales. As such, the amount of B 
& 0 tax assessed on your transaction depends on 
the negotiated price of the vehicle, service, parts, or 
other items being purchased by you. Sales tax is 
assessed on both the negotiated selling price and 
the B & 0 tax amount. All advertised vehicles, 
services, parts, etc. are advertised at a specific price 
plus B & 0 tax, sales tax, luxury tax, license fees, 
or other governmentally mandated charges. 

CP at 5 1. 

7 7 Catherine Nelson initialed a line on the 
Acknowledgement of Terms and Conditions of 
Vehicle Transaction form indicating that: "I 
understand that the dealership is passing through the 
B & 0 tax overhead and that I am paying sales tax on 
the sales price and B & 0 tax amounts." CP at 53. 
Mr. and Mrs. Nelson signed the Retail Installment 
Contract and Security Agreement that also disclosed 
the B & 0 charge. TFh-21 

FN2.The B & 0 tax was also disclosed in 
Appleway's advertising and signage, which 
refer to "B & 0 Overhead." CP at 21-22. 

7 8 Complaint. Mr. Nelson filed a complaint 
requesting a declaratory judgment that Appleway's 
collection of B & 0 tax, and the sales tax on the B & 
0 tax violates KC'CV 82.04.500. Mr. Nelson also 
asked the court to enjoin Appleway from assessing or 
collecting these taxes from customers in Washington. 
Finally, the complaint also seeks further relief under 
RC\V 7.24.080., alleging that Mr. Nelson should 
receive restitution because Appleway has been 
unjustly enriched. The complaint alleged Mr. 

Page 4 

Nelson's claims are suitable for class treatment unde~ 
C'K 23(a) and ('fi23(b)(21. 

7 9 Significantly, the complaint does not allege 
claims based on theories o f  tort or contract, or based 
on a violation of the Washington Consun~er 
Protection Act (CPA), chapter 19.86 RCW. 

7 10 Decisiorr otr Siirnmary Jiidgnrent Motiorrs. 
Both parties filed motions for summary judgment as 
to the issue of whether Appleway's conduct was 
lawful. The superior court concluded that 
Appleway's practice of itemizing and collecting the B 
& 0 tax from customers, and Appleway's practice of 
collecting sales tax on the B & 0 tax, violated the 
applicable statutes. Finding Appleway's conduct had 
the potential to further injure Mr. Nelson, the court 
enjoined Appleway from collecting, " 'passing 
through,' " or *99 " 'itemizing,' " the B & 0 tax and 
the B & 0 sales tax. CP at 388. 

7 1 1  Class Certijication. Along with his motion for 
summary judgment, Mr. Nelson moved for class 
certification. The court granted the motion, 
certifying the class as: 

All individuals and entities from whom Defendants 
itemized and collected B &: 0 Tax on the sale of 
motor vehicles, parts, merchandise, or service in 
the state of Washington.[ [FKi l ]  

-.rN3.  The following are excluded from the 
class: defendants, any entity in which 
defendants have a controlling interest; any 
entity which has a controlling interest in 
defendants; defendants' legal 
representatives, assigns, and successors; the 
judge to whom the case is assigned and any 
member of the judge's immediate family. 

7 12 Recolzsideration. The court denied 
Appleway's motion for reconsideration but stayed its 
grant of declaratory and injunctive relief for 30 days 
to allow Appleway to seek relief in the appellate 
court. 

7 13 Discretionary Review. Appleway filed a notice 
for discretionary review and a motion for a stay. This 
court granted both motions. 

ANALYSIS 
fl 14 Standard of Review. The facts are 

undisputed and our review of  the trial court's decision 
on summary judgment is de novo. See Crrtrro 1-
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.Yl11/1\1Of , ( /  &!:.->fi-+Ol> I5 1 Li:~s1!.2u2-!~--7-23, 
8 0  11.3d 1 l ( ~ 0  (2003). Questions of statutory 
construction are also reviewed de novo. . Y I ~ I I OI]. ./ :\I., 
134 Li"ash.2d A72. 480. 28 I1.3d 720 (200 I ) .  A trial 
court's class certification decision is reviewed for an 
abuse of discretion. I.cicc:~~h'rll:viir~('!I,. .  1111% 1.. I)r,pll 
of KPL.( 'II(I( ' ,  128 Wash.2tl 40. 37, 905 P.2d .ijj 
( 1995) (quoting I ; / ik . s  1,. I . )( , III 'cJI . ,l I8 W;isl1.2d 45 1 .  
GO:374 P.2ci 1207 ( 1992)). 

141 7 15 Declaratory Jirdgnient. Under 
Washington's U D J A ,a person whose rights, status, or 
other legal relations are affected by a statute may 
have any question concerning the construction of that 
statute determined by the court. BY(II~.YOIIv. Por.r 01 

Page 5 

7 18 In contrast, an action seeking declaratory relief 
may involve the coilstruction of a statute, and 
injunctive relief may be more appropriate than 
damages. See I.tr(i.sl~. o f ' Star,. I : ' I I I ~ / O I . ~ -/-.(vl'rl 11 
Slnlc Pt.l:v. /I(/..73 \Vash.App. 112. 148. 593  I)&i 
1.375 ( 197C)). For this reason, some declaratory 
judgment cases discuss whether there is a judicially 
*I00 enforceable duty and may or may not use the 
term "private cause of action." See, e.g. I,l.il.\lr. F",(i'/r, 
73 W;ISII.I\L)P.at  138. 504 P.2d 1375 ("legal right 
capable of judicial protection"); C~IJ~.L:I:...!L.-.~Y~~~!!!/~: 
SL,/I.Uisr. ;\!o. / , 52 U'ash.App, 53 1 ,  536,-7(2-p,2d 
356 (19881 ("private cause of action"; "private r~ght 
of action"; "judicially enforceable duty"). 

. S c ~ ~ ~ ~ ~ . . j > ~ V ~ ~ ~ ~ 2 ~ ~j6J7J8J 19 In any event, this court has no862, 877, 101 P.3d 67 (2004). 
Specifically, RC~\\ '  7.23.020 reads, in part, as 
follows: 

A person ... whose rights, status or other legal 
relations are affected by a statute, municipal 
ordinance, contract or franchise, may have 
determined any question of construction or validity 
arising under the instrument, statute, ordinance, 
contract or franchise and obtain a declaration of 
rights, status or  other legal relations thereunder. 

The UDJA is to be liberally construed and is 
designed to clarify uncertainty with respect to rights, 
status, and other legal relations. DiNino v. Stntc., ]07 
LVash.2d ::27, .330. OX3 1'.2d I207 ( 1984). 

E5 7 16 Enforceable Riglzu'Private Cause of 
Action. One of the most contentious issues between 
the parties is whether Mr. Nelson is required to 
establish a private cause of action in order to obtain 
relief under the UDJA. This issue was raised at the 
summary judgment proceeding and the court 
concluded that Mr. Nelson need not show a private 
cause of action because he was not seeking tort 
damages. Appleway maintains the trial court erred 
because Mr. Nelson must establish an independent 
private cause of action in order to pursue this matter 
as a declaratory judgment. 

7 17 The confusion on this question is 
understandable because the term "private cause of 
action" is frequently used in the context of tort 
litigation. While most tort theories arise from the 
common law, the legislature also has the power to 
define and change tort law. (h?.schivintl v. Flcz~~npc~il, 
I2 I L\!nsJi.2d8.3.7. 831, S54 P.2d 10(11 (1993). As a 
result, a duty may be imposed based on a statute or 
common law principles of negligence. Hei.~jlc?t/l I ,.I .  

i t I ! n 97 I  d  929. 932. (IS-? PP2d 
.280- 11982). 

jurisdiction under the UDJA unless Mr. Nelson can 
show that he is asserting a statutory legal right 
capable of judicial protection. /,l,'ilslr. f- i)c/ 'r i .  23 
Wasli.Ap~.ar 148. 503 P.23 1375. A cause o f  action 
will be implied if: (1) the plaintiff is in the class for 
whose benefit the statute was enacted; (2) the 
legislative intent expressly or implicitly supports 
creating or denying a remedy; and (3) implying a 
remedy is consistent with the purpose of the 
legislation. ;LlcC'trnlili.sIi f<lr?c,. /tic. I;. Ivill C 'nri.cri.. 
I'b., 107 Wash.App. 85 .  96-97, 25 P.3d 1057 ('001). 
Where a statute provides a new right, but no remedy, 
a remedy will be provided. lo'. at 97, 25 1'.3d 1057. 

7 20 RC:U7 82.04.5CJO states that the B & 0 tax was 
created to tax businesses, not purchasers or 
customers--but that businesses may include this tax in 
their business overhead. The UDJA is available to 
resolve the tension inherent in RCW 52.04.500. 
Consequently, purchasers or customers, like Mr. 
Nelson, may proceed under the UDJA to determine 
whether Appleway's method of itemizing and 
collecting the B & 0 tax was unlawful under 
52.03.500. 

1 37 21 Rely~ng on Biutkhitsln- Irtc It  h~ti . ,XI0 
So7d  43 (Ala.2001), Appleway contends that 
customers have no judicially enforceable r ~ g h t  under 
RC'LZ' 82.04.500. 

7 22 In 13lockhu.ct~?r,a customer sought damages 
based on allegations that the video store fraudulently 
passed on a rental tax to customers. Id. at 34. The 
language of the statute provided that the rental tax 
would be imposed on each person engaging in the 
business of leasing or renting tangible personal 
property. Significantly, the provision did not 
contain language similar to that found in 
82.01.500 stating that the tax was not intended as a 
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tax on customers The c o u ~ t  concluded that the 
customer had n o  prlvate cause of action under the 
appl~cable statute. !lloc Xhl/\/~/8 I0 S o  7 ~ 1at 44 

7 23 Appleway cites several Washington cases to 
support its position that an action under the UDJA 
requires an independent, private cause of action. But 
these cases are also distinguishable. In I + ' ( I . s ~ I ~ I I , ~ / o I ~  
f_'c~t/c~i.ri/ioi~ court concluded that a plaintiffthe 
seeking relief under the UDJA must assert "a legal 
rlght capable o f  judicial protection which exists in a 
statute, constitution or common law." !T<~sb:.-E~:dd!~ 
-.2-? l~.fi.s!~ljpp-~l__!%Y..~')'l_~._lci137:. AS a result, the 

court refused to allow review of a nonjudicial 

administrative decision under the UDJA because the 

agency was not engaging in statutory interpretation 

when making the decision. I(/.at 146-48. 593 P.2d 

1;75. In C ' r r r ) r ~ . l ;  the court noted that declaratory 

relief was available to parties requesting construction 

of a statute, but the court concluded that the 

underlying administrative decisions did not involve 

the interpretation of a statute. Ci/itrc2i.. 32 M'asll.Am. 

a t  5-37. 762 P.2tl 356. 


24 Appleway also contends that this court has no 

jurisdiction because remedies are available under 

other statutes. Along similar lines, Appleway 

maintains that there is no need to imply a private 

cause of action under RC'W YZ.04.500 because the 

legislature made the decision to provide other 

statutory remedies for customers. 


7 25 Applewayl~ underlying assertion is true. 
Courts are unwilling to find an implied private cause 
of action where the legislature has established a 
specific administrative or judicial appellate 
procedure. See. e.g. Ij'i//iclm.s v: II!NI'ISL,/I.0 /  Ht,lllrI~ 
Tt.c.11.. / I L L , . .  830 F.Supv. 273, 281 (E.D.Pa.19931, 
a f d ,  37 F.3tI 1491 (3rd C'ir. 1994). This restriction 
prevents the UDJA 1FT\;4] from circumventing 
legislatively created enforcement provisions. 

The federal statute concerning 
declaratory judgments is found at 3 
(:.S.C.A. $ 2201 and, with exceptions in 
some subject areas, allow the federal courts 
to "declare the rights and other legal 
relations of any interested party seeking 
such declaration, whether or not further 
relief is or could be sought." 

*lo1 7 26 But the Washington statutes Appleway 
suggests here are not helpful, or even applicable, 
remedies for Mr. Nelson. For example, Appleway 
contends that Washington customers have remedies 
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for unfair and deceptive conduct under the CPA, 
K('W 19.8(1.090. Appleway also contends there is an 
extensive statutory scheme relating to tax 
administration and recovery granting taxpayers 
private remedies against the Department of Revenue 
relating to claims of overpaid taxes. But the CPA 
provides relief for certain types of unfair trade 
practices. Likewise, the tax provisions cited by 
Appleway, Ti('\V 1;2.72.0(50, ,150, ,160, and ,170, are 
available to taxpayers, not customers and purchasers. 
such as Mr. Nelson. 

7 27 I n  summary. a person whose rights, status, or 
other legal relations are affected by a statute may 
have a question of construction determined by the 
court. Brt~~r.r.otl,152 \'r,'as11.2d at 877, ,LO1 P.3d 07: 
Here, Mr. Nelson has demonstrated a judicially 
enforceable right under IZCW 82.04.500 sufficient to 
establish jurisdiction under the UDJA. 

1011 101 1 28 J~lsticiability and Standing. To 
proceed under the UDJA, a person must present a 
justiciable controversy and establish standing. A 
justiciable controversy is: 

(1) ... an actual, present and existing dispute, or the 
mature seeds of one, as distinguished from a 
possible, dormant, hypothetical, speculative, or 
moot disagreement, 
(2) between parties having genuine and opposing 
interests, 
(3) which involves interests that must be direct and 
substantial, rather than potential, theoretical, 
abstract or  academic, and 
(4) a judicial determination of which will be final 
and conclusive. 

Divt~~:c.ifit,(/ltl(/tls, C i ~ l p .  52 W a s m  DLJI.. v. Rirdt~i~. 
311. 815. 514 P.2d 137 (1973). 

€ 1  11r121 fj 29 The traditional doctrine of standing 
limits the justiciability determination and prohibits a 
litigant from raising another person's legal right. 
Grurz~C ' O U I ~ ~ L ,Fire J>r,ol. Dist. ~ V V .5 I). C1t1, of';\f0,\~.5 
LC&, 150 Wash.2d 791, 802. 53 P.3d 410 (200.1) 
iC;i.nn! C ' O I I I I ~ V  A two-part test has been11). 
developed for determining if a party has standing to 
bring a n  action. When applying this test, the court 
first inquires whether the interest asserted is arguably 
within the zone of interests protected by the statute or 
constitutional right at issue. (quoting .5'(t\.r ,d 
I'nlzluhlc En\.'t v. C'ig: o f '  Both~ll .  89 Wash.2d 802. 
X66, 576 P.7d 401 (197s)). Second, the court asks 
whether the party seeking standing has suffered an 
injury in fact, economic or otherwise. kL 

&-1 (IT 30 Appleway contends Mr. Nelson lacks 
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standing to pursue a declaratory judgment action 
because the interest he asserts is beyond the scope of 
the statute. But  E('Ii' ,Y2.03.sO() states that the B & 
0 tax "shall be levied upon, and collectible from, the 
person engaging in the business activities" and that 
the B & 0 tax is not intended to be "constmed as 
taxes upon the purchasers or customers ." As a 
purchaser, Mr. Nelson is certainly within the zone of 
interest contemplated by the statute. 

g 3 1 Appleway also maintains that Mr. Nelson's 
interest must b e  beyond the scope of the statute 
because he cannot establish a private cause of action 
under RC:W S2.03.500. This argument repeats the 
assertions made in connection with the issue of 
jurisdiction. For  example, Appleway relies on & 
.!kt, 1'. ( ; ( IL ' I I I .  d4 C o n n . S ~ ~ p j .-- 460407. 690 A.2d 

1 ) ~ ( ~ b ) .In Crrn F;<,ii, the purchaser of petroleum 

products was not allowed to bring an action to 

challenge the assessment of a sales tax on the gross 

earnings of petroleum products because the purchaser 

did not qualify as a "taxpayer" authorized to appeal 

under the applicable statute. I t / .  a t  467. 


1 32 Appleway also relies on 11rccn.coi1regarding the 
issues of standing and justiciability. In P~w~~.c.on. 
declaratory relief was denied because Mr. Branson 
and the class he represented lacked standing and 
because they failed to show a controversy arising 
between parties having genuine and opposing 
interests on the issue. tcrrrri.\ot7, 152 CVils11.2~1 at 870- 
77. 101 P._3d07. 

7 33 Mr. Branson challenged the "reasonable and 

uniform" provision of KCW 14.08.120(0), which is 

part of the statutory scheme that allows a 

municipality to raise *lo2 money for its airports. 

The provision in question reads, in part, as follows: 


PROVIDED, That in all cases the public is not 

deprived of its rightful, equal, and unforrn use of 

the property. Charges shaN be reasonable and 

urz~forrn for the same class of service and 
established with due regard to the property and 
impro~~ementsused and the expense of operation to 

the municipality. 


RC'IV 13.C)X.120(6)(emphasis added). 


g 34 Mr. Branson rented cars from Sea Tac airport 
and, on each occasion, his bill included a separate 
line item to cover the concession fee the rental car 
companies paid to Sea Tac. These rental car 
companies paid a fixed rent for counter space, plus a 
concession fee of 10 percent of their gross income. 
BJ.LIILSOII. --- iit 867, 10 1 P.3d 67. Mr.152 Wi1~11.2d 
Branson claimed the airport concession fees charged 
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to rental car companies based on gross receipts 
denied the public uniform use of the property, were 
not uniform for the same class of people, and were 
not established with regard for the amount of 
property used and the expense of airport ope]-ation. 
i l l .  a1 806. 10 I P . 3 U  

7 35 The court determined that Mr. Branson lacked 
standing because he was not within the zone of 
interests intended to be protected by the "reasonable 
and uniform" provision. !11di!!..870~ TheI0 I..!J!~2:.~i.~~7.1! 
court acknowledged that the statute indicated that ~t 
was designed to protect the public by ensuring "equal 
and uniform public use," but determined that the 
"reasonable and uniform" provision pertaining 
specifically to charges indicated an intent to protect 
only those entities charged with fees by the Port. bL 
In other words, the protection offered by the language 
limiting charges did not extend to Mr. Branson 
because he was not charged the fee, but, instead, paid 
a recoupment fee to the rental car company. Irl_ 
Hence, the court determined that Mr. Branson did not 
fall within the zone of interests protected by the 
"reasonable and uniforn~" language. Lri, 

7 36 [li.rzn.so~i also examined the justiciability 
requirements of the UDJA. The court concluded that 
the controversy arising out of the challenged statutory 
language was not between parties having genuine and 
opposing interests on the issue. Because the fees 
were not charged directly by the Port to Mr. Branson, 
the two parties were not sufficiently opposed to 
satisfy the justiciability requirement of the UDJA. 
a1 878,  I01 P.3d 67. 

7 37 In short, while Appleway relies heavily on 
Brrlnrot7. this case is distinguishable as the language 
of the statute under consideration was vastly different 
than RC\V 82.03.500. 

11.11 7 38 Appleway next maintains Mr. Nelson 

cannot bring a claim under the UDJA because he 

cannot establish injury in fact. 


11.51 7 39 To establish harm under the UDJA, the 
claimant must demonstrate a justiciable controversy 
based on allegations of personal harm that are 
substantial rather than speculative or abstract. (;r7rnr 
County 11. 150 Liyash.2d at 802. X i  1'.3d 410. 
Appleway maintains that Mr. Nelson was not harmed 
because he would have had to pay the operating 
overhead charge even if it had not been disclosed. 
We disagree. Mr. Nelson meets this test because he 
purchased a vehicle from Appleway and was charged 
with a "Business & Occupation Tax Overhead" 
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charge after negotiating the purchase price. CP at 50. 
Also, ('I< 57 provides: "The existence of another 
adequate remedy does not preclude a judgment for 
declaratory relief in cases where it is appropriate." 
And, 12(7W 7.14.0SO allows further relief based on a 
declaratory judgment or decree whenever necessary 
or proper. 

fi 40 In short, we conclude Mr. Nelson could bring 
this clainl under the UDJA. 

j fi 4 1 KCII.' 82.0-C.500. The trial court 
concluded that Appleway's "itemizing and collecting 
B & 0 Tax and B & 0 Sales Tax from buyers 
violates the laws of the State of Washington," and 
enjoined Appleway from collecting, " 'passing 
through' " or " 'itemizing' " B & 0 tax and B & 0 
sales tax. CP a t  388. Appleway contends the court 
erred because I<C'\.l.' S2.04.500 expressly permits the 
pass-through o f  the B & 0 tax, and, in any event, 
does not prohibit the itemization of the tax pass-
through to customers. 

*I03 [I711 1 8 ~ 1 0 1 ~ 2 0 1  7 42 This court reviews 
questions of statutory construction de novo. Stilrc>v. 
./.:i,/.133 Cliash.2d 472, 380, 28 P.3d 720 (2001). 
When a statute is plain and unambiguous, its meaning 
must be derived from the wording of the statute itself. 
Stntr I:. h'c~llei*.133 Wash.1d 267. 270. 19 t1.3d 1030 
(2001 ). A statute is ambiguous if "susceptible to two 
or more reasonable interpretations," but "a statute is 
not ambiguous merely because different 
interpretations are conceivable." SI(ITCJ / / L d ~ ~ 7 ,\,. 83 
\Yash.,41p. 825. S3 1 923 P.2d 392 (1996). This 
court must discern and carry out the intent of the 
legislature, but must also avoid a literal interpretation 
leading to an absurd result. Stntc* v. l?'~rl.con. 136 
LYash.2d 937,955. 5 1  P.3d 66 (10021. 

1 43 Plain Langnage. RCM' 82.01.500 is 
unambiguous. First, RC'W S2.04.220 provides that 
the B & 0 tax 

shall be collected ... for the act or privilege of 
engaging in business activities. Such tax shall be 
measured by the application of rates against value 
of products, gross proceeds of sales, or gross 
income of the business, as the case may be. 

7 44 Second, KC\?: 82.04.501) specifically provides 
that the B & 0 tax is not to be "construed as taxes 
upon the purchasers or customers." Third, KC'\?\' 
Y2.03.500 also provides that the B & 0 tax "shall be 
levied upon, and collectible from, the person 
engaging in the business activities herein designated 
and that such taxes shall constitute a part of the 
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operating overhead of such persons." 

45 Appleway points out that the statute 
unambiguously provides that the B & 0 tax may be 
passed on to the customer as part of operating 
overhead. While this is true, we must also read the 
statute to give meaning to the language stating that 
the B & 0 tax should not be construed as a tax on 
purchasers and customers. 

1 46 i t : ' .. . . . .J 83 
\ I ' a ~ h . 2 d - 7 ( l ~ , ~ z ( l ~ ~ ~ 5 2 2P.2d 847 (1979,  Appleway 
reminds the court that "[tlhe legal incidence of  a tax 
does not always fall upon the same person or entity 
as the economic burden." Canteen Service, who sold 
cigarettes from vending machines, challenged that 
part of the sales tax and B & 0 tax assessed against 
the part of the sales price resulting from the cigarette 
stamp tax. kl. Unlike the provision we are 
considering, C'rrntc,~.ii considered a statute which 
defined the selling price for purposes of the retail 
sales tax to include taxes or other expenses. I r i , t  
762-03, 522 P.2d 847. 

147 In other words, the economic burden of a tax is 
usually passed on the customers, but that does not 
mean that legislatures cannot deslgn statutes to set 
forth the manner in whlch the pass-through must take 
place. Here, KC'LV 82.03.500 provides that the B & 
0 tax can be added to operating overhead but cannot 
be passed on to the customer as a tax. 

1 48 Underlying Clzaracter of tlze Tax. Appleway 
next argues that itemization of  the B & 0 tax is legal 
because the statute does not prohibit a seller from 
disc!osing the pass-through as a line item on the sales 
agreement. In Appleway's view, this court cannot 
construe the statute as prohibiting itemization when 
the statute is silent and takes no position as to this 
practice. However, while RCW 82.03.500 does not 
expressly address itemization, the statute does state 
that the tax cannot be passed on to the customer, and 
that the seller must consider the tax as an operating 
expense. 

7 49 Appleway cites several out-of-jurisdiction 
cases to support the position that the itemization of a 
tax does not change its underlying character. These 
cases are distinguishable. 

7 50 In '1r.x-tzto Kcfi~lr~re Ilnr.hcrrrm ( 'o~~rpan,  c% L 

Co~nr~rltrlonr~ HC\'CILLIC .TP?.VICC~S, 583of 202 Corm 
554-85. 522 A 2d 771 ( 1957), the court addressed the 
questlon as to whether the funds collected from 
customers for the Connect~cut gross earnings tax 
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were includable i n  the gross earnings derived from 
the sales of petroleum products and subject to a tax 
011 that amount. While the language in the statute 
was similar to the language in !<<-Mi X2,04..iOO, the 
Connecticut statute dealt with the sale of petroleum 
fuel products, which apparently also contained some 
mechanism for price control. &(l~,o Kcff: ,  202 ( 'orin. 
-at 595. 522 12.2d 771. Of greater importance, the 
issue raised in 7 i 3 s u t I , ~*I04 was not brought 
by customers, but by a seller of petroleum products 
who, by itemizing the B & 0 tax on petroleum 
products, was attempting to avoid the overall B & 0 
tax on gross earnings for the petroleum tax portion of 
his earnings. I</.211 585-86. 522 A.2d 771. IFYjJ 

-5 .. . The court gives this example: 
"Assume that the plaintiff sold petroleum 
products to a customer for a sales price of 
$1,000--and a 2 percent tax of $20. 
According to the plaintiff, its taxable gross 
earnings on this transaction are $1,000. 
According to the defendant, the plaintiffs 
taxable gross earnings are $1,020." 7L~.~rrco 
Kcf., 207 C:o~in. at 585 11. 6.522 A.2d 771. 

7 5 1 Likewise, in  t-'lir.cl Oil ( ' o n l r ~ n ~ ~ rS(nir'. 244I , .  

A h .  258, 701. 12 S0.2d 801 (10131, the court 
determined the definition of gross sales for purposes 
of a tax on fuel oils where Pure Oil sought deductions 
for other items of taxation levied against it. 
Similarly, in 1; t ~ z t c ~ d  Co~:poi-~~rio~!-RPl,c~~uc,!VLK./CYII- 1'. 


L)il,i.siotl,98 N.h/l. 2?07 300: 618 I',2d 3.35 (1982)  the 

court determined that a selleritaxpayer could not 

deduct amounts it charged buyers for reimbursement 

of a severance tax where the applicable statute 

specifically provided it was "without deduction of 

any kind." 


7 52 In other words, the cases relied upon by 
Appleway involve situations where a seller is 
attempting to deduct amounts charged to a buyer 
from a tax liability. These cases concluded that a 
seller who itemizes an amount on an invoice to the 
buyer does not change the seller's underlying 
responsibility for the tax. These cases are not helpful 
here because the statutory language is different and 
the customer charged with the itemized tax is 
bringing the action. 

53 Appleway also contends that R~,lr/~.c.on 
demonstrates that a governmental fee imposed on a 
seller will not be transformed into a governmental 
charge levied on a customer even if the charge is 
passed through to the customer by itemization on an 
invoice. However, as pointed out earlier, Br(111~5on 

deternuned that the "reasonable and unrforni" 
provision did not apply to payments made by  the 
custonier H I ~ ~ I L ~ ~ I I  1_' 7tl157 \\ ash 2d at 870. 101 
(2 


7 54 Appleway also maintains that the provisions ot 
KCIW 82.04.500 were designed to protect the State's 
tax base, and do not limit the manner in which the 
seller discloses the B & 0 tax to customers. But this 
is another jurisdiction or standing argument in that 
Appleway is arguing, again, that Mr. Nelson has no 
enforceable rights under R C N  82.03.500. Mr. 
Nelson has an enforceable right because the plain 
language of the statute states that Appleway must 
treat the B & 0 tax as operating overhead and that the 
B & 0 tax cannot be treated as a tax on purchasers or 
customers. 

7 55 Disclosirre. Appleway argues that it would be 
unreasonable to construe IICM?Y2.03.500 to penalize 
disclosure of pricing information to customers. 
Moreover, Appleway points out that Mr. Nelson 
concedes that the B & 0 tax information could have 
been disclosed as part of the negotiation process. 

7 56 But a plain reading of the statute allows for 
both payment of the tax by the seller and disclosure. 
Quite simply, the seller can disclose the B & 0 
overhead charge to the purchaser, but it must be done 
while setting the final purchase price. The process 
here involved the negotiation of a price; hence, the 
information should have been disclosed as part of 
that process. 

7 57 Relying on Bloonr v. O'Brieil. 841 F . S L I P ~ .277 
. i i . 1 9 9 3  Appleway suggests that any 
prohibition on disclosure raises First Amendment 
issues. BIoo~ir considered a Minnesota statute 
imposing a gross revenue tax on health care providers 
and allowing health care providers to pass the tax on 
to customers. However, the statute also prohibited 
health care providers from itemizing the cost of the 
gross revenue tax on invoices. I(/ .  at 275. The court 
granted a preliminary injunction concluding that this 
restriction placed a chilling effect on the health care 
providers' free speech. /(/. at 287- 52. Unlike a 
82.04.500, the Minnesota statute had no language 
indicating that the tax could not be passed on to 
customers. 

&!lJ Appleway7 58 Deference to Special Notice. 
also maintains that the superior court erred by failing 
to defer to the Department of Revenue special notice. 
The superior court refbsed to defer to this 
publication, concluding that the special notice was 

0 2005 ThomsonIWest. No Claim to Orig. U.S. Govt. Works 



121 P.3d 95 

121 P.3d 95 

(Cite as: 121 P.3d 95) 


not a "105 legal opinion and did not directly rule that 
the itemization o f  the B & 0tax to the customer was 
legal. 

7 59 We agree with the court's decision to reject the 
special notice. Courts have the ultimate authority to 
interpret a statute and do not defer to an agency's rule 
where no ambiguity exists in the statute. Eclol)nru~I - .  

,Crrrre c > s .  I . ( ! / .  I'll/) I)i.tclosrrl.c~ C O I I I I ~ ~  152 Wahh.2ti '11. 

584, 590. 99 p.3d 380 (2004). 

7 60 C'K 23(h)(?/. A trial court's class certification 
decision is reviewed for an abuse of discretion. 
L(/r,t,~;Grr:sinp C ~ I . . ,  In(,, r.. Ll t~ /~ ' i  Rc.~,c'rrlrc',128O /. 
&'i1~11.2~1 338--1.1!.9>130. 47. 	!?J~2._9.2~1 (quoting &I& 

. S23 P.2tI 1207I > .. Dt~rrvc~~;-.I. 13. ~ ~ ' a ~ J 1 . 2 d.- --- 1 51. 466L_- 2 

L1.92). 


g 6 1 The trial court certified the following class: 
All individuals and entities from whom Defendants 
itemized and collected B & 0Tax on the sale of 
motor vehicles, parts, merchandise, or service in 
the state of Washington. Excluded from the Class 
are Defendants, any entity in which Defendants 
have a controlling interest, any entity which has a 
controlling interest in Defendants, and Defendants' 
legal representatives, assigns, and successors. Also 
excluded are the judge to whom this case is 
assigned and any member of the judge's immediate 
family. 

CP at 380-8 1 .  

7 62 Appleway apparently concedes that Mr. Nelson 
has satisfied the prerequisites for class certification 
set forth in [:K 23(i~1: numerosity, commonality, 
typicality, and adequacy. Appleway also appears to 
concede that Mr. Nelson has met the first requirement 
in CR 23(b)(7), requiring that the defendants have 
acted or refused to act on grounds generally 
applicable to the class. Instead, Appleway argues 
that the class certification was inappropriate because 
Mr. Nelson lack standing to represent the class and 
because Mr. Nelson's claim for monetary relief 
clearly predominates over his request for declaratory 
relief. 

g 63 Does Mr. Nelsort have standing to 
represent the class? The trial court concluded that 
Mr. Nelson's claims were "typical of those of the 
Class as a whole," and that Mr. Nelson would "fairly 
and adequately protect the interests of the class as a 
whole." CP at 377-78. 

7 64 Appleway contends that Mr. Nelson lacked 
standing to represent the class because he cannot 

state a c la~m agalnst Appleway on his own behalf 
To support thls c la~m Appleway relies on ('orrlgc11~1 
lotn/)k~n\(17 M'a<hApp 475, 836  1'.2ii 260 ( 10911, 
and I)o(, t Spohnrrc. cC lnlnnii E~rlprr c. Rlooti /Innit. 5 5  
Ll'a5h.,41117. 100, 780 I' 2d 853 ( 1980). 

7 65 In Coi.r,iynl~.the plaintiff failed to state a claim 
because he filed a suit against the commission for not 
following appeal procedures when he had an 
adequate remedy at law in the form of an appeal or 
petition for review. (k~~~gg~!,-(j?-\;cI~~s!i 4J7-.:-.App,:..! 

75, 836_PJd.Z. Here, Mr. Nelson properly sought 
a declaratory judgment to define and enforce a 
statutory right. 

66 In Q(athe named plaintiff admitted in 
depositions that he never had contact with the 
defendants and there was no evidence in the record 
supporting a basis for the plaintiff having named the 
defendants. Doc., 55 'Vash.App. at 108. 114, 780 
P.2d 853. Accordingly, the plaintiff in & was not 
allowed to litigate a claim against the defendants on 
behalf of a class when he had no claim against the 
defendants himself. 11i. at 115. 780 P.2d 85.:. Here, 
Mr. Nelson has a claim for the purchase of his 
vehicle from Appleway Volkswagen. 

7 67 Does the claim for monetary relief 
predominate? C'K 23(b)(2) authorizes class 
certification where, among other things, the primary 
claim is for injunctive or declaratory relief and the 
request for monetary damages is merely incidental. 

7 68 Appleway maintains that Mr. Nelson and the 
members of the class would not benefit from any 
declaratory or injunctive relief because each class 
member has already allegedly paid the B & 0 tax 
overhead. Moreover, Mr. Nelson seeks a substantial 
amount that was allegedly collected from thousands 
of class members. In view of these allegations, 
Appleway asserts that the claim for monetary relief 
clearly predominates. 

*I06 7 69 Appleway relies on Fr)'1'. Hui:1. Hcr1.i & 
Lcrticiuu, 108 F.R.D. 461 iE.D.Pa.2000) to support 
this assertion. But is not helpful. Mr. Fry filed 
action against a law firm seeking damages stemming 
from a collection letter sent out by the firm that Mr. 
Fry alleged violated various state and federal statutes. 
The parties reached a settlement agreement and 
sought conditional class certification. The court 
granted conditional certification under (:K 23(b)i3 
and, in a footnote, determined that certification under 
CR 23(b j(2j was inappropriate because the plaintiffs 
had not sought an injunction in their original 
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complaint and were seek~ng a substantial monetary 

amount of $453,500. /:l~..j.l~l:.K.J). at 400 11. 3. 


7 70 Relying on RoI)ir~.\o!!-j~7i:r(i.\ .4~lto11rohi& 

[)O(L/<>/.,\ !'..?d ('11:.?()()4).
f f . 5  ~ O ( ~ l ' ~ ~ ~ f ~ ~ ~ t 1 ,410 ( j l h  


Appleway next contends that individual trials would 

be necessary to determ~ne the amount owed to each 

customer. 


7 7 1 customers filed an action against In I \ 'ohi~~.vo/i .  
automobile dealers and their association alleging that 

the practice of charging the vehicle inventory tax as a 

separate item resulted in horizontal price-fixing and a 

conspiracy to create a horizontal price-fixing regime. 

./--.- I .-. -. 0 .- - The court reversed class certification 

because the court would have to determine whether a 

purchaser negotiated a top-line or a bottom-line 

strategy; hence, the court would have to hear 

evidence regarding the transaction of each class 

member. / , I ,  at 313-24. 


7 72 1?o/)111sotlis distinguishable on several grounds. 

First, the court in Hobi17,,orl reviewed a CR 23(b)(3) 

certification, not a CR 23(b)(2) certification. Second, 

the issue in Rohiri$ollwas whether the facts necessary 

to establish a horizontal price-fixing action 

predominated the proposed class. Id. at 422. 

Predominance is an issue in C!? 2-3{h)(-3) 

certification, not ('It 7 3 ( b ) ( 1 )certification. As a 

result, the manner in which the class members 

negotiated the purchase price of their vehicle was 

crucial to the plaintiffs' ability to establish that they 

purchased the vehicle at a higher rate than the 

competitive rate. I(/. at  d21-24. 


7 73 In contrast, here the issue is whether 
Appleway's itemization and collection of the B & 0 
tax was unlawful. Presumably, damages can be 
obtained with reference to the individual sales 
agreements. There need not be any inquiry into 
Appleway's negotiations with each individual 
member of the class. The court did not abuse its 
discretion in certifying the class under C'R Z ( a )  and 
C'R 23(b)i2). 

7 74 We affirm the judgment of the trial court. 

WE CONCUR KA 1 0 ,  C.J,  and S('HII1 I I-lf.iS, J 

END OF DOCUMENT 
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