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I .  IDENTITY OF PETITIONER 

Petitioner is David D. Cullen, counsel for the McCullougl~ I . : I I I I I ~ \  

Partnership, David E. McCullough and Chong R. McCullough, EcIu , ~ r t lI 

McCullough, and the McCullough Group (collectively "the 

McCulloughs"), Defendants in the Superior Court proceedings belon 

While not a party to those proceedings, Mr. Cullen is an "aggrievctl pi~rl!" 

under RAP 3.1 and thus may seek review by this Court, as his pecu~iii~r J, 

interests have been affected by the Court of Appeals' decision requiri~lp 

him to restore funds disbursed to his trust account pursuant to ail ordc~0 1  

the Superior Court. See State v. Taylor, 150 Wn.2d 599, 603, 80 P.3~1004, 

(2003) ("aggrieved party" under RAP 3.1 is "one whose personal righr O I  

pecuniary interests have been affected"); accord Breda v. B.P.0 .  E1X.s 

Luke City 1800 SO-620, 120 Wn. App. 351, 353,90 P.3d 1079 (2004) ("$1 

lawyer who is sanctioned by a court becomes a party to an action and t I ~ u \  

may appeal as an aggrieved party"). 

11. CITATION TO COURT OF APPEALS DECISION 

Mr. Cullen seeks review of the decision in Ehsatzi v. McCUIIOII,~II 

Family P 'ship, Case No. 53645-1-1,2005 WL 3462780 (2005), an 

unpublished opinion filed December 19, 2005, by Division One of thc 

Court of Appeals ("the Decision"). A copy of the Decision is presentctl I I I  

the Appendix. 



111. ISSUE PRESENTED FOR REVIEW 

Whether an attorney should be compelled to restore funds paid to 

the attorney's clients in satisfaction of a judgment if that judgment is later 

reversed on appeal. 

IV. STATEMENT OF THE CASE 

This petition for review follows nearly a decade of litigation and 

two unpublished decisions by the Court of Appeals. The details of the 

underlying litigation between Plaintiff Sayed Zia Ehsani and Defendants, 

the McCulloughs, do not bear on the issue presented for review, which is 

limited to equitable principles of restitution after appeal.' On June 27, 

2000, the dispute culminated in a judgment in favor of the McCulloughs 

against Mr. Ehsani for $106,410.50. CP 339. A portion of this judgment, 

$97,459, represented the McCulloughs' attorney fees. CP 339. Mr. 

Cullen, however, was not the judgment creditor. CP 339. 

When the judgment was entered, a small portion of the sales 

proceeds from the property underlying Plaintiff Ehsani's foreclosure 

action were being held in an escrow account on Mr. Ehsani's behalf, the 

remainder having been paid directly to Mr. Ehsani and Ms. Zamani. CP 

342. The trial court directed that these proceeds, amounting to $77,900, 

should be issued to the McCulloughs by check made payable to their 

More details about the factual background of this litigation, including the lawsuit giving 
rise to the judgment at issue here, are set forth in Respondent's briefing in the Court of 
Appeals proceeding. See Brief of Respondent David Cullen at 2 - 5. 
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attorney's trust account. CP 342. Mr. Cullen was not bound by .111j 

escrow agreement, terms, conditions or restrictions imposed on 11111I 0 1  1 1  I (  

McCulloughs in co~ljunction with this disbursement to him. CP 3-12 l I I L  

trial court imposed no restrictions on the use of these funds except r l l , ~ t  

they were to be "applied in partial satisfaction of the judgments n \ \ ' ~ r t l ~ - c I  

to the McCulloughs." CP 342. 

Mr. Ehsani satisfied this partial judgment in two payments, l i ~  O I I\ r  

July 3, 2000, in the amount of $50,000, and the remaining $27,900 1>.11(1 or1 

October 10, 2000. CP 353 - 54. The funds were deposited directly 1 1 1  11I 

Cullen's client trust account. CP 274. 

As noted above, the trial court awarded a judgment in favor o l I I I ( .  

McCulloughs against Mr. Ehsani totaling $106,410.50, including a st1111 

for attorney fees. CP 339. The $77,900 deposited in Mr. Cullen's r l - t l \ r  

account only satisfied this judgment in part. CP 353 - 354. 

The trial court's order did not specify how the $77,900 partla1 

judgment was to be divided among the McCulloughs' creditors. CP 342 

Mr. Cullen did not have a contingent fee agreement with the 

McCulloughs, so there was no agreement as to Mr. Cullen's entitlernerlr IO 

a specific percentage of any funds the McCulloughs might be awarded 1 1 1  

the litigation. CP 270; 275. 

The McCulloughs subsequently authorized Mr. Cullen to mahc 

disbursements from the trust account to several creditors, including a Icg,ll 
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messenger service, the Court of Appeals, and the McCulloughs' 

accountant. CP 270; CP 274. The McCulloughs disbursed funds to David 

McCullough and to "David D. Cullen, Attorneys & Counselors," Mr. 

Cullen's legal practice. CP 274. 

On July 24, 2000, Plaintiff Ehsani filed a Notice of Appeal 

contesting the judgment entered by the Superior Court. Nothing in the 

record indicates that Mr. Ehsani made any effort to obtain or post a 

supersedeas bond under RAP 8.1 to stay enforcement of the trial court's 

money judgment. RAP 7.2 provides that "[alny person may take action 

premised on the validity of a trial court judgment or decision until 

enforcement of the judgment or decision is stayed" by either the 

supersedeas procedure or by other order of the appellate court. Thus, the 

McCulloughs appropriately disbursed the funds awarded to them. 

On September 23, 2002, in an unpublished per curiam decision, 

Division One of the Court of Appeals reversed the judgment of the trial 

court, including the award of attorney fees and costs to the McCulloughs. 

See Ehsani v. McCullough Family P 'ship, 1 13 Wn. App. 1046,2002 WL 

31 106405 at "3 (Wash. Ct. App. Sept. 23,2002). The case was remanded 

to the trial court. Ehsani, 2002 WL at *4. 

On remand, Mr. Ehsani moved the trial court for a restitution order 

pursuant to RAP 12.8, requesting that the court award restitution of the 

$77,900 Mr. Ehsani had paid the McCulloughs. CP 158 - 160. Mr. 



Ehsani characterized the $77,900 paid in partial satisfaction of thc 

Amended Judgment as being received by "Defendants' [the McC'ullol~gll\\ 

attorneys, Dalrid D. Cullen, Attorneys & Counselors." CP 159. 111 l C l cI ,  , I \  

noted above, the funds were deposited in Mr. Cullen's client trust , I C L X ) I I I I I .  

and no funds were disbursed to any party, including Mr. Cullen's la\\ 

practice, until the McCulloughs expressly authorized the disbursemc~lr 

And, Mr. Ehsani's motion for a restitution order did not include a 

proposed form of order, so it was unclear whether Ehsani sought 

restitution from the McCulloughs or from Mr. Cullen. CP 181. Indcctl, 

Mr. Ehsani was precluded from seeking restitution from David and ( ' I ~ O I I ! ~  

McCullough, as well as Edward McCullough, because they had filed 

petitions for Chapter 7 bankruptcy. CP 254-255. The automatic stay 111 

bankruptcy2 prevented Ehsani from pursuing a request for restitution 

against them, the judgment creditors in the judgment at issue.3 CP 254 

255. 

The trial court denied Mr. Ehsani's motion for restitution against 

Mr. Cullen as part of its Order on Remand from Appeal on Attorney I;CCS, 

and Apportionment of Holdback Funds ("Order on Remand"). CP 20 1 

' S e e  11 U.S.C. 362(a). 

'As the McCulloughs' counsel noted in briefing submitted to the trial court. the 
bankruptcies of the indiv~dual McCulloughs did not prevent Ehsani from seeklng 
restitution from The McCullough Group, Inc., but that entity "was administrativel~ 
dissolved several years ago and has no assets," thus rendering a request for restitutior~ 
from that entity futile. CP 256. 



293. Mr. Ehsani appealed the Order on Remand. CP 294 - 297. The 

Court of Appeals reversed the Order on Remand, including the order 

denying Mr. Ehsani's motion for restitution. and ordered Mr. Cullen to 

restore the $77,900 issued to the McCulloughs. Ehsani, 2005 WL 

3462780 at "2-3. 

Mr. Cullen only petitions this Court for review of one issue 

decided in the Order on Remand and subsequently reversed by the Court 

of Appeals: whether Mr. Cullen should be compelled to restore funds paid 

to the McCulloughs in satisfaction of the trial court's June 27, 2000, 

judgment because that judgment was later reversed on appeal. 

V. ARGUMENT 

A. Summary of Argument 

Monies deposited in an attorney's trust account are the property of 

the client. RPC 1.14 not only requires an attorney to keep a client's funds 

separate from the attorney's own funds, by depositing such funds in a trust 

account, but also imposes requirements governing attorneys' fiduciary 

responsibilities regarding client funds. See It1 ye McKean, 148 Wn.2d 849, 

863-64, 64 P.2d 1226 (2003). 

The Decision erases the boundary between attorney and client 

funds mandated by RPC 1.14. Requiring Mr. Cullen to restore funds paid 

to his clients in partial satisfaction of a judgment, when that judgment was 

later reversed on appeal, merely because the funds were first deposited 



in Mr. Cullen's client trust account by the judgment debtor, dilurcs r l ~ c  

unambiguous directive of RPC 1.14. Citing RPC 1.14(a)(2), the D c c i s ~ o ~ ~  

concludes that "Cullen had authority to control the funds in the trusr 

account," because the Rule requires funds "potentially" belonging to a11 

attorney to be deposited in a trust account and withdrawn when due u111~..;s 

the client disputes the attorney's right to receive such funds. Ehsrlrii. 2OOi 

WL 3462780 at "3. What the Court of Appeals ignored, however, is r l l : ~ r  

there was no agreement as to what percentage of the partial judgmc~lrh11 

Cullen should receive for his professional services. Lacking a contingc~~r 

fee agreement with the McCulloughs, there was no agreement as to 11;11 

funds, if any, in the trust account "potentially" belonged to Mr. Cullcll. 

Moreover, since Mr. Cullen was not a judgment creditor or obtaining ;I 

direct award of fees, he had no direct obligation as is imposed on thc 

McCulloughs. 

Furthennore, the Decision effectively imposes a new standard o I '  

practice for Washington attorneys. The Court of Appeals held Mr. 

Cullen's awareness, as an attorney, of the possibility of the judgment's 

reversal on appeal, meant that Mr. Cullen's disbursement of his clients' 

funds in accordance with his clients' authorization and instructions "u.as ; I I  

his peril." Ehsurzi, 2005 WL 3462780 at "3. The Decision's reasoning 

provides no guidance for attorneys who act in good faith to disburse thc 

funds of an unsuperseded judgment pursuant to their clients' authorizario~~ 



pending appeal, only a warning that attorneys who do so, act "at [their] 

peril." Ehsani, 2005 WL 3462780 at *3. 

The Decision conflicts with this Court's decision in State v. A.N.W 

Seed C o ~ p . ,  116 Wn.2d 39, 802 P.2d 1353 (1991). In A.N. W. Seed, the 

Court held that when a party seeks restitution under RAP 12.8, 

Washington courts should look to the common law of restitution, as 

reflected in the Restatement of Restitution. See A.N. W. Seed, 116 Wn.2d 

at 45. Decisions of this Court and the Court of Appeals post-A.N. W. Seed 

confirnl that restitution under RAP 12.8 is an equitable remedy. See SAC 

D o ~ j n t o ~ wLtd. P 'ship.v. Kahn, 123 Wn.2d 197, 205, 867 P.2d 605 

(1994); 117 r e  Mcrrringe of Stenz, 68 Wn. App. 922, 93 1, 846 P.2d 1397 

(1993). Here, however, the Court of Appeals concluded that Mr. Ehsani 

was entitled to restitution from Mr. Cullen as a matter of right, without 

considering whether the relevant equitable principles supported such a 

remedy. 

Moreover. the Decision's conclusion that Mr. Cullen's awareness 

of a pending appeal denies him the protections RAP 12.8 provides a 

"purchaser in good faith" is contrary to this Court's decisions and those of 

the Court of Appeals. RAP 7.2(c) unambiguously states that "[alny 

person may take action premised on the validity of a trial court judgment 

or decision until enforcement of the judgment or decision is stayed" 

pursuant to the supersedeas procedure or an order of the appellate court. 



This Court concluded in A.N. W. Seed that a notice of appeal is 1101 'I 

substitute for the supersedeas procedure. See A.N. W. Seed, 1 16 L I . ' I I . ~ I,I\ 

48. Previous Division One decisions followed this controlling pi ~ i c '1 )  I ( . .I 

holding that "knowledge of the pendency of an appeal" is not fatal to 

standing as a "purchaser in good faith" for purposes of RAP 12.8. S'(v, 

Spahi I?. Hughes-North~~)est,Inc., 107 Wn. App. 763, 772-73, 27 f ' . ? c I  

1233 (2001). 

Rather than applying the equitable principles interpreting K A  I '  

12.8 articulated by this Court in A.N. F'. Seed and SAC Downto~~ltl 1,trl 

P 'ship,which it had previously followed in Stern and Spuhi, the Caul-1 0 1  

Appeals here relied on a 1987 decision, It7 re Marriage of Mc~sotl,3S 

Wn. App. 688, 740 P.2d 356 (1987), that both predates those opinions ~111 t l  

is factually distinguishable. The Court of Appeals fundamentally 

misconstrued Mason's limited holding and mistakenly concluded it  M,;IS 0 1 1  

all fours with Mr. Cullen's case, even though Mr. Cullen was not a 

judgment creditor, as was the attorney in Mason. 

In sum, the Decision conflicts with controlling authority. Revic\z 

is warranted on those grounds alone under RAP 13.4(b)(l) and (2). Allcl. 

as noted above, the public policy implications of the Court of Appeals' 

decision are serious, not only for Mr. Cullen but for all attorneys 

practicing in Washington. For that reason, review is also warranted untlcl 



RAP 13.4(b)(4): this case "involves an issue of substantial public interest 

that should be determined by the Supreme Court." 

B. 	 This Court Should Accept Review to Confirm Restitution 

Under RAP 12.8 Is An Equitable Remedy and to Apply 

Relevant Principles of the Law of Restitution 


1.  	 This Court's prior decisions confirm restitution under RAP 
12.8 is an equitable remedy and 674 of the Restatement of 
Restitution is the applicable common law 

Restitution under RAP 12.8, the relief requested by Mr. Ehsani and 

properly denied by the Superior Court, is an equitable remedy. See SAC 

Downtown Ltd. P'Ship, 123 Wn.2d at 205 (affirming denial of restitution 

and noting "restitution is an equitable remedy"); Stern, 68 Wn. App. at 

932 (noting "the equitable nature of.. .RAP 12.8"). As an equitable 

remedy, restitution is not a matter of right but requires the trial court to 

assess the relative equities of the facts before it and consider the 

availability of legal remedies. See SAC Downtown Ltd. P 'Ship, 123 

Wn.2d at 205 (refusing to weigh equities when trial court had decided 

restitution would be inequitable); Stern, 68 Wn. App. at 932-33 (noting 

implicit limitation to equitable remedy under RAP 12.8 when legal 

remedy under RAP 8.1 is available). 

In A.N. W. Seed, this Court not only confinned that RAP 12.8 

"provides a form of restitution" but also held the Restatement of 

Restitution, specifically $74, expresses the "common law principle of 

restitution" necessary to determine whether restitution under RAP 12.8 is 

warranted. A.N. W Seed, 116 Wn.2d at 45. Indeed, as the leading treatise 



011 Washington law notes, RAP 12.8 was amended in 1994 in I-cspoli\c 1 0  

.,I.N. I+'. Seed to add the words "provide restitution." See 3 Karl B. 

Tegland, Washington Practice: Rules Practice, RAP 12.8 (6th ed. 3004) 

'I'his a~i~endnient I"was intended to alert the reader to the fact that tllc C O ~ I I  

looks to the general law of restitution to detennine the appropriate rcrl~c*tl\ 

under RAP 12.8." Id. 

As a prelude to a detailed discussion of the comments to $74oI'11it~ 

Restatement, the A.N. W. Seed court cautioned "generalized statemcnrs 

extracted from opinions do not reflect the particularized standard M ' I I I c ' ~ ~  

governs specific facts." A.N.W Seed, 116 Wn.2d at 46. The Court 

established the legal standard Washington courts should follow wlicrl 

determining whether restitution under RAP 12.8 is warranted: look tc: t l ~ c .  

Restatement of Restitution, 974, and the "1 5 comments with 32 

illustrations" that follow that section. A.N. W. Seed, 1 16 Wn.2d at 40 

Here, as detailed below, the Court of Appeals ignored that standard and 

this Court should grant review under RAP 13.4(b)(l) and (2). 

2. 	 The Court of Appeals ignored Restatement of Restitl~tiol~ 
$74, comment h, which is on all fours with this case 

Restatement of Restitution 974, entitled "Judgments Subsequc~lt I! 

Reversed," provides: 

A person who has conferred a benefit upon 
another in compliance with a judgment, or 
whose property has been taken thereunder, 
is entitled to restitution if the judgment is 
reversed or set aside, unless restitution 
would be inequitable or the parties contract 



that payment is to be final; if the judgment is 
modified, there is a right to restitution of the 
excess. 

Restatement of Restitution $74 (1937). While 974 articulates the general 

principles governing restitution in the context of a reversed judgment, 

comment h to $74 specifically addresses the circumstances here: whether a 

judgment creditor's attorney is liable to a judgment debtor when the 

judgment is reversed. Comment h provides in pertinent part: 

An attorney or other agent of the judgment 
creditor who receives payment from the 
judgment debtor or who receives the 
proceeds of sale of the debtor's things and 
who pays it to the judgment creditor before 
reversal is not liable if the judgment was 
valid before reversal and if he had no 
knowledge of any fraud used in securing it. 
Under the same conditions he is under no 
duty to repay money which he received on 
account of the jud,gnent creditor and which 
he retains as payment for services or for a 
debt owed by the judgment creditor to him 
(see Illustration 20) since he received the 
money as a bona fide purchaser. 

Restatement of Restitution $74, comment h (1937). The related 

illustration, Illustration No. 20, provides further guidance on this issue: 

A [the McCulloughs] obtains a valid 
judgment against B [Ehsani] for $3000. B 
[Ehsani] pays the amount of the judgment to 
C [Cullen], A's [the McCulloughs'] 
attorney. At A's [the McCulloughs' 
direction C [Cullen] expends $1000 to 
satisfy A's [the McCulloughs'] creditors and 
retains $2000 as compensation for his 
services in this suit and in previous ones. 
Upon reversal of the judgment, B 
[Ehsani] is not entitled to restitution from 
C [Cullen]. 



Restatement of Restitution $74, Illustration 20 (emphasis addcd). 

The Decision fails to consider $74 of the Restatement, dcspttc 

Court's directive in A.N.W. Seed that 974 should guide Washington C . O I I I [ \  

faced with a request for restitution under RAP 12.8. A.N. W. Sec.rl, I I o 

Wn.2d at 45; See also Sterr?,68 Wn. App. at 93 1 (applying 974 and 

comment to determine whether restitution warranted under RAP 1 2 . S ) ,  

Spahi, 107 Wn. App. at 771-73 (same). As with the Decision's disscg,lltl 

of restitution principles more generally, its failure to apply Restatc~l~cl ( ) 1t r  

Restitution 974 and the relevant comments and illustrations (here, 

comment 11 and lllustration No. 20) support this Court's granting rc\ ic\\ 

under RAP 13.4(b)(l) and (2) 

3. 	 The trial court did not abuse its discretion in denyin.2 
Ehsani's motion for restitution from Mr. Cullen undcr. 
Restatement of Restitution 674 and comment h 

The Decision fails to reference the appropriate standard of rcvicn 

Indeed, the Decision fails to mention any standard of review guiding its 

review of the trial court's order denying Mr. Ehsani's request for 

restitution from Mr. Cullen for the funds paid to the McCulloughs. 

To determine the proper standard of review of a trial court's ostlc-r 

on an equitable issue, Washington courts distinguish between whether ;I  

trial court may grant equitable relief (reviewed as a question of law) a ~ ~ t l  

the "fashioning" of an equitable remedy (reviewed for abuse of 

discretion). See Niemilntz v. Vaughu Ctnty. Church. 154 Wn.2d 365. 374. 



113 P.3d 463 (2005). Here, the issue before the Superior Court was not 

whether the court could grant equitable relief, as RAP 12.8 provides the 

court with that authority, but how an equitable remedy might be 

"fashioned," based on the equities of the case and guided by the principles 

of restitution discussed above. The Superior Court determined that an 

equitable remedy for Mr. Ehsani could not be fashioned by requiring Mr. 

Cullen, the McCulloughs' attorney, to restore funds to Mr. Ehsani. 

As the trial court properly concluded, it would be inequitable to 

require Mr. Cullen to restore the $77,900 to Mr. Ehsani on the 

McCulloughs' behalf. The key fact weighing against Mr. Ehsani's 

demand for restitution from Mr. Cullen was that the monies disbursed to 

Mr. Cullen's client trust account did not belong to Mr. Cullen. CP 301; 

CP 261. The trial court reviewed Mr. Cullen's accounting records, which 

showed that Mr. Cullen had not received the $77,900. CP 301; CP 261. 

The monies were paid into his trust account, thus rendering them the 

property of his clients. See W C  1.14; In re McKean, 148 Wn.2d at 863- 

64. And, as discussed above, the Decision's conclusion that Mr. Cullen 

had authority to control the funds in the trust account, because the funds 

"potentially" belonged to him, is incorrect. Prior to his clients' 

disbursement instructions, there was no agreement as to what amount of 

the partial judgment Mr. Cullen was entitled to, "potentially" or otherwise. 



That amount was in dispute until the McCulloughs provided MI-. ( ' ~ I I I L , I I  

with specific instri~ctions and authorized disbursement of the funds. 

Per the McCulloughs' authorization and instructions, the 1'1111tIh 

deposited in the trust account were tendered to several parties, incl~~cll~ill . I  

legal messenger service, the Court of Appeals, the McCulloughs' 


accountant, and the McCulloughs themselves. CP 261; CP 301. MI-. 


Cullen only retained a portion of the funds, as authorized by his clicllr~ 


CP 261. He was not bound by any conditions or restrictions in 


conjunction with the disbursement, nor were the McCulloughs. Witliot~i 


any such restrictions, Mr. Cullen had no duty to retain these funds pclit l~l~!~ 


appeal; indeed, his duty was to his clients, as the funds belonged to tl1c111 


as judgment creditors. CP 172. The trial court did not abuse its discrc.! 1 0 1 1  


when it determined that Mr. Ehsani would be unjustly enriched at Mr. 


Cullen's expense if Mr. Ehsani were allowed to recover the McCul lo~~pl~\ '  


award from Mr. Cullen, who was not the judgment creditor here. 


In addition, the record reveals that Mr. Ehsani took no steps to 

avail himself of the legal remedies available to protect his financial 

interests pending appeal. David McCullough told Mr. Ehsani several 

times - and even testified at trial - that he could not pay a substantial 

judgment and that he would be forced to declare bankruptcy if one was 

awarded. CP 266. Even with this knowledge, Mr. Ehsani failed to ti 

RAP 8.1's supersedeas procedure. Nor did he move the appellate court 1 0 1  



injunctive relief under RAP 8.3. Mr. McCullough filed a bankruptcy 

petition, but there is no evidence in the record that Mr. Ehsani filed a 

claim in the bankruptcy proceeding to recover the amount for which he 

claims restitution. Nor is there any evidence in the record that Mr. 

Ehsani's efforts to recover in bankruptcy would have been futile. The 

availability of legal remedies is one factor the trial court considers when 

fashioning an equitable remedy under RAP 12.8. See Stern, 68 Wn. App. 

at 932-33. Based on these facts, the trial court did not abuse its discretion 

when it determined that requiring Mr. Cullen to reimburse the funds paid 

to the McCulloughs would be an inequitable and unfair way to "fashion" a 

remedy for Mr. Ehsani. 

Failure to reference the applicable standard of review - here, abuse 

of discretion - and failure to demonstrate how that standard supports the 

Court of Appeals' reversal of the trial court is contrary to decisions of this 

Court and supports granting review under RAP 13.4(b)(l) and (2). 

C .  	 This Court Should Accept Review Because Knowledge of the 
Possibility of Reversal of a Judgment Does Not Require An 
Attorney to Restore the Funds Awarded to His Clients 

Relying on Mason, the Court of Appeals held that Mr. Cullen 

could not be a "purchaser in good faith" under RAP 12.8 and therefore 

could not claim the protection of that status because '"he would naturally 

be aware of the possibility of appeal and reversal."' Ehsani, 2005 WL 

3462780 at *2 (quoting Mason, 48 Wn. App. at 692). 



The Decision's reliance on Musot1 ignores this Court's corllrollr~~!l 

A.N. W. Seed decision, which rejects the Decision's reasoning that arr 

attorney may not rely upon a court judgment when there is any possrl)~ I l l \  

of a11 appeal. As this Court explained in A.N. W. Seed, a notice ol'al~l)c.;~l I , >  

not a substitute for RAP 8.1's supersedeas procedure. A.N. W. Sec)ti. 1 1 o 

Wn.2d at 48. Indeed, were the Decision a correct statement of 

Washington law, there would be no need for, or purpose to, RAP S .  I ; \ t i c 1  

- as A.X. W. Seed also emphasized -RAP 7.2(c), which provides tlic 

judgment creditor with authority to execute on a trial court judgment 

unless that judgment is stayed under RAP 8.1 or 8.3, would be "r~ni1~r.l I~.tl 

meaningless" were the Decision's legal conclusions correct. See A.K.II' 

Seed, 116 Wn.2d at 47-48. In Spahi, decided by Division One fourtcc~rl 

years after Mason, the court was even more explicit: "we hold that a 

purchaser of property is a "purchaser in good faith" for purposes of liAI'  

12.8notwithstanding knowledge of the pendency of appeal." Spahi, 1 0 7  

Wn. App. at 772-773. 

Rather than reference A.N. W. Seed or Spahi, the Decision c l a i~~ l s  

that Masori "required an attorney for an initially prevailing party to rcsrorc 

fees awarded during a dissolution proceeding when the award was 

reversed." Ehsatii, 2005 WL 3462780 at *2. The Decision also notes r l 1 ; 1 1  

Mason's conclusion that the attorney in that case "would naturally bc 

aware of the possibility of appeal and reversal," and for that reason, c o ~ ~ l d  



not be a "purchaser in good faith" under RAP 12.8, governs the resolution 

of this case. Ehsarli, 2005 WL 3462780 at *2. 

The issue presented in Mason, however, was narrow and confined 

to the facts of that case: "whether the superior court may properly order 

restitution of sums paid to an attorney under a judgment pursuant to 

RCW 26.09.140, when that judgment and the award of attorney's fees is 

subsequently reversed on appeal." Mason, 48 Wn. App. at 690 (emphasis 

added). The attorney in Mason was himself the judgment creditor, 

pursuant to a statute providing that attorney's fees in a dissolution 

proceeding may "be paid directly to the attorney who may enforce the 

order in his name." Mason, 48 Wn. App. at 690. The Mason court itself 

recognized the limitations of its holding when it cited, and distinguished, 

$74 of the Restatement of Restitution, and comment h and Illustration No. 

20: 
Neither comment h nor the cited cases are 
factually the same as this case. In each of 
those cases and in the illustration [No. 201 to 
comment h, the attorney receiving the fees 
retained a portion of the proceeds of a sale 
in compensation for his fees and passed the 
remaining proceeds on to his client. 

Mason, 48 Wn. App. at 692. Here, like the attorney in the Restatement 

Illustration (and unlike the attorney in Mason), Mr. Cullen was not paid 

directly. He was not the judgment creditor. He was a third party to the 

monies awarded to the McCulloughs. He had no discretion to direct 

payment of his clients' funds without their authorization. 



This Court should accept review to clarify the limited hol~1111g 0 1  

M~zsor~, 	 C Iand to affirm its previous decision in A.N.W. Seed: knowlcdgc 0 1 '  

pending appeal does not bar a non-judgment creditor like Mr. CLIIICI~ I ' I O I I I  

the protections afforded "purchasers in good faith" under RAP 12.8. I,OI 

this reason, review is warranted under RAP 13.4(b)(l) and (2). 

D. 	 This Court Should Accept Review Because the Decision I l i ~ s  

Significant Implications for All Attorneys Practicing in 

Washington 


This case presents issues that have significant implications lo r  ; i l l  

attorneys practicing in the State of Washington. First, the Decision 

renders RPC 1.14 meaningless. Attorneys have a mandatory duty untlc~ 

that Rule to keep their clients' funds separate from the attorneys' oivri 

funds. This duty is not to be taken lightly; the failure to observe RPC' I 1.1 

strictly warrants disciplinary action by the Washington State Bar 

Association. In re McKean, decided by this Court in 2003, is but one 

example of such cases. See McKean, 148 Wn.2d at 863-64. The Coul-r ol 

Appeals' determination that Mr. Cullen must restore funds paid to his 

clients in satisfaction of a judgment, simply because the funds were first 

disbursed to Mr. Cullen's client trust account, contradicts the principlcs 

underlying RPC 1.14. And, as discussed above, the Court of Appeals' 

conclusion that "[Mr.] Cullen had authority to control the funds in the t ru \ l  

account" is incorrect. Ehsarzi, 2005 WL 3462780 at "3. Without the 

McCulloughs' clear authorization, Mr. Cullen had no authority or propcrr! 



interest in the fi~nds in his client trust account. The Court should accept 

review to affimi the importance of RPC 1.14. 

The Decision also imposes a new requirement on attorneys: under 

its logic, attorneys are no longer entitled to disburse funds from client trust 

accounts while the possibility of appellate reversal exists. Under Ehsani, 

attorneys who do so, act at their own peril. There is no protection for 

attorneys who disburse funds of an unsuperseded judgment pursuant to 

their clients' instructions pending appeal. 

This Court's review is warranted when a case presents an issue of 

"substantial public interest." RAP 13.4(b)(4). It cannot be contested that 

the Court of Appeals' decision, with its far-reaching implications for all 

who practice law in Washington, satisfies this standard. 

VI. CONCLUSION 

For the reasons stated herein, this Court should accept review of 

the dec *ision in Ehsani McCullough Family P 'ship, Case 

RESPE.CTFUL Y SUBMITTED this (&vH_ 
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Seattle, Washington 98 101 -1332 
(206) 682-5600 
Attorneys for Petitioner 
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Court of  Appeals of B'ashington, 

Divis~on1 .  


Sayed Zia EHSANI, a single man, and Guitty 

Z a m a n ~ .a single u,onlan. Appellants, 


V. 

The McCULLOUGH FAMILY PARTNERSHIP, a 

Washington partnership: David E. 


h4cCullo~1ghand Chong R. McCullough, husband 

and wife, and the marital community 


comprised thereof: Edward F. McCullough: and the 

McCullough Group, Inc., a 


Washington corporation, Respondents. 

NO. 53645-1-1, 


Appeal from Superior Court of King County; Hon. 

James A. Doerty, J. 


Sayed Zia Ehsa111 (Appealing PIO Se), Seattle, WA, 
Hzlni~itKatl, Attorney at Lau . Woodin\ ille, WA. for 
Appellants 

Cjlg>roplli.r- Ian 13raii1. Allyson Janay Ferguson. 
Tousley Braln 82 Stephens PLLC, Coreen Rebecca 
Ferencz, Attorney at Law. Seattle, WA. for 
Respondents 

H 4 K t  li ,(;ROSSf and ~ ( I I I ) .JJ 

PER CURIAIM. 

*1 We again reverse the trial court in this matter. 
The court improperly declined to follow this court's 
insti-uctions concerning how to disburse funds from 
an escrow holdback fund. The court also erred by 
denying the appellants' KAP 12.F motion for a refund 
of fees paid pursuant to an earlier erroneous award. 

In the previous appeal, we reversed the trial court's 
use of a novel theory of equlty to deny Sayed Zia 

1 )  

E1isan1's suit for judic~al t i ) ~ ~ * i . l o \ l l l ~ .0 1  . I  11111c ,  , 1 1 1 ~ 1  


deed of tl-ust for the salc 0 1  .I 1 l 1 1 r t . I  ; l ', 1 i \ \ ' r  

accordingly reversed the a\{,altl 1 1 1  ' , 1 ' 1 ( )  00 111 


attorney fees and $8.951.50 111 c.\l~c.rr . I (  i I I I I I I I . I I I I  II..I.,.~ 

to be by to tllc hl(.(  I I I I I ~ I I ~ ~ I I ~ 
paid Ehsani \ \ I I o  
defaulted on the note. W c  aljo I ( . \  I . I , ~ I . I I  1 1 1 ~ .  1 1  1 ' 1 1  

court's denial of a request by 1 I I ~ . I I I I ' .  1 0 1  11h.1\ \  I I L , .  
Guitty Zamani, for r e ~ n ~ b u ~ - s e n ~ c l ~ ~  1 ~ 1 1 1 11 1 1  
 1.\111.11.,1.,. 

while managing the hotel. 1 1 1 . 1 1 
( ~ I I C ~ . I I I I ~ ~  / . I I I I . I I I I  
should recelve $32,377.20 fro111 ,I I 1 1 1 l t l I l . 1 i  b 1 1 1 1 1 1 1  ,11111  

the remainder of the fund to bc t l l \ ~ t l ~ . ~ I  O I I ~ I I I ! ~. I $  i 1 0  


Ehsani and Zamani's percentage I I I I I . . I~ . \ I  I I I I IL .. I I I  1 1 1 t .  

i/S..l.! The i~nderlying C I I  t ,  1%1 . 1 1  1 1 1  I \ \  1 1  1 1 1  


the parties and the trial i.11111 , 1 1 1 ~ 1  I I ~ . ~ . ~ ~ 
I 1 1 0 1  


be repeated here. Sec, ~ . / ~ ~ , I I I I  , , . ) I I , : ~ I ! 1
, I ) : , !  

.1 --. ' l / l l o l l l / l  I 1 I ' l l t i l i . , l  


d t  1 I ?  ~ 0 ~ 0 ~ ( ? 0 1 1 
Lvn,.Ap~~. ' I  

No party petitioned for revieu. ( ) I I  I I . I I I . I I I I ~  1 1 1 ~ . . 1 1 1 1  


filed a motion In the trial c o u r ~  1 1 1 1 c l c . 1  I i  \ I 8  I ' - 1 1 1 1  


restitution of $77.900.00 p a ~ d  fio111 1 1 1 1 .  1 . 
1 1 0 1 ~ 1 1 ~ , 1 ~  I I I I I , ~  


into the trust fund of David Culle~i. 1111. \ I $  ( I I I I O I I I ~ I I ' \  

attorney. Zamani. for her part, a l . g~ i~ .~ l  0 1 1 1 1 
111 i .  1 1 1 . 1 1  

should not follow this court's O ~ I I I I O I I1 . 1 1 . 1 1  1 1 1 ~ .I 1 1 1 1 1 ! ,  


reimbursement, asking the coul I 1 0  1 1 1 ~ 
1 1 i t .  

holdback fund by the percentage s11a1 c , \  1 1 1  ,>I . I I I L ~I ~ I ( . I I  


reimburse her from Ehsani's shar c l 111. I I 1 . 1 1  , 1 1 1 1  I 


denied Ehsani's R I P  12.S motlor1 , 1 1 1 ~ l  I , I . I ~ I I ~ . , ~  


Zamani's request regarding IICI 1 1 ~ 1 1 1 1 1 1 1 1 1  . 1 . 1 1 1 1 . 1 1 1  


Ehsani again appeals and Zani;lllr . I r f . r r r l  I I  v , .  


appeals. IF331 


FV2.. The McCullougll's , I I I ~ I I I I L . \ .  I ) , I < ,  1 ~ 1 

Cullen. has filed brieli I I I  I ~ ~ I ~ ~ I ~ , . I I I I I I I 
I L I  

Ehsani and Zamani. The hlc( I I I I O I I I , ~ I  . \ \  1 1 1 1  


have filed for bankrul~ti\ I \ 
 1 1 ~ 1 1  

participated in this appeal 1 1 1  [III.III ~ \ \ I I  I I ' I I I  

Ehsani again represents himsc.ll' a ~ i t l  , 1 i P . 1  I 1 1  I . I  I ., ,. 


numerous claims; most are argumc,lll\ \ \ I .  I ~ ~ I \  I
l 1 1 i . \  I


rejected that we need not discuss a!Ttllli 1 1 1  . . I I I I  I 


however, entitled to relief regal-r1111y I I I ~ . I ~ I ~  ) I 
1111. i l  1 

reimbursement to Zamani. Cnder t l~c 1 . 1 \ \  !I 1 1 1 ,  . I 
I 


doctrine. a mandated appellate ~ C C I \ I I I I I' ' " ,  I \  , I 1 1  I I I 

subsequent proceedings in the actroll 1 1 1  . I I I , ,  , 1 1 1  I
t 

An appellate court's directl\v 1 1 1 . 1 1  1 , , . 1 \ ~  I I W  


discretion to the superior caul-I I I I I I \ I  . I  I I 1 , . 
1 1 , .  I 


complied with. IF341 Our o p i n l o ~ ~  I I I ~ ,  1 1 1 ,  . I 
I C Y O I \  I 1 1  


appeal unambiguously directed 111c I r  1 . 1 1  , I 1 1 1 1  I I ,  


disburse to Zamani "$32,377.20 0 1 1  1111.1 0 1 1  ( 1 1  1 1 1 ,  


O 2006 Thomson/West. KO Claim to Orjg. U.S. Govt. Works. 



-- 

\o [  l iepo~ted In P i d  

201 Repo~ted In P 3d, 2005 \?'I> 2462780 (Lilash 4pp Dl\ 

( (  ~ t eas: 2005 U L  3462780 (Wash.App. Div. I ) )  


5700.000 holdback before cii\,iding the remainder" 

[ I ,  \ 51 pursuant to Ehsani's and Zamani's percentage 

~ ~ ~ t e r e s t s . 
\lie accordingly reverse, and enipliasize that 
Zamani's reinlbursenlent of $32.377.20 must come 
f'roni the !$200,000 holdback hc.fot-c~the remainder of 
rhc fund is divided pursuant to the appropriate 
I r~-centages ._J iJ~(~  therefore restoreZaniani shall 
\\.hat was PI-eviously distributed to her from the 
Iloldback to the fund so that final distribution will be 
lllade i i ~stl-ict compliance wit11 our pl.101- opin~on. 
1.1 y-I 

I-V-.Ehsc~iii,slip. op. at 9. 

Zanlani's counsel's brief, referenced by 
the trial court as the basis of its decision. 
argued our opinion was "erroneous", that it 
resulted in an unfair "windfall" to Ehsani. 
and should be "corrected." Zamaiii did not 
claim our opinion was anibiguous, and in 
any event. did not petition for review. It is a 
classic application of the law of the case 
doctrine that the trial court cannot simply 
choose to reject an appellate court's final 
decision. ! ! ~ Z I ; ~ I ,SO LV11.2da t  -368. 

1 \7 K \P  17 Y We reject Zamani's request 
that we order funds directly disbursed to her 
from Ehsanl's share of the restored holdback 
fund, which IS s~mply  a transparent attempt 
to clrcunx ent our ruling in the first appeal 

The only other issue requiring discussion is Ehsani 
and Zamani's request that Cullen restore the 
577,900.00 disbursed froni the holdback pursuant to 
the trial court's erroneous award of Ehsani's share to 
the McCulloughs for fees. 

*2 RAP 12.S provides: 
If a party has voluntarily or involuntarily partially 
or wholly satisfied a trial court decision which is 
modified by the appellate court, the trial court shall 
enter orders and authorize the issuance of process 
appropriate to restore to the party any property 
taken from that party, the value of the property, or 
in appropriate circumstances, provide restitution. 
An interest in property acquired by a purchaser in 
good faith, under a decision subsequently reversed 
or modified, shall not be affected by the reversal or 

Page 2 
I ) 

mod~ticat~on []_l.lSj]of that d e c ~ s ~ o n  

Cullell contends he is not subject to W'-!-L,S 
because he was not a party. But under 1 2 3 ,  
"[tlhe only person required to be a party . . .  is the 
person in whose favor the restitution order is issued." 
D3111LIIJ of ,\1(1.\011, this COLII-t,1!~/17.i(1,y~~ 11,'S 
held that liAP 12.8 /[,'A I 1 1  requred an attorney for 
an initially prevailing party to restore fees awarded 
during a dissolution proceeding when the award \\.as 
reversed. Cullen mischaracterizes A4(r~oirto contend 
it applies only when an attorney is a judgment 
creditor under I<C.'LI- 26.09,!.l. But in Mnson, t h ~ s  
court, while discussing ~C_:i~:..__~~~O'),~LfLj as an 
alternative basis for its decision, expressly held that 
there was no requirement that the person required to 
restore property be a party, and concluded that 
"restitution of the attorney's fees ordered in this case 
is a matter of right under R.4P 12.8." 1 1 N  171 

I - \  1 1 Though Mas011 apphed an earher 
\ersioii of the rule, no party has argued the 
changed language is material. 

--1-\ 12 jhl\ort 48 \i71i Zpp 'it 693 Glven 
this holdlng, Cullen's contention that RAP 
"12 8 is an equitable iemedy, to which no 
party is entltled as a matter of light" IS 

untenable Though Cullen cites &1C 
~ O ~ I I ! O \ I  f ld  /"\/11[7 i i i ( i / l l l  (117 I 611 

Fo/tcio\llic~o f  Lrt17\i, 12; n 2d 19' k5' 
p 2d 605 ( 1994) and &I-I ir757t. of SIP?11 6S 
LYli Apll 022 Xlh P 2d l 'h- ( 199-3, nelther 
case supports h ~ s  clam1 and each is p~operly 
distlngu~shed In SAC Do~.ttztotvil the 
Supreme Court cons~dered whethe1 
purchasers at a tax sale were entitled to 
damages in add~tion to restolation of the 
property, thus addresslng the medsure of 
relief under K41'  I7 8 ,  not whether rellef 
was appropriate 5 1 1 122 
LL n 213 at 204 In Stet11 the Issue mas a 
requested refund of erroneously overpa~d 
ch~ ld  support Agree~ng with authority from 
other j u r ~ s d ~ c t ~ o n sthat "ch~ld suppolt 
judgments are inherently different froni 
ordinary judgments", the Stern court 

62 2006 Thomson!West. No Claim to Orig. U.S. Govt. Works. 



. YOI I(ispo~tctf 111 I'.?d 

I p r I c 0 ' I ( i . . I 1 ) 

( (  'ilc ;IS: 2005 \\'I,  3462780 (I\ ..4pp. I ) i \ . .  1))  

concluded the ( 1 1 ~ 1  c o u ~ t  h ~ d  discretion to 
decide whether to srant rel~el: (JS \V~~..i\pp, 
at  0.:7. Mlnol- cli~liire~l 11)s \vliom suppol-t has 
been paid are not colnparable to an attorney 
like Cullen \\llo d~rccted the coul.se of 
litigation. 

Cullen altenlatlvely c l a ~ m s  lie 1s a purchaser in good 

faith under &>I '  17 S and general principles of 

restitution. In ,44(ltr.\o/i. Ilo\\.e\,er. \vc rejected vil-tually 

the same argument: 


Schmitt as her trial attorney had notice of  the 
appeal. In add~tion.  as an attorney, he would 
naturally be aware of the possibility of appeal and 
reversal. One who has notlce and is not a stranger 
to a transaction cannot be a purchaser in good 
faith.[ /l.:\L:j] 

Cullen lgnoles Mr l~o~ l ' ,lesolutlo~i of  the questlon 

and Instead l e l ~ e s  on out o f  state authollt>. 

pa~tlculally the Massachusetts declslon of Col 1 


Cox 1 t \ I41  to contend he \$as a pu~chaser  In good 

faith because he was not employed on a contingent 

fee basls But Cullen fails to cons~der  that the Cox 

court d~stingulshedMcrso~l because Massachusetts 

had no court rule colrespond~ng to KAI' 12 Y 11 \ I 


I-\ I 5 L,_ ;YO_> I= 2-d '11-L)o1 ("We do not 

think Mr~son apposite. however, because 

there IS no such analog 111 oui lules ") 


Contrary to Cullen's content~on, following Mason 

does not result in Ehsani's unjust enrichment. Cullen 

acknowledges Ehsani's judgment against the 

McCulloughs will not be satisfied. ...rFTLfi] Even 

applying Ii.11' 12.1. Ehsani recovers only a portion of  

111s loss. Cullen's reliance on the trial court's finding 

that Ehsani had "unclean hands" in the original action 

fails because we reversed that holding. And Ehsani's 

failure to post a supersedeas bond does not preclude 

applying I<.:'11' 1 2.8:  while the measure of restltutio~i 

is affected by that consideratlon, [FN1 7I to agree 

with Cullen would be to rewrite "shall" in RAP 12.8 

as "may." 


Indeed, that all parties were aware the 
McCulloughs could not pay their obligations 
suggests Cullen was effectively in the same 
position as an attorney compensated with a 
contingent fee: able to recover his fee only if 
he prevailed. 

L1.E SLY, .$I, 1 I, 8 , ' , , 
 1 1 3  


\ a l l-- 0 I I I , ' , 1 


(measiu'e of' I C , \ I I I I I I I O I I  l i l 1  I I I I ~ ~ I I I 


property uncle1 I <  \ I ,  I ' : 1 1 1  I I I I ~ ~ I I I ! I 
1 1 1 , .  


property sold i o ~  .!I 1 1 1 ,  1 1 1 1  I 1 1 .  1 I I / I ~ . I 
I 


than market \ , ; I I I I L .  ) 

*3 Flnally. Cullen ass~.Il. 1 1 , .  , l l t I  I I , ' I  t l ~ l ~ ~ I I I { .l~ l 


funds because they \i.clc 1 ) . 1 1 ~ 1 1 1 1 1 ~1 ~ 1 I : !  I 8 ~ ~ ~
t l ~ 

and some were e\ .enr~l .~l l \  1 1  1 1 ' 1 1 1  ! 1 1 ,  1 1 1 , 
1 1 1  


accountant, t h ~ s  court. a r ~ t l  . I  1 1 1 ,  . . I I ,  ,
1 1 '  I ,  


/F;NJEl But Cullen rcccl \~. t l  1 1 1 1 .  1 1 ,  1 1 ,  ! ! I  I 
 1 1 1 1 1  1 . 1 1  


court's order for $97.450.00 1 1 1  I , . . I  . l ~ ~ . ~ . ~ ~ I , ~ I I I , , ,~ '
l l 

fees, greatly exceeding thi* 'i ' ' ' 1 1  11 1 I 1 1  1 1 1 1 1 1  , I I , 
, \ I  

Cullen's trust account. I111dc.r I '  l ' i  ; . I t  . ' 1 1 1 1 1 ,  


had authority to control the i 1 1 1 1 t 1 , .  1 1 1  I I ~ I I I .  ~ ~ ~
1 1 1 ~  1 ~ 1 

1Fh 101 Cullen's d i sbu~-scn ic~~l  1 1 1  I I I O  . ,  1 1 ~ 1 ~1 1 1 1 1 . 1  1 1 1 ~ '  

the appeal was at h ~ s  pel-11. 

I*'\ 10 Funds " p o t c ~ ~ t ~ . ~ l l \ '  , I , ,1 ,  I I I  


lawyer "may be \ \ I I I I ( I I , I \ \  1 1  I . , 1 1  1 1 1 1 1 , 
, 1 1 1 ,  

the right of the I ~ \ \ L . I  ( 1 1  I . I , \  1 1 1 1 1 1  1 , '  I I ! ,  


it is disputed by thc ~ . I I C . I I I  1 1 1  1 1 1  1 1  \ 1 ~ 1 


the disputed portlon \ 1 1 . 1 1 1  1 1 ~ 1 1  1 ' , I I ,
I ~ ~ I 

until the dlspute 1s l i~ l ,~ l l :  I L .  . ( , I  % I  I:I , (  


l . 1 ) 2  There I I . I I ~ , , , ~1 1 ~ ~ 1 1 1 1 1 ,  


McCulloughs d l s p ~ ~ t c d  I I I ~ .  . I I I I O I I I I I  
 1 1 l l 1 t . 1 1  

persuaded the trlal cot^^ I \ \ . I  , I !  . ,  8 ~ l . l l , ~ ,  

attorney fee. 

Cullen, as the attorney for the hlc ( I I ~ ~ O I I , , ~ I  1 . 1 1. I I  1 1  


and during the prior appeal. \ \ . I , .  . I \ \  . I I  c 1 1 1 ,  


possibility of  reversal, and shoul(1 I I , I \  I .  I l ~ . ~I I  . I , ,  . I I '  i 1 1  


R;\P 12 5 and ma so^^. We 1i111,1i\ 1 ,
-- , 1 1 1 ~ 1  

accordingly reverse. 

The trial court is reversed. C'ullc,~~ I I 1 ~ 1 . 1 1 1 , 
\ I I . I I  1


$77,900 that was disbursed fioln r l ~ c ,l ~ ~ l ~ i l l ~ 1 . 1 1  I ~
I ~ I I I ,  ~ 
his trust accoimt. Zamani shall I I ~ ~ , \ \ I , . I .I ,  
 . I ( ~ I ,  ' , ~ I . I I  

she received from the holdback I ~ t r l i l  . I I I ~ ~1 1 1 ,  1 1 1 1 1 ~ 1  

then shall be redistributed in st1 1 i . t  i , I I I I ~ I ~ I . I I I ~  ' 1 1 1 1  


this court's opinion in the pnor  a l ) l ) ~ . , ~ I\ \  I t  I . I  1 1 
t I 


requests for attorney fees. 

Reversed and remanded. with Inat1 L I (  I 1 1  1 1  I 


Not Reported in P.3d. 2005 I I ' I 


(Wash.App. Div. 1 )  
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