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A. IDENTITY OF MOVING PARTY 

Petitioner Darrell Everybodytalksabout, the appellant below, asks 

this Caul-t to review the decision of the Court of Appeals referred to in 

section B. 

B. COURT OF APPEALS DECISION 

Everybodytalksabout seeks review of the Court of Appeals 

published opinion in State v. Every-bodytalksabout, 13 1 Wn. App. 227, 

126 P.3d 87 (slip op. filed January 17, 2006). Everybodytalksabout's 

motion to reconsider was denied on February 27, 2006. Copies of the 

opinion and the order denying reconsideration are attached as Appendices 

A and B, respectively. 

C. ISSUES PRESENTED FOR REVIEW 

After Darrell Everybodytalksabout was convicted in 1997 as an 

accomplice to felony murder, a community corrections officer (CCO) 

conducting a presentence interview visited him in the King County Jail 

and, without advising him of his ~ i r a n d a '  rights or affording counsel an 

opportunity to be present, directly asked him to tell her his "version of the 

offense." Everybodytalksabout told her he was innocent of the murder but 

assisted in the robbery. This Court ultimately reversed 

1 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 
(1966) 



Everybodytalksabout's conviction on appeal and in the retrial, the State 

relied on the CCO's testinlony to obtain a second conviction. 

In State v. sargent,* this Court found a Miranda violation under 

virtually identical circumstances. A plurality of the Sargent Court also 

followed federal Sixth Amendment jurisprudence and held the 

introduction of the statement at the subsequent trial violated Sargent's 

right to counsel. In its published opinion. Division One refused to follow 

Sargent, found the CCO's contact was not interrogation because there was 

no "compulsion," and, despite conceding the presentence interview to be a 

"critical stage" of the proceedings, found the CCO did not "deliberately 

elicit" the statement in violation of the Sixth Amendment. 

The Court also found the trial court properly limited 

Everybodytalksabout's cross-examination of a prison informant and that 

Everybodytalksabout was not entitled to a mistrial despite a police 

detective's deliberate ~~iolat ion of an in lilnine order and efforts to 

manipulate the testimony of a key witness. 

1. Should this Court review Division One's published opinion 

which refuses to follow a controlling decision on the Fifth Amendment 

from this Court. conflicts u ith a decision of another division of the Court 

'state v. Sargent, 1 11 Wn.2d 65 1, 762 P.2d 1127 (1988) 



of Appeals, and presents an important question of law under the 

Constitution of the United States? RAP 13.4(b)(l). (2). (3). 

2. Federal cases hold the admission of a confession obtained 

during a preselltence interview at a retrial violates the Sixth Amendment. 

Where the sole opinion from this Court addressing the issue concurs with 

the analysis of the federal caul-ts but is a plurality opinion which Division 

One refused to follow, should this Court grant review of Division One's 

published opinion and clarify the pertinent standard? RAP 13.4(b)(l); 

RAP 13.4(b)(3); RAP 13.4(b)(4). 

3. The whitewashing of Fifth and Sixth Amendment rights 

acco~nplished by Division One's published opinion radically expands the 

license of government officials to solicit-and prosecutors to utilize- 

admissions from unsophisticated defendants made without the benefit of 

counsel, and ultimately disserves the interests of the community by 

detel-sing defendants from participating in presentence interviews. Does 

the opinion present issues of substantia1 public interest that should be 

reviewed by this Court? RAP 13.4(b)(4). 

4. An accused person has the constitutional rights to confront the 

witnesses against him and to present a defense. The trial court limited 

Everybodytalksabout's impeachment of a prosecution informant, even 

though the subject matter of the proposed cross-examination was relevant 



and necessary to inforin the jury of the value of the benefit conferred by 

the prosecution, to allow the jury to meaningfully assess the informant's 

credibility, and to permit Everybodytalksabout to present his theory that 

the informant was a "liar for hire." Should this Court grant review and 

hold the trial court unseasonably limited Everybodytalksabout's 

confrontation and defense by excluding the impeaclmlent e~~idence? RAP 

13.4(b)(3); (4). 

5. A mistrial is properly granted for egregious government 

misconduct, even absent a showing of prejudice. The lead detective on the 

case, who was also permitted to remain in the courtrooill as the State's 

-'managing witness," drove key witness Yolonda Lopez home after her 

first day of testimony and told her he was "displeased" with her testimony 

because it was inconsistent with her testimony in Everybodq.talksabout's 

previous trial. Following this discussion. Lopez was more coinpliant with 

the prosecution. Should this Court grant review and hold that the 

detective's conduct violated due process and a mistrial should have been 

oranted? RAP 13.4(b)(3); RAP 13.4(b)(4). 5 


D. 	STATEMENT OF THE CASE 

Pertinent facts are contained in the brief of appellant at 9-16. 



E. ARGUMENT 

1. 	THIS COURT SHOULD REVIEW DIVISION ONE'S 
OPINION THAT REFUSES TO FOLLOW 
CONTROLLING AUTHORITY FROM THIS COURT 
HOLDING A JAIL INMATE SUBJECTED TO A DOC 
PRESENTENCE INTERVIEW UNDERGOES 
CUSTODIAL INTERROGATION UNDER THE FIFTH 
AMENDMENT. 

The privilege against self-incrimination prohibits the admission of 

statements given by a suspect during "custodial interrogation" without a 

prior warning. U.S. Const. amend. 5; Miranda, 384 U.S. at 444; Edwards 

v. Arizona, 451 U.S. 477,484-85, 101 S.Ct. 1880,68 L.Ed.2d 378 (1981) 

(interpreting privilege after right to counsel has attached) Const. art. I, fj 

9; State v. Templeton, 148 Wn.2d 193,207-08, 59 P.3d 632 (2002) 

(Article I, 5 9 is equivalent to Fifth Amendment and should receive "the 

same definition and interpretation as that which has been given to" the 

Fifth Amendment by the Supreme Court) (internal citations omitted). 

Miranda is not just a propl~ylactic rule but rather a constitutionally-based 

rule of law. Dickerson v. United States, 530 U.S. 428,431, 120 S.Ct. 

2326,2329-30, 147 L.Ed.2d 405 (2000). 

In Sargent, a six-justice majority of this Court concluded a 

defendant who was incarcerated in the King County jail and interrogated 

by a probation officer conducting a presentence interview was in custody 

for purposes of Miranda, and that therefore his unwarned statement was 



inad~nissibleat the retrial after his conviction was reversed. This Court 

had occasion to revisit Saraent's holding twice, in State v. Post, 11 8 

Wn.2d 596, 826 P.2d 172 (1992), and in State v. Warner, 125 Wn.2d 876, 

889 P.2d 479 (1995).~ 

Although both the Postand the Warner opinions noted that 

"'custodial' means Inore than just the normal restrictions on freedom 

incident to incarceration,'' neither opinion questioned Sar~ent ' s  validity. 

Post. 118 Wn.2d at 607; Warner, 125 Wn.2d 885. In fact, in Warner, this 

Court noted Sargent, distinguished it, and expressly did not overrule it. 

Warner, 125 Wn.2d at 885 (contrasting Sargent, where "there was a 

custodial interrogation where the questioning by the probation officer took 

place in a booth in the King County Jail's visiting area and the defendant 

was locked in his side of the booth" with Post,where "psychological 

compulsion" did not establish a Fifth Amendment violation). In a 

footnote, Division One acknowledged that Warner did not overrule 

Sarnent's holding but nonetheless chose not to follow Sargent. Slip Op. at 

5 n. 18. 

3 In Post,this Court found that a defendant on work release was not in 
custody for Miranda purposes when he was interrogated by a psychologist to 
determine future dangerousness. in part because the record failed to disclose the 
location of the interview. 118 Wn.2d at 606-07. In Warner, this Court found a 
juvenile in a treatment setting at the Maple Lane school who was questioned by a 
treatment coordinator was not in custody under the Fifth Amendment. 125 
Wn.2d at 885. 



Under principles of stare decisis, established case doctrine is 

binding unless it is shown to be both incorrect and harmful. State v. 

Robbins, 138 Wn.2d 486. 494, 980 P.2d 725 (1999). Further, all 

Washington courts are bound by the precedent set by the Washington 

Supreme Court. State v Hairston, 133 Wn.2d 534, 946 P.2d 397 (1997); 

State v. Gore, 101 Wn.2d 481, 486-87, 681 P.2d 227 (1984). Applying 

principles of stare decisis, Division Three has followed Sargent and held a 

defendant who was locked in his jail cell during a police interview was 

bbunquestionably in custody." State v. Willis, 64 Wn. App. 634, 637 n. 2. 

825 P.2d 837 (1992). 

Division One chose to disregard this Court's controlling precedent 

even though this Coui-t has expressly distinguished and refused to overrule 

it and another Division of the Court of Appeals has followed it. Pursuant 

to RAP 13.4(b)(l), (2) and (3), this Court should grant review. 

This Court should also review the novel and incossect definition of 

the term, "interrogation" employed by Division One. See Slip Op. at 6-8 

(noting intei-sogation "involves some degree of compulsion," finding no 

Miranda violation in part because Navicky "did not attempt to coerce 

Everybodytalksabout,': and concluding "Navicky did not iilterrogate 

Everybodytalksabout in a manner requiring Miranda w-amings.") 

Intessogation is "any words or actions on the part of the police 



(other than those ilorn~ally attendant to arrest and custody) that the police 

should know are reasonably likely to elicit an incriminating response from 

the suspect." Rhode Island v. Innis, 446 U.S. 291, 301, 100 S.Ct. 1682, 64 

L.Ed.2d 297 (1 980); Sargent, 1 1 1 Wn.2d at 650. Under this objective 

standard, Navicky's questions about Everybodytalksabout's "version" of 

the offense constituted interrogation. Sargent, 111 Wn.2d at 65 1 (noting 

that standard is "what the officer knows or ozlght to h o w  will be the result 

of his words and acts.") (emphasis in original). The "compulsion" is that 

attendant to the custodial setting. Custody is established where there is a 

"foimal arrest or restraint on freedom of movement of the degree 

associated with a formal arrest" - i.e., as here, where a defendant is in the 

custody of the county jail. California v. Beheler, 466 U.S. 1 121, 1 125, 

103 S.Ct. 3517,77 L.Ed.2d 1275 (1983)). 

Division One's standard requires additional coercion from the 

government beyond that attendant to custody itself. This is an incoirect 

construction of a well-established constitutional rule, warranting review 

by this Court. 

2. DIVISION ONE'S OPINION FINDING NO SIXTH 
AMENDMENT VIOLATION DESPITE THE 
DELIBERATE QUESTIONING BY A 
GOVERNMENT AGENT IN THE ABSENCE OF 
COUNSEL DEVIATES FROM SETTLED FEDERAL 
LAW. CALLING FOR REVIEW BY THIS COURT. 



Even assuilling this Court does not find E~~erybodytalksabout's 

statement inadmissible under the Fifth Amendment, the statement should 

have been excluded under the Sixth Amendment. 

The Sixth Ainendlnent right to counsel attaches at or after the 

initiation of adversarial judicial proceedings and does not require a request 

by the accused. Brewer v. Williams, 430 U.S. 387, 401, 97 S.Ct. 1232, 51 

L.Ed.2d 424 (1977). The right is offense-specific and protects an accused 

throughout the duration of a criminal prosecution and follou7ing 

conviction. McNeil v. Wisconsin, 501 U.S. 171, 175, 11 1 S.Ct. 2204, 115 

L.Ed.2d 158 (1991). Thus, after the right to counsel has attached, the state 

may not use as evidence at trial statements deliberately elicited from the 

accused and without the presence or waiver of counsel. Brewer, 430 U.S. 

at 399. 

The "deliberately elicit" standard evolved to address the situation 

where a govei-nment informant or agent elicits information from a 

defendant under circumstances not amounting to formal police 

interrogation. Massiah v. United States. 377 U.S. 201, 206, 84 S.Ct. 1199, 

12 L.Ed.2d 246 (1 964) (holding a co-defendant cooperating with 

government officials deliberately elicited incriminating statements from 

the accused); see also, U.S. v. Henry, 447 U.S. 264,273, 100 S.Ct. 21 83, 

65 L.Ed.2d 2 15 (1 980) (where informant had "stimulated" conversations 



with defendant in order to "elicit" incriminating information, those facts 

amounted to "indirect and surreptitious interrogation" of defendant); 

Michigan v. Jackson, 475 U.S. 625,630-31, 106 S.Ct. 1404, 89 L.Ed.2d 

63 1 (1986) (following attachment of Sixth Amendment protections, 

"government efforts to elicit information from the accused, including 

interrogation, represent 'critical stages' at which the Sixth Amendment 

applies") (internal citations omitted); Maine v. Moulton, 474 U.S. 159, 

177, 106 S.Ct. 477, 88 L.Ed.2d 481 (1985) (informant's actions were "the 

functional equivalent'' of interrogation); In re Benn, 134 Wn.2d 868, 91 1, 

952 P.2d 1 16 (1998) ("Once a defendant's Sixth Amendment right attaches 

with the formal filing of charges, an uildisclosed government agent may 

not deliberately elicit incriminating statements from the defendant."). T11e 

Court has continued to strictly adhere to the Massiah standard. See United 

States v. Fellers, 540 U.S. 5 19, 525, 124 S.Ct. 1019, 157 L.Ed.2d 1016 

(2004) (holding the absence of formal "interrogation" is irrelevant to the 

Sixth Amendment analysis, and finding there was "no question'' that 

officers' "implicit questions" "deliberately elicited" information from the 

defendant). 

Applying these principles, in Sargent, a plurality of this Court 

found that the probation officer's contact with Sargent at the presentence 

interview and introduction of the statements obtained at Sargent's retrial 



violated Sargent-s right to counsel. 111 Wn.2d at 645-46.4 Division One 

noted Sargent but chose not to apply it. Slip Op. at 8-1 1. The court 

instead justified Nabicky's question as authorized by the "system by 

which a DOC official interviews a defendant for purposes of preparing a 

presentence report for the court." Id.at 10. Then, without citation to any 

authority. the court decided Navicky's subjective intent was a pertinent 

factor and determined she did not mean to violate Everybodytalksabout's 

right to counsel. Id.at 10- 1 1. 

a. The Questions About Even bodvtalksabout's "Version 

of the Offense" were not Authorized bv the 'System' by which DOC 

Conducts Presentence Interviews. Former RC W 9.94A. 1 10 provides for 

the preparation of presentence reports following felony convictions.' 

Former RCW 9.94A. 1 10, recodified as RCW 9.94A.500 by Laws 2001, 
-

4 Justices Dose, Utter and Dolliver found the statements were obtained in 
violation of Sargent's Sixth Amendment right to counsel. 11 1 Wn.2d at 641. 
Justices Andersen, Pearson and Brachtenbach, who signed onto the majority 
opinion finding Sargent's Fifth Amendment psi\ ilege had been kiolated, did not 
reach the Sixth Amendment issue. 11 1 Wn.2d at 657. 

5 The trial coul-t referenced RCW 9.95.200 as the pertinent statute. RCW 
9.95.200provides: 

The coul-t may, in its discretion, prior to the hearing on the granting of 
probation, refer the nlatter to the secreta1-y of coirections or such officers 
as the secretary ma) designate for investigation and report to the court at 
a specified time, upon the circumstances surrounding the crime and 
concerning the defendant, his prior record, and his family su~~oundings 
and environment. 

As RCW 9.95.200 pelfains specifically to probation, it is likely that it does not 
bear upon this Court's analysis of the constitutional question presented. Like 
former RCW 9.94A.110, however, the statute does not specify direct contact 
between the DOC presentence inte~viewer and the defendant. 



ch. 10, $ 6. Under the statute's tern~s, the trial court has discretion to 

order a presentence report, giving priority to felony sex offenders. Id. 

The statute does not specify the anticipated contents of the presentence 

report. This is supplied by court rule. 

CrR 7.1 (a) states, "At the time of, or within 3 days after, a plea, 

finding, or verdict of guilt of a felony, the court may order that a 

presentence investigation and report be prepared by the Department of 

Corrections." CrR 7.1 (a). CrR 7.1 (b) instructs: 

The report of the presentence investigation shall contain the 
defendant's criminal history, as defined by RCW 9.94A.030. such 
information about the defendant's characteristics, financial 
condition, and the circumstances affecting the defendant's 
behavior as may be relevant in imposing sentence or in 
correctional treatment of the defendant, information about the 
victim, and such other information as may be required by the court. 

CrR 7.1 (b). 

Neither the statute nor the court rule requires DOC to ever contact 

the defendant directly. Rather, consistent with the statute's plain 

language, all information can easily be obtained by resort to social and 

court files, police reports, and the like. This is consistent with settled rules 

of statutory construction, which presume the Legislature did not intend an 

absurd result. State v. J.P., 149 Wn.2d 444,450, 904 P.2d 754 (1995). An 

ii~terpretation that suggests the Legislature intended to undermine an 

accused person's constitutional right to counsel is an absurd construction 



of the statute. The Legislature cannot be assumed to have intended an 

unconstitutional result. Thus, Division One's analysis of the .'system" by 

which DOC prepares presentence reports is not grounded in statutory 

authority and condones constitutional violations. 

b. Division One Improperly Factored Navickv's Subiective 

Intent into its Assessment of Whether she Deliberately Elicited 

Incrinlinating Statements from E\lerybodytalksabout. Division One also 

rationalized the Sixth Amendment violation on the basis that Navicky 

allegedly intended to impartially gather information for the court. Slip 

Op. at 10. However. federal cases applying the deliberate elicitation 

standard have made clear that a government agent's subjective intent is 

irrelevant to the question whether her conduct violates the Sixth 

Amendment. "It is not the government's intent or overt acts that are 

important: rather, it is the 'likely.. .result' of the government's acts." 

Randolph v. California, 380 F.3d 1133, 1144 (9thCir. 2004) (citing Henrv, 

447 U.S. at 271) '-Notably, 'stimulation' of conversation falls far short of 

'interrogation."' a.(citing Fellers, 540 U.S. at 524). 

Even assuming Navicky's state of mind germane, however, 

Navicky should have known that her questions were reasonably likely to 

elicit an incriminating response. Navicky was a lead Department of 

Corrections officer who, at the time she conducted her intervie- with 



Everybodytalksabout, had been working in the criminal justice system for 

17 pears. 10RP 25-29.6 During this time she prepared approxilnately 200 

presentence reports per year. 10 RP 25-26. Navicky was assigned this 

high-profile case because of her status and experience. 1OW 27-29. It 

strains common sense to imagine that a state agent-particularly an 

experienced DOC official-would expressly ask a convicted defendant for 

his "version of the offense" without having a reason to believe that the 

question would be likely to elicit an incriminating response. 

Further~nore. Navicky was familiar with the "official version" of 

the offense, and therefore knew Everybodytalksabout had confessed to 

being present when Lopez contacted Jones. 10 RP 76-77. Believing 

Everybodytalksabout's statements to police were incriminating, the State 

introduced them at both of Everybody-talksabout's trials. 26RP 106-07, 

129. Given the substance of these statements, it is reasonably likely that 

Navicky would have known a further inquiry into Everybodytalksabout's 

"version of the offense" would be likely to elicit an incriminating 

response. Certainly, Navicky would have been aware that the State had 

proceeded under a theory of accomplice liability, in which case whether 

Everybodytalksabout himself stabbed Jones was immaterial to the 

6 Evelybodytalksabout follows the citation fonnat to the record set foi-th 
in the brief of appellant at 9-10 n. 3.  



question of guilt or innocence. Thus, although Everybodytalksabout was 

adamant in his interview with Nayicky that he "did not stab Mr. Jones," 

Navicky surely would have known that an admission of in\ olvelnent in 

the robbery constituted an admission of guilt. 

Division One found that because Everybodytalksabout had 

"maintained his inllocence throughout trial," Navicky's question "created 

a situation where Everybodj.talksabout could proclaim his innocence once 

more." Slip Op. at 10-1 1. This pat rationalization is not supported by 

logic or decisional law. 

A defendant who has entered a not guilty plea and is afforded the 

presumption of innocence should not be penalized at a presentence 

interview because he has exercised his constitutional right to trial. 

Further, an unsophisticated defendant may not appreciate that a post- 

conviction interview implicates the same constitutional concerns present 

before and during trial. Finally, such a defendant cannot be expected to 

understand that an admission of guilt to a robbery and assertion of 

"innocence" to a stabbing amounts to a confession to felony murder. See 

RCW 9~.32 .030( l ) (c )~ :28RP 85 (prosecutor argued that 

7 In relevant part, RCW 9A.32.030(l)(c) provides that a person is guilty 
of murder in the first degree if "he or she commits or attempts to commit the 
crime of. . . ( 1 )  robbery in the first or second degree. . . and in the course of or in 
fui-therance of such crime or in immediate flight therefrom, he or she, or another 
participant, causes the death of a person other than one of the participants. . ." 



Everybodytalksabout's statement to Navicky was "enough to convict 

l~im"). It is precisely for these reasons that a defendant is afforded the 

right to counsel at all critical stages of the prosecution. 

c. Division One's Published Opinion is Contrary to Federal 

-Law. Division One acknowledged that because Everybodytalksabout 

appealed his conviction, the presentence interview was a critical stage of 

the proceedings at which Everybodytalksabout was entitled to the 

assistance of counsel. Slip Op. at 9. The Sargent plurality relied, inter 

alia, on Cahill v. Rushen. 678 F.2d 791, 794 (9th Cis. 1982). to hold that 

the admission of statements that had been obtained during a presentence 

interview at a retrial violated the defendant's Sixth Amendment right to 

counsel. Sargent, 11 1 Wn.2d at 645-46. In reaching this conclusion, this 

Court found it was "a virtual certainty that Sargent did not understand that 

he was at risk in his conversations with Bloom. He was ignorant of the 

fact that, if his conviction was ovel-turned on appeal, the confession would 

render his new trial a formality." a.at 647. The court noted that "In a 

case with virtually identical facts, the Ninth Circuit held that it is this 

precise risk that the right to counsel is meant to guard against." a.(citing 

Cahill, 678 F.2d at 794). 

The Cahill Court, in turn. announced a broad rule that should be 

adopted by this Court. The Court identified "the only question remaining 



for resolution" to be "whether the ailalysis or the conclusion compelled by 

Massiah is in any way affected by the fact that when the interview took 

place, Cahill had been convicted and sentenced for the first time and the 

collfession therefore was admitted not at the first trial but upon retrial." 

Cahill, 678 F.2d at 793. In holding the admission of the statelllent did 

violate Cahill's right to counsel, the Court reasoned: 

[UT]e must focus on the need to preserve the protections of 
the sixth amendment in any trial in which conviction might 
result.. .. We must look to the function of counsel and the 
role to be played at the event in question. As the Supreme 
Court has stated, the sixth amendment requires that counsel 
"be provided to prevent the defendant himself from falling 
into traps ...." [United States v. Ash, 41 3 U.S. 300, 93 S.Ct. 
2568, 37 L.Ed.2d 619 (1973)l. Cahill fell into a trap. Elren 
a brief consultation with his attorney would have corrected 
Cahill's erroneous impression that a confession at that point 
could have no adverse consequences. 

-Id. at 793-94. 

In short, when Navicky asked Everybodytalksabout to tell her his 

"version of the offense" she "stimulated a conversation about the crime 

charged. Q7hether Everybodytalksabout had previously minimized his 

irniolveinent in the offense to law ellforcement or exercised his right to a 

trial does not alter this conclusion. Under settled Sixth Amendment 

jurisprudence, Navicky deliberately elicited Everybod~.talksabout's 

incriminating statement. Given Division One's misapplication of 

established federal law, this Court should grant review. 



d. The Result Reached by Division One Presents an Issue 

of Substantial Public Interest Because it Deters Defendants from 

Participating in Presentence Interviews. As set forth above, Division 

One's published opinion expands the scope of government pourer to obtain 

and use incriminating information from accused persons beyond what was 

previously authorized under this state's Fifth and Sixth Amendment 

jurisprudence. The opinion is likely to encourage DOC officials to take 

advantage of their contacts with defendants in the absence of counsel and 

to authorize the State to mine presentence interviews for usable 

confessions in t l~e  event of retrials. Because of these incentives, defense 

attorneys will routinely advise their clients not to participate in 

presentence interviews, thus frustrating legislative intent. "[Alny lamyer 

worth his salt will tell the suspect in no uncertain tenns to make no 

statement to police under any circumstances." Watts v. Indiana, 338 U.S. 

49, 59, 69 S.Ct. 1357, 93 L.Ed.2d 1801 (1949). Review is therefore also 

warranted under RAP 13.4(b)(4). 

3. BECAUSE THE TRIAL COURT'S LIMITATION ON 
EVERYBODYTALKSABOUT. S IMPEACHMENT 
OF THE PRISON INFORMANT DENIED HIM HIS 
ABILITY TO FAIRLY DEFEND AGAINST THE 
STATE'S ALLEGATIONS AND TO CONFRONT A 
HOSTILE WITNESS, THIS COURT SHOULD 
GRANT REVIEW. 

An informant, Vincent Rain, entered a mutually beneficial 



arrangement with the State to testify to statements Everybodytalksabout 

and Lopez allegedly made about the offense while l~oused with Rain in the 

"native cell" at Walla Walla. 1 5 W  15,24-25; 2 2 W  65-69; 23RP 7-12, 

58, 61, 69: 143-45, 162; 2 4 W  18-27. Rain had substantial credibility 

problems which Everybodytalksabout sought to expose at trial. The trial 

court precluded Everybodytalksabout from impeaching Rain in numerous 

topics that showed his motive and the value of the State's ind~cement .~  

An accused is assured the right to fairly defend against the State's 

accusations. Chambers v. Mississippi, 410 U.S. 284, 294, 93 S.Ct. 1038, 

35 L.Ed.2d 297 (1973). The right to present a complete defense is 

protected by the Sixth and Fourteenth Amendments of the United States 

Constitution. U.S. Const. amends. 6, 14; Const. art I, $5 3, 22; Crane v. 

Kentucky, 476 U.S. 683, 690: 106 S.Ct. 2142,90 L.Ed.2d 636 (1986). 

An accused person also has the right to confront the witnesses 

against him. U.S. Const. amend. 6; Const. art. I, 5 22. Under the 

confrontation clauses, effective confrontation means not only the right to 

cross-examine adversarial vvitnesses, but the right to impeach witnesses by 

"revealing possible biases. prejudices, or ulterior motives of the u-itness as 

they may relate directly to issues or personalities in the case at hand." 

* A detailed discussion of the State's bargain with Rain and the specific 
lilnitations on impeachment is contained in the brief of appellant at 43-47 and 
incorporated by reference herein. 



Davis v. Alaska, 415 U.S. 308, 316, 948 S.Ct. 1105, 39 L.Ed.2d 347 

(1974). 

The testimony of a prison infoimant, who has been compensated 

by the government to deliver favorable testimony in a criminal 

prosecution, is inherently untrustworthy. Banks v. Dretke, 540 U.S. 668, 

701, 124 S.Ct. 1256, 157 L.Ed.2d 11 66 (2004); Lee v. United States, 343 

U.S. 747, 757, 72 S.Ct. 967, 96 L.Ed.2d 1270 (1952). Comnlentators have 

observed the correlation between the use of informant testimony and 

wongful conviction. e.g., J. Du-yer et al.. Actual Innocence: Five 

Days to Execution and Other Dispatches From the Wrongly Conr7icted 

263 (Doubleday, 2000); American Bar Association Guidelines for the 

Appointment and Performance of Counsel in Death Penalty Cases, 3 1 

Hofstra L. Rev. 913, 934 n. 50, 1017 n. 198 (2003); H. Patrick Furrnan, 

Wrongful Convictions and the Accuracy of the Criminal Justice System. 

32-Sep. Colo. Law 11, 12 (2003); Constitution Project. Mandatory Justice: 

Eighteen Reforms to the Death Penalty 52 (2001). This Court should 

grant review and hold the trial court's limitations on Rain's impeachment 

prevented Everybodytalksabout from exposing critical flaws with Rain's 

credibility. and so denied Everybodytalksabout his rights to a defense, 

confrontation, and due process of law. 



4. 	THIS COURT SHOULD GRANT REVIEW AND 
HOLD THE POLICE DETECTIVE'S EFFORTS TO 
INFLUENCE A KEY WITNESS'S TESTIMONY 
VIOLATED DUE PROCESS, WARRANTING A 
MISTRIAL. 

Everybodytalksabout moved for a mistrial after police detective 

Eugene Ramirez, who was permitted to remain in the courtroonl for t l~e  

trial's duration, drove a key witness home after her first day of testimony 

and told her he was "displeased" because her testimony was inconsistent 

with her testimony from the prior trial. 26RF' 17 1-73. The court denied 

the motion and found allowing Everybodytalksabout to cross-examine 

Ramirez about the violation was an adequate sanction. 

Due process guarantees accused persons a fair trial. U.S. Const. 

amends. 5, 14; Const. art I, 5 3. Consistent with due process, a new trial is 

properly granted for egregious government misconduct, even absent a 

showing of prejudice. Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 

629, 79 L.Ed. 13 14 (1935): State v. Cory, 62 Wn.2d 371, 382 P.2d 101 9 

(1 962) (reversing where sheriff eavesdropped on conversations between 

defendant and his counsel); State v. Granacki, 90 Wn. App. 598, 604, 90 

P.2d 667 (1997). 

A presumption of prejudice arises when the adversarial process 

loses its integrity because of affirmative state interference. Osborn v. 



Shillinger, 861 F.2d 61 2, 626 (1 othCir. 1988). '.It is morally incongruous 

for the state to flout constitutional rights and at the same time demand that 

i ts citizens observe the law. . ." m.62 Wn.2d at 378 (quoting People v. 

Cahan, 44 Cal.2d 434,445,282 P.2d 905 (1955)). 

Here, Ramirez's efforts to manipulate Yolonda Lopez's testimony 

destroyed the integrity of the adversarial process. Pursuant to RAP 

13.4(b)(3) and (4), this Court should grant review. 

F. CONCLUSION 

Division One's published opinion represents a significant 

departure from this Court's Fifth and Sixth Amendment jurisprudence, 

conflicts with relevant federal authority, and grossly expands government 

intrusion into the right to counsel. Further, the opinion frustrates 

legislative intent by deterring defendants from participating in presentence 

interviews. This Court should grant review. 

DATED this i@ day of March, 2006. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHlNGTONr :- i..g 

1 BPIMCON PLIBL!SHED 
DARRELL EVERYBODYTALKSABOUT, ) IN PART 

)
Appellant. ) FILED: January 17,2006 

BAKER, J. -Darreli Everybodytalksabout appeals his conviction for first 

degree murder. He argues, among other things, that his Fifth Amendment 

protection against self-incrimination and Sixth Amendment right to counsel were 

contravened when, without providing ~ i r a n d a '  warnings, a Department o f  

Corrections (DOC) employee interviewed him after his first conviction for  

purposes of preparing a presentence report, and his statements were used 

against him in a subsequent trial following a successful appeal. We hold that the 

DOC official did not interrogate Everybodytalksabout within the meaning of  

Miranda or deliberately elicit incriminating statements from him in violation of h is  

right to counsel. We affirm. 

1. 

In February 1996, Rigel Jones was stabbed to death in ihe Pioneer 

Square area of Seattle. Darrell Everybodytalksabout and Phillip Lopez were 

' Miranda v. Arizona, 384 U.S. 436, 86 S. Ct, 1602, 16 L. Ed. 2d 694 
(1 966). 



charged jointly with first degree murder for Jones' death. The State argued that 

Everybodytalksabout and Lopez killed Jones while in the course of robbing him. 

Everybodytalksabout's first trial ended in a mistrial because, after the 

State rested its case, the court discovered that the State's principal witness had 

committed p e r j ~ r y . ~  Everybodytalksabout's second trial ended in a conviction. 

But our Supreme Court reversed his conviction after concluding that the superior 

court committed reversible error by admitting evidence that was inadmissible 

under ER 404(b).~ 

This appeal stems from Everybodytalksabout's third trial. Early in the 

proceedings, Everybodytalksabout moved to dismiss based on an alleged 

discovery violation and destruction of evidence. The court denied his motion. 

Everybodytalksabout did not testify at trial, but several witnesses related 

statements allegedly made by him. Diane Navicky, a DOC employee, testified to 

statements Everybodytalksabout made during a presentence interview after his 

second trial, but before his conviction was reversed on appeal. The purpose of 

the interview was to gather unbiased information to present to the sentencing 

judge. At the end of the interview, Navicky asked Everybodytalksabout to tell her 

his version of events. Everybodytalksabout said that he participated in the 

robbery, but did not kill Jones. 

Vincent Rain, Everybodytalksabout's former cellmate, testified that 

Everybodytalksabout told him that he and Lopez pretended to be selling drugs in 

order to rob a guy. He said that Everybodytalksabout got into an argument with 

State v. Evewbodvtalksabout, 145 Wn.2d 456, 460, 39 P.3d 294 (2002). 
Evewbodvtalksabout, 145 Wn.2d at 480. 



the man and, when they began wrestling, Lopez stabbed the victim. In exchange 

for his testimony, the State assisted Rain by transferring him to a Colorado 

prison. 

Everybodytalksabout moved for a mistrial, arguing that he was denied a 

fair trial because Detective Eugene Ramirez, a witness for the State, violated an 

in limine ruling. Yolonda Lopez, Phillip Lopez's former girlfriend, was called to 

testify about the crime. After the first day of her testimony, Ramirez drove 

Yolonda home. During the drive, Ramirez told Yolonda that he was displeased 

with her testimony. This conversation occurred in violation of an in limine ruling 

precluding witnesses from discussing their testimony. The court allowed the 

parties to question Yolanda and Ramirez about the incident, but ultimately denied 

Everybodytalksabout's motion for a mistrial. 

A jury found Everybodytalksabout guilty of first degree murder while 

armed with a deadly weapon. 

II. 

Everybodytalksabout argues that his Fifth Amendment right against self- 

incrimination was contravened when Navicky interviewed him without providing 

Miranda warnings and his statements were later used against him at trial.4 

The Fifth Amendment protects a defendant against self-incrimination. 

Generally, a defendant must invoke his Fifth Amendment protections in order for 

Although Navicky testified that she generally provided Miranda warnings 
before conducting a presentence interview, she could not remember specifically 
whether she provided Everybodytalksabout warnings. The trial court refused to 
infer that he was given Miranda warnings. 



them to apply.5 But there is an exception to this rule when a state agent 

conducts a custodial interrogation without providing Miranda warnings6 

"Miranda warnings were developed to protect a defendant's constitutional 

right not to make incriminating confessions or admissions to police while in the 

coercive environment of police cu~ tody . "~  A suspect must receive a Miranda 

warning when he endures a custodial interrogation by a state agent8 A custodial 

interrogation involves express questioning or its functional equivalent, initiated 

after a person is in custody or otherwise significantly deprived of his f r eed~ rn .~  

The functional equivalent of express police questioning includes any words or 

actions that are reasonably likely to elicit an incriminating response from the 

~uspec t . ' ~Without Miranda warnings, a suspect's statements during a custodial 

interrogation are presumed involuntary." 

We review a trial court's custodial status determination de novo.12 

Whether a person was in custody for purposes of Miranda is measured by an 

objective test.l3 We look at the circumstances surrounding the interrogation and 

State v. Warner, 125 Wn.2d 876, 884, 889 P.2d 479 (1 995). 

Warner, 125 Wn.2d at 884. 

State v. Heritaae, 152 Wn.2d 21 0, 21 4, 95 P.3d 345 (2004) (citing State 


v. Harris, 106 Wn.2d 784, 789, 725 P.2d 975 (1986), cert. denied, 480 U.S. 940, 
1 07 S. Ct. 1592, 94 L. Ed. 2d 781 (1 987)). 

Heritage, 152 Wn.2d at 21 4; State v. Saraent, 11 1 Wn.2d 641, 647, 762 
P.2d 11 27 (1 988). 

State v. Hawkins, 27 Wn. App. 78, 81 -82, 61 5 P.2d 1327 (1 980). 
'O State v. Walton, 64 Wn. App. 41 0, 41 4, 824 P.2d 533 (1 992). 
" Heritaae, 152 Wn.2d at 21 4. 
'*State v. Lorenz, 152 Wn.2d 22, 36-37, 93 P.3d 133 (2004). 
j3 Lorenz, 152 Wn.2d at 36-37. 



decide whether a reasonable person would have felt that she was not free to 

terminate the interrogation and leave.14 

In State v. saraent,15 our Supreme Court concluded that the defendant 

was in a custodial setting when he was locked in one side of a booth in the King 

County jail's visiting area during a presentence interview conducted by a 

probation officer.16 ~ v e r ~ b o d ~ t a l  ksabout was interviewed by Navicky in the same 

setting; therefore he argues that, under Saraent, he was in custody for Miranda 

purposes. 

However, our Supreme Court has more recently explained: "When dealing 

with a person already incarcerated, 'custodial' means more than just the normal 

restrictions on freedom incident to incarceration. There must be more than the 

usual restraint to depart."17 This holding calls Saraent into question.'' 

Everybodytalksabout was free to leave the room at any time.lg The 

presentence interview was voluntary. Although Everybodytalksabout had to push 

a button to summon the jail officer when he was ready to leave, he readily did so  

when he decided to end the interview. There was no more restraint on him than 

l4State v. Templeton, 148 Wn.2d 193, 208, 59 P.3d 632 (2002). 
l51 1 1 Wn.2d 641, 647, 762 P.2d 1 127 (1 988). 
l6Sarqent, 11 1 Wn.2d at 649. 
l7Warner, 125 Wn.2d at 885. See also State v. Post, 118 Wn.2d 596, 

607, 826 P.2d 172, 837 P.2d 599 (1 992). 
l8In Warner, the court noted the Saraent opinion and did not overrule it. 

Warner, 125 Wn.2d at 885. However, the court was not directly presented with 
the circumstances present in Saraent. 

l9 -See State v. Jacobsen, 95 Wn. App. 967, 975, 977 P.2d 1250 (1999) 
(explaining that a defendant who was ordered to attend the psychological 
evaluation was not in custody for purposes of Miranda because he "was free to 
leave and in fact returned home with his mother after the conclusion of the 
interview"). 



usual in a jail setting. Thus, Everybodytalksabout was not in custody for 

purposes of Miranda protections. 

Neither was Everybodytalksabout interrogated. "Interrogation" under 

Miranda refers to any words or actions that the state agent should know are 

reasonably likely to elicit an incriminating response.20 For purposes of Miranda 

warnings, interrogation involves some degree of comp~lsion.~' 

In Saraent, the court ordered a probation officer to prepare a presentence 

report after the defendant was convicted of murder and arson. In the course of 

the interview, the probation officer asked Sargent if he was guilty. Sargent 

responded that he was inn~cent. '~ The officer then told Sargent that he would 

have to come to the truth with himself if he was to benefit from mental health 

counseling, meaning that he would have to admit that he committed the crime.23 

Sargent left the interview without confessing, but called the probation officer 

several days later and indicated that he wanted to make a written statement. At 

the second meeting, the officer gave Sargent a pad of paper and pencil and 

Sargent made a written confe~sion.'~ Sargent was never provided Miranda 

warnings and his attorney was contacted only after he confessed.25 

The court concluded that Sargent was interrogated in violation of the Fifth 

Amendment. It explained that the proper inquiry is an objective one, focusing on 

20 Rhode Island v. Innis, 446 U.S. 291, 301, 100 S. Ct. 1682, 64 L. Ed. 2d 
297 (1 980). 

21 Warner, 125 Wn.2d at 884. 
22 Saraent, 11 1 Wn.2d at 642. 
23 Saraent, 11 1 Wn.2d at 643. 
24 Saraent, 1 11 Wn.2d at 643. 
25 Saraent, 11 1 Wn.2d at 642, 643-44. 



what the state agent knows or ought to know will be the result of his words or 

acts.26 It held that the officer should have known that his question, "[dlid you do 

it," followed by his statements to Sargent that he must come to the truth with 

himself to benefit from mental health counseling, would compel Sargent to 

confess.27 

The situation we are presented with is distinguishable. Navicky did not 

ask Everybodytalksabout if he committed the crime or suggest that he must 

confess in order to benefit during sentencing. Rather, she simply asked for his 

version of the events, knowing that he had previously denied any involvement in 

the crime. She did so in order to allow Everybodytalksabout the opportunity to 

tell the court his story and to prepare a nonbiased presentence report for the 

court. She did not attempt to coerce Everybodytalksabout. 

Additionally, our Supreme Court explained in State v. ~ a r n e ? '  that, while 

there is some compulsion in a situation where a defendant may believe 

cooperation in the form of a confession will lead to more lenient treatment, it is 

not the type of compulsion contemplated in Miranda.*' Similarly, while there may 

have been some compulsion if Everybodytalksabout believed cooperation with 

Navicky would lead to a more lenient sentence, it is not the type of compulsion 

contemplated in ~ i r a n d a . ~ '  

26 Sarqent, 11 1 Wn.2d at 651. 
27 Sarqent, 11 1 Wn.2d at 650. 
28 125 Wn.2d 876, 884, 889 P.2d 479 (1995). 
29 Warner, 125 Wn.2d at 884. Warner involved a defendant who made 

admissions during group therapy sessions conducted by counselors at the 
Department of Juvenile Rehabilitation. Warner, 125 Wn.2d at 884. 

30 Warner, 125 Wn.2d at 884. 



Navicky did not interrogate Everybodytalksabout in a manner requiring 

Miranda warnings. Everybodytalksabout's Fifth Amendment protection against 

self-incrimination was not contravened. 

Everybodytalksabout next argues that his right to counsel was violated 

when he was interviewed by Navicky without his attorney present. The right to 

counsel is constitutionally guaranteed at all critical stages of a criminal 

proceeding, including ~entencing.~' In Sarqent, three justices of our Supreme 

Court concluded that the right to counsel extended to the defendant during a 

presentence interview with a probation officer. Justice Dore explained that the 

assistance of counsel was critical because Sargent's appeal was pending and 

Sargent "was ignorant of the fact that, if his conviction was overturned on appeal, 

the confession would render his new trial a forma~ity."~~ 

Some federal courts have held that presentence interviews with probation 

officers are not critical stages requiring counsel.33 These courts have 

distinguished the purposes for which the defendant's statements are gathered 

and the role of a probation officer. For example, in United States v. ~ a c k s o n , ~ ~  

the Seventh Circuit noted: 

A federal probation officer is an extension of the court and not an 
agent of the government. The probation officer does not have an 
adversarial role in the sentencing proceedings. In interviewing a 
defendant as part of the presentence investigation, the probation 

31 State v. Robinson, 153 Wn.2d 689, 694, 107 P.3d 90 (2005). 
32 Sarqent, 11 1 Wn.2d at 647. 
33 U. S. V. Jackson, 886 F.2d 838, 844 (7th Cir. 1989); Brown v. Butler, 

811 F.2d 938, 940-41 (5th Cir. 1987); Baumann v. U. S., 692 F.2d 565, 575-76 
(9th Cir. 1982). 

34 886 F.2d 838, 844 (7th Cir. 1989). 



officer serves as a neutral information gatherer for the sentencing 
judgeni3'] 

Similarly, Navicky did not have an adversarial role in these proceedings. 

However, a key distinction is that Everybodytalksabout's appeal w a s  

pending when he was interviewed by Navicky. His statements were used to 

convict him in a later trial, not merely for sentencing purposes. Like t h e  

defendant in Sarqent, he may have been ignorant of the fact that, if his conviction 

was overturned on appeal, his incriminating statements could be used against 

him in a subsequent trial. Considering the gravity of what was at stake, w e  

conclude that the presentence interview constituted a critical stage of the 

proceeding. 

But a defendant's right to counsel is not necessarily contravened 

whenever the State obtains incriminating statements from the accused after the 

right to counsel has attached.36 We must ask whether the State deliberately 

elicited incriminating statements from ~verybodytalksabout.~~ This is a legal 

question, which we review de n 0 v 0 . ~ ~  

35 Jackson, 886 F.2d at 844. 
36 Kuhlmann v. 'flilson, 477 U.S. 436, 459, 106 S. Ct. 2616, 91 L. Ed. 2d 

364 (1 986). 
37 Courts have applied two different standards in assessing whether a 

defendant's right to counsel was violated: the "knowingly circumvented" standard 
and the "deliberately elicited" standard. Compare Maine v. Moulton, 474 U.S. 
159, 176, 106 S. Ct. 477, 88 L. Ed. 2d 481 (1 985) (knowingly circumvented), ~JCJ 
Sarqent, 11 1 Wn.2d at 645 (three justices applying the knowingly circumvented 
standard in a concurring opinion), yitJ Fellers v. U. S., 540 U.S. 519, 524, 124 S. 
Ct. 1019; 157 L. Ed. 2d 1016 (2004) (deliberately elicited), and Kuhlmann v. 
Wilson, 477 U.S. 436, 459, 106 S. Ct. 261 6, 91 L. Ed. 2d 364 (1 986) (deliberately 
elicited), and In re Personal Restraint of Benn, 134 Wn.2d 868, 91 1, 952 P.2d 
1 16 (1 998) (deliberately elicited), and Sarqent, 1 1 1 Wn.2d at 665 (Durham, J. 
dissenting) (explaining that the rejection of the deliberately elicited test in favor of 



The Supreme Court has distinguished the "deliberately elicited" standard 

from custodial interrogation under the Fifth ~mendrnent.~' Interrogation is no t  

necessary to find deliberate elicitation. The State deliberately elicits statements 

from a defendant when it intentionally creates a situation likely to induce t he  

defendant to make incriminating statements without the assistance of counsel.40 

The State did not deliberately elicit incriminating statements from 

Everyboayiaiksabout. The system by which a DOC officiai interviews a 

defendant for purposes of preparing a presentence report for the court is not, b y  

design, likely to elicit incriminating statements. Participation is voluntary and the 

objective is to gather unbiased sentencing information. Additionally, 

Everybodytalksabout has not shown that Navicky's specific conduct or questions 

were likely to elicit incriminating statements. Included within a series of impartial 

questions, Navicky asked Everybodytalksabout for his version of the events. 

Everybodytalksabout maintained his innocence throughout trial and Navicky's 

knowing circumvention is "plain-faced wrong"). In Sarqent, three justices applied 
the knowingly circumvent standard and concluded that Sargent's right to counsel 
was violated. Sarqent, 11 1 Wn.2d at 645. But knowing circumvention is not the 
standard for determining whether the Sixth Amendment right to counsel has been 
violated. In State v. Fellers, the United States Supreme Court made clear that 
the deliberate elicitation test is the appropriate standard. Fellers, 540 U.S. at 524 
(explaining that the court has consistently applied the deliberately elicited 
standard). 

38 -See U. S. v. Henrv, 447 U.S. 264, 269, 100 S. Ct. 2183, 65 L. Ed. 2 d  
115 (1980) ("The question here is whether under the facts of this case a 
Government agent 'deliberately elicited' incriminating statements from Henry 
within the meaning of Massiah."). 

39 Fellers, 540 U.S. at 524 (citing Michiqan v. Jackson, 475 U.S. 625, 632, 
n. 5, 106 S. Ct. 1404, 89 L. Ed. 2d 631 (1986) and Rhode Island v. Innis, 446 
U.S. 291, 300, n. 4, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1 980)). 

40 Henry, 447 U.S. at 274; Massiah v. U. S., 377 U.S. 201, 206, 84 S. Ct. 
1 199, 12 L. Ed. 2d 246 (1 964); Randolph v. California, 380 F.3d 1 133, 1 146 (9th 
Cir. 2004); U.S. v. Kimball, 884 F.2d 1274, 1278 (9th Cir. 1989). 



question created a situation where Everybodytalksabout could proclaim h i s  

innocence once more. Unlike the officer in Sarqent, Navicky did not follow up t h e  

question with coercive statements that suggested it would be in his best interests 

to confess to the crime. Everybodytalksabout's right to counsel was no t  

contravened. 

The remainder of this opinion has no precedential value. Therefore, it will 

be filed for public record in accordance with the rules governing unpublished 

opinions. 

Everybodytalksabout also argues that his Sixth Amendment right t o  

confront witnesses was contravened because the trial court placed limits on the 

cross-examination of Vincent Rain. Specifically, he challenges the court's 

decision to exclude cross-examination regarding Rain's: (1) status as a sex 

offender; (2) specific prison infractions; (3) specific probation violations; and (4) 

threats to assert his constitutional rights. 

The constitutions of the United States and the State of Washington 

guarantee criminal defendants the right to confront and cross-examine adverse 

witne~ses.~'  "Although the right to confrontation should be zealously guarded, 

that right is not without l imi ta t i~n. "~~ 

The confrontation clause requires that a defendant be allowed to explore a 

witness's motivation for testifying on behalf of the State. "The partiality of a 

witness is subject to exploration at trial, and is 'always relevant as discrediting 

41 U.S. Const. amend. VI; Wash. Const. art. I, 9 22. 
42 State v. O'Connor, 155 Wn.2d 335, 348, 11 9 P.3d 806 (2005) (citing 

State v. Darden, 145 Wn.2d 61 2, 621, 41 P.3d 1 189 (2002)). 



the witness and affecting the weight of his testimony."'43 But, in exercising its 

discretion, the trial court may consider whether specific instances of misconduct 

are relevant to the witness's veracity on the stand, or otherwise relevant to the 

issues presented at 

A court abuses its discretion when its decision is manifestly unreasonable 

or based upon untenable grounds.45 We will reverse the trial court only if no 

reasonable person would have decided the matter as it did.46 

The defense attempted to admit evidence of Rain's sex offender status to 

show bias. The court ruled that this information could not be admitted because 

the evidence did not show a factual nexus between Rain's sex offender status 

and his fear for his safety. Everybodytalksabout argues that there was sufficient 

evidence establishing this nexus. 

But the court also based its decision on a second ruling that, even if there 

were a factual nexus, the sex offender status was simply an explanation for 

Rain's desire to transfer to another facility. The fact that Rain wanted to transfer 

was the key to establishing bias, and that evidence was admitted. Thus, Rain's 

status as a sex offender had little, if any, value for establishing bias and the 

43 Davis v. Alaska, 41 5 U.S. 308, 31 6, 94 S. Ct. 1 105; 39 L. Ed. 2d 347 
(1 974) (quoting 3A J. Wigmore, Evidence 5 940, p. 775 (Chadbourn rev. 1970)). 

44 O'Conner, 155 Wn.2d at 349 (citing State v. Griswold, 98 Wn. App. 81 7, 
831, 991 P.2d 657 (2000)). 

45 O'Conner, 155 Wn.2d at 351 (citing State v. Powell, 126 Wn.2d 244, 
258, 893 P.2d 61 5 (1 995)). 

46 O'Conner, 155 Wn.2d at 351 (citing State v. Thomas, 150 Wn.2d 821, 
856, 83 P.3d 970 (2004)). 



potential prejudice of this evidence far outweighed the probative value. 47 The 

court did not abuse its discretion. 

In order to permit a showing of bias, the court also allowed into evidence 

the fact that Rain had an extensive history of infractions while incarcerated. 

Potential bias stemmed from Rain's incentive to cooperate with the State in order 

to secure a transfer, which otherwise would have been difficult due to his prison 

infractions. The court refused to allow cross-examination regarding Rain's 

specific infractions, except one for the possession of stolen property. The court 

determined that evidence of the specific infractions went beyond what was 

required to show bias. Additionally, the prejudicial effect would have outweighed 

the probative value. The court acted reasonably. 

Everybodytalksabout also attempted to admit evidence that Rain 

assaulted his wife, as well as other specific instances where he violated his 

probation. Just as it ruled in regard to specific instances of prison infractions, the 

court concluded that evidence that Rain violated the terms of his probation was 

admissible to show bias or motive. But it ruled that specific instances of 

violations could not be admitted because such evidence offered little probative 

value and it could confuse the jury. The court did not abuse its discretion. 

Finally, Everybodytalksabout attempted to admit evidence that Rain 

threatened to assert his right to counsel and Fifth Amendment privileges while 

cooperating as an informant. He argues that this evidence was relevant to show 

47 -See ER 403 (providing that, "[allthough relevant, evidence may be 
excluded if its probative value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by considerations of 
undue delay, waste of time, or needless presentation of cumulative evidence"). 



that Rain was biased because it showed that he perceived he could manipulate 

the system. The court ruled that this evidence was not relevant to showing that 

Rain was biased or personally motivated to assist the The court did not 

abuse its discretion. 

Next, Everybodytalksabout challenges the court's denial of his motion for 

a mistrial. He moved for a mistrial after Detective Ramirez violated an in limine 

ruling precluding witnesses from discussing their testimony with other witnesses 

by telling Yolonda Lopez that he was unhappy with her testimony because it was 

inconsistent with her testimony from the prior trial. Everybodytalksabout argues 

that this misconduct deprived him of a fair trial. 

The trial court disagreed and ruled that, although there was a violation of 

its earlier ruling, a mistrial was not necessary. It decided that the appropriate 

sanction was to allow impeachment and exploration of the violation during cross- 

examination. The court noted that this was not a situation where witnesses got 

together to collude or discuss how to make their testimony consistent, which 

were the purposes behind the court's in limine ruling. 

We review the trial court's denial of a motion for mistrial for an abuse of 

di~cretion.~'A trial court's denial of a motion for mistrial will be overturned only 

when there is a substantial likelihood that the error prompting the request for a 

48 Relevant evidence is "evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evidence." ER 401. 

49 State v. Rodriquez, 146 Wn.2d 260, 269, 45 P.3d 541 (2002) (citing 
State v. Hopson, 11 3 Wn.2d 273, 284, 778 P.2d 101 4 (1 989)); State v. Greiff, 
141 Wn.2d 91 0, 921, 10 P.3d 390 (2000). 



mistrial affected the jury's verdict.50 A court "should grant a mistrial only when 

the defendant has been so prejudiced that nothing short of a new trial can insure 

that the defendant will be tried fairly."5' 

The court did not abuse its discretion by denying Everybodytalksabout's 

motion. It remedied any prejudice by allowing the parties to question the 

witnesses about the violation. Everybodytalksabout cross-examined Ramirez 

and exposed the fact that he had violated the in limine order by telling Yolonda 

that he was dissatisfied with her testimony. Everybodytalksabout had the 

opportunity to question Yolonda about the incident, but chose not to. The court's 

remedy was reasonable. 

Everybodytalksabout moved to dismiss under CrR 8.3(b) and the due 

process clause. He appeals the court's denial of his motion, asserting that he did 

not receive a fair trial due to the State's discovery violation and destruction of 

evidence. 

A trial court's decision on a motion to dismiss is reviewed for a manifest 

abuse of d i~c re t i on .~~  "CrR 8.3(b) is designed to protect against arbitrary action 

or governmental m isc~nduc t . "~~  A dismissal under CrR 8.3(b) may be justified 

50 Rodriquez, 146 Wn.2d at 269-70 (citing State v. Russell, 125 Wn.2d 24, 
85, 882 P.2d 747 (1 994)); Greiff, 141 Wn.2d. at 921. 

51 State v. Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (1 996). 
52 State v. Moen, 150 Wn.2d 221, 226, 76 P.3d 721 (2003) (citing State v. 

Michielli, 132 Wn.2d 229, 240, 937 P.2d 587 (1997)); State v. Blackwell, 120 
Wn.2d 822, 830, 845 P.2d 101 7 (1 993). 

53 Moen, 150 Wn.2d at 226 (citing State v. Starrish, 86 Wn.2d 200, 544 
P.2d 1 (1 975); State v. Michielli, 132 Wn.2d 229, 240, 937 P.2d 587 (1997)). 
CrR 8.3(b) states: "The court, in the furtherance of justice, after notice and 
hearing, may dismiss any criminal prosecution due to arbitrary action or 



where the State's misconduct violates the defendant's constitutional right to a fair 

But "[d]ismissal under this rule is an extraordinary remedy and is 

improper absent material prejudice to the rights of the accused."55 

Everybodytalksabout claims that, despite his repeated discovery requests 

for Rain's DOC file, the State did not turn it over. He eventually received the file 

from the DOC, but argues that the prosecution's suppression of evidence 

constituted a ~ radv "  violation. 

The court found that the State's non-disclosure did not hamper 

Everybodytalksabout's ability to prepare for trial. At the time the court heard 

Everybodytalksabout's motion, the defense had Rain's DOC file for over five 

months. Additionally, the court granted a motion to continue, which allowed the 

defense eleven additional days to conduct follow-up investigation after 

interviewing Rain. The court concluded that this remedy was sufficient to 

alleviate any prejudice. It did not abuse its discretion. 

Everybodytalksabout also alleges that the State failed to preserve material 

exculpatory evidence. He claims that Ramirez acted in bad faith by destroying 

an audiotape of his interview with Rain and the clothing of Ron Hay, who was 

another suspect in the case. 

governmental misconduct when there has been prejudice to the rights of the 
accused which materially affect the accused's right to a fair trial." 

54 State v. Hanna, 123 Wn.2d 704, 71 5, 871 P.2d 135 (1 994). 
55 Moen, 150 Wn.2d at 226. 
56 Bradv v. Marvland, 373 U.S. 83, 83 S. Ct. 11 94, 10 L. Ed. 2d 215 

(1 963). 



Under the due process clause, a defendant has a right to have material 

evidence preserved for use at trial.j7 "A showing that the evidence might have 

exonerated the defendant is not enough."58 To meet the standard of materiality, 

the evidence must (1) possess an exculpatory value that was apparent before 

the evidence was destroyed; and (2) be of such a nature that the evidence would 

be unobtainable by other reasonably available meansn5' When destroyed 

evidence does not rise to the ievei of being materially exculpatory, there still may 

be a due process violation if the State failed to preserve "potentially useful" 

evidence in bad faiths6' 

The Rain interview was transcribed. The trial court concluded that the 

transcript of the interview was comparable evidence of the audiotape and 

therefore the destroyed audiotape was not material. The court also determined 

that the State did not act in bad faith by destroying the tape because the 

significant value of the interview was preserved through transcription. The court 

did not abuse its discretion. 

Ronald Hay was brought to the attention of the Seattle police department 

in November or December 1996. He was wanted for murder in Oregon and was 

a suspect in the Jones murder for a short period of time. The Oregon crime lab 

tested Hay's knife for blood traces, which were not found. Hay's clothing was 

57 State v. Stannard, 109 Wn.2d 29, 37, 742 P.2d 1244 (1987) (citing 
Bradv v. Marvland, 373 U.S. 83, 83 S. Ct. 1 194, 10 L. Ed. 2d 21 5 (1 963)). 

58 State v. Wittenbaraer, 124 Wn.2d 467, 475, 880 P.2d 51 7 (1 994). 
59 Stannard, 109 Wn.2d at 37 (citing California v. Trombetta, 467 U.S. 479, 

104 S. Ct. 2528, 81 L. Ed. 2d 41 3 (1984)); Wittenbarqer, 124 Wn.2d at 475. 
60 Wittenbarger, 124 Wn.2d at 477 (citing Arizona v. Youn~blood, 488 U.S. 

51, 58, 109 S. Ct. 333, 102 L. Ed. 2d 281 (1 988)). 



sent to the Seattle police, but never tested for blood. His clothing was destroyed 

in August 1999. 

The court concluded that Hay's clothing had no apparent exculpatory 

value when destroyed in 1999. There had been two trials, the second one 

ending in a conviction. The police no longer considered Hay a suspect. 

Additionally, the court found no bad faith by the State. The police department 

held Hay's cioihes for a year and a haif after Everybodytalksabout's conviction. 

The clothing was never withheld from Everybodytalksabout in the first two trials, 

yet the defense never tested it. The court did not abuse its discretion. 

Lastly, Everybodytalksabout argues that the cumulative effect of the trial 

court's errors deprived him of a fair trial. But the court made no errors, and 

Everybodytalksabout received a fair trial. 

AFFIRMED. 

WE CONCUR: 



APPENDIX B 




IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 


STATE OF WASHINGTON, ) 

Respondent, 
) 
) 

DIVISION ONE 

VS . 
)
1 

No. 53570-6-1 

1 ORDER DENYING MOTION 
DARRELL EVERYBODYTALKSABOUT, ) FOR RECONSIDERATION 

Appellant. 
)
) 

s 

The appellant, Darrell Everybodytalksabout, having filed a motion for 

reconsideration herein, and a majority of the panel having determined that the motion 

should be denied; now, therefore, it is hereby 

ORDERED that the motions for reconsideration and attorney's fees be, and the 

same hereby are, denied. 

Dated this 37fi day of 2006. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

