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A. Identity of Petitioner 

Petitioner Todd Shipyards Corporation ("Todd") asks this Court to 

accept review of the Court of Appeals decision terminating review set 

forth in Part B of this petition. 

B. Court of Appeals Decision 

In a published split decision filed on April 17, 2006, the Court of 

Appeals reversed the trial court's order on summary judgment that 

dismissed respondent Edwin Herring's present action as barred by Todd's 

bankruptcy. A copy of the opinion is set forth in the Appendix at pages A- 

1 through A- 19. 

C. Issues Presented for Review 

1. Where Todd sought the protection of Chapter 11 

bankruptcy reorganization and diligently sought to identify its known 

creditors, was Todd obliged to give actual notice of the bankruptcy 

proceedings to a union representing employees of one of its subcontractors 

when Todd had no contractual relationship with that union and the union 

had no claim in the bankruptcy? 

2 .  Was an employee of a Todd subcontractor who performed 

occasional work at Todd's Seattle shipyard in the 1960s a known creditor 

for'purposes of Todd's 1987 Chapter 11 petition? 
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D. 	 Statement of the Case 

The Court of Appeals' published split decision frames the factual 

issues in this case quite clearly. 

Roger erri in^' worked as an asbestos insulator from 1958 to the 

mid-1970s. CP 113. Herring first filed suit on or about February 10, 

1989, alleging that he had "developed an asbestos-related disease" and 

that he had "first learned in August 1986 that he has an asbestos-related 

disease caused by asbestos exposure." CP 112-13. Herring sought 

damages for "severe personal injury," including "past and future 

disability; pain and suffering both physical and emotional; greatly 

increased risk of further disease; anxiety and fear of further disease; 

shortening of life expectancy; and interference with normal life."2 CP 

1 15. Todd was never named in the 1989 suit. CP 1 12, 13 1. 

After being diagnosed with mesothelioma, Herring filed suit 

against new defendants in October 2002. In December 2003, Herring 

amended his complaint to add Todd as a defendant, alleging that he 

worked at Todd "in the mid 1960s" where "he was exposed to asbestos 

1 Roger Herring originally brought the action below in his own name. He later 
passed away and the matter was pursued by Edwin Herring, his brother and the personal 
representative of his estate. All references herein to Herring are to Roger Herring. 

At the time, Herring could have received damages for his expressed fear of 
contracting further disease, including cancer, due to his asbestos exposure. See Jackson 
v. Johns-Manville Sales Corp., 781 F.2d 394 (5' Cir.), cert. denied, 106 S .  Ct. 3339 
(1986). 
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and asbestos-containing products manufactured and/or sold by 

defendants," and that Todd was negligent or otherwise liable for his 

injuries. CP 7-1 1. Herring could recall only that he worked on ships at 

Todd ''from time-to-time" during the 1960s and 1970s. CP 348-49. 

Todd filed its voluntary petition for Chapter 11 reorganization on 

August 17, 1987, in the United States Bankruptcy Court for the District of 

New Jersey. CP 46. The bar date for filing proofs of claims was June 6, 

1988, or almost two years after Herring stated that he first learned that he 

had an asbestos-related disease caused by asbestos exposure. CP 46, 112- 

13,207. 

The bankruptcy court's March 8, 1988 Order (i) Reconfirming Bar 

Date for the Filing of Proofs of Claim or Interest and (ii) Providing for 

Supplemental Notice Thereof specifically listed the creditors to whom 

notice had to be sent. Neither the Asbestos Workers Union (Herring's 

union), nor Herring were listed as creditors. CP 210-1 1. A copy of that 

order is in the Appendix. 

Herring was never an employee of Todd or any of its affiliates. CP 

48. Todd did not learn of Herring and his claims against it until Todd was 

named in this action in 2003. CP 49. Herring was a member of the 

Asbestos Workers Union ("AWU"), Local No. 7. CP 341. It is 

undisputed that members of the AWU were not Todd employees, but 
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worked at Todd as employees of subcontractors. The AWU was not a 

Todd creditor in its bankruptcy. 

The trial court, the Honorable Linda Lau of the King County 

Superior Court, granted Todd's summary judgment motion finding 

Herring's claim to have been discharged in bankruptcy. CP 641-42. The 

Court of Appeals reversed in a published split decision. 

E. ' Argument Why Review Should be Accepted 

RAP 13.4(b) sets forth the factors under which the Supreme Court 

will accept review. This Court will accept review if (1) the decision of the 

Court of Appeals is in conflict with a decision of the Supreme Court; (2) 

the decision of the Court of Appeals is in conflict with a decision of 

another division of the Court of Appeals; (3) a significant question of law 

under the Constitution of the State of Washington or of the United States 

is involved; or (4) the petition involves an issue of substantial public 

interest that should be determined by the Supreme Court. 

This case is unusual and does not readily fit into the traditional 

criteria of RAP 13.4(b). The trial court and the Court of Appeals were 

addressing a question largely resolved by federal law. The Court of 

Appeals majority adopted a definition of a "known creditor" that is 

rejected universally in the federal cases. Where a lower court adopts an 

interpretation of federal law so inconsistent with federal cases in a 
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published opinion this Court must intervene to correct that interpretation. 

This factor is reinforced by the fact this was a split decision in the Court of 

Appeals, an event that is rare in Division I cases. 

Moreover, bankruptcy policy provides that debtors in bankruptcy 

are entitled to a fresh start. They should receive relief from claims that 

could have been addressed in the bankruptcy. The Court of Appeals 

decision threatens to strip the certainty of relief from such claims with 

which debtors now emerge from bankruptcy given that it would impose 

post hoc requirements upon debtors neither required by the bankruptcy 

court nor heretofore required under bankruptcy law. 

(1) 	 The Requirement of Notice with Respect to Known and 
Unknown Creditors Is an Issue of Federal Law 

Under Washington law, issues relating to notice are ordinarily 

considered matters of procedure and are reviewed as questions of law. 

Cent. Puget Sound Reg'l Transit Auth. v. Miller, 156 Wn.2d 403, 128 P.3d 

588 (2006). The Court of Appeals majority plainly considered the issue of 

notice a matter for the trier of fact. Op. at 7. 

The Court of Appeals majority's treatment of the notice issue 

conflicts with federal law in two key respects. First, the notice required by 

the Court of Appeals was inconsistent with that required by the district 

court sitting in bankruptcy; and second, the Court of Appeals majority 
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required Todd to provide actual notice of its bankruptcy to the union 

representing Herring even though the union was not a creditor -known 

or otherwise -in Todd's bankruptcy. 

(a) The 1988 Bar Date Order Has Preclusive Effect 

In its Bar Date Order, the New Jersey bankruptcy court, consistent 

with well-established bankruptcy law, determined that the publication 

notice ordered was sufficient to discharge the unscheduled claims of 

unknown claimants, such as Herring. Known stockholders and note 

holders, as well as scheduled creditors, were to receive mailed notice. The 

order provided for publication notice to all other creditors and deemed the 

combined notice "good and sufficient notice of the Bar Date." It is 

important to note the bankruptcy court entered an order of discharge, 

granting Todd a discharge from its debts. CP 67-68,96-97. 

A state court may not question a bankruptcy court's order outlining 

the form of publication notice required for unknown claimants such as 

Herring and determining that Todd's publication notice was sufficient to 

discharge the claims of unknown claimants. The bankruptcy court's 

decision on that question is, in effect, res judicata on the question. See 

Matter of Brady, 936 F.2d 212, 21 5 (5thCir.), rert. denied, 502 U.S. 1013, 

112 S. Ct. 657, 116 L.Ed.2d 748 (1991) ("An arrangement confirmed by a 

bankruptcy court has the effect of a judgment rendered by a district court. 
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Any attempt by the parties to relitigate any of the matters that were raised 

or could have been raised therein is barred under the doctrine of res 

judicata."); Stevenson v. Baker, 310 N.E.2d 58 (Ill. Ct. App. 1974) 

(holding that creditor who received notice of bankruptcy had an 

opportunity to respond and for failing to do so was barred by res judicata 

from relitigating the validity of the debt; creditor's proper recourse was to 

challenge the propriety of the bankruptcy court's actions within the federal 

system and not the state court of Illinois); Blumenfeld v. Blumenfeld, 589 

N.Y.S.2d 297 (N.Y. Sup. Ct. 1992) ("This court will not disturb what has 

been decided by the Bankruptcy Court."). 

The issue of whether the notice requirements set forth in the 

bankruptcy court's Bar Date Order were sufficient is particularly a matter 

for the federal courts. The bankruptcy court itself determined that its 

notice requirements and Todd's compliance therewith were sufficient to 

discharge the claims of unknown claimants such as Herring. That order 

had preclusive effect in this state court proceeding. 

A bankruptcy court, which receives its authority from the United 

States district court, has exclusive jurisdiction over bankruptcy cases 

under 28 U.S.C. $ 8  157 and 1334. A state court cannot overrule a federal 

court in violation of the Supremacy Clause of the United States 

Constitution. See In re Careau Group, 923 F.2d 710, 712 (9"' Cir. 1991) 
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("[Tlhe Supremacy Clause of the United States Constitution prevents a 

state from enacting laws that . . . supersede a federal court's jurisdiction. . . 

. [I]t is not possible for . . . a state agency, to usurp the federal bankruptcy 

court's subject matter jurisdiction over claims filed in bankruptcy court."). 

Just as a state agency may not supersede the bankruptcy court's 

jurisdiction under the Supremacy Clause, neither may a state court. 

Herring, an unknown creditor, had legal and effective notice of 

Todd's bankruptcy pursuant to the bankruptcy court's Bar Date Order. 

The order is conclusive. Todd provided the requisite notice to unknown 

creditors such as Herring, which the bankruptcy court directed and held 

was sufficient, and the Court of Appeals was not empowered to find 

otherwise. In fact, no state court has ever held that publication notice 

ordered by the bankruptcy court and provided by the debtor was 

constitutionally insufficient to discharge the claim of an unknown 

claimant. See, e.g., In  re The Charter Co., 113 B.R. 725, 728 (M.D. Fla. 

1990); Texaco, Inc. v. Sanders, 182 B.R. 937,955,957 (S.D.N.Y. 1955). 

(b) 	 Federal Law Only Requires Actual Notice to 
Known Creditors and Neither the AWU Nor 
Herring Was a Known Creditor 

Federal case law has clearly indicated that actual notice is only 

required in bankruptcy to the known creditors of a debtor. Fogel v. Zell, 

221 F.3d 955, 963 (7'h cir. 2000). A debtor is only required to do a 
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diligent search of its own books and records to ascertain creditors. 

Chemetron Corp. v. Jones, 72 F.3d 341 (3d Cir. 1995), cert. denied, 517 

U.S. 1137 (1996). In this case, it is undisputed that a diligent search of 

Todd's books and records would not have revealed that either AWU or 

Herring was a creditor, as the Court of Appeals majority readily concedes. 

Op. at 6. 

Chemetron, Trump Taj Mahal Assocs. v. Alibraham, 156 B.R. 928 

(Bankr. D. N.J. 1993), aff'd sub. nom. Trump Taj Mahal Assocs. v. 

O'Hara, 1993 U.S. Dist. LEXIS 17827 (D. N.J. 1993), and In re Chicago, 

Rock Island & Paczfic R.R. Co., 90 B.R. 329 (N.D. Ill. 1987), all make it 

clear that a debtor in bankruptcy has no obligation to search out each 

possible creditor against the debtor. The debtor need only find those 

creditors that are reasonably ascertainable from the debtor's own records. 

It was precisely for this reason the Chemetron court rejected a "reasonably 

foreseeable" creditor test in favor of the "reasonably ascertainable" test. 

Chemetron, 72 F.3d at 347. 

The Court of Appeals decision is contrary to established federal 

law in multiple respects. First and foremost, no federal court has ever 

held-as the Court of Appeals majority did-that a debtor in bankruptcy 

is required to provide actual notice of its bankruptcy to a noncreditor on 
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the chance that such notice might then filter down to potential creditors, 

though they be unknown to the debtor. 

Persons not entitled to actual notice are those whose "interests are 

either conjectural or future or, although they could be discovered upon 

investigation, do not in the due course of business come to the knowledge 

of the [debtor] ." Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 

306, 317, 70 S. Ct. 652, 659, 94 L.Ed. 865 (1950) (emphasis added). 

Although noting that, to be required to give actual notice to a "potential 

creditor," "the debtor must have in his or her possession some specific 

information suggesting both the claim for which and the entity to which it 

would be liable," Op. at 1-2, the Court of Appeals held that Todd was 

required to seek out such information when it was not in its possession. 

However, bankruptcy law establishes that Herring was an 

"unknown creditor" entitled only to publication notice because his identity 

would not have come to the knowledge of Todd "in the due course of 

business" and because his claim against Todd was "conjectural." See In re 

The Charter Co., 125 B.R. at 654-55 n.2 (noting, in part, that a claim is 

conjectural if the debtor would have been required to engage in 

"conjecture or speculation" about whether a particular entity had a claim 

at the time the debtor compiled its list of creditors). "While the debtor 

does have a duty to give notice to known creditors of the bar date, it is not 
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the debtor's duty to search out each conceivable or possible creditor and 

urge that person or entity to make a claim against it." Id. at 655. 

The Court of Appeals majority decision ultimately rested on its 

determination that "[tlhe central issue here is whether Herring's union, 

Local 7, was a known or unknown creditor." Op. at 4. The majority 

determined Todd was required to give notice to the AWU local. However, 

it is not disputed -- as pointed out in Judge Grosse's dissent3 -- that 

Herring's union was not a creditor in Todd's bankruptcy. As such, Todd 

was not required to give any notice of its bankruptcy to the union, even if 

the purpose of doing so was "to search out each conceivable or possible 

creditor and urge that person or entity to make a claim against it," because 

it had no duty to do so. As Judge Grosse noted: 

Because at the time Todd Shipyards Corporation filed for 
bankruptcy it did not have in its possession some specific 
information that reasonably suggested it would be liable to 
Roger Herring for his asbestos related tort claims, Herring 
was an unknown creditor and publication notice was 
sufficient. 

Dissent at 1. 

The Court of Appeals majority's contrary ruling not only effects a 

change in bankruptcy law, by determining an undisputed noncreditor to be 

3 "Even if the issue turned on whether the union was a known creditor, there is 
nothing in the record to support the contention that the union was a known creditor, 
because there is nothing in the record showing that the AWU Local No. 7 had any 
existing or potential claims against Todd Shpyards." Dissent at 1 n.1. 
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a "known creditor" entitled to actual notice, but also effectively imposes 

upon debtors in bankruptcy an additional duty to take steps to identify 

potential creditors that are not required under established federal law. 

Review is merited. 

(2) 	 The Court of Appeals Decision Involves an Issue of 
Substantial Public Interest 

The legislative history of the Bankruptcy Code reveals that 

Congress' overriding goal was to give debtors a fresh start and to ensure 

that "all legal obligations of the debtor, no matter how remote or 

contingent, will be able to be dealt with in the bankruptcy case. [The 

definition of claim] permits the broadest possible relief in the bankruptcy 

court." H.R. Rep. No. 595, 95th Cong., 1st Sess. 309 (1977); S. Rep. No. 

989, 95th Cong., 2d Sess. 21-1 (1978), reprinted in, 1978 U.S.C.C.A.N. 

6866; 5787,5807-08 (emphasis added). "[Olne of the primary purposes of 

the 'bankr~ptc~act is to give debtors a new opportunity in life and a clear 

field for future effort, unhampered by the pressure and discouragement of 

preexisting debt." Perez v. Campbell, 402 U.S. 637, 648, 91 S. Ct. 1704, 

29 L.Ed.2d 233 (1971) (citations and internal quotation marks omitted). 

"[The] goal of giving debtors a fresh start would be frustrated if creditors 

who failed to file timely claims tried to bring claims against a reorganized 
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company after the close of bankruptcy." In re Chicago, Milwaukee, St. 

Paul & Pac. R.R. Co., 974 F.2d 775,779 (7th Cir. 1992). 

The "fresh start" doctrine is a primary public interest underlying 

the whole of bankruptcy law under which the bankrupty court is afforded 

broad powers to discharge the debtor's liabilities. With respect to creditors 

who were unknown to the debtor and did not participate in the bankruptcy 

process, the discharge will bar a creditor's claim if two conditions are met: 

( I )  the creditor had a "claim," as defined in the Bankruptcy Code, which 

arose prior to confirmation; and (2) the creditor was given sufficient notice 

of the bankruptcy proceeding. If these conditions are met, the "order 

confirming a reorganization plan operates to discharge all unsecured debts 

and liabilities, even those of tort victims who were unaware of the debtor's 

bankruptcy." Brown v. Seaman Furniture Co., Inc., 171 B.R. 26,26 (E.D. 

Pa. 1994). 

The Court of Appeals decision, which effectively imposes an 

additional layer of notice upon a debtor in bankruptcy, would hs t ra te  the 

"fresh start" principle, particularly where bankruptcy court orders already 

have been entered, notice has been provided and claims have been 

discharged. 

Petition for Review - 13 



F. Conclusion 

The Court of Appeals majority decision in this published opinion 

flies in the face of numerous bankruptcy cases on notice to creditors. 

Todd respectfully requests that the Supreme Court grant its petition for 

review, reverse the Court of Appeals, and reinstate the trial court's order 

on summary judgment. 

DATED this 1@day of May, 2006. 

Respectfully submitted, 

alter E. Barton, ~ B #26408A 

Karr Tuttle Campbell 

1201 Third Avenue, Suite 2900 

Seattle, Washington 98 101-3028 

(206) 223- 13 13 


Philip A. Talmadge, WSBA #6973 

Talmadge Law Group PLLC 

1801 0 Southcenter Parkway 

Tukwila, Washington 98 188-4630 

(206) 574-666 1 

Attorneys for Petitioner 

Todd Shipyards Corporation 
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COW 8ECElVED 
K/U;IR T ~ L ECAMPBELL 

APR 1 9 2006 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

EDWIN HERRING, for himself and as ) 
Personal Representative of the Estate ) 
of ROGER HERRING, 1 No. 55055-1- 1  

Appellant, 
) 
) DIVISION ONE 
1 

v. ) PUBLISHED OPINION 
) 

TEXACO, INC.; GEORGIA-PACIFIC ) 
CORPORATION; INTALCO ALUMINUM ) 
CORPORATION; SABERHAGEN 1 
HOLDINGS, INC.; METROPOLITAN ) 
LIFE INSURANCE COMPANY; CROWN ) 
CORK & SEAL COMPANY, INC., ) 
SHELL OIL COMPANY; ARC0 OIL ) 
AND GAS COMPANY; LOCKHEED ) 
SHIPBUILDING COMPANY; ) 

1 
Defendants, ) 

1 
and ) 

1 
TODD SHIPYARDS CORPORATION, ) FILED: April 17, 2006 

) 
Respondent. ) 

AGID, J. - In a bankruptcy action, a potential creditor is entitled to actual 

notice of the debtor's bankruptcy if the debtor can reasonably identify the 

potential creditor and his or her claim through the debtor's reasonably diligent 

efforts. This means that the debtor must have in his or her possession some 



specific information suggesting both the claim for which and the entity to which it 

would be liable. At the time Todd Shipyards Corporation (Todd) filed for 

bankruptcy, it knew that members of the Asbestos Workers Union Local No. 7 

(Local 7) who had worked at Todd could reasonably be expected to suffer 

asbestos-related diseases for which they would file tort claims. It therefore 

should have given Local 7 actual notice of Todd's bankruptcy. Because it did 

not, we reverse. 

FACTS 

Roger Herring worked as an asbestos insulator from 1958 to the mid- 

1970s. He worked at Todd from time to time in the 1960s and early 1970s as an 

employee of Owens-Corning Fiberglas and Brower Corporation and was a 

member of Local 7. In 1986, Herring was diagnosed with pleural thickening 

caused by asbestos exposure. In 1989, he sued various manufacturers of 

asbestos-containing products, and the lawsuit settled. 

In 2002, Herring was diagnosed with terminal cancer caused by asbestos 

exposure, and he filed this lawsuit. In 2003, he amended the complaint to 

include Todd as a defendant. Roger Herring died in August 2004, and the court 

substituted his brother, Edwin Herring, as the estate's personal representative. 

Todd filed a voluntary petition for Chapter 1 1 reorganization on August 17, 

1987. The court set the bankruptcy claims bar date (bar date) for filing proofs of 

claims as June 6, 1988. On March 16, 1988, Todd published notice of the bar 

date in several newspapers. 



On March 19, 2004, Todd moved for summary judgment on Herring's 

claims. The trial court granted the motion, stating that "[pllaintiff's claims were 

discharged in bankruptcy." Herring appeals and argues that his claims were not 

discharged because he was not provided with adequate notice of Todd's 

ANALYSIS 

In Mullane v. Central Hanover Bank & Trust Co., the United States 

Supreme Court announced: 

An elementary and fundamental requirement of due process 
in any proceeding which is to be accorded finality is notice 
reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an 
opportunity to present their objections. . . .PI 

The reasonableness of the notice provided is determined by the totality of the 

A court's determination of whether notice was reasonably calculated to 

notify a potential creditor of a bankruptcy proceeding focuses on whether the 

potential creditor was known or ~ n k n o w n . ~Known creditors are those whose 

identity is reasonably ascertainable through a reasonably diligent search by the 

' When reviewing a decision granting summary judgment, we engage in 
the same inquiry as the trial court, and summary judgment is properly granted 
when the pleadings and affidavits show that there is no genuine issue of material 
fact and the moving party is entitled to judgment as a matter of law. Thatcher v. 
Salvo, 128 Wn. App. 579, 1 16 P.3d 101 9 (2005) (citing Reynolds v. Hicks, 134 
Wn.2d 491, 495, 951 P.2d 761 (1 998) and CR 56 (c)). 

Mullane, 339 U.S. 306, 314, 70 S. Ct. 652, 94 L. Ed. 865 (1950). 
Tulsa Prof'l Collection Servs., Inc. v. Pope, 485 U.S. 478, 484, 108 S. Ct. 

1340, 99 L. Ed. 565 (1988) ("whether a particular method of notice is reasonable 
depends on the particular circumstances"). 

Foqel v. Zell, 221 F.3d 955, 963 (7th Cir. 2000). 



debtor filing for bankr~ptcy.~ The debtor must do a diligent search of its own 

books and records, and efforts beyond a careful examination of these documents 

may not be required. However, "[~Jituations may arise when creditors are 

'reasonably ascertainable,' although not identifiable through the debtor's books 

and record^."^ All known creditors are entitled to have notice sent directly to 

them. 

Unknown creditors, those whose names and addresses are not 

reasonably ascertainable, are not entitled to direct notice but may be notified by 

publication.7 Notice by publication is also reasonable for parties whose interests 

are "either conjectural or future or, although they could be discovered upon 

investigation, do not in due course of business come to [the] knowledge of" the 

debtor.' 

In sum, whether a creditor is known or unknown depends on whether the 

debtor can reasonably determine the creditor's identity and claim. The central 

issue here is whether Herring's union, Local 7, was a known or unknown creditor. 

If it was a known creditor, it was entitled to actual notice of the bankruptcy 

proceedings; if it was an unknown creditor, notice by publication was sufficient to 

-See Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 800, 103 S. Ct. 
2706, 77 L. Ed. 2d 180 (1983) ("Notice by mail or other means as certain to 
ensure actual notice is a minimum constitutional precondition to a proceeding 
which will adversely affect the liberty or property interests of any party, whether 
unlettered or well versed in commercial practice, if its name and address are 
reasonably ascertainable."); see also Tulsa, 485 U.S. at 491; Mullane, 339 U.S. 
at 317-18. 

chemetron C o r ~ .  v. Jones, 72 F.3d 341, 347 n.2 (3rd Cir. 1995), 
denied, 51 7 U.S. 11 37 (1 996). 

Tulsa, 485 U.S. at 490 ("For creditors who are not 'reasonably 
ascertainable,' publication notice can suffice."). 

Mullane, 339 U.S. at 317. 



satisfy due process, and the trial court properly barred Herring's claim against 

odd.^ 

Herring argues that his identity and potential claim were reasonably 

ascertainable through Local 7 and a reasonably diligent effort by Todd to identify 

known creditors should have included notifying Local 7, whose members worked 

at Todd for various Todd subcontractors. Herring asserts that if Todd had 

notified Local 7, the union would have notified him. He also argues it is 

reasonable to infer that if Todd had asked the union to provide it with the names 

and addresses of its union members, or if it had asked its members to provide 

Todd with their names and addresses, the local would have done so and Todd 

would have had Herring's name and address. Thus, Todd could have 

reasonably ascertained Herring's identity and potential claim, and Herring was 

therefore entitled to actual notice. 

In support, Herring submitted affidavits from the business agents who 

headed Local 7 during 1987-89, who stated they were not notified of Todd's 

bankruptcy. One of those agents testified that "had the union been notified of the 

Todd bankruptcy, it would have notified its members by publication and/or during 

union meetings . . . ." 

Herring also contends that a declaration by Todd's in-house counsel, filed 

in a different lawsuit in Texas, demonstrates that Todd thought a reasonably 

diligent search included notifying Herring's union local, and Todd should be held 

State courts have concurrent jurisdiction with federal bankruptcy courts 
over all dischargability issues other than those concerning Section 523(a)(2), (4) 
or (6) of the Bankruptcy Code, which are inapplicable here. See In re Carter, 38 
B.R. 636, 638 n.5 (Bankr. D. Conn. 1984). 



to its self-imposed standard. In that declaration counsel Michael Marsh stated, 

"Todd made diligent efforts to identify and notify potential creditors of its 

bankruptcy" including "notifying all unions whose members had worked at Todd 

Shipyards." However, Marsh modified his statement in this lawsuit to state that 

instead of notifying all unions whose members had worked at Todd (which would 

have included Herring's local), Todd notified "all unions representing Todd's 

employees" and "identified [Todd's] subcontractors as entities to [which] it would 

send actual n~ t i ce . " ' ~  Local 7 did not represent Todd's employees, but it did 

represent employees of Todd's subcontractors who worked at Todd. 

Therefore, the issue we must decide is whether under these 

circumstances, Todd was required to notify Herring's local union of its pending 

bankruptcy in order to afford Herring due process notification on his asbestos- 

related claims. In other words, did Todd discharge its legal responsibility to 

provide actual notice to those potential creditors whose identities and potential 

claims were reasonably ascertainable through Todd's reasonably diligent efforts. 

A search of Todd's own books and records would not have revealed 

Herring's name and address, although it would have included Todd's 

subcontractors and Local 7. Todd did personally notify all entities on its accounts 

receivable and payable registers, all entities that conducted business with Todd, 

and all unions that represented Todd employees. The Marsh declaration also 

'O (Emphasis added.) Todd asserts that the change Marsh made in his 
declaration for this case clarifies the statement he made in the declaration in the 
Texas case. Because the change may also contradict Marsh's declaration in the 
Texas case, we leave it to the trial court on remand to determine which is the 
more persuasive interpretation. 



states that Todd identified its subcontractors as entities to whom it would send 

actual notice." But, under the unique circumstances of this case, these steps 

were not enough to constitute reasonable diligence. Because Todd knew of 

numerous asbestos-related claims that were and had been surfacing at the time 

of its bankruptcy, it was not reasonable to fail to notify a union that represented 

asbestos workers, a union known to Todd whose members had been employed 

on its job sites. That Todd chose to notify all the unions that represented Todd 

employees undermines its position in this case that it was not required to notify 

Herring's union. While it is true that the unions Todd notified were also known 

creditors with potential claims under collective bargaining agreements, they were 

not the only unions whose members Todd knew could have claims against the 

company. Keeping in mind Mullane's standard for reasonable notice, what we 

require here is consistent with the law defining when a potential claim is 

reasonably ascertainable. 

Herring asks us to decide whether his claim was reasonably ascertainable 

based on what might have happened had Todd notified Herring's union. But we 

need not do so here; that is a factual issue to be determined in the trial court. 

We need only decide that the information Todd had in its possession at the time 

of the bankruptcy proceedings was sufficient to require actual notice to Local 7. 

What more probably than not would have happened had Todd notified the union 

' '  "[Elveryone who conducted business with Todd" and Todd's 
"subcontractors" are categories that would presumably include Herring's 
employer. 



is for the trier of fact.12 As summarized by the Fifth Circuit: "[l]n order for a claim 

to be reasonably ascertainable, the debtor must have in his possession, at the 

very least, some specific information that reasonably suggests both the claim for 

which the debtor may be liable and the entity to whom he would be ~iable."'~ 

Todd had both. It was acutely aware of the burgeoning number of tort claims for 

asbestos-related injury. It knew Local 7 represented asbestos workers and that 

its subcontractors had employed those workers at Todd's job sites. That was 

sufficient information to require Todd to include Local 7 in the unions to which it 

sent notice of the bar date. 

Todd relies on In re Chicaao, Rock Island & Pacific Railroad co.,14 where 

a former railroad employee developed an asbestos-related disease allegedly 

caused by the railroad's negligence. The employee worked for the railroad from 

1957 to 1979. The railroad filed for bankruptcy in 1975 and emerged in June 

1984. The bar date was set as April 12, 1986, and the employee did not file his 

claim until November 1986. 

The railroad employee argued that his claim was not time-barred because 

he was not given personal notice of the bar date. The court found that because 

the railroad did not have any information in its possession that the individual 

-

l2The fact-finder may determine that notice to Local 7 would not have 
resulted in notice to Herring, in which case Todd would prevail. But it is not for 
the trial court on summary judgment--or this court on appeal-to resolve this 
factual issue. 

l3La. Dep't of Envt'l Qualiw v. Crvstal Oil Co., 158 F.3d 291, 297 (5th Cir. 
1998). 

l490 B.R. 329 (N.D. 111. 1987). 



employee had a claim, the employee was an unknown creditor entitled only to 

notice by publication. The court reasoned: 

Nonetheless, plaintiffs argue that the Rock lsland knew that its 
employees had suffered asbestos exposure and therefore that the 
Rock lsland knew of their potential claims. However, the court 
does not find, in the absence of any indication that a particular 
claim would ensue, that plaintiffs can be classified as potential 
creditors. A trustee has no duty to give notice, other than 
publication, to non-creditors. . . .[I5] 

But Rock lsland differs from our case because there was no entity, like 

Local 7, to which the railroad could have given notice. Notice to individual 

employees is not the issue here. Rather, Todd knew of an entity whose 

members had been exposed to and injured by asbestos on its job sites. Both the 

union and its potential claimants were reasonably ascertainable. 

Todd also cites Trump Tai Mahal Associates v. ~libraham," where the 

court found that a casino customer who was injured in a slip and fall and had 

submitted an incident report to the casino was an unknown creditor not entitled to 

actual notice of Trump Taj Mahal's bankruptcy. Citing the Rock lsland case, the 

Trump court reasoned that the casino customer was one of several hundred 

potential claimants and, "although many people in [the customer's] position 

threaten to file suit against the Taj, only a nominal number, if any, actually bring 

suit."17 In the absence of any specific information that reasonably suggested the 

individual customer would file a claim, the court found the customer's claim, 

l 5  In re Chicaqo, 90 B.R. at 330-31. 
l6156 B.R. 928 (Bankr. D.N.J. 1993), aff'd sub nom., Trump Tai Mahal 

Assocs. v. O'Hara, 1993 U.S. Dist. LEXlS 17827 (D.N.J. December 13, 1993). 
l7Trump, 156 B.R. at 940. 



"although conceivable, was speculative and conjectura~."'~ But, as in Rock 

Island, the Trump court was again analyzing a situation in which there was no 

known entity to which the debtor could have given notice. 

Both Trump and the Rock Island case raise concerns articulated in 

Chemetron Corp. v. ones,'^ which are not present here. In Chemetron, the 

Third Circuit found that a group of former residents and occasional visitors to a 

toxic site contaminated by Chemetron were unknown claimants not entitled to 

actual notice of Chemetron's bankruptcy. The trial court had found that, 

'"Chemetron knew or should have known that it was reasonably foreseeable that 

it could suffer claims from individuals living near the [toxic site]"' and on that basis 

found the claimants were known creditor^.^' On appeal, the court rejected the 

trial court's "'reasonably foreseeable"' test and instead held that the proper 

inquiry was whether the claimants and their claims were "'reasonably 

ascertainab~e."'~~ 

Specifically, the court rejected the notion that Chemetron should be 

required to conduct a title search on all properties surrounding the toxic sites to 

locate all the people who might have lived in the area in the 20 years leading up 

to the bankruptcy proceedings. The court held that such a requirement would 

give rise to a "Scylla of causational difficulties and a Charybdis of practical 

concerns."22 As for the difficulties in determining how great a geographic area 

Trump, 156 B.R. at 940. 
l 9  72 F.3d 341 (3rd Cir. 1995), cert. denied, 51 7 U.S. 1137 ( 1996). 
20 Chemetron, 72 F.3d at 347. 
21 Chemetron, 72 F.3d at 347. 
22 Chemetron, 72 F.3d at 347. 



the search would need to cover, or how broad the temporal dimension need be, 

the Chemetron court stated, "while we might be urged to bring these 

determinations under Mullane's 'reasonably calculated under the circumstances' 

umbrella, . . . we hesitate to thrust the judiciary into a domain where decisions 

turn on rarely pellucid and often disputed scientific studies, requiring different 

varieties of technical expertise from case to case."23 

And as for the practical difficulties involved, the court stated, "No title 

search could reveal the identity of claimants who merely visited houses in the 

vicinity of the sites at some point in the distant past, and we decline to impose 

any Orwellian monitoring requirements on Chemetron and similarly situated 

corporations."24 The court summed up its discussion by stating, "Debtors cannot 

be required to provide actual notice to anyone who potentially could have been 

affected by their actions; such a requirement would completely vitiate the 

important goal of prompt and effectual administration and settlement of debtors' 

As we stated above, none of these concerns is present in our case. 

Unlike the railroad in Rock Island, the casino in Trump or the chemical company 

in Chemetron, we are not requiring Todd to search through records to pull out 

names of individuals who might bring a claim against the company. No scientific 

or practical conundrums would arise from notifying an asbestos workers' union. 

Because we need not be concerned with Scylla, Charybdis or Orwell in our case, 

23 Chemetron, 72 F.3d at 348 (quoting Mullane, 339 U.S. at 314). 

24 Chemetron, 72 F.3d at 348. 

25 Chemetron, 72 F.3d at 348. 




the practical problems underlying the decisions in Rock Island, Trump and 

Chemetron do not mandate the same result here. 

When courts have held that actual notice was required, they have focused 

on what information the debtors had in their possession in determining whether a 

potential claim was reasonably ascertainable. For example, in Foqel v. ~ e 1 1 , ~ ~  the 

City of Denver had purchased a large amount of defective pipe. The Seventh 

Circuit held Denver was entitled to actual notice of the manufacturer's successor 

in interest's bankruptcy, even though the pipes did not burst until years after the 

bar date and Denver had not previously notified the debtor of its claim. The court 

reasoned, "the potential claimants were all purchasers of a product manufactured 

by the debtor's predecessor, and Denver in particular was a large p~ rchaser . "~~  

Moreover, because "[olther pipe claimants had filed multimillion dollar claims" the 

court said the "suggestion that the trustee could not have discovered that Denver 

had purchased a large quantity of the defective pipe strikes us as risible."28 In 

sum, the court determined that Denver's identity and potential claim were 

reasonably ascertainable because the debtor need only look to its own books 

and records to determine that the City of Denver had purchased a large amount 

of pipe that at the time of the bankruptcy the debtor knew was potentially 

defective. Similarly here, Todd was aware of large numbers of asbestos claims 

arising from its operations at the time of its bankruptcy and of a union that 

represented asbestos workers on its job sites. As in Foqel, there was no reason 

26 221 F.3d 955 (7th Cir. 2000). 
27 Foqel, 221 F.3d at 963. 
28 Fonel, 221 F.3d at 963. 



the trustee would not have been aware of the claims and the union whose 

members were likely to have them. 

In Solow Buildinq Co. v. ATC ~ssociates,~' the court found that a building 

management group, Solow, was a known creditor because the debtor renovation 

company, ATC, had in its possession at the time of filing for bankruptcy letters 

from Solow threatening legal action for damages caused by their alleged 

improper asbestos abatement practices." At the time of filing, ATC was also 

defending a lawsuit against the leaseholder of the Solow property, who hired 

ATC, concerning the same inadequate abatement practices. Thus, the court 

concluded, "ATC should have been alerted to the possibility that a claim might 

reasonably be filed against it."31 

Applying the law to the facts of this case, Todd was aware that there were 

asbestos-related claims for which it may be liable. It was also aware that its 

subcontractors employed members of a union who had been exposed to 

asbestos on its job sites. Todd had in its possession specific information that 

reasonably suggested it would be liable to members of Local 7 for asbestos- 

*' 175 F. Supp 2d 465, 473 (E.D.N.Y. 2001). 

30 3ne such letter stated: 


"We demand that you desist from continuing these irregular, 
and what we are advised are, illegal procedures in the asbestos 
abatement and containment and will hold you and your personnel 
supervising the work responsible for any damages or claims by 
personnel in the building for your failure to properly control the 
asbestos in the Morgan premises." 

Solow, 175 F. Supp. 2d at 472. We note there is little, if any, difference between 
these letters and those found to be insufficient to require notice in the Trump 
case. Both threatened future legal action but had not resulted in lawsuits at the 
time of the bankruptcy filing. 

31 Solow, 175 F. Supp. 2d at 473 (citing In re Drexel Burnham Lambert 
Group, 151 B.R. 674 (Bankr. S.D.N.Y. 1993)). 



related tort claims. Therefore, notice to the union was "reasonably calculated, 

under all the circumstances, to apprise interested parties of the pendency of the 

action and afford them an opportunity to present their objection^."^^ 

In reaching our decision in this case, we have taken into account a 

number of circumstances not present in the cases on which the parties rely. 

These include the likelihood that anyone working under conditions similar to 

those Herring experienced would have grounds for an asbestos-related tort 

claim, the ease with which Todd could have notified Herring's union, and the 

uniquely rich source of information possessed by the union. Under the Mullane 

due process standard, we hold that in these specific circumstances an attempt to 

identify and notify workers like Herring through their union was required. Unlike 

Chemetron, our decision does not turn on disputed scientific studies addressing 

how foreseeable a claim may be under the circumstances of a specific case.33 

Nor is Todd required to provide actual notice to every person who could 

potentially have been affected by its actions.34 Instead, the potential claimants 

and their claims here are reasonably ascertainable because Todd had in his 

possession "some specific information that reasonably suggests both the claim 

for which the debtor may be liable and the entity to whom he would be liable."35 

Under these circumstances, requiring Todd to give notice to Local 7 balances the 

32 Mullane, 339 U.S. at 314 (citing Milliken v. Mever, 31 1 U.S. 457, 61 S. 
Ct. 339, 85 L. Ed. 278 (1940); Grannis v. Ordean, 234 U.S. 385, 34 S. Ct. 779, 
58 L. Ed. 1363 (1 914); Priest v. Trustees of Las Veaas, 232 U.S. 604, 34 S. Ct. 
443, 58 L. Ed. 751 (1914); Roller v. Hollv, 176 U.S. 398, 20 S. Ct. 410, 44 L. Ed. 
520 (1900)). 

33 Chemetron, 72 F.3d at 348. 

34 Chemetron, 72 F.3d at 347-48. 

35 Crvstal Oil, 158 F.3d at 297. 




~nterests of potential creditors with "the important goal of prompt and effectual 

administration and settlement of debtors' estates" and establishes a workable 

standard upon which debtors and courts may rely.36 

For the above reasons, we reverse the trial court's decision. 

WE CONCUR: 


-

36 Chemetron, 72 F.3d at 348. 
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No. 55055-1-1, Herrinq v. Todd Shipvards Corp. 

GROSSE, J. (dissenting) - In a bankruptcy action, a potential creditor is 

entitled to actual notice of the debtor's bankruptcy only if the potential creditor 

and his or  her claim is reasonably ascertainable to the debtor through the 

debtor's reasonably diligent efforts. In order for a potential creditor's claim to be 

reasonably ascertainable to the debtor, the debtor must have in his or her 

possession some specific information that suggests both the claim for which the 

debtor may be liable and the entity to whom he or she would be liable. Because 

at the time Todd Shipyards Corporation (Todd) filed for bankruptcy it did not have 

in its possession some specific information that reasonably suggested it would be 

liable to Roger Herring for his asbestos related tort claims, Herring was an 

unknown creditor and publication notice was sufficient. 

The majority's analysis is deficient in two major respects. First, the central 

issue here is whether Herring was a known or unknown creditor, not whether the 

Asbestos Workers Union Local No. 7 (AWU Local No. 7) was a known or 

unknown creditor. After all, it is Herring who has filed the claim here, not the 

union.' Second, in holding that the union was entitled lo actual notice because 

Todd knew that members of the AWU Local No. 7 Todd "could reasonably be 

' Even if the issue turned on whether the union was a known creditor, there is 
nothing in the record to support the contention that the union was a known 
creditor, because there is nothing in the record showing that the AWU Local No. 
7 had any existing or potential claims against Todd Shipyards. To the contrary, 
odd points out the AWU Local No. 7 did not represent Todd employees, but 

employees of Todd subcontractors. Thus, they had no collective bargaining 
agreements or other contracts with Todd that could give rise to claims making 
them known creditors to Todd for purposes of bankruptcy. 



expected to suffer asbestos-related diseases for which they would file tort 

claims," the majority applies the "reasonably foreseeable" test rejected in 

chemetron2 and fails to faithfully apply the reasonably ascertainable test 

articulated in the case law. 

Turning first to the facts, it is uncontested that a search of Todd's own 

books and records would not have revealed Herring's name and address. It is 

also uncontested that Todd, reasonably relying on the bankruptcy court's order 

setting out who was entitled to actual notice, personally notified all entities on its 

accounts receivable and payable registers, all entities that conducted business 

with Todd, and all unions that represented Todd emp~oyees.~ The Marsh 

declaration also states that Todd identified its subcontractors as entities to whom 

it would send actual notice. "[Elveryone who conducted business with Todd" and 

Todd's "subcontractors" are categories that would presumably include Herring's 

employer. 

These steps are enough under these circumstances to constitute 

reasonable diligence on the part of Todd, and this court should not impose the 

additional requirement that Todd provide notice to a non-creditor (the union) in 

the hope that it would identify a potential creditor (Herring) whose identity and 

Chemetron v. Jones, 72 F.3d 341, 347 (3rd Cir. 1995). 
Declaration of Michael Marsh ("Todd made diligent efforts to identify and notify 

potential creditors of its bankruptcy. Such efforts included notifying individuals on 
its accounts receivable and accounts payable registers, notifying everyone who 
conducted business with Todd, and notifying all unions representing Todd's 
employees. In addition, I recall that Todd Shipyards identified its subcontractors 
as entities to whom I would send actual notice."). 



potential claim were unknown to “ odd.^ Such a requirement is inconsistent with 

existing case law defining when a potential claim is reasonably ascertainable. As 

the case law holds, the appropriate test of whether a potential claim is 

reasonably ascertainable is determined based on the information the debtor has 

in its possession at the time of the bankruptcy proceedings, and not on a factual 

finding as to what might have happened had the debtor notified a non-creditor. 

As summarized by the Fifth Circuit: "[lln order for a claim to be reasonably 

ascertainable, the debtor must have in his possession, at the very least, some 

specific information that reasonably suggests both the claim for which the debtor 

may be liable and the entity to whom he would be l iab~e."~ 

Furthermore, decisions such as these should not turn on often disputed 

scientific studies addressing how foreseeable a claim may be under the 

circumstances of a specific case.6 Nor should a debtor be required to provide 

actual notice to anyone who potentially could have been affected by their 

actions.' Instead the test is whether the potential claimant and his claim is 

reasonably ascertainable, meaning the debtor has in his possession "some 

specific information that reasonably suggests both the claim for which the debtor 

may be liable and the entity to whom he would be liable."' Such a rule, when 

properly applied, balances the interests of potential creditors with "the important 

That Todd chose to notify the unions that represented Todd employees does 
not undermine Todd's position in this case that it was not required to notify 
Herring's union. This is because the unions Todd notified were known creditor's 
to Todd, with potential claims under collective bargaining agreements. 

In re Crvstal Oil, 158 F.3d 291, 297 (5th Cir. 1998). 
Chemetron, 72 F.3d at 348. 
'Chemetron, 72 F.3d at 347-48. 

In re Crvstal Oil, 158 F.3d at 297. 



goal of prompt and effectual administration and settlement of debtors' estates" 

and establishes a workable standard upon which debtors and courts may rely.g 

Here, the majority fails to properly apply the reasonably ascertainable test. 

The majority's analysis turns on its finding that Todd "knew that members of the 

Asbestos Workers Union Local No. 7 (Local 7) who had worked at Todd could 

reasonablv be expected to suffer asbestos-related diseases for which they would 

file tort c~aims." '~ This "coulci reasonably be expected"" test applied by the 

majority is no different than the "reasonably foreseeable"'* test rejected in 

Chemetron and is not the "reasonably ascertainable" test which the majority 

purports to apply. 

While Todd may have been generally aware that there were asbestos 

related claims for which it may be liable, the undisputed facts of this case reveal 

that it possessed no specific information of Herring's identity or his exposure to 

asbestos. Todd thus did not have in its possession specific information that 

reasonably suggested it would be liable to Herring for his asbestos related tort 

claims. Therefore, Herring was an unknom creditor and notice by publication 

was sufficient. 

For the above reasons, I respectfuily dissent. 

Chemetron, 72 F.3d at 348. 
10 Majority opinion at 2 (emphasis added). 
11 Majority opinion at 2.
'*Chemetron, 72 F.3d at 347-48. 
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10 ROGER HERRING, 1 
1 

11 Plaintiff, ) NO. 02-2-28063-3 SEA 

12 v. 
) 
) DECLARATION OF MICHAEL G .  

13 ) MARSH IN SUPPORT OF TODD 
TEXACO, INC. ;GEORGIA-PACIFIC ) SHIPYARD'S MOTION FOR SUMMARY 

14 CORP.; INTALCO ALUMINUM ) JUDGMENT 

l 5  
CORPORATION; SABERHAGEN 1 
HOLDINGS, INC. ; METROPOLITAN LIFE ) 

16 INSURANCE CO. ; CROWN CORK & ) 

l 7  
SEAL COMPANY, INC. ;SHELL OIL 
COMPANY; ARC0 OIL AND GAS 

) 
1 

18 COMPANY; LOCKHEED SHIPBUILDING ) 
COMPANY; and TODD SHIPYARDS ) 

19 CORPORATION, ) 

20 Defendants. 
) 
) 

2 1 1 

I, MICHAEL G .  MARSH, hereby declare as follows: 

11 
1. I am the Secretary and General Counsel of Todd Shipyards Corporation. As 

25 	 .such, I hare personal knowledge of' Todd Shipyards history operations and policies. I make 

this declaration fiom personal knowledge and I am otherwise competent to testify about the 
27 
28 1 1 matters stated herein. 	 I 

Law O& 
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2. Todd Shipyards Corporation was founded in 1916 with operations in Seattle and 

elsewhere. It has operated its present facility on Harbor Island in Seattle for more than 80 years. 

3. In 1939, Todd Shipyards Corporation entered into a joint venture to organize a 

new Washington Corporation, the Seattle-Tacoma Shipbuilding Corporation for the purpose of 

engaging in new ship construction in Tacoma and Seattle during World War II. At that time, 

Todd owned 50% of the Seattle-Tacoma Shipbuilding Corp. Seattle-Tacoma Shipbuilding Corp. 

and Todd Shipyards Corp. shared common directors. 

15 11 Corporation assumed all of Todd Pacific Shipyards, Inc.'s assets and liabilities when it was 

4. By June 1944, Todd owned a 100% interest in the Seattle-Tacoma Shipbuilding 

* 
Corporation and the company's name was changed to Todd Pacific Shipyards, Inc. Eventually, 

i n  1946, Todd Pacific Shipyards, Inc. was dissolved and the Tacoma division was operated under 
13 

14 
the name of the Todd Shipyards Corporation until 1947 when it was closed. Todd Shipyards 

16 /Idissolved in 1946. At all times, Todd Shipyards Corporation retained control over the Seattle- 

l 7  Tacoma Shipbuilding Corp./Todd Pacific Shipyards, Inc. and directed its activities. 1 1  

5. Todd Shipyards Corporation and Todd Pacific Shipyards Corporation filed a 

11 voluntary petition for Chapter 11 reorganization on August 17, 1987, in the United States 
2o 
21 IIBankruptcy Court for the District of New Jersey. 

6. The bar date for filing proofs of claims was June 6, 1988. As ordered by the 22 11 
Bankruptcy Court, notice of the bar date was published in, amongst others, the Seattle Times, the 

25 I1Seattle Post-Intelligencer, and the national editions of The New York Times and The Wall Street 

26 IIJournal on March 16, 1988. True and correct copies of the Notice of Bar Date For Filing Proofs 

27 llof Claim or Interest published in the Seattle Times, the Seattle Post-Intelligencer, and the 

DECLARATION OF MICHAEL G.MARSH - 2 
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1 11 national editions of The New York Times and The Wall Street Journal are attached hereto as 

11 true and correct copy of the Debtors' Third Amended Joint Plan of Reorganization is attached I 

6 hereto as Exhibit B. 


7 

8. The Bankruptcy Court entered the Order Confirming Debtor's Third Amended 

8 
( 1  ~o in t  Plan of Reorganization on December 14, 1990. A true and correct copy of the Order I
9 

11 Confirming Debtors' Third Amended Joint Plan of Reorganization is attached as Exhibit C 
lo  
11 ((hereto. I 


9. As ordered by the Bankruptcy Court, notice of the confirmation hearing was l2  It 
13 


published in the national editions of The Wall Street Journal and New York Times on November 
14 


11 
2, 1990. True and correct copies of the Certifications of Publication for The New York Times 

l 5  
16 11 and The Wall Street Journal are attached hereto as Exhibit D. The same notice was published in I 

l 7  11 the Seattle Times and the Seattle Post-Intelligencer on the same days. Notice of entry of the I 

18 


19 

confirmation order was also published in the same newspapers on December 28, 1990. A true 


zo /Iand correct copy of the Notice of (i) Order Confirming Debtors' Third Amended Joint Plan of 


21 1) Reorganization, and (ii) Discharge of Debts is attached hereto as Exhibit E. I 

22 


10. As counsel for Todd during its bankruptcy, I was aware that Todd was required to 

23 


24 I1make a diligent search to discover and notify possible claimants. I was also a member of Todd I 

2S IIShipyards' management team charged with the responsibility of identifying those entities to 


26 11 which Todd Shipyards would provide actual notice of its bankruptcy filing. However, Todd was I 

27 l(not able nor required by the Banlauptcy Court to locate and notify all of its previous employees, I 
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1 	 the employees of subcontractors or others who conceivably could have claims against Todd. Had 

Todd been required to somehow retrieve the books and records relating to all of its previous 
3 

employees, this not only would have been unreasonable, but it would not have turned up Mr. 
4 

Herring's name. Mr. Herring was never an employee of Todd Shipyards Corp. or any of its 

6 affiliates. 


7 

1 1 .  In order to identify Mr. Hening, Todd would have had to identify the employees 


8 

of the hundreds of subcontractors who have worked for Todd over the years. Not only has Todd 


9 

never possessed such information, but Todd would not be privy to it even if all the 


1 1  subcontractors could be identified and contacted. In addition, the Bankruptcy Court did not order 


l2  Todd to undertake such a search. 

13 

12. Todd conducted the most diligent search for creditors which Todd's resources 

14 


permitted. Any further efforts to locate possible creditors would have been impractical based 


16 upon Todd's limited manpower resources, the state of Todd's books and records, and the 


l 7  
 financial and time constraints imposed upon Todd by Todd's bankruptcy proceedings. For this 
18 

reason, Todd relied upon published notice, as ordered by the Bankruptcy Court, to inform those 
19 


20 persons whose existence was not revealed by Todd's extensive search. 


21 13. Todd made diligent efforts to identify and noti@ potential creditors of its 


22 
 bankruptcy. Such efforts included notifylng individuals on its accounts receivable and accounts 
23 

payable registers, notifLtng everyone who conducted business with Todd, and notifylng all 
24 

25 unions representing Todd's employees. In addition, I recall that Todd Shipyards identified its 

26 subcontractors as entities to whom it would send actual notice. 

27 
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/I 14. Todd's bankruptcy also was widely publicized in the Seattle-area newspapers and  


2 

reported on the television news. 

3 

15. Despite Todd's best efforts to identify all potential creditors and claimants, 


4 


11 Mr. Hemng remained unknown to Todd during its bankruptcy proceedings. Todd did not learn 


6 1 I of Mr. Herring and his claims against Todd until Todd was joined in this action in 2003. I

11 I
16. Todd was not in the ordinary course of business a seller or manufacturer of 

asbestos products and did not anticipate large numbers of asbestos claims at the time it filed its 
9 


bankruptcy. At the time Todd commenced its banlcruptcy filing in 1987, Todd was aware of only 

11 111 
( a  handful of asbestos-related employee claims regarding its operations which had been filed in I

lo  


l 2  New Orleans. 
13 


17. As a result, Todd did not form a special committee or trust for "future" asbestos 
14 


l 5  I1claimants. However, because Mr. Herring had manifested symptoms of asbestos-related disease 

16 11  well before the commencement of Todd's Chapter 1 1 bankruptcy, Mr. Herring was a claimant I 

whose interests would have been represented by the Official Committee of Unsecured Creditors 


18 

and its counsel. 


19 
II 

I declare under penalty of perjury under the laws of the state of Washington that the 


2o 11 I 
21 IIforegoing is true and correct. 


22 
 DATED at Seattle, Washington, this /7day of March, 2004. 

23 


24 


25 

Michael G. Marsh 

26 


27 


28 
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PROSKAUER ROSE GOETZ L ~ D E L S O H H  

C O - C O U ~ S ~ ~ 
t o  Debtors 

1585 Broadway 

New York, New York 10036 

( 2 1 2 )  969-3000 

; RAVIN, SARASOW, CDOK, BAUHGARTEN 
FISCH C BAIHE 


CO-Counsel t o  Debtors 

103 Eisenhower Parkvay 

~ o s e l a n d ,New J e r s e y  07068 

(201) 228-9600 


VNITED STATES BANE2UPTCY COURT 

___-----------------------------X FOR THE DISTRICI! O F  NEW JSRSSY 

In re: 


TODD SHIPYARDS CORPORATION, : (Chapter  11) 

TODD PACIFIC SHIPYARDS : c a s e  NOS. 87-5005 WT 

txRPORATION, - 87-5006 WT 

Debtors. 

ORDER CONFIRWING DEBTORS ' TBfRD AHE?TDED 

JOINT PLAN OF REORGANWON 


This  ma t t e r  having been opened t o  this C o u n  upon t h e  

a p p l i c a t i o n  of Todd Shipyards  Corpora t ion  and Todd P a c i f i c  

sh ipyards  Corporat ion,  deb to r s  and debtors- in-possess ion 

I (  
( j o i n t l y ,  +he "Debtorsu) dc ted  June  22, 1990 f o r  an Order, 

pursuant  t o s e e i o n  1129 of T i t l e  11, Uni ted  . s t a t e s  Code, 11 

U.S.C. 1 101 ( t h e  "Banknp tcy  Codeu),  c o n f i r r i n g  a plan 

of r eo rgan iza t ion  f i l e d  by t h e  Debtors;  and upon t h e  Debtors'  

~ h i r d-ended Joint P l a n  of Reorgzniza t ion  dated October 2 6 ,  1990 

( t h e  "Plan") ( a  c a p i t a l i z e d  terns n o t  d e f i n e d  h e r e i n  shcll have 



1 	 t h e  neaning ascr ibed t o  them i n  t h e  P l a n ) :  and upon t h e  Debto rs '  , 
~ h i r dAmended Disclosure Statement ( r e l a t i n g  t o  t h e  Plan)  date5 I 

?o c t o b e r  26 ,  1990 ( t h e  wDisclosure  S t a t e s e n t " )  which vas CFprovee ! 
as con ta in ing  "adequate information",  as such t e r -  is de f inee  in i 
s e c t i o n  1125 of t h e  Bankruptcy Code, by Order of t h i s  Court 

e n t e r e d  on October 30, 1 9 9 0  ( t h e  "Disc losure  Sta tement  Approvzl I
o r d e r m ) ;  and t h e  Debtors each having f i l e d  a v o l u n t c r y  p e z i t i c a  I 
f o r  r eo rgan iza t ion  under Chapter 11 of t h e  Bankruptcy Code on 

~ u g u s t17,  1987 and having cont inued i n  t h e  o p e r a t i o n  of t h e i r  

bus inesses  and management of t h e i r  p r o p e r t i e s  a s  debtors- in-

pursuant  t o  Sec t ion  1107 and 1108 of t h e  Bankruptcy 

Code: and t h e  Disc losure  Statement Approval Order having,  intez 

alizi:  (i)d i r e c t e d  t h e  Debtors t o  s o l i c i t  accep tances  o r  

r e j e c t i o n s  of t h e  P lan ;  (ii)approved t h e  forms of b a l l o t  t o  be 

t r a n s n i t t e d  wi th  t h e  Disc losure  Sta tement  and Plan  f o r  vo t ing  

purposes;  (iii) scheduled t h e  h e a r i n g  on Confirmation of the P l c n  

f o r  Decerber 1 4 ,  1990 a t  1 1 : O O  o ' c l o c k  i n  t h e  forenoon o r  a s  soon 

t h e r e a f t e r  as counsel  can be hea rd  ( t h e  "Confirmation hear in^"); 

( i v )  d i r e c t e d  t h a t  o b j e c t i o n s  t o  conf i rma t ion  of t h e  Plan be 

f i l e d  and served pursuant  t o  Bankruptcy Rule 302O(b) such t h a t  

+fiey would be f i l e d  v i t h  t h e  Cour t  and served on c e r t a i n  

s p e c i f i e d  p a R i e s  no l a t e r  t h a n  t e n  (10) days p r i o r  t o  t h e  

c o n f i r o z t i o n  Hearing; (v)  approved the form of n o t i c e  t o  be 

provided by t h e  Debtors r e s p e c t i n g  t h e  v o t i n g  p rocess  and t h e  

conf inaa t ion  Hearing; and ( v i )  d i r e c t e d  t h a t  a l l  b a l l o t s  must be  


rece ived on o r  be fo re  t h e  c l o s e  of b u s i n e s s  on December 5 ,  1 9 9 0  




t o  be e l i g i b l e  t o  be counted i n  de te rmining  v h e t h e r  t h e  P l s n  is 

a c c e p t e d  o r  r e j e c t e d ;  and t h e  Debtors  having  s e r v e d  ( i )  cc;ies cf 

the  Disc losu re  S t a t e n e n t  and t h e  P lan  and (ii)a bcllo: a s  

= e q u i r e d  pursuant  t o  t h e  Di sc losu re  S t a t emen t  Approval 0-4 rz:!-YE:: 

the Debtors  having publ i shed  a n o t i c e  r e s p e c t i n g  t h e  C o n f i r = , z t i c 3  

~ e a r i n gonce i n  t h e  Wall S t r e e t  J o u r n a l  ( n a t i o n a l  e d i t i o n )  end 

o n c e  i n  t h e  Hew York Times ( n a t i o n a l  e d i t i o n )  i n  accordance v i t k  

t h e  Disc losu re  Statement  Approval Order;  and a f f i d a v i t s  of 

service and p u b l i c a t i o n  having been filed w i t h  t h e  Clerk  of t k i s  

c o u r t  wi th  r e s p e c t  t h e r e t o ;  and a D e c l a r a t i o n  of Claudia D.  Kin3 

t e r r i f y i n g  t h e  B a l l o t s  Accept ing and R e j e c t i n g  t h e  Plan having 

been  f i l e d  v i t h  t h i s  Court ;  and t h e  a c c e p t a n c e s  and r e j e c t i o n s  af 

the P l a n  of t h o s e  h o l d e r s  of Allowed C l a i m s  t h a t  vo ted  having 

been du ly  r ece ived  and t a b u l a t e d ;  and it a p p e a r i n g  t h a t  the 

s o l i c i t a t i o n  and t a b u l a t i o n  of  a c c e p t a n c e s  hav ing  t h u s  been 

accomplished i n  a proper  and f a i r  manner s a t i s f a c t o r y  t o  t h i s  

court; and one o b j e c t i o n  t o  c o n f i r m a t i o n  of t h e  Plan having been  

i n i t i a l l y  r ece ived  b u t  subsequen t ly  withdrawn;  and it zp?ecrin? 

t h a t  t h e  Plan h a s  been du ly  a c c e p t e d  by t h e  c r e d i t o r s  and 

i n t e r e s t  h o l d e r s  whose accep tance  is r e q u i r e d  i n  accordance with 

t h e  p r o v i s i o n s  of S e c t i o n  1 1 2 6  of t h e  Bankruptcy Code: and upon 

t h e  e n t i r e  r eco rd  of t h e  Deb to r s1  Chapter 11 c a s e s ,  t h e  

arguments of  counse l ,  and t h e  t e s t i m o n y  of w i t n e s s e s  and 

i n t r o d u c t i o n  of evidence a t  t h e  C o n f i r n a t i o n  Hearing:  and a f t e r  

due ' d e l i b e r a t i o n :  end s u f f i c i e n t  cause appearing t h e r e f o r ;  enC 



-

IT HAVING BEEN FOUND M D D E T E Z ! H e D  by t h i s  Court ,  

I 

B. The Debtors, a s  proponents of t h e  P l a n ,  , have 

complied v i t h  t h e  c p p l i c a b l e  p rov i s ions  of t h e  Bankruptcy Code. 

I 

any means 

C. The Plan has  been proposed i n  good f a i t h  and n o t  

forbidden by law. 

by 

J 

D. Any payment made o r  t o  be made by t h e  Debtors oz 

any person i s s u i n g  s e c u r i t i e s  o r  acqu i r ing  p r o p e r t y  under t h e  . 

plan, f o r  s e r v i c e s  o r  f o r  c o s t s  and expenses i n ,  o r  i n  c o n n e c t i o n  

with, these  Chapter 11 c c s e s ,  o r  i n  connect ion  v i t h  t h e  Plan and 

i n c i d e n t  t o  the Chapter 11 cases ,  has  been approved by, o r  will 

be subject t o  t h e  approval  o f ,  t h e  Court a s  r easonab le .  

11 

II 

E. The Debtors have d i s c l o s e d  the  i d e n t i t y  and 

a f f i l i a t i o n s  of those  i n d i v i d u c l s  proposed t o  con t inue  t o  s e r v e ,  

a f t e r  confirmation of t h e  Plan ,  a s  a d i r e c t o r ,  o f f i c e r ,  v o t i n g  

t m s t e e  O r  i n s i d e r  of t h e  Debtors pursuan t  t o  t h e  s t a t ement  f i l a d  

by t h e  Debtors r e s p e c t i n g  o f f i c e r s  and d i r e c t o r s  and t h e  t e r n s  of 

t h e i r  e r p l o p e n t ,  and t h e  continuance i n  such o f f i c e  of each s u c h  

i n d i v i d u a l  i s  c o n s i s t e n t  w i t h  t h e  i n t e r e s t s  of c r e d i t o r s  2nd 

e q u i t y  s e c u r i t y  holdezs  and v i t h  publ ic  p o l i c y .  

" 
4 

b-ag 
0061 



F. There c r e  no r a t e  changes provided f o r  i n  t h e  

Plan, v i t h  respect  t o  which r a t e s ,  a governmental r e w l a t o r y  

commission has j u r i s d i c t i o n  over t h e  Debtors a f t e r  confi=a:ion. 

G. (1) The Plan p roper ly  c l a s s i f i e s  c l a i r s  cnd  

interests and properly des igna tes  such C l a s s e s  i n  accordance 

v i t h  S e c t i o n  1 1 2 2  of t h e  Bankruptcy Code; 

( 2 )  The Plan spacifios M * - m f  Clains anc 

I n t e r e s t s  vhich a r e  impaired o r  no t  imparm under t h e  Plan: e n d  

( 3 )  With r e s p e c t  t o  each impaired Class of Claims 

and I n t e r e s t s ,  ( i) each holder  of a Claim o r  I n t e r e s t  of such 

Class has  accepted t h e  Plan,  o r  will r e c e i v e  o r  r e t a i n  under t h e  

Plan  on account of such Claim or I n t e r e s t  p r o p e r t y  of a value, as 

of t h e  Ef fec t ive  Date of t h e  Plan,  t h a t  i s  n o t  l e s s  t h a n  t h e  

amount tha t  such holder vould s o  r e c e i v e  o r  r e t a i n  i f  t h e  D e b t o r s  

were l iqu ida ted  under Chapter 7 of the  Bankruptcy Code an such 

d a t e ,  and (ii) t h e r e  a re  no h o l d e r s  of  Allowed Secured Claims who 

made e l e c t i o n s  under Sec t ion  Ill1(b) ( 2 )  of t h e  Bankruptcy Code. 

H. Each Class  has accepted t h e  Plan  o r  is not  impaired  

under t h e  Plan. 

I. Except t o  t h e  e x t e n t  t h a t  t h e  h o l d e r  of a 

p a r t i c u l a r  Claim has agreed t o  a d i f f e r e n t  t r e a t n e n t  of such 

' l a i n ,  t h e  Plan provides t h a t :  

(1) With r e s p e c t  t o  a C l a i m  of a kind s p e c i f i e d  in 

Sections 507(a)  (1) o r  ( 2 )  of t h e  Bankntptcy Code, a s  soon es 



~ r a c t i c a b l e  a f t e r  the  Ef fec f ive  Date, t h e  ho lde r  of  such C 1 . k  

w i l l  r e c e i v e  on account of such Claim, cash equal  t o  t h e  a l l o ~ - e =  

amount of such Claim; 

( 2 )  With r e s p e c t  t o  a C lass  oi Cla ics  of E k i n 2  

s p e c i f i e d  i n  Sect ions  507 ( a )  ( 3 ) ,  (0, ( 5 )  , o r  ( 6 )  of t h e  

Bankrcptcy Code, each ho lde r  of a Claim of such C l a s s  w i l l  

r e c e i v e  cash a s  soon a s  p r a c t i c a b l e  a f t e r  t h e  E f f e c t i v e  D z t e ,  

e q u a l  t o  t h e  allowed amount of such C l a i m ;  and 

( 3 )  With r e s p e c t  t o  a  Claim of a kind s p e c i f i e d  i n  

s e c t i o n  507(a)  (7 )  of t h e  Bankxuptcy Code, t h e  ho lde r  of such 

c la im w i l l  r ece ive  a s  soon a s  p r a c t i c a b l e  a f t e r  t h e  E f f e c t i v e  

Date, on account  of such Claim, Cash equa l  t o  t h e  ~ l l o v e d  amourif 

of such Claim. 

3. A t  l e a s t  one Class  o f  Claims t h a t  i s  impaired 

m d e r  t h e  Plan has accepted  t h e  P lan ,  d e t e m i n e d  without  

i n c l u d i n g  any acceptance of  t h e  P lan  by any i n s i d e r  holding a 

c l c i n  i n  such Clcss.  

X. Confinazt ion of t h e  P l a n  i s  not l i k e l y  t o  be 

f o l l o v e d  by t h e  l i q u i d a t i o n ,  o r  t h e  need f o r  f u r t h e r  financi.1 

r e o r g a n i z a t i o n ,  of t h e  Debtors o r  t h e  Reorganized Debtors. 

L. The Debtors have p a i d  o r  s h a l l  pay on o r  p r i c r  t o  

the  E f f e c t i v e  Date a l l  amounts due under  28 U.S.C. 5 1930. 

I 

I 

I 
! 

I 



M. The Plan provides  a d e q u a t e  means f o r  t h e  i1~r ; ' s  

i n p l e m e n t a t i o n ,  and i s  o t h e r v i s e  i n  compl iance  u i t h  

s e c t i o n  1123(a) of t h e  Bankxuptcy Code. The Debtors  v i l l  h a v e  

s u f f i c i e n t  funds on hand a s  of Decezber 1 7 ,  1990 t o  o ~ k e  t h e  

c a s h  d i s b u r s e a e n t s  provided f o r  i n  t h e  P l a n  i n c l u d i n g  t h e  


p r e p a p e n t  of t h e  p r i n c i p a l  of t h e  C o n f i r n a t i o n  O b l i g ~ . '  
~ l o n s  


o t h e r v i s e  payable  3 6 0  days a f t e r  t h e  C o n f i m a t i o n  c ate. 


0 .  The Plan p rov ides ,  p u r s u a n t  t o  S e c t i o n  6 . 3  

t h e r e o f ,  f o r  t h e  c o n t i n u a t i o n  of r e t i r e e  b e n e f i t s  i n  a c c o r a ~ n c e  

w i t h  S e c t i o n  1 1 2 9(a) (13) of t h e  B a n k m p t c y  Code. 

The s u b s t a n t i v e  c o n s o l i d a t i o n  o f  t h e  Debtors1  

e s t a t e s  f o r  t h e  purposes of  e f f e c t u a t i n g  t h e  P l a n  is a p p r o p r i r t e .  

IT IS OH THIS -r f "  TBPS(IPORE ORDEREDDAY OP' l*';--:+
t h a t :  

1. The Plan is hereby  c o n f i m e d ,  hav ing  met t h e  


r e q u i r e m e n t s  of Sec t ion  1129(a)  o f  t h e  Bankmptcy  Code. 


2 .  The r e c o r d  d a t e  f o r  t h e  pu rpose  of d e t e r - i n i n g  

t h o s e  h o l d e r s  of deb t  and e q u i t y  s e c u r i t i e s  e n t i t l e d  t o  

C i s t r i b u t i o n s  cnder  t h e  P lan  s h a l l  be a s  of  t h e  c l o s e  of  b u s i n e s s  

on Deceaber  1 4 ,  1990. 

3 .  S o l e l y  f o r  t h e  p u r p o s e s  of d i s t r i b u t i o n s  t o  be 

zade  unde r  t h e  P lan ,  t h e  E f f e c t i v e  Da te  of t h e  P lcn  s h a l l  be 

Decezber  17 ,  1990. 



4 .  On Decerber 1 7 ,  1 9 9 0 ,  a l l  of t h e  p r o p e r t y  c f  t p , e  

I I 
Ie s t a t e s  s h a l l  be ves t ed  i n  t h e  Debtors  2nd s h a l l  be f r e e  zn= 

c l e a r  of any and c l l  C l a i n s  of t h e  Deb to r s '  c r e d i t o r s  ane e ~ ~ l t y  I. 
4 

s e c u r i t y  h o l d e r s ,  and any and a l l  l i e n s  and e n c h r a n c e s  uhich I 
1have  not  been expres s ly  p re se rved  under  t h e  P l a n  s h a l l  be deenet 

e r t i n g u i s h e d  e s  of such d a t e .  

! 

5 .  C h e ~ i c c l  Bank ("Chemica ln) ,  as Escrov Age?.: 

p u r s u a n t  t o  an agreement ( t h e  "Escrov Agreementn) da t ed  a s  of 

o c t o b e r  2 6 ,  1990 between chemical  Bank and Todd h e r e t o f o r e  

approved by t h i s  Court s h a l l ,  on December 1 7 ,  1990,  disbcrse t h e  

funds i n  t h e  escrow account  it is h o l d i n g  ( t h e  REscrov Accsuntw) 

a s  f o l l o v s :  

a. With r e s p e c t  t o  payments t o  be made under t h e  

Plan t o  Whitmore C a p i t z l ,  L. P.  ("Whitmore"), t h e  s o l e  Clzss  4 

c l a iman t ,  Chemiccl is hereby  a u t h o r i z e d  t o  d i s b u r s e  such funds 

d i r e c t l y  t o  Whitnore a s  soon a s  p r a c t i c a b l e  on o r  a f t e r  t h e  

l a t e r  of t h e  E f f e c t i v e  Date o r  t h e  d a t e  of  s u r r e n d e r  t o  Todd of 

+he c e r t i f i c c t e s  r e p r e s e n t i n g  t h e  Notes  h e l d  by Whitnore ( o r  i f  

such c e r t i f i c a t e s  have been s t o l e n ,  l o s t ,  o r  d e s t r o y e d ,  i n  l i e u  

t h e r e o f  ( i)a l o s t  s e c u r i t y  a f f i d a v i t  and  ( i i ) a  bond i f  

r ea sonab ly  r e q u i r e d  by Tode ) ,  i n  c c c o r d a n c e  w i t h  v r i t t e n  v i r e  

i n s t r u c t i o n s  r ece ived  f r o n  Whitnore prior t h e r e t o .  

b.  With r e s p e c t  t o  the  b a l a n c e  of  t h e  funds 

h e l d  i n  t h e  Escrov Account,  on t h e  E f f e c t i v e  Da te ,  Chemiccl s h € l l  



-I I  d i s b u r s e  such funds +- nDu T-F L . .. 
. . ( t h e  "Disbursing gent").II 

6. The Debtors  Ere hereby a u t h o r i z e d  t o  provide t h e  

b a l a n c e  of t h e  funds  r e q u i r e d  t o  implement t h e  P lan .  i n c l c d i n s  

s u c h  funds a s  a r e  r e q u i r e d  t o  prepay t h e  C o n f i r n a t i o n  051;-- 3 a t i c r , ~  

oLthewise  payable  360 d a y s  a f t e r  t h e  C o n f i r n a t i o n  Date,  t o  t h e  

c is bur sing Agent on D e c e a e r  1 7 ,  1990. 

7. on December 17. 1990, i n t e r e s t  a t  t h e  r a t e  of  11% 

I/ 
p e r  annum s h a l l  s t o p  ac - ru ing  on t h e  amounts p a y a b l e  under t h e  

P lan  t o  h o l d e r s  of  Claims i n  C l a s s  3 ,  C l a s s  5 and C las s  6 .  

8. The Di sbur s ing  Agent s h a l l  d i s b u r s e  a l l  funds 

r e c e i v e d  from U l u i c a l  and from t h e  Debtors  and s e c u r i t i e s  

r e c e i v e d  from t h e  Debtors  on ly  i n  accordance  v i t h  t h e  te-ms o: 

t h e  Plan and t h i s  Order.  a s  soon a s  p r a c t i c a b l e  on o r  z f t e r  

& c e d e r  17.  1990, e x c e p t  t h a t  (i) t h e  D i s b u r s i n g  Agent i s  hereby  

a u t h o r i z e d  t o  prepay  t h e  p r i n c i p a l  amount of  t h e  C o n f i n a t i o n  

I/o b l i g a t i o n s  o t h e m i s e  payzb le  360 days  a f t e r  t h e  Conf i rna t ion  

Date cnd (ii)v i t h  r e s p e c t  t o  t h o s e  funds  t o  b e  p a i d  t o  c l ~ i a 2 n t s  

i n  a  manner o t h e r  t h a n  v i r e  t r a n s f e r ,  the D i s b u r s i n g  Agent sh.11 

hold such  funds  i n  a n  i n t e r e s t  b e a r i n g  accoun t  a t  Chemical Bank 

( t h e  "Disbursement Account") and s h a l l  d i s b u r s e  ( a )  such funds. 

i n c l u d i n g  i n t e r e s t  ea rned  on t h e  Disbursement  Account throu;k 

Janua ry  23, 1991, and (b )  s e c u r i t i e s ,  t o  such  c r e d i t o r s  o r  

h o l d e r s  of i n t e r e s t s  on o r  a b o u t  t h e  l a t e r  of J a n u a r y  23. 1991 o r  

the  e f f e c t i v e  d a t e  of the Herger. o r  a s  soon t h e r e a f t e r  8s t h e  



n e c e s s a r y  information is  r ece ived  from such c r e d i t o r s  by =he 

Debtors. 

9.  The Disbursing Agent is  a u t h o r i z e d  t o  nake 

payments t o  c r e d i t o r s  by vire t r a n s f e r  as p r o v i d e d  f o r  under  =he 

P l a n  as soon a s  p r a c t i c a b l e  on o r  a f t e - r  D e c e e e r  1 7 ,  1 9 9 0 .  

10. The Debtors cre hereby a u t h o r i z e d  and d i r e c t e d  to 

take a l l  S t e p s  necessary  t o  e f f e c t u a t e  consummation of t h e  P l a n  

i n c l u d i n g  b u t  no t  l i m i t e d  t o  t h e  m a i l i n g  of letters of t r a n s ~ i t -  

t a l  to h o l d e r s  of C la ins  o r  i n t e r e s t s  s e e k i n g  t h e  s u r r e n d e r  of 

d-ents r e p r e s e n t i n g  s u c h  o b l i g a t i o n s  and i n t e r e s t s ,  and t h e  

i n f o r m a t i o n  r equ i r ed  by t h e  Debtors  i n  o r d e r  t o  be a b l e  t o  comply 

w i t h  a p p l i c a b l e  law r e s p e c t i n g  d i s t r i b u t i o n s  made under t h e  p l a n  

t o  holders of such c la ims  and i n t e r e s t s .  

11. Except a s  o t h e r v i s e  e x p r e s s l y  provided i n  

s e c t i o n  1 1 4 1  of t h e  Bankruptcy Code o r  t h e  P l a n ,  the d i s t r i b u -

t i o n s  made pursuant  t o  t h e  P lan  w i l l  be i n  f u l l  and f i n a l  

s a t i s f a c t i o n ,  s e t t l e m e n t ,  r e l e a s e  and d i s c h a r g e  a s  a g a i n s t  t h e  

Debtors, of any d e b t  t h a t  a r o s e  b e f o r e  the Conf i rmat ion  Date and 

any debt  of a kind s p e c i f i e d  i n  S e c t i o n  502 (g) , 502 (h)  or 502 (i) 

of t h e  Bankruptcy Code and a l l  Claims and  i n t e r e s t s  of any 

n a t u r e ,  i nc lud ing ,  w i thou t  l i m i t a t i o n ,  any i n t e r e s t  accrued 

t b e r e o n  from and c f t e r  t h e  f i l i n g  Date, whether o r  no t  ( i )  a 

proof  of a C l a i n  o r  i n t e r e s t  based  on such d e b t ,  o b l i g a t i o n  o r  

i n t e r e s t  is f i l e d  o r  deemed f i l e d  unde r  S e c t i o n  501 of t h e  

Bankruptcy Code, (ii) such Claim or  Stock I n t e r e s t  i s  allowed 



under Section 502 of t h e  Bankruptcy Code or (iii) the h o ? d e r  cf 

such Allowed Claim or Stock Interest has accepted the Plan. This 

discharge shall include the extinguishment of any and all liens 

and encumbrances vhich have not expressly been preserved cnde: 

t h e  Plan. 

12. In addition, in consideration for past and fu=ure 

services, and other valuable consideration, a l l  of the Debtors' 

present and former officers, directors, agents, employees, and 

counsel s h a l l  be deemed discharged and released fro3 any cn5 all 

claims asserted or asserteble by any person, firm or corporation 

arising in any vay out of such person's relationship vith or work 

perfomed for the Debtors on or prior to the date hereof. 

13. The discharge set forth in the above decretal 


parasraphs shall not include: 


a. adainistrrtive expenses representing 

lizbilities incurred in the ordinary course of business by the 

Debtors as Debtors-in-Possession, or liabilities arising under 

loans or advances to the  Debtors as Debtors-in-Possession, or 

liabilities arisins under post-petition agreements or 

stipulations entered into by the Debtors as Debtors-in- 

Possession, vhich liabilities shall be paid by t h e  Debtors in 

accordance vith the tens and conditions of any such agreeoents 

or stipulations and the Plan, except as othervise provided in the 

Plan; 



b. a b i n i s t r a t i v e  expenses due t o  p r o f e s s i o n ~ l s  
I

r e p r e s e n t i n g  a l lovances  of conpensation and r e i a u r s e m e n r  of i 
expenses  a l lowable  pursuant  t o  Sec t ion  330 of t h e  Bankruptcy 1 
c o d e :  i 

c. The Claims f i l e d  by M e  Uni ted  S t a t e s  

r e l a t i n g  t o  response c o s t s  incur red  by t h e  Environmental 

p r o t e c t i o n  Agency v i t h  r e spec t  t o  t h e  Harbor I s l a n d  c i t e ,  as vel l  

as any c o s t s  incurred  i n  t h e  f u t u r e  and any f u t u r e  i n j u n c t i v e  

o b l i g a t i o n s  v i t h  r e s p e c t  t o  t h e  Harbor I s l a n d  s i t e ,  a s  

contemplated by A r t i c l e  8.5 of t h e  Plan,  and such  exclus ion f r o 3  

d i s c h a r g e  s h a l l  apply i r r e s p e c t i v e  of whether a s t i p u l a t i o n  a n d  

agreement t o  s e t t l e  and compromise environmental  Cla ins  of the . 

u n i t e d  S t a t e s  of America s h a l l  be f i l e d  v i t h  t h e  Court p r i o r  to 

the Confirmation Date; 

d. A l l  of t h e  o b l i g a t i o n s  r e l a t i n g  t o  

i n d e m i f i c a t i o n  and excu lpa t ion  e x i s t i n g  i n  f a v o r  of Todd's, and 

its s u b s i d i a r i e s ' ,  r e s p e c t i v e  p r e s e n t  o r  former d i r e c t o r s ,  

o f f i c e r s ,  employees, f i d u c i a r i e s ,  a g e n t s ,  a t t o r n e y s  o r  

c o n t r o l l i n g  persons as a r i s e  under a p p l i c a b l e  l a v  o r  cs provided 

i n  any of (i)Todd's C e r t i f i c a t e  of  I n c o r p o r a t i o n  i n  e f f e c t  p r i o r  

t o  o r  a s  of t h e  d a t e  h e r e o f ,  o r  (ii)Todd's by-lavs i n  e f f e c t  

p r i o r  t o  o r  a s  of t h e  d a t e  h e r e o f ,  o r  (iii)each  agreement 

i d e n t i f i e d  i n  t h e  Disc losure  Sta tement  o r  ( i v )  t h e  a r t i c l e s  of 

i n c o r p o r c t i o n ,  by-laus o r  s i m i l a r  documents o r  agreements of cny 

of Todd's s u b s i d i a r i e s  a s  i n  e f f e c t  p r i o r  t o  o r  a s  of t h e  dc te  



hereof ,  i n  each case v i t h  r e s p e c t  t o  o c t t e r s  o c c u r r i n g  on c r  

p r i o r  t o  t h e  E f f e c t i v e  Date, vhich  o b l i g a t i o n s  s h a l l  be a s s m e c  

by Reorganized Todd; 

e. R e t i r e e  Benef i t s  Coverage ( o t h e r  t h ~ ndeazh 

b e n e f i t s  coverage) f o r  a l l  e l i g i b l e  odd retirees vho e lec ted  t o  

r e t i r e  on o r  before  nay 3 1 ,  1988 and f o r  t h e i r  e l i g i b l e  spouses  

and e l i g i b l e  dependents vhich,  pursuent  t o  m i c l e  V I I I  of t h e  

Plan t e r x i n a t e s  ( 2 )  vhen t h e  a p p r o p r i a t e  maximum l i f e t i m e  b e n e f i t  

has been exhausted by c la ims ,  o r  (b) vhen t h e  e l i g i b l e  Todd 

r e t i r e e  becomes covered, o r  is e l i g i b l e  t o  be  covered,  under a 

program v i t h  another  employer providing s i m i l a r  b e n e f i t s  o r  (c) 

vhen t h e  e l i g i b l e  spouse o r  e l i g i b l e  dependent of an e l i g i b l e  . 

Todd r e t i r e e  ceases  t o  be such an e l i g i b l e  spouse  or e l i g i b l e  

dependent under t h e  terms of t h e  a p p l i c a b l e  p l a n ,  fund o r  

program. Under t h e  P lan ,  R e t i r e e  Benef i t s  c o n s i s t i n g  of death  

b e n e f i t s  s h a l l  a l s o  be provided pos t -conf i rna t ion  i n  t h e  amount 

and under t h e  t e r n s  of t h e  a p p l i c a b l e  p lan ,  fund o r  program. 

Re t i ree  B e n e f i t s  s h a l l  be provided a t  t h e  a p p l i c a b l e  l e v e l  

e s t r b l i s h e d  on o r  before  Hay 31, 1988 t o  the  e x t e n t ,  and f o r  the  

per iod ,  t h e  Debtors a r e  c o n t r a c t u a l l y  o r  o t h e r v i s e  l e g a l l y  

ob l iga ted  t o  provide  such b e n e f i t s .  Any p l a n ,  fund o r  progrtn 

f a r  t h e  p r o v i s i o n  of r e t i r e e  b e n e f i t s  may be amended o r  

terzl inated a t  any t ime according t o  t h e  terns of such plan or  

progren. Nothing h e r e i n  conta ined s h a l l  be deemed t o  chcnge, 

a l t e r  o r  amend any r i g h t s  e l i g i b l e  Todd r e t i r e e s  or  t h e i r  

r e s p e c t i v e  e l i g i b l e  spouses ,  dependents o r  b c n e f i c i e r i e s  ney have 



to any R e t i r e e  Bene f i t s .  The Reorgcnized Deb to r s  s h a l l  z l s o  

c o n t i n u e  a l l  t h e i r  Defined B e n e f i t  Pension p l a n s  and r e s c e  

c o n t r i b u t i o n s  t o  t h e s e  p l a n s  i n  each c a s e  t o  t h e  extez: r e q u i r e d  

by the p l a n s  and the Enployee Ret i r emen t  Income Security Act cf 

1 9 7 4 ,  2 9  U.S.C. 1001 sea. ("ERISA"). I n  the event tha: t h e  

~ e o r g a n i z e d  Debtors seek t o  t e - ~ i n a t e  t h e i r  defined b e n e f i t  

pens ion  p l a n s ,  t h e y  s h a l l  do so p u r s u a n t  t o  T i t l e  I V  of EXISX. 

NO d i s t r i b u t i o n s  of t h e  b e n e f i t s  due  under  t h e s e  def ined  b e n e f i t  

i 
i 
I 
I 

p e n s i o n  p l a n s  nay occur  e x c e p t  t o  t h e  e x t e n t  t h a t  s u c h  

d i s t r i b u t i o n s  a r e  c o n s i s t e n t  w i t h  T i t l e  I V  of ERISA; 

f. The d e a t h  b e n e f i t s  o f  c e r t a i n  Todd r e t i r e e s  

approved by Order of t h e  Bankruptcy Court d a t e d  A p r i l  6, 1988  

v h i c h  s h a l l  be pa id  i n  f u l l ,  i n  c a s h ,  upon the death of the Todd 

r e t i r e e  by Todd, i t s  s u c c e s s o r s  and /o r  assigns: and 

g. The Claims of t h e  i n d i v i d u a l s  l i s t e d  on 

E x h i b i t  D t o  t h i s  C o u r t ' s  p r e v i o u s  Order  d a t e d  February 2 2 ,  1 9 8 9  

e n t i t l e d  Order Grant ing  Debtors' O b j e c t i o n  t o  Allowance of Cla ims  

i n  accordance  v i t h  t h e  tens o f  s u c h  Order .  

1 4 .  Except as o t h e r v i s e  p rov ided  unde r  t h e  Plan o r  

under Order  e n t e r e d  by t h i s  C o u r t ,  any judgment a t  any t i m e  

o b t a i n e d ,  to t h e  e x t e n t  t h a t  s u c h  judgment is a determination of 

the l i a b i l i t y  of t h e  DeStors  w i t h  r e s p e c t  t o  any debt  d i s c h c r g e d  

under this Order and p u r s u a n t  to t h e  Plan  and S e c t i o n  l l 4 l ( d ) ( l )  

of t h e  Bankruptcy Code, s h a l l  b e  n u l l  and void and o f  no force 

and effect, r e g a r d l e s s  of v h e t h e r  a proof of c l a f o  t h e r e f o r  was 



f i l e d  o r  deemed f i l e d  and a l l  C la inan t s  holding Claims ageinst 
I 


I 
t h e  Debtors and h o l d e r s  of  e q u i t y  i n t e r e s t s  of  t h e  Debtors s h a l l  


be precluded from a s s e r t i n g  a g a i n s t  t h e  Debtors,  o r  any of t h e i r  


a s s e t s  o r  p r o p e r t i e s ,  any o t h e r  o r  f u r t h e r  Claims o r  i n t e r e s t s  


based upon any a c t  o r  omiss ion,  t r a n s a c t i o n  o r  other a c t i v i t y  0: 
 I 
any kind or  n a t u r e  t h a t  occurred  p r i o r  t o  t h e  conf i rma t ion  Date, I 

and this  Order s h a l l  permanently e n j o i n  s a i d  Cla imants  and 


I 


i n t e r e s t s .  


h o l d e r s  of e q u i t y  i n t e r e s t s ,  t h e i r  succes6orr  and a s s i g n s ,  fro= 

enforc ing  o r  seeking t o  e n f o r c e  any such Claims o r  e q u i t y  I 

15. I n  a d d i t i o n ,  excep t  as o t h e r v i s e  provided i n  t h e  


plan o r  under Order e n t e r e d  by this Court and v i t h  r e s p e c t  t o  t h e  


Debtors1 o b l i g a t i o n s  under  t h e  Plan ,  t h e  commencement o r  


con t inua t ion  of any a c t i o n ,  t h e  employment of p r o c e s s ,  o r  any I 

act t o  c o l l e c t ,  r ecover  o r  o f f s e t  any d e b t  d i scharged  under this 
 I 
Order and t h e  Plan and p u r s u a n t  t o  S e c t i o n  1 1 4 1 ( d ) ( l )  of t h e  I 

Bankruptcy Code a s  a l i a b i l i t y  of the Debtors, o r  from proper ty  


of t h e  Debtors,  i s  f o r e v e r  s t a y e d ,  r e s t r a i n e d  and enjoined.  


16 .  The Court  s h a l l  r e t a i n  j u r i s d i c t i o n  of t h e  

Deb to r s '  Chapter  11 c a s e s  v i t h  r e s p e c t  t o  (i)motions pending 

before t h i s  Court  as o f  t h e  d a t e  of t h i s  Order, ( i i ) approval  of 

t h e  t e z s  of s a l e  of any a s s e t s  l o c a t e d  a t  t h e  Debtors '  Galveston 

shipyard ,  (iii)cpproval  of  t h e  t e n s  of any s e t t l e m e n t  of t h e  


Debtorsi  ou t s t and ing  d i s p u t e  vith Cunard r e s p e c t i n g  t h e  H.V. 
 I 
Sagaf jord  and ( i v )  approvc l  of t h e  terns of a s e t t l e m e n t  between I 




1 

t h e  Debtors and t h e  EPA r e s p e c t i n g  t h e  Queens C i t y  Ferns, u y c c f  f 

E a g l e  Harbor and t h e  Dutchtown Superfund s i tes  i n c l u d i n s  any 

t e r m s  of  such settlement which p r o v i d e  f o r  t h e  b a r r i n g  of t h i r d  

p a r t y  c l a ims  a g a i n s t  t h e  Debtors o r  newly o rgan ized  Todd r e l a z i n p  

t o  t h e s e  Superfund sites; provided ,  however,  t h a t  i n  t h e  eves= 

+the Debtors  and  t h e  EPJi fail t o  e x e c u t e  an a g r e e a e n t  v i t h i n  t h r e e  

( 3 )  months o f  t h e  Conf i rna t ion  Date,  t h e n  the p r o o f s  of c l a i z  

f i l e d  by t h e  EPA v i t h  r e s p e c t  t o  t h e s e  t h r e e  s i tes s h a l l  be 

governed by t h e  procedures  s e t  f o r t h  i n  Paragraph  6.6 of t h e  P f ~ n  

f o r  t h e  r e s o l u t i o n  of Disputed Cla ims ,  e x c e p t  t h a t  t h e  Debtors 

s h a l l  n o t  b e  r e q u i r e d  t o  r e s e r v e  any f u n d s ,  n o r  m k e  any payments  

r e s p e c t i n g  such  c la ims;  and m a t t e r s  p rov ided  f o r  i n  A r t i c l e  X of 

t h e  P lcn .  

17.  For  purposes of and s o l e l y  t o  t h e  e x t e n t  s e t  forth 

i n  the Plan ,  t h e  Debtors '  e s t a t e s  a r e  hereby  c o n s o l i d a t e d ,  and 

the  a s s e t s  of t h e  Debtors are t o  b e  poo led  and the l i a b i l i t i e s  o f  

t h e  Debtors  a r e  t o  be s a t i s f i e d  from t h e  r e s u l t a n t  comon fund ,  

es fo l lows :  

( i )  a l l  intercompany Cla ims  by and among t h e  Debtors  

v i l l  be  e l i ~ i n a t e d ;  (ii)a l l  assets and a l l  proceeds 

t h e r e o f  and a l l  l i a b i l i t i e s  o f  t h e  Debtors  v i l l  be 

merged o r  t r e a t e d  a s  though t h e y  v e r e  merged f o r  

pu rposes  o f  t h e  P l a n ;  ( i i i )  any o b l i g a t i o n  of cny 

Debtor and a l l  g u a r a n t e e s  t h e r e o f  execu ted  by e i t h e r  of 

t h e  Debtors  v i l l  be  deemed t o  be  one o b l i g a t i o n  of t h e  



-
consol ida ted  Debtors: ( i v )  any C l a i n s  f i l e d  o r  t o  be 

f i l e d  i n  connection v i t h  any such o b l i g a t i o n  and scc5  

guarantees  v i l l  be deemed one Claim a g a i n s t  the  

consol ida ted  Debtors: (v)  each and e v e r y  C l a i ~filed i n  

t h e  i n d i v i d u a l  case  of any of t h e  Debtors will be 

deemed f i l e d  a g a i n s t  t h e  c o n s o l i d a t e d  Debtors i n  t h e  

consol ida ted  Case; and ( v i )  f o r  purposes  of d e t e m i n i n q  

t h e  a v a i l a b i l i t y  of t h e  r i g h t  of s e t - o f f  under S e c t i o n  

553 of t h e  Code, t h e  Debtors s h a l l  be t r e a t e d  a s  o n e  

e n t i t y  s o  t h a t ,  subject t o  t h e  o t h e r  p rov i s ions  of 

Sec t ion  553 of t h e  Code, d e b t s  due  t o  any of t h e  

Debtors may be s e t  o f f  a g a i n s t  t h e  d e b t s  of any of t h e  

Debtors. I n  a d d i t i o n ,  and i n  accordance  v i t h  t h e  

terms of t h e  Plan,  a l l  Claims based upon quarantees  o f  

c o l l e c t i o n s ,  payment o r  performance made by one Deb to r  

a s  t o  t h e  o b l i g a t i o n s  of t h e  o t h e r  Debtor  s h a l l  be 

d ischarged,  r e l e a s e d  and o f  no f u r t h e r  f o r c e  and 

e f f e c t .  

18.' The Debtors a r e  hereby a u t h o r i z e d  and d i r e c t e d  to 

d e p o s i t  SS,000,000 ( t h e  "funds") i n t o  a n  escrow account ,  which 

funds s h a l l  be a v a i l a b l e  s o l e l y  f o r  t h e  payment of  t h e  f i n a l  

allowance of p r o f e s s i o n a l  f e e s  i n  t h e  amounts t o  be subsequent ly  

de te rn ined  by t h e  Court pursuan t  t o  a p p r o p r i a t e  n o t i c e  and 

hear ing .  



I 

19. The Debtors a r e  hereby author ized t o  pay, i n  the 
1 

o r d i n a r y  course and v i t h o u t  f u r t h e r  a p p l i c a t i o n  t o  t h i s  Courz, 

a l l  profess ional  f e e s  and expenses f o r  s e r v i c e s  rendered a f t e r  

t h e  d a t e  hereof. 

I/ 
2 0 .  The Debtors s h a l l  pay any m o u n t s  d u e  under 2 6  

U . S . C .  S 1 9 3 0  within t e n  ( 1 0 )  bus iness  days of n o t i f i c a t i o n  of 

the amounts thereof by t h e  Of f ice  of t h e  United S t a t e s  T m s t e e .  

2 1 .  Upon t h e  e n t r y  of t h i s  Order, a l l  r i g h t s ,  d u t i e s  

~d o b l i g a t i o n s  of t h e  Inden tu re  T m s t e e  r e s p e c t i n g  t h e  Notes cnd 

t h e  h o l d e r s  of such n o t e s  s h a l l  cease  and become n u l l  and void. 

22. Each and every  f e d e r a l ,  s t a t e  and l o c a l  


I governmental agency o r  department is hereby d i r e c t e d  t o  accept  


any and a l l  documents and ins t ruments  necessary  and a p p r o p r i a t e  

I/
I 

t o  consummate the  t r a n s a c t i o n s  contemplated by t h e  Plan.  

2 3 .  Notice of e n t r y  of t h i s  Order, s u b s t a n t i a l l y  i n  


the  form annexed h e r e t o  as E x h i b i t  "Au which is hereby.approved, 


s h a l l  be ,  and hereby is, deemed s u f f i c i e n t  ( a )  i f  served by 


f i r s t  c l a s s  mail upon (i)a11 persons  having f i l e d  a  n o t i c e  of 




-- 

i appearance here in  within 2 0  days fro. the date  h e r e o f ,  and ( i i )  

t o g e t h e r  vi th t h e  d i s t r i b u t i o n s  t o  be  made under t h e  Plan t o  211 

h o l d e r s  o f  al lowed claims and i n t e r e s t s  and (b) i f  published o n c e  

on or before 20 days Zrom t h e  date hereo f  i n  the nat iona l  

editions of The Hev York Times and The Wall S t r e e t  Journal. 

r - C 

&..-
-

UNITED STATES BANrnUFTCY JUDGE 





-

I 
. I  

PROSKAUER ROSE GOETZ & MENDELSOHN ' 

Co-Counsel t o  Debtors  I " 


300 P a r k  Avenue , - . .* . 


New York, New York 1 0 0 2 2  -

(212 909-7000 


R A V I N ,  SARASOHNt COOK, BAUMGARTEN, 
FISCH & BAIME 


Co-Counsel t o  Debtors  

103 Eisenhower Parkway 

Rose land ,  New J e r s e y  07068 

( 2 0 1 )  228-9600 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEW JERSEY 

......................................... 

X 


/ /  ~n re:  

TODD SHIPYARDS CORPORATIONl : C h a p t e r  11 
TODD PACIFIC SHIPYARDS CORPORATION, : Case Nos. 87-5005 "\WTII 1 


Debtors .  

ORDER ( i ) RECONFIRMING BAR DATE FOR 
THE F I L I N G  OF PROOFS O F  CIAIM OR I N T E R E S T  iAND (ii) PROVIDING FOR SUPPLEMENTAL NOTICE THEREOF -

__ - ----
This  m a t t e r  h a v i n g  been opened t o  t h e  C o u r t  by way o f  

t h e  D e b t o r s '  N o t i c e  of  Motion d a t e d  February  2,  1988 and upon t h elI 
a p p l i c a t i o n  ( t h e  " A p p l i c a t i o n "  1 of Todd S h i p y a r d s  C o r p o r a t i o n  a n d  

( 1II 
Todd P a c i f i c  S h i p y a r d s  C o r p o r a t i o n ,  Deb to r s  and Deb to r s - in -  

( 1  P o s s e s s i o n  ( c o l l e c t i v e l y ,  t h e  "Deb to r s"  1, s e e k i n g  t h e  e n t r y  o f  

an O r d e r ,  p u r s u a n t  t o  S e c t i o n  l l l l ( a )  of  t h e  Uni ted  S t a t e s  Bank-

r u p t c y  Code, 11 U.S.C. §§ 1 0 1 ,  e t  =.( t h e  "Code") and B a n k r u p t c y-
Rule 3003, ( i )r e c o n f i r m i n g  J u n e  6 ,  1988 a s  a n  a b s o l u t e  b a r  d a t e  

( t h e  "Bar Date ' )  f o r  t h e  f i l i n g  o f  p r o o f s  of  c l a i m  o r  i n t e r e s t  

and ( i i)p r o v i d i n g  f o r  t h e  s u p p l e m e n t a l  n o t i c e  t h e r e o f ;  and it 

I 



/ b p p e a r i n g  t h a t  s u f f i c i e n t  n o t i c e  o f  t h e  A p p l i c a t i o n  h a s  been g i v e n ;  

/ b n d  upon t h e  r e c o r d  of  t h e  h e a r i n g  h e l d  on F e b r u a r y  2 9 ,  1988;  a n d  

\kt a p p e a r i n g  t h a t  t h e  manner of  e n t r y  of t h i s  O r d e r  a s  p r o v i d e d  

lbe r e i n  i s  r e a s o n a b l y  c a l c u l a t e d  t o  g i v e  a c t u a l  n o t i c e  of  t h e  B a r  

1
1
I 

a t e ;  a n d  t h i s  C o u r t ,  by s u a  s p o n t e  o r d e r  e n t e r e d  November 1 7 ,-
h a v i n g  h e r e t o f o r e  o r d e r e d  t h a t  any  c r e d i t o r  o r  e q u i t y  s e c u r -

i t y  h o l d e r  whose c l a i m  o r  i n t e r e s t  i s  n o t  s c h e d u l e d  by t h e  D e b t o r s  
-

u r s u a n t  t o  Bankruptcy  R u l e  1007 o r  s chedu led  a s  d i s p u t e d ,  con-

t i n g e n t ,  o r  u n l i q u i d a t e d  s h a l l  f i l e  a proof  o f  c l a i m  o r  i n t e r e s ti
IIon o r  b e f o r e  J u n e  6 ,  1988 u n l e s s  o t h e r w i s e  m o d i f i e d  by t h e  C o u r t ,  

/ Ip r o v i d e d  t h a t  s t o c k h o l d e r s  need  n o t  f i l e  a  p roo f  o f  c l a i m ;  and  

l l s u f f i c i e n t  c a u s e  a p p e a r i n g  t h e r e f o r ;  

I 

/ 

I
I 

- 2 7  
IT IS, ON THIS 3 DAY 

PlfiIYZ# 
OF m x , 1988 

ORDERED, t h a t  a l l  c r e d i t o r s ,  i n d i v i d u a l s ,  p a r t n e r s h i p s ,  1
I 

c o r p o r a t i o n s ,  a s s o c i a t i o n s ,  g o v e r n m e n t a l  u n i t s ,  n o t e  h o l d e r s  a n d  

s t o c k h o l d e r s  o f  r e c o r d  a s  o f  t h e  d a t e  of e n t r y  o f  t h i s  O r d e r  ( a s  

r e f l e c t e d  i n  t h e  books a n d  r e c o r d s  o f  t h e  D e b t o r s ,  t h e  i n d e n t u r e  

t r u s t e e s  and t h e  s t o c k  t r a n s f e r  a g e n t s ) ,  and  o t h e r  e n t i t i e s  t h a t  

h o l d  o r  a s s e r t  c l a i m s  ( a s  d e f i n e d  i n  S e c t i o n  l O l ( 4 )  o f  t h e  Code)  

a g a i n s t  t h e  D e b t o r s  a r i s i n g  p r i o r  t o ,  o r  which may be deemed t o  

have  a r i s e n  p r i o r  t o ,  t h e  commencement of  D e b t o r s '  C h a p t e r  11 cases 

o n  Augus t  1 7 ,  1987 ,  which  c l a i m s  a r e  based  on t h e  D e b t o r s '  p r i m a r y ,  

s e c o n d a r y ,  d i r e c t ,  i n d i r e c t ,  s e c u r e d ,  u n s e c u r e d ,  c o n t i n g e n t ,  g u a r -

a n t y ,  o r  o t h e r  l i a b i l i t y ,  a n d  whose c l a i m s  a r e  n o t  s c h e d u l e d  on  

I 



t h e  ~ e b t o r s '  r e s p e c t i v e  S c h e d u l e s  o f  L i a b i l i t i e s  f i l e d  w i t h  t he  


C o u r t  o n  J a n u a r y  1 5 ,  1988 p u r s u a n t  t o  Bankruptcy  Rule  1007 ( co l - 


l e c t i v e l y ,  t h e  " S c h e d u l e s " )  o r  whose c l a i m s  a r e  s c h e d u l e d  b u t  are 


d i s p u t e d  a s  t o  amount o r  t y p e  by e i t h e r  t h e  D e b t o r s  o r  t h e  c l a i m a n t  1 

o r  a n y  p a r t y - i n - i n t e r e s t  o r  a r e  l i s t e d  on t h e  S c h e d u l e s ,  a s  f i l e d  1 

o r  a s  may be amended, a s  c o n t i n g e n t  o r  u n l i q u i d a t e d  a s  t o  amoun-r;, 

i 

I 

I 


p r o v i d e d  t h a t  ( a )  a  n o t e  h o l d e r  s h a l l  n o t  be  r e q u i r e d  t o  f i l e  a I 
i 


p roo f  of c l a i m  t o  t h e  e x t e n t  t h a t  i t s  c l a i m  i s  based  on p r i n c i p a l  
 Iand i n t e r e s t  due  on t h e  s u b j e c t  n o t e ,  and  ( b )  a  s t o c k h o l d e r  s h a l l  I 


I
n o t  b e  r e q u i r e d  t o  f i l e  a p r o o f  of i n t e r e s t  t o  t h e  e x t e n t  t h a t  
I 


i t s  i n t e r e s t  i s  b a s e d  on o w n e r s h i p  o f  s h a r e s  o f  t h e  D e b t o r s '  s t o c k ,  I 

I 


s h a l l  f i l e  by m a i l  o r  by hand d e l i v e r y  a  w r i t t e n  p roo f  of  c l a i m  i
I 
o r  i n t e r e s t  con fo rming  t o  O f f i c i a l  Bankrup tcy  Form No. 1 9 ,  w i t h  

i 

I


s u p p o r t i n g  d o c u m e n t a t i o n  annexed  t h e r e t o ,  i d e n t i f y i n g  t h e  e n t i t y  I 


iIa g a i n s t  which  t h e  c l a i m  o r  i n t e r e s t  i s  a s s e r t e d  and  r e f e r e n c i n g  


any  a s s i g n e d  c r e d i t o r  number,  such  t h a t  s a i d  c l a i m  i s  r e c e i v e d  I 

I 


a s  se t  f o r t h  below on o r  b e f o r e  5:00 p.m. J u n e  6 ,  1988 New J e r s e y  

Time, which  i s  h e r e b y  deemed t o  be t h e  Bar  Date; and i t  i s  f u r t h e r  

ORDERED, t h a t  t h e  D e b t o r s  a re  a u t h o r i z e d  ( a )  t o  r e t r i eve  

from t h e  C l e r k  o f  t h e  C o u r t  a n y  and  a l l  p r o o f s  o f  c l a i m  o r  i n t e r e s t  

h e r e t o f o r e  f i l e d  a g a i n s t  t h e  D e b t o r s  w i t h  t h e  C l e r k  of t h e  C o u r t ,  

and  ( b )  t o  ac t  as  t h e  a g e n t  o f  t h e  C o u r t  f o r  t h e  p u r p o s e s  o f  re-

c e i v i n g  a l l  p r o o f s  o f  c l a i m  o r  i n t e r e s t ,  wh ich  s h a l l  be  f i l e d  ( i )  

if by m a i l ,  a t :  Todd S h i p y a r d s  C o r p o r a t i o n ,  D e b t o r ,  Todd P a c i f i c  



S h i p y a r d s  C o r p o r a t i o n ,  D e b t o r ,  P.O. Box 2018, J e r s e y  C i t y ,  New 

,/ , J e r s e y  07303-9998 o r  ( i i )i f  by c o u r i e r  o r  hand ,  a t :  Todd S h i p -  

y a r d s  C o r p o r a t i o n ,  D e b t o r ,  Todd P a c i f i c  S h i p y a r d s  C o r p o r a t i o n ,  

D e b t o r ,  6 6  York S t r e e t ,  J e r s e y  C i t y ,  New J e r s e y  07302, and t h e  

D e b t o r s  s h a l l  from t i m e  t o  t i m e  p r o v i d e  t h e  C l e r k  of t h e  C o u r t  

w i t h  a d o c k e t  of a l l  p r o o f s  o f  c l a i m  o r  i n t e r e s t  f i l e d  h e r e i n ;  

and  i t  i s  f u r t h e r  

-
ORDERED, t h a t  a n y  h o l d e r  of any  c l a i m  o r  i n t e r e s t  re-

q u i r e d  t o  be f i l e d  by t h e  p r e c e d i n g  d e c r e t a l  p a r a g r a p h s  t h a t  f a i l s  

t o  p r o p e r l y  f i l e  s u c h  p r o o f  o f  c l a i m  o r  i n t e r e s t  on o r  b e f o r e  t h e  

B a r  Date s h a l l  be ( i )f o r e v e r  b a r r e d  from a s s e r t i n g  t h a t  c l a i m  

o r  i n t e r e s t  a g a i n s t  t h e  D e b t o r s  and  from v o t i n g  on  a  p l a n ( s )  of  

r e o r g a n i z a t i o n  i n  t h e  D e b t o r s '  C h a p t e r  11 c a s e s  o r  s h a r i n g  i n  a n y  

d i s t r i b u t i o n  t h e r e u n d e r ,  and  (ii) bound by t h e  t e r m s  o f  a n y  s u c h  

p l a n ( s 1  of  r e o r g a n i z a t i o n  c o n f i r m e d  by t h e  C o u r t ;  and i t  i s  f u r -

t h e r  

ORDERED, t h a t  t h e  D e b t o r s ,  o r  C l a u d i a  King & A s s o c i a t e s ,  

I1 Inc. ( " K i n g " )  on t h e  D e b t o r s '  b e h a l f ,  on o r  b e f o r e  March 1 8 ,  1 9 8 8 ,  

s h a l l  g i v e  n o t i c e  o f  t h e  B a r  D a t e  by m a i l i n g  a N o t i c e  of  Ba r  D a t eI I 
/ ( f o r  F i l i n g  P r o o f s  o f  C la im o r  I n t e r e s t  i n  t h e  fo rm annexed  h e r e t o  

[ ( a s  E x h i b i t  A ( i )t o  a l l  known s t o c k h o l d e r s  and  n o t e  h o l d e r s  a t  

t h e i r  l a s t  known a d d r e s s e s  a s  o f  t h e  d a t e  of e n t r y  of  t h e  O r d e r ,I I1 1 a s  r e f l e c t e d  i n  t h e  books  a n d  r e c o r d s  of t h e  D e b t o r s ,  t h e  i n d e n -

t u r e  t r u s t e e s  and  t h e  s t o c k  t r a n s f e r  a g e n t s ,  and  ( i i)t o  a l l  c r e d -I I 
i t o r s  l i s t e d  on t h e  D e b t o r s '  r e s p e c t i v e  S c h e d u l e s  a t  t h e  a d d r e s s e s  



ORDERED, t h a t  i n  t h e  e v e n t  t h e  D e b t o r s  amend t h e  S c h e d -  II 
J l u l e s ,  a p p r o p r i a t e  n o t i c e  t h e r e o f  s h a l l  be g i v e n  t o  s u c h  c r e d i t o r s  


whose s t a t u s  a n d / o r  c l a i m  h a s  been r e v i s e d ,  and  s a i d  c r e d i t o r s  
I I 
) / s h a l l  have  an  a d d i t i o n a l  t h i r t y  1 3 0 )  day p e r i o d  f o l l o w i n g  t h e  g i v - 


i n g  o f  s u c h  n o t i c e  t o  f i l e  a p roo f  o f  c l a i m  o r  i n t e r e s t ,  i f  n e c e s - 
II 
s a r y ;  a n d  it i s  f u r t h e riI I

ORDERED, t h a t  t h e  D e b t o r s  s h a l l  a r r a n g e  t o  be  p u b l i s h e d  I 
on o r  b e f o r e  March 1 8 ,  1988  a . c o p y  o f  t h e  N o t i c e  o f  B a r  Da te  f o r  

F i l i n g  P r o o f s  o f  Cla im o r  I n t e r e s t  i n  t h e  f o r m  annexed  h e r e t o  a s  

E x h i b i t  B once  i n  e a c h  o f  t h e  f o l l o w i n g  n e w s p a p e r s :  The N e w  York 

Times ( n a t i o n a l  e d i t i o n ) ,  The Wall  S t r e e t  J o u r n a l  ( n a t i o n a l  e d i t i o n ) ,  

The j o u r n a l  of Commerce, The Washington P o s t ,  The Newark S t a r  L e d g e r ,  

The Los Ange le s  Times ,  The San F r a n c i s c o  Examine r ,  The San  P e d r o  

N e w s  P i l o t ,  The New O r l e a n s  Times P i c a y u n e ,  The S e a t t l e  T imes ,  


The Hous ton  P o s t ,  and  The G a l v e s t o n  D a i l y  N e w s ;  and  i t  i s  f u r t h e r  


1 
ORDERED, t h a t  t h e  n o t i c e  o f  t h e  Ba r  Date by  m a i l  and II I 


by p u b l i c a t i o n  a s  p r o v i d e d  f o r  h e r e i n  on o r  b e f o r e  March 1 8 ,  1 9 8 8  

s h a l l  b e  deemed good and  s u f f i c i e n t  n o t i c e  o f  t h e  Ba r  D a t e  p u r -  

I l suan t  t o  S e c t i o n  l l l l ( a )  o f  t h e  Code and B a n k r u p t c y  R u l e  3 0 0 3 .  

SYATES BANKRUPTCY JUDGE 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

