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A. IDENTITY OF PETITIONER

Petitioner, Mark K. Eaton, requests this Court review the

decision designated in Part B.

B. COURT OF APPEALS DECISION

Mr. Eaton requests review of the unpublished decision of the
Court of Appeals in case number 55583-9-’1.‘ (Attached hereto as
Appendix A.) |

C. ISSUE PRESENTED FOR REVIEW

Where a defendant is charged by information with
possession of amphetamine and the prosecutor orally amends the
information to allege cocaine, but no new information is filed and
the defendant is subsequently re-arraigned after a hung jury on the
amphetamine allegation, may the court instruct the jury and enter
conviction on a charge of possession of cocaine

D. STATEMENT OF CASE

Mr. Eaton was éharged by information with possession of
amphetamine. CP 1-3. Before trial, the prosecutor sought tb
amend the information orally to charge possession of cocaine and
disorderly conduct. 5/3/04RP 5-6. Through counsel, Mr. Eaton
indicated he was prepared to enter pleas of not guilty to the

amended charges. |d. at 6. The trial court did not rule on the



motion to amend, but proceeded to trail which ended in a hung jury.
CP 19.

Prior to the retrial, Mr. Eaton was arraigned a second time
with specific reference to the amphetamine allegation in the original
information and entered a plea of not guilty. 5/18/04RP 3-4. At the
conclusion of the prosecution’s evidence, Mr. Eaton moved to
dismiss based upon the failure to prove he possessed .
amphetamine as charged. 11/30/04RP 2-4, 7-10. Mr. Eaton also
objected to the trial court instructing the jury on a possession of
cocaine charge that was not contained in the information upon
which he was re-arraigned. 11/30/04RP 17. The trial court denied

" the motion to dismiss and overruled Mr. Eaton’s objection to the
jury instructions. 11/30/04RP 12, 17.

The jury found Mr. Eaton guilty of possession of cocaine.

CP 41. The Court of Appeals affirmed the conviction “[blecause
the original amended information charging Mark Eaton was
sufficient, and that information was not again. amended prior to his
retrial on the same charges....” Slip op at 1.

Mr. Eaton seeks review in this Court of the decision of the

Court of Appeals.



E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

CONVICTION ON A CHARGE NOT CONTAINED IN

THE INFORMATION UPON WHICH THE ACUSED

WAS ARRAINGED VIOLATES THE STATE AND

FEDERAL CONSITTUIONS, THE CODE OF

CRIMINAL PROCEEDURE, AND DECISION SOF

THIS COURT

The decision of the Court of Appeals conflicts with this
Court’s decisions interpreting and applying the state and federal
constitutions and RCW Title 10. The Court of Appéals held,
however, that there is no authority to for Mr. Eaton’s assertion that
“the State is bound by the information it used in that latter
proceeding....” Slip op at 3. This view fails to respect the
important part the charging document holds in the criminal process

and the strict standards of compliance imposed by this Court.

1. A defendant may only be tried for offenses charged. Itis

a fundamental tenant of criminal procedure that the accused has
the right to demand, and must be informed of, the nature and
cause of the accusation against him. U.S. Const., amend. 6; WA
Const. Art. 1, § 22." Furthermore, the Legislature has codified

these constitutional rights, currently in RCW 10.37.015, which

' The Sixth Amendment to the United States Constitution provides in part,
“In all criminal prosecutions, the accused shall enjoy the right . . . to be informed
of the nature and cause of the accusation....” Wash. Const., Art 1, § 22 provides
in pertinent part, “In criminal prosecutions the accused shall have the rightto . . .
demand the nature and cause of the accusation against him, to have a copy
thereof....”



provides that “No person shall be held to answer in any court for an
alleged crime or offense, unless upon an information filed by the
prosecuting attorney,....” (Emphasis added.) This has been the

standard in Washington for more than 100 years. See State v.

Stentz, 30 Wash. 134, 139, 70 P. 241 (1902), overruled on other

grounds, State v. Fire, 145 Wn.2d 152, 34 P.3d 1218 (2001).

The practical effect of these provisions is to preserve a
defendant’s “right to be informed of the charges against him and to

be tried only for offenses charged.” State v. Peterson, 133 Wn.2d

885, 889, 948 P.2d 381 (1997). See also State v. Frazier, 76

Wn.2d 373, 376, 456 P.2d 352 (1969); State v. Royse, 66 Wn.2d

562, 556-57, 403 P.2d 838 (1965). This Court has reiterated more
recently, that “[i]t is an ‘ancient doctrine’ that é criminal defendant
may be held to answer for only those offenses contained in the

indictment or information. State v. Fernandez-Medina, 141 Wn.2d

448, 453, 6 P.3d 1150 (2000), citing Schmuck v. United States, 489

U.S. 705, 717-18, 109 S.Ct. 1443, 103 L.Ed.2d 734 (1989).
In a prosecution for possession of a controlled substance,
the specific identity of the controlled substance is an essential

element of the offense. State v. Goodman, 150 Wn.2d 774, 787,

- 83 P.3d 410 (2004). Mr. Eaton could not, therefore, be charged



with possessing amphetamine and then convicted of possessing
cocaine. |

2. Mr. Eaton was convicted of an -offense other than the one

filed and upon which he was arraigned. The Court of Appeals

- concluded that because érraignment after mistrial was not required,
arraigning Mr. Eaton on a charge other than the one for which his
was subsequently tried and convicted should have no legal
significance. Slip op at 3. This view fails to recognize the
significance of arraignment as a formal proceeding meant to give

notice of the charges to the defendant. McNeil v. Wisconsin, 501

U.S. 171, 185, 111 S.Ct. 2204, 115 L.Ed.2d 158 (1991).

Under the unique facts of Mr. Eaton’s case, notice of the
formal substance alleged was critical. As noted, he was initially
charged with possession of amphetamine based apparently upon a
field test of the substance he was alleged to have possessed.
5/3/04RP 6. Other tests indicated the substance in question may
have been cocaine. CP 2. Having failed to convince the jury Mr.
Eaton possessed cocaine it would be reasonably likely the
prosecution might alter either its theory or proof as the second ftrial.

Having orally amended the information prior to the first trial,
re-arraignment on the only formal written charge ever filed was

consistent with the practice and evidence known to the parties.



5/18/04RP 3-4. While trial on.an allegation of possessing cocaine
may also have been supported by the evidence this simply
demonstrates the importance of strictly adhering to the requirement
of a written information, filed in open court, and a formal
arraignment on a written and properly filed information.

This Court long ago held that the sufficiency of the
information must be determined by what appears on its face and in
this case it is an allegation regarding amphetamine. State v. Ray,

62 Wash. 582, 114 P. 439 (1911). Compare State v. Alferez,

where the defendant was found to be entitled to resentencing
because while an amended information was filed adding firearm
and deadly weapon allegations, the record did not reflect that the
amended information was ever served, that Alferez was arraigned
on the amended complaint, or advised of fhe enhanced penalty.
37 Wn.App. 508, 681 P.2d 859 (1984) rev. denied, 102 Wn.2d
1003 (1984); While certainly distinguishable in some aspects, it is
Alferez illustrates the importance of strict compliance with the rules
and statutes goVeming amendment of the information.

3. Review is warranted under RAP 13.4(b) because entry of

conviction for possession of cocaine was contrary to the state and

federal constitutions and the decisions of this Court. All of the

authorities are in agreement that a defendant may not be convicted



of an offense that was not charged in the information. State v.
Vangerpen, 125 Wn.2d 782, 787, 888 P.2d 1177 (1995); State v.

Pelkey, 109 Wn.2d 484, 487, 745 P.2d 854 (1987); City of Auburn

v. Brooke, 119 Wn.2d 623, 836 P.2d 212 (1992). In this case, the
prosecution has also failed to meet its burden of proving each

element of the crime charged. In re Winship, 397 U.S. 358, 361,

25 |.Ed.2d 368, 90 S.Ct. 1068 (1970).

Because the Court of Appeals opinion is contrary to the
foregoing decisions of this Court and the constitutional provisions
upon which those decisions were based, this Court should accept
review pursuant to RAP 13.4(b)(1) and (3).

F. CONCLUSION

The unpublished decision of the Court of Appeals holds
trying a criminal case on a charge other than that in thé information
upon which the defendant was arraigned is proper where he
otherwise received notice of the charge the prosecution would seek
to prove at trial. This holding is in conflict with the decisions of this

Court and the constitutional provisions requiring written notice df



charges and precluding conviction for uncharged offenses. Mr.

Eaton, therefore, requests this Court accept review and grant relief

as appropriate.

Dated this 18th day of July 2006.

DAVIBLDONNAN (WSBA 19271)
Washington Appellate Project - 91052
Attorneys for Petitioner
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of Amsrica a properyy stempad and addressed
envelope directed to the attorneys of record of
plaintifffidstendant containing a copy of the Locument
to'which this declaration is attached, |

(! declafg qnds'r penalty of perjury of the laws of the -
State of Washington that the foregoing is trus and

cerrect, ,
Iy w18 20

Name [ = Date

Done in Seattls, Washington . .:-,;.,»«'i:‘?-.’:‘-:;Q'



_IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

C Respondent,

V.
" MARK K. EATON,

Appellant. .

No. 55583-9-1 RECEIVED

| DIVISION ONE JUN 182006

tfiammr*cn Appellate Project

- UNPUBLISHED

FILED: June 1'9; 2006 -

PER CURtAM A charglng document is suff:c;ent under chapter 10.61

RCW and the state and federal constltutlons lf it lncludes all essential elements

- of the crime.” Because the orlglnal amended mformatron charglng Mark Eaton

was sufﬂcnent and that mformatlon was not agaln amended prior to his retnal on

the same charges we afflrm hlS convnctlon for possession of cocalne

Eaton was charged by information wtth pcssessuon of amphetamine; At

the beginning of trial, the State oralty amended the information to accurat'evly ,

charge Eaton with possessmn of cocaine and a second count of dlsorderly

conduct. Eaton’ s first tnal resulted in a hung Jury Though another arralgnment

was unnecessary, the court arraigned Eaton a second time, pncr to a re-trial,

" State v. Vangerpen, 125 Wn.2d 782, 787, 888 P.2d 1177 (1995).

 Poveiont B



-.No._ 55583-9-1/2

~ us.ing the Originat vvritten information that incorrectly identified vthe alleged drug ava ,
amphetamrne o
At the start of his second trial, Eaton moved to dismiss the charges on the "
basrs of the defectrve information filed at the second arrargnment The court
denred the motron At trral the evrdence referred exclusrvety to cocaine
?possessron The jury mstructrons also identified the drug at issue as cocarne and .
contarned no reference to amphetamrnes After the conclusron of the State s |
evrdence Eaton again moved to dismiss, based on the State s farlure to prove
that ! he possessed amphetamrne, as charged in the orrgrnal_ rnformatr_o_n. The o
'court denie'd the motion. R | e |
The jury convrcted Eaton of possessron of cocarne | Eaton appeals
SUFFICIENCY OF THE INFORMATION |
Eaton argues that his convrctron must be reversed because the court
) -rnstructed the j Jury ona charge not in the rnformatron and the Jury convrcted hrm ‘
on that charge in vrolatron of chapter 10 61 RCW and the state and federal |
consmuuo*rs We drsagr
-vAll,essentrat elements of .a crime,v statutory or othenrvise; ‘m'u.st be
included in a charging document.'-'z- The purpose of this rute_is to'a_pprise.the
| d}e_fendant of the charges against him or her and to'altow the defendant to

adequately prepare a defense.? In a prosecution for possession of a controlled -

2 State v. Kiorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991)

Vangerge 125 Wn 2d at 787.



No. 55583-9-1/3

| SUbstancey the s'pecif ic identity of the control'led substance_ is an ess'e_ntial_ o
~element of that offense | |
Eaton does not argue that the rearrargnment was necessary Rather he o
argues that the State havrng chosen to rearralgn Eaton pnor to retryrng him, |
_,.must be bound by that rnformatron it mrstakenly presented in that proceedrng
N “[R]earrargnment Is not necessary when a case lS remanded for a new trral
Ratner it is requrred when acase has been drsmrssed wrthout prejudrce and |
: .then refrled " or when “there has been a substantral amendment to the |
| »rnformatron " Here, Eaton s case was not drsmrssed and reflled He was retned |
'followrng a mrstnal on the same charge under the same cause number Eaton |
| k argues that, even if the State was not requrred.to rearralgn hrm_pnor to retnal,
having arraigned him ,"d} second time‘, the State _is___b_ound'by.'the inforrnation it
| -‘used in that Iatter proceeding, but he ‘ci‘tes‘no authority fo.r this proposition. :
The objectrve of requrnng the essentral elements of the cnme to be
contarned in the rnformatron is to grve notrce to an accused of the nature of the .
crime so that the accused can prepare an adequate defense The record :
clearly rndrcates that Eaton had notice of the charge agarnst hrm Frrst though
the ongrnal rnformatron rdentrfred the controlled substance at rssue as |

v amphetamlne the attached statement of probable cause mentroned cocarne :

| 4:State’v‘ Goodman' 150 Wn.2d 774, 787, 83 P.3d 410 (2004).'

5 State V. Whelchel 97 Wn App. 813 819 988 P. 2d 20 (1999)

: Krorsvrk 117 Wn 2d at 101



No. 55583-9-1/4

' exciusiveiy. vThe Staie braliy amended the informétion prior to trial, changihg the
chvargvé tb possession of cocaine. All the eviderice presented at ihe first trial was
thét the pontréiied 5ub§tance was cocaine. |

| ~ The amended charges were_ne\.ier dismissed and the information from the- N

.fir:st trial was hever aménded to change the chérge back to an.j.phetamine
pésses_sioﬁ. Eaton’é deféns'e,triai memorahd_Lim filed for retrial, as well as his
pretrial Kriags’tad7 mo.t_ioAri:to dismiss, acknowledged that the charge against him

was possession of cocaine. | | o |

| Prior to his second trial, a_jiidge_ denied Ea’ion’s-niotian to dismiss on the |
igrboiin'dsv that he had beeiw rearréigned dn an i'néqfreét infbrmatioii. The Cburt |
fo'undv th'at’ the A_retrial \ivaé 'reétricted to t‘he‘_charge in the amended information,
which was still in éﬁect n:otWiths‘tanding‘_‘the mista“ken iearraigiiment. |
Reborifirming that the charge was possession of cocaine, the co'iirt found iiiat
E‘at‘oh h_ad _nbt sdffeied préjudice‘from the State's error énd that he had Sufﬁbient :
:riot'ice of the ‘cha_rgiés :again__st him." In addiiion, the couri offered Eaton a
qohtinuance; Wh'ich h.é deciiried. |

'_Eéton_t:ontends that he is not réquiied to show prejudice in 'order' to

prevail because under State v. Vangerpen,® the amendment of an information to
add an essential element automatically requires reversal. That case however, is

distinguishable. There, the State moved to amend the info_rmatioh at the close of .

7 State v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986).
8425 Whn.2d 782. R

Bea



' No. 55583-9-I/5

its case'9 Here, the initial information was amended prior to Eaton"s first v‘trial and
was never subsequently amended. . Moreover, Eaton ] argument that * omission
of an element from the information is per se prejudrclal"10 falls because, as

_already dlscussed the lnformatron on Wthh :aton was retrled did not lack an

o ‘essentlal element of the charge.

Flnally, as addltronal authonty Eaton c:tes State v. Courneva in Wthh the

appellate court reversed the defendant’s conVICtlon for hit and un after a second o

i1 Courney

N tnal because the State failed to amend a faulty charglng documen
| however is dlstmgmshable There the State conceded the onglnal charglng

1' document in the fi rst mlstnal was defectlve because it falled to include several
| ,,non statutory elements of the charged crime. 12 The State failed to amend that
mformatron and the defendant was convrcted after a second tnal % The court
rejected the State s argument that the pollcy underlylng the notrce requxrement

was satlsﬂed because the mlssmg elements were lncluded in Jury |nstruct|ons m_ '

the frrst trlal holdlng that jury mstructlons closmg arguments mformatlon

o Id at 785, 788 (“With the essentlal elements rule’ in mind, the issue in
the present case is whether the information was amended too Iate in the trial

process. ). , _
19 Appellant's Reply Brief at 5 (quotlng Vangerpen, 125 Wn 2d at 788-89).

- 1132 Wn. App. 347, 349, 131 P.3d 343 (2006).
1214, at 351-52. | |
3 1d, at 350.
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' '_chargin.g similvar crimes in th.e sar.nelproceeding, and ,likelf sources frOm atpre_v'ious} -
- trial cannot suppI)r rnissing elements not contained in their'n‘orrna‘tion.14 o

Here the ongmal mformatlon was amended prior to the flrst tnal to lnclude
alI essentral elements of the charge, The State retned Eaton on the basrs of that
same rnformation Therefore there was no rehance on other sources from the
| first tnal to provrde him wrth the reqursrte notrce. | E |
We atﬁrm the judgment and sentence

For the Court

" 1d. at 354-55.



