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I. IDENTITY OF RESPONDENT
The State of Washington, represented by the Grant County

Prosecutor, is the Respondent herein..

II. RELIEF REQUESTED
Respondent “asserts no errolrb occurred in the comviction of the

Appellant.

III. ISSUES
1. VWher:e the plea ‘statemeynt informs the defendant 6f the natur.e’vobf the |
charges and the consequences of the -plea, the defehdanf signs tﬁe
statement afﬁnniﬁg tﬁat he has 'rea.d evéi’yparagraph of fﬁe statement,
anci the defendant informs the court fhat he has read the plea
statemen;c thoroughly and has no fllli'ther' ,questiqns for his pqﬁnsei or
the é.o'urt, is there any merit to the Qlaim fhat’thé plea statement must
'.b'evre'ad_aloud and thé defeﬁdanf quizzed 6n the definition Qf legal
terms ;tlready defined in that statement in ofder to satisfy :the
requirements of CrR 4. 2‘5
2. Where the defendant affirmed that he had thoroughly read the

statement, where the statement mforms that the d1scovery of



. additioﬁal crimes resulting in an increased standard se’n’tenci'ngr range
will not be a valid basis to withdraw the plea, and when additional
crimés are diséovered resulting in an extra point ig the offender écore, L

-may the defendant seekirig fo void his contract with the,;taté. credibly
claim that he_Was unaware of theb cohsveq‘uences of the plea contrary

-~ to earlier representations?

- IV. STATEMENT OF THE CASE

On April 12, 2004, the Appellant John Shannon Codiga was éhérged
with five counts of clla‘ild. moléstation_ in the first degrcé_in é'dnnection with
: two victims. CP _1-2.‘ | |

The two vicﬁms réportéd' that their “unci_e” Mr. Codi ga iicked the.,ir'-
vagina's'on multiple occasions. CP 4, 17-18. Mr. Codi ga confessed to police
| . that he had sexual contact with the six year old on three c.)c.casior:;s and W1th g
the nine-yéar old oﬁ two oécasi\on}s. CP 5, 18. |

On November 30,-2004,, after’ tﬁe court found ‘th¢ statemenfs of the - |
Dvefendavnt and child Victims admiésfble (CP 70-77), M. Codiga pled. guilty
to three counts of first degfee child moléstaﬁbn; CP '6'-‘16.. "The brﬁsecutor

explained that the State was willing to dismiss two of the counts in exchange |



for the plea in order to spare the clﬁldr’en the trauma of testifying, to avoid an
appeal, and to hasten closure for the Vicfims. RP November 3Q, 2004 at 6-7.
Oneofthe &ictim’ srepresentatives explained that fhe_ %‘plea bargain was rﬁade
[ td save the courts money and to ensure that no mistakes may take place fhat
 would poséibly let him go free.” RP February s, 2005 at 25. In his plea, Mr.

 Codiga stipulatéd to the probable caus_é statement. CP 14.

The Defendant’s criminal history known to the prose‘cutor‘at the time '

of plea was avSingle count of manufacturing marijuana by'complicity. CP9. .

MR.KNODELL: .. Mr. Codiga has one prior --we
' believe one prior felony out of this
court in ‘97, it’s a B. felony, so we
believe that. he has one point. There
may be another Class C felony that
predates that by one year, but that one -
we believe would wash out.

MR.EARL:  That's comrect.
MR. KNODELL.: So that is not included on the
‘ statement. - With that, your Honor,
there is an offender score of seven.
He’s very close to the top end of the
range. It’s 108 to 144 months.
RP November 30, 2004 at 4-5.

The Defendant’s plea statement explains that:

... if any additional criminal history is. discovered, both the
standard sentence range and the prosecuting attorney’s
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CPo.

tvt/o,.‘and Vfour --all countsof ﬁrst degree child rnolestation. RP Novemb‘er
30; 2004 at1 1'. The court ascertained that Mr.,Codiga read the plea*staternent .
carefully before signing and had -a full opportunity to discuss the plea with hi‘s :
attomey RP November 30, 2004 at 11 The court reviewed the various |

rights Mr. Codrga was giving up by pleadlng gullty RP November 30, 2004
at 12- 13 Mr Codlga stated that he did not need any more t1me to consult o o
W1th his counsel or have any questlons for the court RP November 30,2004

at 13- 14 And the court assured itself that the plea was Voluntary - RP

recommendation may increase. Even so, my plea of guilty to
this charge is binding upon me. I cannot change my mind if
additional criminal history is discovered even though the
standard sentencing range and the prosecuting. attorney’s
recommendation increase or a mandatory sentence of life
imprisonment without the possibility of parole is requlred by
law.

The court informed Mr. Codiga that the hearing involved counts one, |

November 30 2004 at 10-11, 13-15.

The Defendant sl gned the plea statement directly under the following

language:

My lawyer has explained to me, and we have fully disc'usised,
all of the above paragraphs and Attachment “A.” Tunderstand
them all. I have been given a copy of the “Statement of

‘ Defendant on Plea of Guilty.” Ihave no further questions to .



ask of the judge.
CP 14.
After inquiring of the Defendant, the judge indicated that:
‘ ’Theforegoing statement was signed by the defendant
in open court in the presence of the defendant’s lawyer and
the undersigned judge. The defendant had previously read the
entire statement above and that the defendant understood it in
full.
o I find the defendant’s plea of guilty to be knowmgly,

intelli gently and voluntarilymade. Defendant understands the

charges and consequences of the plea. There is a factual basis

for the plea. The defendant is guilty as charged. -

CP 14-15.

The Presentence Investigation _reveeled th.at the class C felony
~conviction (attempting to elude) .Was ' .fellowed by a iong history - of
misdemeanor convictions. CP 20-25. Bee_ause ofthe intervening crimes, the
eluding crime did not wash out, but resulted in an offender score of 8 CP 25,

44-45.

The prosecutor asked defense counsel if he agreed with the crirh‘inalv
history as set forth in the Presentence Investlgatlon RPF ebruary 8 2005 at -
14-15. Counsel answered that the Defendant did not deny the conv1ct10n but_ )
had originally believed it washed out. RP February 8,2005 at 1'5. The court

- explained that due to Mr. Codiga’s chtiriuous criminal history, there was no -



~ wash-out. RP February 8, 2005 at 15-17.

V. ARGUMENT

The Petitionfor ReVieuJ is identical to the Appellant’s Brief excep_t
for a few additional paragraphs. A paragraph deecribing the Court of
Appeals decision 1s added at the end of the Statement of the Case. A
paragraph is added at the beglnmng of the argument alleglng, but not
explammg, that the Appellant believes review to be_ proper under RAP ’
13.4(b). And two and a half paragraphé are added to the very end of the"last '
| argument claimihg that there was a nrutual mistake rather than the discovery
of thenriSderneanor. Because thefactual claimwhiehis added'td-thiS'petition -
_ ie simply incerrect, there is no -ground for review. | |

| Rather than repeat the entire brief as the Petltloner has done here, the
| State rehes on the argmnent in its Response to the Appellant ] Bnef and-
responds to the elaborated claim that there was a mutual mistake rather than

the discovery of a new crime. -



THE PLEA WAS MADE VQLUNTARJLY WITH THE
UNDERSTANDING THAT THE DISCOVERY OF ADDITIONAL
CRIMINAL HISTORY COULD CHANGE THE OFFENDER .

SCORE AND BE BINDING ON THE DEFENDANT.

‘The Pétitione‘r argued‘ on appeal that his plea ‘was not Voluntéry
because hé expected an offender score of seven. At the time of the plea
hearing, the f)arties had investigated Mr Codiga’s Washington felony history. |
They were.aw-are that Mr. Codiga had a class C felony from 1996. Such a -
crime Would.“wash out” if there Weré no intngeniﬁg crimes.  Seeing no
felony conviction in the ﬁ%re ‘y‘é'ars after the fgloﬁy eluding cbhvictioﬁ, fhé -
parties assumed this ‘crime would wash out. H0we'v§r,]this did not pr‘ecl'ude' ,
theAp'ossibili_fy of an intervénjng misdeméaﬁof éonviction. | |
| In faét, the.sfat.e dis‘lcoveréd,mul._t‘iple.misdemeanor convictions. In
December '2002., Mr. Codiga was sente_ﬁced oh a DUI to‘ 365 days of -

. éonﬁn'erjnenf with 360 days suspgnded',_on DWLS-1 to 365 days With 355-
suspended, and on DWLS-3 to 90 days with 89 sﬁspended. CP 21 .' Wme' the'.-'
misdemeanors would not‘individual.ly count in the offeirider‘ scére, they had

| .vthe effect of pfeventing the “wash ouf..” |

o In reading and sigrlling“his plea, Mr. Codiga knew and agreed thét
addiﬁonal criminal History (not just felony historYj could affect his offender

score and be binding on him.



[I]f any additional criminal history is discovered, both the
standard sentence range and the prosecuting attorney’s
recommendation may increase. Even so, my plea of guilty to
this charge is binding upon me. I cannot change my mind if
additional criminal history is discovered even though the
standard sentencing range and the prosecuting attorney’s |
recommendation increase or a mandatory sentence of life
imprisonment without the possibility of parole is required by

CP9. This is what happened. Accordingly, the plea was voluntary.
'ThevPetitioner argues that “both parties were aware of the prior
conviction but were mistaken as to its effect on the offender score.” Petition L

for Review at 12. Both partles were aware of the prior felony But they were

unaware of the mrsdemeanors The partles were mlstaken as to the ejj‘ect of -

the felony, because its effect was d_epen'dent on the exrstence or non-eX1stenc_e
of additionnl intervening criminal historj/ |

The Appellant clarms that his case is snmlar to that in Statev. Walsh
143 Wn 2d 1,17 P. 3d 591 (2001) and that the Court of Appeals decrsron ,
represents a'conﬂlct. ‘He is wrong. M is ermnently distinguishable.

In m, the parties mistakenly_agreeti‘ that the prior oont/lction for . |
vehicular assanlt was worth. one_point. It was worth ltwo. No .adclitional
-critninal history was discovered. Walsh pled guilty to second degree rape, a

- violent offense. RCW 9.94A.03 0(45). When the present offense is a violent .



offense, prier felony convic'tions‘receiv.e two peints. RCW 9.94A’.525(8,)v.
The mistake was alegal error, not t}te result of the .discovery of additional
_ rcri‘minal histbry. :
In the instant matter, additional criminal histery was disc-otf_ered.‘ This.
, possibility ts -specifically discussed in the plea statemeut antl Mr. Codiga B
' .-speciﬁ_cally agreed that the discouery of additional crimes .c‘ou'lld not'be. a
reason for himto withdraw hlS plea. - | |
This appeal asks that the Appellant 'be 'penuitted to break his contract - |
' with the State. This must uot‘be, allo‘\.ye(‘i; The Appell’aut afﬁnnatively,

knowingly, and voluntarily accepted this provision and it is bindiug on him.

VI. CONCLUSION

Based upon the forgomg, the State respectfully requests this Court

deny the pet1t10n
DATED: S%% )Y , 2006.
Respectfully submltted
J OHN KNODELL, ..

- Prosecuting Attorney

Teresa Chen, WSBA#31762
Deputy Prosecutlng Attorney




