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I. SUPPLEMENTAL ARGUMENT

In coming to its decision, this Court should consider:

Whether a criminal defendant who pleads guiltyis entitled in all cases -
to know his standard range in advance of his sentencing hearing,
although the sentencing hearing 1s the time Whén the court resolves

offender score challenges. '

- Whether a defendant, who is specifically advised at the time he enters

~ a guilty plea by this Court’s 1angi1age in CrR 4.2(g) that his thaf his .

standard range may increase if additional criminal history 1S found, is
entitled to vs}ithdraw his plea if criminal history is found before

sentencing and his range ‘incréases, even if thatdeféndant db‘es not

even claim that he relied upoh‘ any misrepresentation about his

criminal history in deciding to enter his plea.
Whether a criminal defendant, who pleads guilty, discovers a change -
in his standard range, but proceeds with Sentencing -anyWay, has

waived his right to withdraw his plea after sentencing.

-THE DEFENDANT CANNOT DEMONSTRATE A MANIFEST

INJUSTICE JUSTIFYING A WITHDRAWAL OF HIS GUILTY
PLEA.

After the Defendant entered his guilty plea, the -Department of

1



Corrections diécovefed ,criminal.‘history which was not known. to the
prosecution at tifne the Defendaﬁt Venteredfhat' plea. Petitiéner arg‘ues. that
Abecaus.e the discovery of this additi_’énal criminal history resulte_:d in va.n'

indreaée in his standard range, he now haé a right to withdraw his plea.

However, suvch‘.a's;t‘ep cannot be lightly taken; There is a sﬁohg |
public intefest n énforéemeﬁt of pleé agreem“ents:t'l'lat are -Voiﬁhtaﬁly and
) iﬁtelligently madé. State v. Walsh, 143 Wn.2d 1, 6,17 P.3d 591 (zooi); In
re Bréediove, 138 Wn.2d 298, 309,979 P.2d 417 (1999). The heavy burd:e.rl‘
of establishing the propriety of withdrawal is lipon the defendant. Sta_te\:/;

Osborne, 35 Wn.‘App. 751, 759, 669 P.2d 908 (1983).

-The instant petitidn raisgs two separate issues. Whiqh must ﬁdt .be
confused. Thé ﬁrst. -is whether the Deféndarlf was adviéed of all't.he direct
_cobr.lsequences of h1s plea. The second is Whether he may do so becbaus’e somé
defect in the agreement procéss renders the plea agreement,‘void_able undef
'pri‘ncipals of geheral cbntfaét law. |

A defendaﬁt rﬁ_ay withdraw h1s gu11ty piéa ‘0nly if 1t was invalidly
entered or if its enfprcement would result in a manifest 111] ust_i'c:e.' CrR 4.2(1)‘; 5
In re Iéadore, 151 Wn.Zd 294, 297-98, 88 P.3rd 390 (2004).  Manifest

injustice, however, is a broad term. This court should not treat all claims



| falling within its rubric identically, esbeciéliy Whéri the}-/ presént qualitatively |

| different problems involving the Viﬁdication of fundamentally differgnt
values. Tﬁe defendant who assérts»the right to withdraw his plea becausevh»e
was not advised his senténc_e would. necessarilyv includg' inandatory o
cofnmunity placement presenfs a problem entirely different from thé :
defendéﬁt who seeks to withdfavik'his blea Bec_aﬁse_ the_cQuift' discovefs he has
more Criﬁinai history than that known to the court at the time of | the
defendant’s plea." Traditionaliy, our law has required court;s to inform
defendants on thg record of fundamentgl legal principles éffecting'their 11 ghts;
| »buthas geherélly'discouraged courts ﬁ(')m‘advis'ing"crirvnihal déféﬁdanfs about
~ factual matters or ‘th<13 way law is épbiied .to‘ facfs, .' 2 Thié. flmc.;tior.l'haé’
tradiﬁonally been served b_y the vdefénse attoﬁlcy. :

Therefore, our courts have iaeen more wilﬁng to allow ‘defendar.lts to
withdraw gullty pleés where .courfs have failed to advisé 6r mis_advisedv |
defendants about métter‘s of law and-td_.allow them to db_ o on'lesser"
shéwings; than in those cases where defendants have _élaﬁned they Were

misadvised about factual matters, or matters within the court’s disciretion.



The trial court advised the defendant of the direct conseg uences of his plea

by giving him enough information to adequately appnse him of'the risks and
benefits of pleading ,quﬂtv ' _

Due process requires that a defendant’s guilty plea be knowing,

voluntary, and intelligent. Boykin v. Alabama, 395 U.S. 238, 242, 89 S.Ct.

1709, 23 L.Bd.2d 274 (1969); In re Stoudmire, 145 Wn.2d 258, 266, 36 P.3d

" 1005 (2001); State v. Branch, 129 Wn.2d 635, 642, 919 P.2d 1228 (1996).

A defendant ne_ed not be informed of all posSible consequences of his pl'ea,

but he must be informed of all direct consequences State v. Ross, 129

Wn.2d 279, 284 916P. 2d 405 (1996) citing State v. Barton, 93 Wn.2d 301,
305, 609 P.2d 1353 (1990)

LA “dlrect” consequence is one that represents a definite, immediate

and largely automatic effect on the range of the 'defendant’s punishment.”

State v. Ross, 129 Wn.2d 279, 2845, 916 P.2d 405 (1996). Examples of

direct consequences arethe statutory maximum sentence (State v. Vensel, 88

- Wn.2d 552, 555, 564 P.2d 326 (1997)), ineligi‘bility for the special»- sex

offender sentencing altematlve program ( State v. Kissee, 88 Wn.App. 817,

822, 947 P.2d 262 (1997) (defendant 1mproperly adv1sed that the crime to
Whlch he pled was a sex cr1me)), the obhgatl_onto pay restitution (State V.

Cameron, 30 Wn.App. 229, 233, 633 P.2d 901, rev denied, 96 Wn.2d 1023°



(1981)), mandatory community placement (State VT-ROSS, 129 Wn.2d at 284), |

mandatory consecutive sentences (Inre Williams‘ 21 Wn.App. 238,240,583

P.2d 1262 (1978)) and any mandatory minimum term ( Wood v. Morris, 87

‘Wn.2d 501 5 13 554 P.2d 1032 (1976)) In all of these cases, the 1dent1f1ed_

“direct consequence” was one which automatically -inhered-to the crirne to

' whlch the defendant pled gullty and applied 1ndep endently ofthe defendant s
'crlmmal hlstory and offender score.
| As one Court has obserVed:

. The common thread of definitive and addltlonal pumshment
weaves through each “direct” sentencing consequence. See
Berry v. United States, 412 Fd.2d 189, 192 (3™ Cir. 1969)
(“When one enters a plea of guilty he should be told what the
worst to expect. At the plea he is entitled to no less-- at -
sentence he should expect no more.”); 5 Wayne R. LaFave et

- al., Criminal Procedure sec 21.4(d), at 167 (2™ ed. 1999)
(“Tradltlonally, the emphasis in the case law has been upon
the requirement that the judge inform the defendant of the
maximum possible punishment.”) (quoting ABA Standards =
Relating to Pleas of Guilty 27 (Approved draft, 1968)). In
Ross, 129 Wn.2d at 285, our Supreme Court recognized as
much: “To identify a punishment in the context of a direct

“consequence of a guilty plea, we examine whether the effect
enhances the defendant’s sentence or alters the standard of
punishment.” (citing State v. Ward, 123 Wn.2d 488, 513, 869
P.2d 295 (1994) and Barton, 93 Wn.2d at 306). And in
Isadore, 151 Wn.2d at 302, the court specifically noted that it
“adhere[d] to the analytical framework applied in Ross.”

In re Matthews, 128 Wn.App. 267, 272, 115 P.3d 1043.(2005).



One court has stated “a sentencing range represents e @ _definite,
immediate and largely automatic effect on the defendant S pumshment
State v. Paul, 103 Wn App 487, 495, 12 P.3d 1036 (2000) Lg State V.
Perkms 46 Wn App. 333, 338,730 P.2d 712 (1986) (dlsapproved on other
ground_s by State v. Miller, 110 _Wn.2d 5‘28, 756 P.2d 122 (1988). But thlS |
assertion should be read as reco.gnizing the court’s obligation under CrR 42

to advise the defendant of a sentencing range based upon the court’s best.

understanding'of- the defendant’s offender score at the time the de’fendant_ o

: entered h1s guilty plea and how that range is ult1mately deterrnmed
This is demonstrated by the Paul case itself. There, the defendant

claimed the right to w1thdraw his gullty plea because he was 1ot adwsed
| what the sentencing range was. » Paul 103 Wn. App at 494, However at the
| time the defendant entered h1s gullty plea there was uncertalnty and dispute
between the part1es about the defendant s offender score. The defendant s
score was also 1ncreased unexpectedly when his sentencing was delayed until
after he was sentenced in another c_ounty for add1t1onal felomes.‘ Ld.v at 496. _ .
Nonetheleee, the appellate conrt rej ected the defendant’s assertion ofaright
to know his ultirnate sent_encing range and pointed out that the defendant,

‘when he plead guilty, assumed the risk that»hié sentencing range could



change. 1d. at 496-97.
Furthermore, thé authdrity thevPLul céurt cited does 'nbt stand for the
proposition tﬁat ‘a s'.entben'cing range 1s a direct conéequence of . a 'pléa'
| a_greemenf. In ]?"er_kins, .the defendant Wésv zilio_wed to’ Withdraw his .plea
becausé prior té the entry lof fhat ple‘a,’ the prosecution miéinformed hlmby
adviéiﬁg ;that his jﬁvem'le crimihal history did not contribute to _his offender
scoré. State V. Perk.irisl,'46 Wn.App. at 336. The court in Per_klns states not
that the seﬁtericing ran_gé itselfis a deﬁﬁitg, imrhediat_é and 'la:fge'ly_ éutomatiq
effect on a defendanf’s,‘ punishrﬂent, But énly that “advice aib'ouf the
senténcing range” is a direct cdnse_quence of the-plealtT Id. at 338.
The difference is si gniﬁcaﬁt. Whgh dealing with motionsto withdraw "
guilty pleas> Based upon some defect in the gﬁilty plea process, our courts
‘have c_onéistently treated :fﬁose céscé where a manifest injustice has occurred

due to failure to inform a defendant of a direct'consequenée of hispllea (see

In re Isadore, supra) differently from those where the defendant was induced

to enter his guilty plea based upon misinformation given to him by the State.

Cf. State v. Walsh, supra; Sfafe v. Paul, supra.



B. THEDEFENDANT WAS ENTlTLED ONLY TOKNOW BEFORE

HE PLED GUILTY THAT THE COURT WOULD SENTENCE

HIM TO NO MORE THAN THE STATUTORY MAXIMUM,

‘WITHIN A SENTENCING RANGE, AND HOW THAT RANGE

WOULD BE DETERMINED.

Unlikea mandatory minimum sentence, the standard range ultimately
deterrnlned by the trial court is not automatic. The court must determine the
Defendant’s standard range at' a hearing conducted after his conviction by
plea ortrial. RCW 9.94A.5 OO( 1). Itdoes so based upon the seriousness ofthe"
‘offense and the defendant s cr1m1nal h1story RCW 9. 94A 510 .525. The
drafters of the Sentencmg Reform Act app arently d1d not beheve a defendant
should rely solely upon the State s understandmg of h1s cnmmal hlstory '
Both the prosecutmg attorney and the defendant must prov1de to the trral
court their “understandmg” of what the defendant’s cnmmal h;story is. RCW
Cooansa o |

Scoring criminal history often requires the conrt_to make a number:of
factual determ’vinationsv snch as Whe_ther ornot any of the Defendant’s :criminal
history encornpasses the same criminal conduct. ‘RCW 9.9élA.525 6] )(a)(i). K
| These deterrn1nat1ons often are necessary to resolve outstandmg s1gmﬁcant

disputes between the part1es as to the correct standard range See State v.

Paul supra. Accordingly, there is no way for e1ther party to know the correct



standard range for certain at the time of the entry of plea. |

‘The court, in reality, must advise the defendant of the WQrst case

scenario based upon the best information available to the State. The plea

statement may therefore include criminal history with which the defendant
disagrees -- which may or may not be scored by the court in a manner
consistent with the defendant’s position. The most the court can say to the -

defendant at entry of a guilty plead is “if you plea guilty, you will have to pay

* restitution if the court finds that the victim has suffered out of pocket

expense, you may be supérvised, and if your offender score is as listed in the
plea agrcement, and if the court scores that criminal history in the way that
the prosecution has done, the court will sentence you within the standard

range given in your statement of plea of guilty unless inits discretion it goes

below the range.” See State v. Paul, supra. In otherwords, far from being an. -
automatic result ofa plea, thereis a gréat deal of uncertainty in the sehtencing»

process regarding- the standard range which neither the State nor the

" defendant can avoid. o

This reading Qf the case law is bolstered by Divisi'on- Two’s an.alysisv -
in State v. Moore, 75 Wn.App. 166, 876 P.2d 959 (1994). There, the court

allowed the defendant to Withdraw his guilty plea_because_befbr’e he pléd



guilty, he disclosed additional criminal history to the prosecutdr who
. mistakenly assured the defendant it would not affect his offender score. The -
court stated, however:

Our ruling is narrow. We hold only that a defendant is entitled

to set his or her plea aside, when the defendant has disclosed

a prior conviction before the plea; both counsel told him it
would not count as part of his standard range; and he entered -
the plea with that-understanding. We acknowledge that there -
‘may be other situations in which a guilty plea will be valid if
the defendant understand that the judge determines the
standard range at a sentencing proceeding, based upon the
defendant’s criminal history as it then appears; that any range
discussed by the parties at a plea proceeding is necessarily
tentative; and that to plead guilty is to assume the risk that the
standard range éstablished at the sentencing will be higher
than the standard range discussed at the plea.

State v. Moore, 75 ‘Wn.App. at 174. | o
| To require the 'State tovd_i\;ine the _ﬁltimate sentehcihg range prior to
the sentencing hearing is to put the State iﬁ an Iu1"1‘ten_able’ positién in éve_fy .
case where there is any dispute about the standard rangé_. Even erring on the
side of c‘autibn and advising 'a-.defen_da.nt of the ‘worst case scenario is nb
: guaréntee thata deféndﬁﬁt will nof seek' to -withdraw his p__le_a'- on ‘the 'gfqunds.
. that his standard"range Was. acfually loWef than ﬂe had} Be-en- adviséd by ihe‘ .
court. State v. Me_mdoza, 157 Wn.Zd 5 82, 141 P.3d 349 (2006). A ?:ﬁminal

defendant, who is presumably in a better position to know his own criminal

10



history, particularly Wnere that history may be as in the instant caée out of
County, or even out of State,‘ will, by remaining silent,‘ n many casesvbe able
- to unfairly Vacate his nlea agreement.i

This does not mean, .hoWevei'? that the defendant wno was
miSinfonned a‘nout his standard range is without reconrse to withdraw liis
plea in tiie appiopriate circumstanees._ it r_neans only that the defendant who
has been advised of ‘the statutory maximi_im for‘the offensel to which he .is
' pleading, and is also advised that e will be 'sentenced within the Standard

range and how the ‘rangewill be computed, has been informed of all of the

“direct” incarceration consequences of his plea. See State v. Moore, supra.

1. Atrue “meeting of the minds” occurred when‘z‘h.e defendant
pled guilty in the instant case. - Coe ‘

To a great ext.ent, plea bargains.’are "constrned', .and enforced 1n a -
manner consistent with generalv.con_tract lavt. In addition to due process
requirenients,, a kno‘wing,‘ voluntary, and intelligent | g_iiilty plea reqnireé a
nieeting Qf'the minds. iState v Miller, 1.10 Wn.2d 528, 756 P.2d 122 (1988).
This cannot occut uniess the defendant pessesse_s an understanding of the law
in relation to the facts. In re 'Keene? 95 Wn.-'2d 203,'.209,' 622. P.Zd 3'60
(1990). But in addition, as with any contract, a true meeting of the minds |

may not occur and a plea agreement may be voidable due to mutual mistake

11



by the parties (see Simonson .V. Fendell, 101 Wn.2d 88, 675 P.2d 1218

~(1984)), unilateral mistake by an aggrieved pafty (see Town of T.a Conner v.

American Cons. Co., Inc., 21 Wn.App. 336, 585 P.2d 162 (1978)); or
misrepresentation by one of the paﬁies ‘(@ Wiliiams v. Joslin, 65 Wn.Zd_
696, 399 P.2d 308 (1965)). -

Thus, a.guil_ty .rplea 1s not knowingly Iﬁadé when it is-based _upén

_ misinformation about sentencing consequences, even if the Defendant has . -

been advised of the direcf consequencesb of lﬁs plea. :State v. Miller, 110
Wn.2d. at 531. In those cases Whére a defendant seeks fo withdraw his pléa L
‘because f:hé court has misad\.}ised 'hir‘vnbof his correct sentencing range, our
courts_employ. a éontract e’mal_yéis. In éne Cas_e, this Céurt has appiied the
mutual rﬁistake docfrine to alléw a deféndant‘to With'dréw a guilty plea
because the Stéte misrepresented the Waiy aprior co;lvictibn would be séof‘ec‘l |
When computing the defendant’s standard senfencing rangé. State v. Waish’,'
143 Wn2d 1, 17 P.3d 591 (2001). | |
- But the defehd_ant is not entitléd to w’iv‘.[hdréwv hié pléa 1n évery casg
‘ &here the prosecution ‘fails to predict the..correct' standard ré'mge.-“ Coﬁsider .»
the following two examples. In the first, the coﬁrfc advises the défendant'.o‘f B

both the correct seriousness level and correct cﬁminal history, but

12



miscalculates the defendant’s standar_ci rlange‘as 0-90 days when in fact the
etandard range is 2-5 months. In the second case, the court incorrectly
advises the defendant that his standard range is 0-90 days, based upen ifs
belief that the defendant has no criminal history When in fact the defendant
has two prior convictions and hie correct range is therefqre 2-5 months. Plea _‘
vi/ithelraWal at the defendant’s' ention 18 appropriate in the ﬁr_st instance, but
net the second. | | |

This is because _Washington b'cbo.ul“cs have heid' that where the
prosecution, working from reliable _data miscalculates .the-' offender’s
sentencing fange and soi_in‘fe_fms the. offender.’_ of an incorrectf s,enfencing
~ range, the offender Was entitled torely upon the mierepre’sentatien intheplea -

bargaining process and withdraw his guilty plea when the miécalculation.,is

later discovered. See State v. Miller, supra; State v. Perkins, supra.
The same result will not hold in those cases where the error in the - -
standard range is the result not of miscalculation, but rather of a reasonable

error or lack of information in obtaining the defendant’s prior convictions.

| See State v. Christen, 116 Wn.App. 827, 831, 67P.3d 1 157 (2003). While |
a defendant may reasonably rely on the coui‘t to advise him of the iaw, he may

not reasonably rely on the court to advise him on factual matters, particularly

13 -



those peculiarly known to him, such as his previous convictions.

2. Because the defendant was told that his range could increase
if more criminal history than the state was aware of were
discovered, he was not misinformed about his standard
range. ' : ' '

There was no misrepresentation in the instant case. The court below

- advised the defendant that his Standard- range Waé baéed in part on his

criminal history, advised him of his standard range based upon the 6rimir_1a1
history known fo the pfosecution at th¢ time of his‘p_lea,' but also advised the
defendant that if additional cnmlnal hiétory were found that his faﬁge would -
increase. CP 9. This advice wés not only accurate, but élso, given thef
practical realities of the plea’Bargain process; a‘s:‘Corﬁp'le‘tke as fhe court"s
advice. could be. | | | |

| Far from béing misinformed, the defendant was speciﬁca_lly informed
aboﬁt the applicatioﬁ of tﬁé law in 'reiatio_n to tﬁe_ facts4 1n hisll_ case. The

-standard range of which the defendant was informed, was accurate, given thq

' Iimited information available to the court. The défendant,. whiie he now |

complains of “mutual mistake,” has made no showing that he was unaware
of his own criminal history or was surprised in any Way at his standard range
increased when additional criminal history was found.

| U_nlike those cases involving the failure of the State to inform the

14



defendant of a direct consequence of his plea, such as Isadore, a defendant
attempting to void a contract under the mutual 'n_n'stake doctrine has the
burden of demonstrating not _oniy that both parties were independently = -

mistaken as to a basic assumption regarding existing facts upon which the

parties relied in making the contract, see Restatement (2™) of Contracts, sec.

152, but also that the mistake changed the bargain so much that the parties |

seeking to rescind would not have entered into the contract if they had been

~aware of the mistake.- Id.u Further; a‘contracting party cannot avoid the

ordinary risks related to uncertamty 1nvolved in such transact1ons by cla1m1ng

. mlstake No. 1 PUD v. WPPSS, 104 Wn. 2d 353 362, 705P2d 1195 1203

(1995).
While application of the mutual mistake doctrine may make some

sense when the defendant arguably relies upon the court’s miscalculation of |

hlS offender score, it makes no sense to apply itinacase where the defendant

cannot show that he was unawatre of his true cnmlnal h1story which led toan

increase in his standard range; or Where he cannot show that he would not

‘ have entered into the plea bargain had he known of the increase in the

sentence.

The most plausible conclusion from the record below is that the -

- 15



defendant was eware his prior criminal history. He adﬁitted it freely at the
sentencing hearing. He knew his range_weuld increase because he was tola
so by the court at the ti‘me‘he entered his plea. The _record demohstrafes that
~ any error in the deten.ninationv of the .standard-’ range iﬁ the iflstanﬁ case .wes |
not a mistake as tb_ a Basic assurﬁption on Whieh the defendant relied to plead
guilty. The defendant bargained fora reduction ef charges Which allowed
him to seek a SSOSA sentence. Any error in;the instant case did not prevent |
him fro@ doing so. |
3. ‘Even‘ ‘if the deféndant _wés entitled to- know his ultimate
sentencing range prior to the entry of his plea, he specifically
waived that right as part of the plea barga;’n.ing precesS. ,
Under the doctrine ef mutual Iﬁistake, the party who is seeking to-
rescind a cohtrect has the blvlrden' of proving by a pfeporiderenee of the
evidence that> he does not bear the risk of mistake. One bears the.ri.sk.of
. fnistake if he was awafe at the tinﬁe tﬂe ejontrect waé made that he had only '
limited imowiedge of the facts but chose to treet that k.nolwledge_ as sufficient.

Reétatement 2™ of Contract sec. 152-54.

Similarly, a defendant may assume the risk of uncertainty about hlS
criminal history in the pllea bargaining process. A defendant ’Who', before

pleading guilty to a charge, is advised by the»eoﬁﬁ that his standard sentence
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range could go up or down before sentencing and manifests an understanding
of that fact, assumes the risk that at the time of s_entencing the standard
sentencing could be higher or lower than anticipated at the time of the e'ntryi

ofplea. ﬁ State v. Christen, 116 Wn.App. supra. at 831; State v. Paul, 103

Whn. App supra. at 495-96.

The court expressly told the defendant in his statement on plea of
guilty that his standard range would increase if add1t10na1 cnmmal history -
Were found.! With knowledge of that fact, and with that adV1ce the
defenda_nt opted toplead. The record before the court indicates he had sound
tactical reasons for doing s0. ’fhe. case against h1m was strong and he had
confessed, His best hope was to vadrn.it guilt and seek leniency through a | |
SSOSA s_enten'ce. Any increase in the standard range due to the disooyery of
his misdemeanor history did not affect his abfhty to follow this plan. The
defendant intentionally and Voluntarily relinquish_ed any. right he had to he :
accurately informed of the étandard range at the time that he entered his ‘plea

of guilty. Statev. Chnsten 116 Wn. App at 832 supra

It was not unfalr for the defendant to assurne that rrsk under our

: determmate sentencmg scheme. Itis the defendant Who isin the best position

IThe court was required to do so by CrR 4.2. This mandatory adv1sement is meamngless 1f a defendant may
withdraw h1s gullty plea in the instant case. :
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té know What his own cﬁminal history is. Tto allow defeﬁda’nts .to withdraw
their pleas under circumstances such as thése in thi_s case wOuld encourage
* defendants to remain silent Whlle thi; sentcnéing court is laboring uhdér é .
Iﬁisappfehenéion which thc defendant himself is in the bést poéition.to
coi’r_ect. | |

C. THE DEFENDANT WAIV ED ANY RIGHT TO CHALLENGE

THE VOLUNTARINESS OF HIS PLEA BY KNOWINGLY AND .

- VOLUNTARILY ELECTING TO PROCEED TO SENTENCING

- AFTER BEINGINFORMED OF ANERROR INHIS STATEMENT

ON PLEA OF GUILTY MISCALCULATING HIS STANDARD

The De_fendant wéts charged with five counts of child inolestétion and

pled guiltyvon Novenib_er 30,_ 20.04 to only three. 'In excharige" for_in's plea, the
State agreed fo ﬁake nd recomméndation ?jlnd disrﬁiSsed tWo .o:f the .count_s.
- CP 1-2, 6-16. This waé a significant cohéessibn to the-Defendant -beca:u'se 1t
gave th é standard range Which allowed the court to imposé a spe.cial.'sex

offe‘nder. sentencing alternative. |

| ‘When _the Defendant appéared for sentencing on FeBruary 8, 2005, E
both parties had received a pieseritenée inveétigatioh pf_eparéd' by the
Departlhent of CorreétiOns.' That report demoﬁsﬁtrétgd thaf the standérd range
indiqated iﬁ the defendant’s statement on pleé ‘ovf guilty wés in ¢rrof. RP

February 8, 2005 at 15. The author of the presentence investigation had
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discovered anumber of the defendant’s misdemeanor convictions which were
unknown to the State. These misdemeéno'r convictions prevented an earlier
conviction of felony eluding, of which both the State and the defendant were
aware, from “washing out.” RCW 9.94A.575 (2).
At the sentencing hearing the defendant, through couné_cl, admitted
the existence of the felony eluding chargé and the ‘existehée of the gross
- misdemeanor charges Whichpreventedthét conviction from washing out. RP
February 8, 2005 at 15-16. HoWevef, defense counsel specifically stated: .
Mr. Earl: w1 Would just note that upon the court’s
ruling that DOC themselves still maintain, and
we would also mamtam that the Special Sex
- Offender Sentencmg Altematlve is still
available to Mr. Codiga - - apart from the '
rullng of the court just--
- The Court:  Ibelieve thatisso.
RP February 8, 2005 at 17.
The defense attorney then went on to make a lengthy ‘argument n -
favor of SSOSA. This exchange between defense qounsel and. the court
. demdnstrates, that the defendant 'Was_. aWére of the increase in thé standard
range, and elected to proceed to sentencing understanding that he Was still

eligible for the special sex offender alternative in thé_ hopes that he would

receive that sentence. Because the defendant was informed before sentencing
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of the error in his’ s'e-ntencing‘ range};md be¢ause he did not object to the
sentencing or move to withdraw the piea before sentgncing, and because the
- d¢féndant was vsentenced- béséd upon the correct range, the defendant by hlS '
eiec"tion to proceed waived any challengé to the vblﬁntariﬂess'of his plca.

State v. Mendoza, 157 Wn.2d at 584, 592. -

II. CONCLUSION

For the reasons stated hefe, the Respondent asks the court tb affirm

the ruling of the Court of Appeals and Trial Court below:

DATED: A\NQ 2 a0

' Reépecffully submitted:
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