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A. IDENTITY OF PETITIONER

Phillip Victor Hicks, appellant below, asgks
this Court to accept review of the decision deéig—
nated in Part B of this motion.
B. DECISION OF COURT OF APPEALS

Petitioner seeks review of the decision of the
Court of Appeals, Division II, which was published
.in part, filed in his.case on August 4, 2006.

A copy of the deciéién is in thevAppendiX at A-
1 through A-34.
C. ISSUES PRESENTED FOR REVIEW

1. Should this Court grant review to‘resolve'
the conflict between the published holding of the
Court of Appeals in this case -- that excusing the
only AfriCén American in the jury venire is not
sufficient to make out a prima facie case under

Batson -- and the holding in State v. Rhones, 82

Wn. App. 192, 201, 917 P.2d 140 (1996) that it is a
Sufficient showing? |

2. Where the United States Supreme Court has
held that once the trial court finds that the
defendant has made a prima facie showing under
Batson the issue is no longer subject to review on

appeal, is the decision of the Court of Appeals



revisiting the issue in conflict with this authority
and a denial of Mr. Hicks’s state and federal
constitutional rights to equal protection of law?

3. Where(the specific‘prejudice arising from
counsel s deficient performance in falllng'to object
to the trlal court’s 1nform1ng the jurors that the
case did not involve the . death penalty is the
prejudice identified "by this_ Court in State V.i
Townsend and by the United States Supreme Court,
that the instruction may make the jurors "less
deliberative and less inclined to hold out, " .ig the
decision of the Court of Appeals in confllct with a
-dec151on of this Court in Townsend and a denlal of
Mr. chk’s state and federal constitutional rights
to the effeoﬁive assistance of counsel?

4. Where Mr. Hicks was placed in
circumstances likely to elicit an incrimineting
response when he was takeo into custody for a
suspected drug transaction by several homicide
detectives who drove from police headquarter to the
place of his arrest in an unmarked car end took him
away knowing that these unusual circumstances would
cause him ro try to clarify what was happening and

why, is the decision of the Court of Appeals that



this is not "interrogation" in conflict with other
decisions, including controlling éuthority of the
United States Supreme Court?

5. Where a police detective asked Mr. Hicks
a further question after he had invoked his right to
counsel, is the deéision of the Court of Appeals
refusing to suppress his statement in conflict with
other decisiong, including controlling‘authority of
the United States_Supreme Court?

6. Where a state’s expert is permitted to
report statemenﬁs made by an unidentified member of
the jail medical staff who‘is‘not a witness at
trial, is the decision of the Court of Appeals
upholding the admission of the testimony in conflict_
with the decision of the United States Supréme Coﬁrt

in Crawford v. Washington?

7. As a constitutional issue, under‘decisioné
by the United States Supreme Court, must the error
arisihg from improper contaét between a juror and a
friend of the wvictim be reviewed under a
constitutional harmless error standard rather than

an abuse of discretion standard?



D.  STATEMENT OF THE CASE

What the Court of‘ Appeals omits from' its
statement of facts is a full presentation of the
evidence supporting Phillip‘ Hicks’s diminished
capacity defense. These facts are added for the
court’s consideration because the facts were likely
impoftant to the jurors who acquitted Mr. Hicks of -
the aggravaﬁed; murder of Chica Webber and Were'
unable to agree on a verdict on the charge of
attempted first degree murder of Jonaﬁhan Webber.
~RP 81-84.

Dr. David Moore, board certified psYchologist
and chemical dependency professional_énd‘Associate
Director of the Center for the Study and Teaching of
At-Risk Students at the Univeréity of Washington,
reviewed a voluminous social history for Mr. Hicks,
interviewed Mr. Hicks and performed objective
testing on Mr. Hicks before‘rendering his;opinidn
thatv.Mr. Hicks lacked the capacity to process
reality and act intentionally at thé time of the

shooting.! RP(5/7) 24, 28-36, 79-80; RP 1241-1253,

! Throughout the course of the trial, both of
Mr. Hicks’s trial attorneys and the trlal court

expressed concern about his mental health. See
e.g., RP(4/4) 9-12; RP(4/21) 114; RP(4/22) 12-16, 2;
(continued. )



1303, 1429.‘ Dr. Moore concluded to a reasonable
medical certainty, based on Mr. Hick’s unique
cognitiﬁe, emotional, +volitional and historic
patterns, that he was suffering from a mental
disease or defect which affected his ability to
meaningfully reflect on events and form the intent
to murder. RP 1408-1409, 1429. |

Mr. Hicks’s mental problems began with his in
utero exposure to marijuana, cocaine and alcohol
from his drug-addicted, prostitute mother. RP(5/7)
37; RP 1253-1256. Mr. Hicks suffered from
Intermittent Explosive Disorder, likely as avresult
of. the exposure to cocaine before he was .born.
RP(5/7) 37; RP 1257. As a result of this exposure,
he had an inflamed.neurochemiéal system deficient in
the neurochemicals, such as dopamine and endorphin,
which sedate most péople during their waking hours.
RP(5/7) 37-385

Mr. Hicks had.been consistently diagnosed with

Intermittent Explosive Disorder by experts at

_ 1(...continued) -

"RP(4/25) 94; RP(1/26) 7-9. Defense counsel for the
- first trial repeatedly ask the court to order that
Mr. Hicks be forced to take medication. RP(4/4) 12;
RP(4/21) 114; RP(4/22) 23-241 RP(4/25) 94. See also
CpP 21, 22-23.



various times in his 1life, in addition to Dr.
Moore’s diagnosis of this disorder. RP(5/7) 309.
Dr. Moore described Intermitted Explosive Disorder
as similar to having a huge dose of fight 6r flight
response. RP(5/7) 39-40. | |

Additionally, Mr. Hicks had a long-standing
diagnosis of Attention Deficit HyperactiveiDiéordér.
RP(5/7)42; RP 1257. These diagnoses were
accompanied by a general anxiety disorder arising
from environmental»factors; RP(5/7) 721; RP 1261-
1263. Mr. Hicks’s father left his mother durihg‘the
early years of his life and his mother was incapable
of providing the necessities of life‘ for him.
RP(5/7) 44-45; RP 1263. His uncle, who lived with
Mr. Hicks’s mother, sexually abused him at an early
age. RP(5/7) 48. Although CPS intervened and placed
Mr. Hicks in a foster home and school where he Was
able to make improvement, he was returned to his
mother when he was 10 years old. RP(5/7) 48-53; RP
1263-1267. His -mother was unable to remain in
. treatment, and Mr. Hicks was placedvin.foster care
in the Hilltop area in Tacoma where he was exposed
to gang violence,.poverty and drugs. RP(5/7) 53-56,

60; RP 1267, 1272. All of these factors exacerbated



his other vulnerabilities. RP(5/7) 60. He began
self-medicating with marijuana and, by the time he
was in ~the Jjuvenile jﬁstice system, he was
chemically'dependent. RP(5/7) 60-65; RP 1270, 1278,
1295. ‘

Mr. Hicks was prescribed Seroquel while in the
Department of Corrections, which.is-apprépriate only
to treat schizophrenia andipsychosis. Mr. Hicks Was
still being prescribed Seroqﬁelv_pending trial.
RP(5/7) 69-70; RP 1286-1287.

At the second trial, Mr. Hicks’s foster brother
who had grown up with Mr. Hické testified that he
had observed strénge and bizarre behavior from Mr.
Hicks atvtimes, and that when Mr. Hicks was not
taking his medicine he did not make sense and had

troﬁble interpreting'things accurately. RP‘848—850.
| The state.presented.the testimohy'of Dr. Ronald
Hart, who unambiguously testified.that he did not
assess Mr. Hicks’s mental state at the time of the
incident and Was not giving an opinion about his
mental state then. RP(5/8) 48, 58, 76, 100; RP
1953, 1963, i972. Dr. Hart agreed, as well, that
Dr. Mooie was in a better position to diagnose Mr.

Hicks. RP(5/8) 120.



At the second trial) Mr. Hicks presented
testimony from the assistant principal in charge of
discipline when Mr. Hiéks was in the 6th grade and
who saw him on a daily basis at that time. RP 1816.
She confirmed that he was on medication for
- hyperactivity and if he came to school without his
medication he had to be sent home. RP 1818. The
assistant principal offered her opinion that in
thirty years of education, Mr. Hicks was the most
impulsive child she had ever seen. RP 1817. A
school social worker who had worked with Mr. Hicks
for over two years confirmed that he was taking
medication for Attehtion Deficit Hyperactive
Disorder at the time she worked with him. RP 1829-
1833. Mr. Hicks’s elementary school principal
confirmed that thereAwas no one to take care of his
basic needsv and that his parents were totally
ﬁnresponsive to her attempts to contact or work with
them. RP‘1856—1v860.

A former friend testified, at the second trial,
that when Mr.]Hicks lived with her three years
earlier he heard voices and talked to himself. RP
1849-1851, 1854. As a person who worked in the

mental health profession and the sister of a person



who was a paranoid schizophrenic, she was concerned
about Mr. Hicks. RP 1853.

At the first trial Dr. Hart testified, non-
responsively during cross examination, that he had
had numerous conversations with Dr. Sindorff at the
Pierce County Jail about the fact that they
prescribe psychotropic medications for behavioral
control. RP(5/8) 110. ' At the second trial, the
defense objected on hearsay, relevance and
foundational grounds when the state sought to elicit
from Dr. Hart that the Pierce County Jail prescribed
antipsychotic medication purely for the purpose of
behavioral control. RP. 2026-2027. The court
overruled the objection. RP 2026-2027.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
REVIEW SHOULD BE ACCEPTED UNDER RAP 13.4 (B) (1),
(2), (3) aND (4). THE HOLDINGS IN THIS CASE
ARE IN CONFLICT WITH REPORTED DECISIONS OF THIS
COURT AND THE COURT OF APPEALS; THE ISSUES ARE
CONSTITUTIONAL AND OF SUBSTANTIAL PUBLIC
IMPORTANCE. ' '
1. THERE IS A CONFLICT BETWEEN COURT OF
APPEALS DECISIONS ON THE ISSUE OF WHETHER
EXCUSING THE LONE AFRICAN AMERICAN ON THE
JURY PANEL ESTABLISHES A PRIMA FACIE CASE
FOR A BATSON CHALLENGE.

The Court of Appeals did not follow the

decision of the Court of Appeals, Division One, in

State v. Rhodes, 82 Wn. App. 192, 201, 917 P.2d 149




(1996) , which held "that the trial court improperly
denied a Batson challenge when [the state’s
peremptory challenge wasg] exercise[d] against the
only African American in the venire." Slip op. at
15, n. 6. In contrast, it held ﬁhét "[a] court need
not entertain a Batson [challenge] every time a
struck juror is the lone representatiQe‘from his or
her particular group." Slip op. at 15.

This Court should accept réview to resolve the
conflict between these reported decisiohs. The
issue is a constitutional issue under the state and
federal constitutions and an issue of substantial
public importance which shouid be decided by this
Court.A

The decision of the Court of Appeals is also in

conflict with the decision of the United States

Supreme Court in Hernandez v. New York, 500 U.S.
352, 111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991)

(citing United States Postal Service Bd. of

Governors v. Aiken; 460 U.S. 711, 715, 103 S.Ct.

1478, 75 L. Ed. 2d 403 (1983) ("[Wlhere the
defendant has done everything that would be required
of him if the plaintiff had properly made out a

prima facie case, whether the plaintiff really did



is not longer relevant")) which holds that once the
trial court has found that the defense made a prima
facie showing and ruled on the reasons provided by
the state, the question of sufficiency of the prima
facie case is moot on appeal. Review should be
accepted based on this conflict as well as the
conflict with the decision of the sufficiency of the
prima facie case.

2. THE DECISION OF THE COURT OF APPEALS

HOLDING THAT MR. HICKS WAS NOT PREJUDICED
BY HIS COUNSEL’S FAILURE TO OBJECT TO THE
COURT’S INFORMING THE JURY THAT THE CASE
WAS NOT A DEATH PENALTY CASE IS IN
CONFLICT WITH STATE V. TOWNSEND AND
DECISIONS OF THE UNITED STATES SUPREME
COURT. .

The Court of Appeals properly held that triai
counsel’s performance was constitutionally deficient
for failing to object to the court’s telling the
jury that the case was not a death penalty case.
Slip Op. at 23. The Court of Appeals concluded,
however, that "Hicks’s confession provided ample
evidence of his involvement so that a guilty verdict
was likely even if the jury had no information
regarding the death penalty."  Slip op. at 24. In -
so holding, the decision of the Court of Appeals is

in conflict with the holding of this Court in State

v. Townsend, 142 Wn.2d 838, 846, 5 P.3d 145 (2001),

- 11 -



and the United States Supreme Court in Shannon v.

United States, 512 U.S. 573, 579, 114 S. Ct. 2419,

129 L. Ed. 2d 459 (1994), and Rogers v. United
States, 422 U.S. 35, 40, 95 S. Ct. 2091,.45 L. Ed.

2d 1 - (1975). = Because Mr. Hicks ' established

prejudice under Townsend, Shannon and Robertg, the
decision.denyiﬁg‘his claim of iheffective aésistance
" of counsel denied him his state and federal
constitutional rights to reasonably effective
counsel as guaranteed by the Sixth Amendment and
Const. art. 1, 8§ 223 The issue is constitutioﬁal
and one OJf substantial public importance which
should be decided by this Court. |
The prejudice of telling jurors that the case
did not involve the death penalty, identified by

this Court in Townsend, Shannon and Roberts, is

- "if jurors know that the death penalty is not
involved, they may be less'attentive during.trial)
less deliberative in their assessmént. of the
evidence, and less inclined to hold out if they know
that exchtion.is not a possibility.n" Townsend,.at
846; Shannon, 512 U.S. at 579; Rogersg, 422 U.S. at
40. In this case the jurors did not deliberate to

a -conclusion in Count II, after acquitting Mr. Hicks



of aggravated murder on Count I and finding him
guilty of robbery-felony murder instead on that
count. Had the jury not been informed that the case
did not involve the death pen%lty, they might have
been more deliberative and able to reach a favorable
resolution rather than abandon an attempt to arrive
at a verdict. Given that the specific prejudice
identified by this Court and the United States
Supreme Court occurred in this case, the Court of
Appeals’ decision is in conflict with this
authority.

To demonstrate _ pfejudice ffom counsel’s
deficiencies, Mr. Hicks did not have to show even
that it was more likely than not that the resulﬁ
would have been different without the error; he had

to establish only a reasonable probability that
absent counsel’s deficient performance the result
would have been different. A "reasonable
~probability" is a vprobability "sufficient to
undermine confidencé.jjl the outcome." State wv.
Leavitt, 111 Wn.2d 66, 72, 758 P.2d 982 (1988);

Strickland v. Washington, 466 U.S. 668, 693-96, 104

- S5. Ct. 2052, 80 L. Ed. 2d 674 (1984). That test was



met here contrary to the holding of the Coﬁrt of
Appeals. Review should therefore be granted.

3. THE HOLDINGS OF THE COURT OF APPEALS THAT
MR. HICKS’S STATEMENTS WERE NOT A PRODUCT
OF INTERROGATION OR MADE IN RESPONSE TO
QUESTIONING IMPROPERLY INITIATED AFTER
INVOCATION OF THE RIGHT TO COUNSEL ARE IN
CONFLICT WITH OTHER REPORTED DECISIONS,
RAISE CONSTITUTIONAL CONCERNS AND ARE
ISSUES OF SUCH SUBSTANTIAL PUBLIC
IMPORTANCE tHAT THEY SHOULD BE DECIDED BY
THIS COURT.

The decision of the Court of Appeals that the
police did not engage in "interrogation" is in

conflict with Rhode Island v. Innis, 446 U.S. 291,

'301, 100 S. Ct. 1682, 64 L. Ed, 2d 297'(1980{, State
v. Willis, 64 Wn. App. 634, 637, 825 P.2d 357
(1992),  and other cases which hold . that
"interrogation" includes not only verbal questioning
but also acts which the police know are reasonably
likely to elicit an incriminating response.

Here, three homicide detective drove in an
unmarked cér to the scene of Mr. Hicks's arrést for
allegedly sellihg drugs to transport him to police
heédquarters. Mr. Hicks, who had had experience
with the police_in the past, clearly'understood}that
something more was at stake than selling drugs; the
police knew that he would attempt to clarify his

situation. Contrary to the decision of the Court of

- 14 -



Appeals, this constituted "interrogation." Slip op.
at 18. |
Because the state failed té give Mr. Hicks his
Miranda warning before effectively "interrogating"
‘him, his statements made after the wafning should‘

also have been suppressed. Missouri v. Seibert, 159

- U.S. 643, 124 S. Ct. 2601, 2605, 159 L. Ed. 2d 643
(2004) .

Similarly, the decision of the Court of
‘Appeals, holding that the trial court propefly'
denied suppreséion of Mr. Hicks’s response to a
question by a police detective after Mr. Hicks had
invoked his right to counsel is in conflict with the

decisions in Edwards v. Arizona, 451 U.S. 477, 484-

485, 101 S. Ct. 1880, 68 L. Ed. 24 378 (1981), and

State v. Robtoy, 98 Wn.2d 30, 653 P.2d 284 (1982).

Even if Mr. Hicks reinitiated contact with the
police,‘he never, as Edwards and Robtoy require,
walved his_righté before the detectiveAasked him a
queétion. |
Review  should be granted because the
suppression issues are constitutional and issues of
substantial public impdrténce, and because the

decision of the Court of Appeals is in conflict with



other decisions of this Court, the Court of Appeals
and the United States Supreme Court.

4. THE DECISION OF THE COURT OF APPEALS IS IN
CONFLICT WITH THE DECISION OF THE UNITED
STATES SUPREME COURT IN CRAWFORD V.
WASHINGTON.

Dr. Hart’s testimony that medical staff use
antipsychotic drugs to control behavior was based on
conversations with jail staff which likely arose in
a conversation about a case, probably Mr. Hicks'é
case; 1t was made under circumstances which
objectively and reasonably might be expected to
elicit a statement that could be used aﬁ trial. As
such itAwas testimonial hearsay and its admission

was in chflict with the decision in Crawford wv.

WashiHQton, 541 U.S. 36, 124 S. Cf. 1354, 158 L. Ed.
2d 177 (2004).

Although the Court of Appeals concluded that
the,information was related to Dr. Hart's practical
‘experience as a medical professional, that
conclusion is not supportéd.by the record. Slip op.
at 25-26. The evidencé was introduced to rebut the
obvious implication that the medication was
administered.fbr sound medical reasons. The medical
évidence was that Mr. Hicks had beeniprescribed

medication, over an extended period of time, which

- 16 -



was appropriate only for those suffering from
schizophrenia or other‘psychosié. RP(5/7) 69070; RP
1286-1287. Dr. Hart’s testimony was that he had
heard from jail staff that they used Seroquel for a
noanedical purpose. At no time did Dr. Hart
testify that this information éame to him in the
course of monitoring or prescribing medication to
patients.

Re&iew should be granted because the admission
of 'the evidence denied Mr. Hicks his right to
confrontation of witnesses and the decision of the
Court of Appeals is in conflict with Crawford, a
controlling decision of the United States Supreme
Court. | _ |

5. THE DECISION OF THE COURT OF APPEALS .ON

THE ISSUE OF IMPROPER CONTACT WITH A JUROR
IS IN CONFLICT WITH DECISIONS HOLDING THAT
THE ERROR IS CONSTITUTIONAL AND MUST BE
SHOWN BY THE STATE TO BE HARMLESS BEYOND
A REASONABLE DOUBT.

The decisibn of the Court of Appeals reviewing
the issue of improper contact wifh a juror by a
third party under an abuse of aiSCretion standard is
in conflict with decisions holding that such error

is constitutional, presumptively prejudicial and not

harmless unless shown to be harmless beyond a

reasonable doubt. Remmer v. United States, 347 U.S.

- 17 -



227, 229, 74 8. Ct. 450, 98 L. Ed. 2d 654 (1954);

Mattox v. United States, 146 U.S. 140, 150, 13 S.

Ct. 50, 36 L. Ed. 2d 917 (1892); State v. Murphy, 44

Wn. App. 290, 296, 721 P.2d 30, review denied, 107
- Wn.2d 1002 (1986). Review .should be granted for
this reasoﬁ. The issue is constitutional and an
issue of substantial public importance which should
be decided by this“Court.

. The improper contact was clearly not harmless
beyond a  reasonable doubt. The juror clearly
articuiated several times, without being asked, that
he was not intimidated. RP 1603. This clearly
established that the juror understood that Jonathan
Webber’s friend meant to be intimidating and
threatening; Although the juror said that he was
not intimidated, the fact that he knew he was
supposed to feel intimidated was the significant
fact.-‘A credible intimidating encounter by someone
associated with the victim caﬁnot be harmless error
even 1f the Jjuror believes ‘that he is not
intimidated. The possibility ofllatént concern and

and unarticulated sense of fear is too great.



Réview should be granted on the issue of the
improper contact of a juror by a friend of the
victim.

F. CONCLUSION

Petitioner respectfully' submits’ that review
should be graﬁted, his judgment. and sentence
reversed and his case remanded for retrial.:

DATED this J4Aday of @EZcﬁ't , 2006.

Respectfully submitted,

WSBA #14360 :
Attorney for Petitioner
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David Bruce Koch

Nielsen Broman & Koch PLLC
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

V.

PHILLIP VICTOR HICKS and RASHAD D.

BABBS,

Respondent,

Appellants.

DIVISION II

" No. 31645-5-11/31743-5-I1

UNPUBLISHED OPINION

'PENOYAR, J. — Phillip ViCtor Hicks and Rashad Demetrius Babbs appeal their

convictions for first degree felony m'ﬁrdér, attempted murder, and unlawful possession of a

firearm. They claim error because their attorneys allowed the trial court to tell the jury that their

case was non-capital. They also claim improper information and jury instructions, improper use

of prior recorded testimony, jury tampering, prosecutorial misconduct, and improper denial of

their Batson' challenge. Furthermore,'Hicks claims that the trial court should have suppressed

his incriminating statements and that it improperly allowed evidence that he was given

antipsychotic medication in jail to control his behavior. We affirm the convictions.

' Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Bd. 2d 69 (1986).
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FACTS
L ' BACKGROUND
A The shooting

Jonathan -Webber and his wife, Chica, were walking from a friend’s house at about 11:00
P.M. on March 22, 2001. | Two men approached them and asked them about drugs. One man
wore a beige coat Wit.h.a black striped hood and the other wore a black leather jacket with a
hood. Jonathan® got a better 10<.)k‘ at Hi'g:ks, the man in beige. | o

‘The Webbers kept walking, telling the men that they did not have any drugs. The men
followed the Webbers and told them several times to empty their pockets. Jonathan stopped on a
street corner and told the men that he was broke and that he had no money. Hicks told Jonathan
to empty his pockets or he was going to die:

f onathan noticed Hicks was holding a revolver, so he grabbed Chica’s hand and .st.arted to
cut across the.street._ The Webbers had only gone a few feet when Hicks and Babbs started
shooting at them. The Webbers fell to the ground. Chica was killed and Jonathan sustained
- wounds in his leg, wrist, and the left side of his back. J onathaﬁ later testified that he bélieved the
gunshots came from more than one gun because oﬁe gun waé louder than the other. Neither
assailant approached the Webbers when they were on the ground or took anything from them.

Wayne Washington was sitting on the couch with his wife watching TV when they heard
the gunshots outside their house. Washington, whose grandfather used to take him to the firing

range, testified that he heard shots fired from two different weapons. He said the first gunshots

2 . . . . . .A .
We use first names where necessary to avoid confusion. No disrespect is intended.
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he heard sounded like they came from a larger, heavier gun. Right after the shots from the larger
gun, he heard the shots from a smaller caliber gun, which he thought was a .22. He thought he
heard a total of about seven shots from both guns. He looked out the window once the shooting

had stopped but he did not see the shooters.

After the shooting, the assailants ran off through an alley. Police officers surrounded the
area and brought in a K-9 unit to search. The search recovered a revolver, a brown glove, a
black leather jacket, a knit stocking cap, and a sweatshirt, This clothing was similar to clothing
the suspects were wearing earlier in the evening. DNA on the sweatshirt was consistent with
Babbs’s DNA.

Inside the black leather jacket was a set of keys belonging to Babbs’s sister, Collette
Babbs. The jacket’s pocket also contained a r'eceipt with Alana Stubblgﬁeld"s ‘phone number
handwritten on fhe back. Stubblefield is Babbs’s cousin. She testified that she used to see Babbs -
all the .time and every time she saw him she would give him her phone number. Lenard
Masten’s name was on the receipt. Stubblefield testified that she used to date Masten.

Dana Duncanvwas a teenager sleeping in her room at her mother’s house when a man
started pounding on her window the night of the shooting. He convinced her that he knew her
brother and she eventually let him in. Duncan had never seen the man before. He was wearing a
T-shirt, but no jacket.‘

Duncan agreed to give the man a ride and she let him off near the Tacoma Mall, Shortly
after she arrived home, Duncan received a call from the man to thank her. Phone records
showed that the call came from the cell phone of Toni Miles, Babbs’s brother’s girlfriend.
Although she did not recognize Babbs at the first trial, Duncaﬁ came to bélie_ve‘that he was the

man who came to her window.
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Jonathan was able to describe Hicks to the police sketch artist but he did not get a good
enough' look at Babbs to describe him. Police showed Jonathén photo montages containing
| pictures of Hicks and Babbs. J onathaﬁ was not able to identify Babbs from the montage, but he
said Hicks'l'qoked most like the man he saw even though he could not be sure.

Chica’s autopsy revealed that she was shot three times in the head. Fragments from all
three bullets were reqovered during the autopsy. Two bullets were .22 caliber and one was a
larger caliber. The .22 caliber bullets were foo badly damaged to determine if they came from
the revolver recovered during the search. The larger bullet probably came from a 9 mm Rﬁger
semiautomatic pistol. |

B. Hicks’s statements to police

When Hicks was arrested for drug dealing on April 24, 2001, three homicide detectives
picked him up from his drug‘arrest scene. Riding in the car to the station with the detectives,
Hicks asked, “Tell the truth, ansvskr oﬁe question, am I through?” RP (03/08/02) at 28; 6 RP
(02/03/04) at 697. He also asked, “Are ‘deliveries the only thing you’ve got me on?” RP
(03/08/02) at 28. He made statements about how he was willing to work with the police. Hicks
testified at his CrR 3.5 heariﬁg that he made these statemen’;s without the detectives questioning
him. |

The detectives decided to wam Hicks of his Miranda® rights immediately and not wait
until they got to the police station. They pulled the car over, advised Hicks of his »rights, and

removed his handcuffs to allow him to sign the acknowledgement form.

3 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed.2d 694 (1966).
4
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Hicks said that he understood his rights. While in the car, Dctecﬁve Davidson told Hicks
that he was in trouble for more than just deliveries. Hicks replied that he knew what the
detectives were talking about, that “I was there but I didn’t do it,” and thaf “my mom knows.”
RP (03/08/02) at 30, 47; 6 RP (02/03/04) at 700. Detective Davidson toild Hicks that they were
aware that he was involved in a mqrder. Hicks responded, “You know that I know what
happened.” RP (03/08/02) at 47; 6 RP (02/03/04) at 700.

- After Hicks‘ arrived at the police station,v detectives informed him that they wanted to
discuss the Webber shooting. Hicks said, “Maybe I need a lawyer.” RP (03/08/02) at 48. The
detectives told Hicks that if he was asking for an attorney, they would stop questioning him.
Hicks said that he was willing to help and that he was not asking for an attorney, but that he was
also concerned that if he helped the police it might hindér any potential plea bargain. The
detectives told Hicks that they had no control over any potential deals for his cooperation. The
detectives asked him specifically if he was asking for an attofney, and Hicks said no.

| Detectives fold Hicks that the male victim had survived the shooting and had identified
him. Hicks responded, “How did you know it was me?” 6 RP (02/03/04) at 702. Hicks said that
the police should allow him to go contact the other person so that he could prove his inmocence.
Hicks said, “I was basically a hostage,;_’ and “This is my fault l.for being in the wrong place -at the
wrong time with the wrong person.” 6 RP (02/03/04) at 703. Hicks acknowledged that his
fingerprints were probably on the .22.revblvér, even though police were not able to recover any
: ﬁngerprints. | |

Hicks also said that he had smoked marijuana laced with PCP before the shooting an(i
that he did not remember exactly what took place. He remembered approéching the Webbers,

trying to sell them drugs, and then demanding money. Hicks said that the other assailant had put
| | 5
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a gun to his head and told him to shoot, so he ciosed his eyes and shot. Hicks heard other shots
being fired. He remembered throwing.‘lche gun in some bushes as he ran away. |

After some questioning, Hicks stated that he did not want to answer any more questions
wifhout,having his attornéy present. The detectives testified thét they stopped qliestioning at that.
~ point.* | | | B |

After the interview ended, the detectives took Hicks to the Pierce County jail for booking. "
At the jaﬂ, Detective Webb told Hicks to wait on the bench in the booking area until they were
ready. According to Webb, Hicks‘got off the bench at least twice and came over to him and
asked about the caée. Detective Webb‘ warned Hicks that he had already invoked his rights and
that he should wait én the bench an_d remain silent. Hicks responded that the police cquld not
- use .anything he said because he had invoked his rights. Webb told Hicks to sit back down ‘and
remain silent, but Webb did not advise Hicks specifically that these staterﬁents couid be use&
' agains‘tbhi'm. |

Hicks asked Webb if he knew what bullet killed the girl. When Webb responded that he

did not kvnow,‘ Hicks said, “I bet it was the .22.”- ‘RP (03/08/02) at 18; 11 RP (02/10/04) at 1538,
Webb asked Hicks why he thought that; and Hicks responded, “Because I.‘Was the closest.” RP
(03/08/02) at 18; 11 RP (02/10/04) at 1539. |

| In its findings of fact and conclusions of law, the trial court determined that the

statements Hicks made in the car before being advised of his Miranda rights were admissible

% Hicks’s testimony at the CrR 3.5 hearing contradicted the detectives’ account. Hicks claimed
that, instead of ceasing questioning, the detectives showed him graphic crime scene pictures and
took notes on his responses. He claimed that, after calling an attorney for him, the detective told
Hicks, “T talked to your attorney and, you know, he wishes that you should invoke your rights to
talk [sic]. . . but you know that you need to help yourself.” RP (03/08/02) at 63-64. Hicks said
the detectives then asked more questions about the homicide. ‘

' 6
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beoause they Were unsolicited and not pursuant . to interrogation. The trial court also found
knowing, intelliéent, and voluntary waiver of rights as to the statements Hicks made in the car
after being advised of his Miranda rights.
The trial court feund th.at Hicks’s first mention of an attorney was an “equivocal request.”
CP (04/30/04). at 17. When detectives asked if he was requesting an attorney, Hicks fesponded
that he did not wish to have an atfomey' present. The trial court then admitted Hicks’e
subsequent statement“e because Hicks expressed “a clear willingness to speak to the detectives
without an attorney being present.” CP (04/30/04) at 19;20. Finally; the trial court admitte,d
statements Hicks made at the jail during booking because the statements were unsolicited. |
. PROCEDURAL HISTORY
A, Charges |
For Chica Webber’s death, the State charged Hicke and Babbs with aggravateci first
- degree murder and, in the alternative, first degree murder and first degree felony murder, with
first or second degree robbery as the pfedicate feleny. | The court iﬁstfucted the jury on the lesser |
included offenses of second .c‘iegreemur‘der and first and second degree manslaughter.
The State elso charged Hicks and Babbs wifh attempted murder of Jonathan Webber and
| unlawful possession of a firearm. Babbs pleaded guilty to the ﬁreaﬁn charge before trial.
At the first trial, the jury con\éicted Hiel{s and Babbs of first degree felony murder in
| Chica Webber’s death. The jury also convicted Hicks of unlawful possession of a ﬁrearm./ ‘The A
jury could not reach a verdict on the -attempted murder of J onethan Webber, so the court declared

amistrial. A second trial was held on the attempted murder charges.
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B. Instructing the jury that the case did not involve the death penalty

During voir dire at the first trial, juror number nine expreséed concern that her religious
believfs may affect her ability to decidé the case. When the trial court asked her to think of an
area where there might be a conflict with her chur‘ch’s teachings, she mentioned capital
punishmerit. The trial court immediafely held a sidebar with the attorneys outside the jury’s
presence. The trial court then informed the jury that “This is not a death pénalty case. So that
issue is one that I suppose could comé m conflict Wi_th your religious beliefs, but it is not one that
is at issue in this case. So that may remove some of your problem.” RP (04/22/03) at 74-75.
The jﬁor then said that she could follow the law as the court gave it to her.

Later during voir dire, the prosecutor asked juror number nine whether she would feel
uncomfortable having to make a decision about the guilt or innoéeﬁce of another human being.
| ‘The juror responde‘d, “No. I feel I try not to make a mistake, because . . . somé people were
executed, then théy found out they were innocent afterwards.” RP (04/22/03) at 155. The
prosecutor then verified that, because capital punishment W.ElS not an issue, the juror was able to
‘serve. | |

C. | Testimony of Willie and Brenda Watkins

Brenda Watkins (Brenda)v, Hicks’s foster mother, testified at both trials that she saw
Hicks and Babbs together at her house during the afternoon before the shooting. Willie Watkins
(Willie), Brenda’s son, was also at the house at the time,

Brenda saw Hicks and Babbs together again when they stopped by her hbuse later that
night. She said that Willie was at home at that time, too, and that Willie went oﬁtside and spoke

-with Hicks and Babbs for a few minutes.
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Willie also testified about seeing Hicks at Brenda’s house on the day of the shooting. He
could not be sure whether Hicks was with someone. He saw Hicks again around 11:00 P.M.
Willie testified that Hicks was with someone but that he never saw the other person.

Erenda testified fhat Hicks retu%‘ned to her house about 45 minutes to an hour later. He
was sweating, his eyes were bulging, and he no longer wore his coat. When she asked Hicks.
about what was wrong, he started crying and said, “Momma, pray for me.” 11 RP (02/10/04) at
1504.

Detective Webb impeached Willie’s testimony by saying that Willie reported seeing
Hicks and Babbs together twice in the hours before the shooting — once in the afternoon and
again later that night. Webb testified that Willie refﬁsed to be taped because he feared retaliation
from Babbs’s family. Before the detecti-ve testified, the trial court instructed the jury that the
detective’s testimony about Willie’s statements should be considered only as it related to
Willie’s credibility and should not be used as eubstantive evidence to prove the charges against
the defendants.

D. Testimony about medicating jail inmates

At both trials, Hicks called Dr. David Moore to give an expert opinion regarding Hicks’s
mental ability to form the intent to commit the crimes charged. Moore testified that the Pierce
County jail’s medical staff had prescribed Hicks Seroquel, which is used to treat psychosis and
schizophrenia. Moore did not know Hi.cks’s actual diagnosis.

In rebuttal, the State called Dr. Murray Hart from Western State Hospital to testify
regarding his efforts to evaluate Hicks’s mental condition. Hart said he obtained Hicks’s jail
mental health record to review, and he spoke with a mental health professional at the Pierce

County jail. On cross examination in the first trial, defense counsel established that Hicks was

9
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on Seroquel when he came to Hart and asked Hart, “[What] is the only thing that Seroquel is
~prescribed to treat?” RP (05/08/03) at 109, Hart responded that the Pierce County jail uses
psychotropic medication to control inmate behavior. ’

At the secoﬁd trial, Hicks’s counsel referred to. Department of Corrections records
showing that Hicks had been on Seroquel and asked Hart on croés~examination'if “maybe they
determined that there was psychosis in the past?” 14 RP (02/13/04) at 2009. Hart said that he
did no't know what they mi ght‘ havé determined.

On redirect, the prosecutor asked Hart if he had received from the Pierce County jail
patients who are prescﬁbed antipsychotic medication but are not diagnosed as psychotic. Hart
responded that Western State Hospital receives peéple from the Pierce County jail who come to
the hospital on antipsychotic medications, although the reason that the jail phys»ician placed them
on these medications is not always obvious, When asked wﬁether the jail’s physicians ever
prescribed antipsycho__tic medication purely for behavior control, Hart fesponded that they did.
Hicks objected to this testimony.

In closing at the second trial, counsel for Hicks argued that the jury should infer that
Hicks had psychoses because “the State” had given him an antipsychotic drug. In response, the
prosecutor referred to I—iart’s testimony that the jail uses antipsychotic medications to control
behavior issues and essentially told the jury that it could not infer diminished capacity from that
fact. Hicks did not object to this argument.

E. Batson challenge

Before the second trial, Hicks and Babbs objected when the State used one of its
peremptory challenges to remove the only remaining African American juror from the venire.

They argued that, because the prosécutor had not asked this juror any questions, race must have

10
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been the reason for removing her. The trial court finally determined, “[OJut of an abundance of
caution, I find a prima facie case [of discrimination].” 5 RP (01/30/04) at 496.
The proséoutor then gave his reasons for exercising the challenge:

[The juror] has a master’s in education. Whether it’s science or not,
people who are educators tend to be non-state type jurors that tend to be more
forgiving, nurturing types, that necessarily aren’t going to look for reasons to
excuse behavior. She also happens to be a social worker, which is another red
flag for a prosecutor.

Whether it’s science or not, those two criteria are the reasons why the
State would not want somebody with that background and history to be on the
jury.”

Further, [the juror] also indicated that somebody in her family, either a

~ friend or relative, has been arrested and served time.

That’s another reason why I considered not keeping her as a juror; those
three reasons.

5 RP (01/30/04) at 496—97.
The trial cc;urt allowed defense counsel to respond. After hearing arguments from both
sides, the court stated simply, “Okay. The Batson challenge is denied.’; 5 RP (01/30/04) at‘498.
F. Con;tact wi.th a jufor |
Part way ﬁough the second trial, one of the jurors told the bailiff that he believed that
one of Jonathan Webber’s friends tried to pommunicate with him. Defense counsel initially
moved to excuée the juror but the trial court decided to hear directly from the juror first.
The juror said: |

[A]t the end of the day as I was leaving, why, as I went out the front door,
why, the -- Mr. Webber was there with some people. And I was crossing the
crosswalk to go over and then I go down to the bus stop, and as I went across,
why, one of these people that I had seen in the courtroom and was with him --

- [I]t was a situation where I walked out, he came up beside me, turned the
corner with me and there was absolutely no one else on the sidewalk, and I can’t
say that he was talking directly to me but he was F something or the other, and he
was -- he was within I’d estimate six to eight feet from me, closer to six feet. And
there’s no one else around. And he’s --  mean, I just got the feeling that he knew

11
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who I was and I knew who he was, but I didn’t say a word. And once I made --
- once I saw him I just kind of Watched out of the cormer of my eye and I walked --

I walked on down.
And then when I got down to the bus stop, why, he had stopped. And soI

thought, you know, maybe it’s purely coincidence, and it may have been purely
coincidence. I turned and took a couple of steps back to see if I could see where
~ he’d gone just to see if he’d cut back, and there was a car there and you could see
that he was -- had the door open and was there at the car.
12 RP (02/11/04) at 1602-03.
~ The juror Vsaid.that he was not intirﬁidated and that he could still be fair and impartial. He
| promised not to discuss the incident with the othef jurors.
G. Prosecutor’s closing arguments
In rebuftal closing at the secox}d trial, the prosecutor argued, ‘“You’ve got Brenda and
Willie Watkins seeing the defendants 10 gether on the evening of this incident.;’ 15 RP (02/17/04)
| at 2165-66. The defenseJobjected because Willie had not‘ identified 1.3abb‘s. The trial court
responded, “[I]t’s the memory of the jurors that’s important, and théy’ve b_cen inétfuoted on how
to use their memory and what the law is.” 15 RP (02/17/04) at 2166. The prosecutor continued: |
“Brenda and Willie Wéﬂcins encountered Rashad Babbs and Phillip Hicks. Brendei‘ tells us that
was the two people together because she recognized Rashad Babbs when she sax}v them.” 15 RP
(02/17/04) at 2166-67. | |

After the second triél, the jury convicted Hicks and Babbs of attempted murder of

Jonathan. They now appeal both the felony murder and the attempted murder convictions.

12
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ANALYSIS

L BATSON CHALLEIl\IGE | A

Hicks and Babbs claim that the triallchourt érred in denying their Batson challenges. They
argue that the prosecutor’s reasons for excusing the African American juror were pretextual, -
-even if the reasons were race neutral. They also claim thét the trial court failed to perform the
third step of Batson’s three-part analysis. Therefore, they argue that the record doés not support -
the trial courtfs denial of their Batson challenge. |

’I;he, party rvaisin.g the Batson challéng_e must first establish a prima facie case of
pufposefﬁl discrimination. State v. Evans,- 100 Wn. App. 757, 763-64, 998 P.2d 373 (2000)
(citing State v Luvene, 127 Wn.2d 690, 699, 903 i’.Zd 960 (1995)). A prima facie case exists if |
fwo criteria are met. Evans, 100 Wn. App. at 764. First, the challengé must be‘ exercised agaiﬁst |
a member of a “constitutionally cognizable” group. Evans, 100 Wn. App. at 764, Second, that
fact and “other relevant circumstances” must raise the inference thaf the challenge was based on
- the juror’s membership in the group. _E_vaﬁs, 100 Wn. App. at 764. “Relevant circumstances”
may iivnclude a pattern of strikes against members of the group or the particular q;lestions' asked

during voir dire.® Evans, 100 Wn. App. at 764.

> Courts have refined the concept of "other relevant circumstances" to include actions such as:
(1) striking a group of jurors that are "otherwise 'as heterogeneous as the community as a whole,'
sharing race as their only common characteristic;" (2) disproportionate use of strikes against a
group; (3) the level of a group's representation in the venire as compared to the jury; (4) race of
- the defendant and the victim,; (5) past conduct of the state's attorney in using pereraptory
.challenges to excuse all African-Americans from the jury venire; (6) type and manner of the
! state's questions and statements during venire; (7) disparate impact, all or most of the challenges
used to remove minorities from jury; (8) similarities between those individuals who remain on
the jury and those who have been struck. Evans, 100 Wn. App. at 769-770.

13
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Once a party makes a primg facie case, tﬁe burden shifts to the p'a'.rty exercising the
peremptory challeﬁge to give a neutral explanation related to the particular case to be tried.
Evans, 100 an. App. at 764'(citing Luyéne, 127 Wn.2d at 699). The third and final step requires -
the trial court to consider the proffered explénation to determine whether there is a
discriminatory purpose behind the ¢xeroise of the peremptory chaliénge. Evans, 100 Wn. App.
at 764. |

Hefe, we do not addréss whether the trial court properly performed Batson’s third step or.
wﬁether the.prosecutor’é afgument was pretextual because Hicks and Babbs failed to establish a
prima facie case of racial discrimination.

| The only reason Hicks and Babbs gave for-obj'ecting to the prosecufor’s peremptory
challenge‘was that the prosecutor rém_oved the last African American vléft in the jury pool. A
mere challenge to a person of color does not constitute a prima facie case of discrimination.
Evans, 100 Wn. App. at 770. Hicks and Babbs fulfilled only part of the prima facie showing by
| establishing that the struck juror was a member of a cognizable racial group. They also hgd to
show that “other relevant circumstances” raised an inference that the strike was based oﬁ the
~ juror’s status as a mémber of a constitutionally cognizable group. See Evans, 100 Wn. App. at
769. This paﬁ they failed to show.

Even if the challenged juror is the only African American on the panel, this factor in and
of itself does not create a prima facie case of racial discrimination. Sée State v. Wright, 78 Wn.
Api). 93, 102, 896 P.2d 713 (1995) (courts are hesitant to find é discriminatory motivation based
on numbers alone). We acknowledge that striking the only member of a particular group
_provides some evidence of a' discriminafory motivation and may be considered along With other

factors. See Wright, 78 Wn. App. at 101-02. However, the party challenging the strike does not
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meet its burden simply by pointing out that the challenged juror is the venire’s only member of a
particular group.v In our diverse communities, a venire may have one potential juror from each of
several different constitutionally cognizable groups. A court need not entertain a Batson every

time a struck juror is the lone representative from his or her particular group.®

In this case, the trial court said it found a prima facie case “out of an abundance of
éaution.” 5 RP (01/30/04) at 496. It never identiﬁed other relevant circumstances to suggest fhat
the -strike was racially motivated, nor do we see evidence from the record that. racial

_discrimination motivated the strike. |

Because Hicks and Babbs never made a prima facie case, the trial court should not have
required the prosecutor to state race-neutral reasons on the record. State v. _Wrighz‘, 78 Wn. App.
at 100-01.” Therefore, we hold that the trial court did not err in denying the BatsQn challenge.
See Reece v. Good Samaritan Hosp., 90 Wn. App. 574, 578, 953 P.2d 117 (1998) (we may
affirm the trial court on any grounds that the record supports).

A majoﬁty of the panel having determined that only the foregoing portion of this opinion
will be prmted in the Washington Appellate Reports and that the remainder shall be filed for pubhc -

record pursuant to RCW.2.06.040, it is so ordered.

$ On this point, we depart from the Division One case State v. Rhodes, 82 Wn. App. 192, 201,
917 P.2d 149 (1996) (holding that the trial court improperly denied a Batson challenge when
exercised against the only African American in the Venire).

" However, the State putting its race-neutral explanation on the record did not render the prima

facie issue moot. Wright, 78 Wn. App. at 101.
15
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IL HICKS’S STATEMENTS TO POLICE

A. Right to counsel under CrR 3.1

Hicks claims for the first time on appeal that police violated his right to counsel under -
CrR 3.1% by not informing him of his right to an attorney immediately upon arrest. He may
claim error for the first time on appeél orﬂy if it is a manifest error involving a constitutional
right. RAP 2.5(a)(3); State v. Roberts, 142 Wn.2d 471, 500, 14 P.3dv713 (2000).

Washington courts have held that CrR 3.1 is not a rule of constitutional dimensibn. State
v. Guzman-Cuellar, 47 Wn. App. 326, 334, 734 P.2d 966 (1987). Like Hicks, Guzman fried to
argue, based on CrR 3.1, that his conétitufionai right to counsel arose as soon as he was taken
into éustody. Guzman-Cuellar, 47 Wn. App. at 333. Division One rejected his argument,
holding that the Sixth Amendment and article I, section 22 of the ‘Washington Constitution
provide the constitutional right to counsel only at a critical stage and not immediately upon

arrest. Guzman-Cuellar, 47 Wn. App. at 334 (citing Heinemann v. Whitman County, 105 Wn.2d

796, 800, 718 P.2d 789 (1986)). Because Hicks claims violation of only a court rule and does

8 CrR 3.1 provides in part:
(b) Stage of Proceedings. _
(1) The right to a lawyer shall accrue as soon as feasible after the defendant is
taken into custody, appears before a commlttmg magistrate, or is formally
charged, whichever occurs earliest.
(2) A lawyer shall be provided at every stage of the proceedings, including
sentencing, appeal, and post-conviction review. .
(c) Explaining the Availability of a Lawyer.
(1) When a person is taken into custody that person shall immediately be advised
of the right to a lawyer. Such advice shall be made in words easily understood,
and it shall be stated expressly that a person who is unable to pay a lawyer is
entitled to have one provided without charge.
(2) At the earliest opportunity a person in custody who desires a lawyer shall be
provided access to a telephone, the telephone number of the public defender or
official responsible for assigning a lawyer, and any other means necessary to
place the person in communication with a lawyer.

16
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not allege an error affecting a constitutional right; we will not address his claim for the first time
on appeal. Guzman-Cuellar, 47 Wn. App. at 334.
B. Pre-Miranda statements
Hicks claims that he was in custody when he was placed in the detectives’ car and that
_ they should hafe read him his Miran.da. warnings immediately. He says that being in the car Witﬁ
three detectives was a coercive environment that the_ detectives shéuld have known would elicit
* an incriminating response. He argues that the trial court should ha"Je' exciud;d the pre-Miranda |
statements he made in the car, even though he made the statements without the policé officers
directly questioning hfm.

Hicks assigné error to the trial court’s legal conclusion that his pre-Miranda statements
were admissible because they were unsolicited and not pursuant to the detectives’ interrogation.
We review the trial court’s conclusions of law de novo. State v. ‘Mendez, 137 Wn.2d 208, 214, _ |
970 P.2d 722 (1999). | |

A suspect is in custody when lﬁs freedom of action is cﬁr’taﬂed to a degree associated
with formal arrest. State v Lorenz, 152 Wn.2d 22, 36-37, 93 P.3d 133 (2004); State v..Short,
113 Wn.2d 35, 41, 775 P.2d 458 (1989). In this cas;e, Hicks was in custody while he was in the
patrol car. ﬁowever, the police did .no£ interrogate hirﬁ at this time. Therefore, his pre-Miranda
statements are admissible because they did not result fro'm police interrogation. See State v,
Birnel, 89 Wn. App. 459, 467, .949 P.2d 433 (1998).

Fof an in-custody intgrview or discussion with a suspect to be a police interrog'ation,‘

“there mﬁst be some degree of compulsion. Birnel, 8 Wn. App. at 467 (citing State v. Warner,

125 Wn.2d 876, 884, 889 P.2d 479 (1995)). An officer’s statements or actions will not constitute
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“an interrogation if they are not reasonably likely to elicit an incriminating response from the
suspect, Birnel, 89 Wn. App. at 467 (citing Rhode Island v. Innis, 446 U.S. 291, 302,100 S. Ct.
1682, 64 L. Ed. 2d 297 (1980)). The officer’s statements must reflect a measure of compulsion
above and beyond that inherent in custody. Birnel, 89 Wn. App. at 467,

We hold that Hicks’s pre-Miranda statements were properly admitted because they did
not result from police interrogation. Graﬁted, custody itself can create a coercive atmosphere.-
See Birnel, 89 Wn. App. at 467-68 (police detention was s.omewhat coercive due to its length and
the sﬁspect’s physical weakness from lack of sleep and a hand injury). However, police officers
mﬁst take affirmative actions before custodial interrogation takes place and Miranda warnings
are required. See Birnel, 89 Wn. App. at 467-68. Arresting a suspect and putting him into a car
does not in and of itself equate to custodial interrogation. |

| C. Post-Miranda statements

Hick argues that because the detectives did not give the Miranda warnings in time, the
court should also have excluded the statements he made after he received the belated warnings.

We hold that Hicks’s post-Miranda statements were properly admitted because he
waived his Miranda rights by talking with the police. A suspect may waive his Miranda rights if
the waiver is knowing, voluntary, and intelligent. See State v; Parra, 96 Wn. App. 95, 96, 977
P.2d 1272 (1999). Waiver fnust be determined on the particular facts and circumstances
surrounding the case, including the accused’s background, experience, and conduct. Parra, 96
Wn. App. at 99-100 (citing North Carolina v. Butler, 441 U.S. 369, 374-75,99 S. Ct. 1755, 60 L.
Ed. 2d 286:(1979)).

In this case, Hicks testified at his CrR 3.5 hearing that he understood»his Miranda rights

when the police officers explained them to him in the car. Nevertheless, he continued talking
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about the shooting. Therefore, the trial court did not err in admitting Hicks’s post-Miranda
statements because they resulted from 2 knowing, voluntary, and intelligent waiver of his rights.
See Parra, 96 Wn. App. at 100.

D. Statements after Hicks invoked his right to counsel

Hicks also claims that Webb “questioned” him after he invoked his right to counsel when
Webb asked him during booking why, he believed that a .22 bullet killed Chica Webber. Hicks -
argues that he never waived his figh‘ts knowingly and voluntarily and, therefore, the trial court
should have suppressed his statement about how he was the closest.

Once a suspecf has asserted the right to counsel, custodial interrogation must cease unless
the suspect initiates further communication. Birnel, 89 Wn. App. at 468. This rule is designed to
protect an éccused in police‘custody from badgering by police officers. Oregon v. Bradshaw,
462 U.S. 1039, 1044, 103 S. Ct. 2830, 77 L. Ed. 2d 405 (1983). Before poiice can further
interrogate a suspect after he requests an attorney, the suspect himself must initiate dialogue with

the authorities. Bradshaw, 462 U. S. at 1044.°

® A plurality of the Supreme Court went on to say:

There can be no doubt in this case that in asking, “Well, what is going to happen
to me now?”, respondent “initiated” further conversation in the ordinary
dictionary sense of that word. While we doubt that it would be desirable to build
a superstructure of legal refinements around the word “initiate” in this context,
there are undoubtedly situations where a bare inquiry by either a defendant or by a
police officer should not be held to “initiate” any conversation or dialogue. There
are some inquiries, such as a request for a drink of water or a request to use a
telephone, that are so routine that they cannot be fairly said to represent a desire
‘on the part of an accused to open up a more generalized discussion relating
directly or indirectly to the investigation. Such inquiries or statements, by either
an accused or a police officer, relating to routine incidents of the custodial
relationship, will not generally “initiate” a conversation in the sense in which that
word was used in [Edwards v. Arizona, 451 U.S. 477, 101 S. Ct. 1880, 68 L. Ed.
2d 378 (1981)].
19
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In Birnel, a suspect who had invoked his right to counsel interrupted the detective who
was explaining the booking procedure and began making statements about the crime. Birnel, 89
Wn. App. at 468. This initiation constituted a waiver, and the suspect’s later statements were
admissible. Birnel, 89 Wn. App. at 468. This also happened here.

Hicks initiated further discussion about his case by coming over to Webb and asking -
qﬁestions. Therefofe, he waived his right to counsél and the statements he made to Webb,
including the statement in response to Webb’s question, were properly admitted.

101, | INFORMATION CHARGING FIRST DEGREE FELONY MURDER

Hicks and Babbs claim that the information charging them was deficient because it.
affirmatively misrepresented the elements of felony murder. Specifically, they cite the
information charging them with first dégree murder, which said:

That PHILLIP VICTOR HICKS and RASHAD DEMETRIUS BABBS, acting as
accomplices, in Pierce County, on or about the 22nd day of March, 2001, did
unlawfully and feloniously, while committing or attempting to commit the crime
of robbery in the first or-second degree, and in the course of or in furtherance of
such crime or in immediate flight therefrom, either the defendant or another
participant, caused the death of a person other than one of the participants, to wit:
Chica Webber . . ..

CP (07/01/04) at 139. vThey claim that the “while committing” language was erroneous and the

information should have alleged that they “committed” robbery.

Although ambiguous, the respondent’s question in this case as to what was going
to happen to him evinced a willingness and a desire for a generalized discussion -
about the investigation; it was not merely a necessary inquiry arising out of the
incidents of the custodial relationship. It could reasonably have been interpreted
by the officer as relating generally to the investigation.

Bradshaw, 462 U. S. at 1045-46.
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An information sﬁfﬁciently charges a crime if it apprisevs accused persons of th¢
accusations against thém with reasonable certainty. State v. Leach, 113 Wn.2d 679, 694-95, 782
- P.2d .552 (1989). The focus is whether all essential elements of an alleged crime have been
included in-the chargiﬁg documerﬁ:. ‘State v. Kjorsvik, 117 Wn.2d 93, 101-02, 812 P.2d 86 |
(1991). N |

We do not agree that this information is deficient. According to statute, a i)erson is guilty
of first degree murder when “He or she cqmmits or attémpts to commit the crime of . . . robbery
in the first or second degrge C ana in the course of or in furtherance of such crime or in
immediate ﬂigl;t therefrom . . . causes the death of a pcrs.on other than ‘one of the participants.”
RCW 9A.32.030(1)(c). The plain statufory languagé- provides that a person commits the crime
charged, first degree murder, by killing while engaged in certain felonies. | See RCW
9A.32.030(1)(c). One does nét have to corﬁi)iete the underlying felony to meet the statutory
deﬁﬁition of first dégree murder. See RCW 9A.32.030(1)(c).

We aiso note that in Washington, the elements of the und'erlyin‘g‘ felony are not elements
of the crime of felony murder. State v. Bryan}, 65 Wn. App. 428, 438, 828 P.2d 1121 (1992).
. Although the underlying crime is_' an element in felony mﬁrder, the defen‘dgnt is not actually
charged with the underlying crime.. Bryant, 65 Wn. App. at 438. ‘Ther'efore', the information
does not have to set forth the elements of the predic.ate felonies to be sufficient. Bryant, 65 Wn.

- App. at 438.
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IV, INFORMﬁ\IG THE JURY THA;T THE CASE WAS NOT A DEATH PENALTY CASE

A. Informing the jury |

Hicks and Babbs claim that the trial éourf erred in informing the jury that the case was
not a death penalty case. State v. Townsend, 142 Wn.2d 838, 840, 15 P.3d 145 (2001) (a trial
court niay not-inform the jury during voir dire that the deéth peﬁalty is not an option in the case):
Because Hické and Babbs failed to object to the error at trial, they cannot now claim on appéal '
that the trial court erred.'® See State v. Fire, 145 Wn.2d 156-57, n.3, 34 P.3d 1218 (2001).

| B Ineffective assistance '

Hicks and Babbs also claim thét they received ineffective assistance of counsel because
tﬁ’ei'r attorneys failed to object on the record to t,hg trial court infi;rming the venire that thé case
Was'non—capita.l. o

Washington has adopted the Strickland'! test to determine whether a defendant had
_ constitutionally sﬁfﬁéien’t repfeséntatién. State v. Cienfuegos, 144 Wn.2d 222, 226, 25 P.3d
1011 (2001)..' First, the defendant must show that counsel’s perfofmanée was deficient. |
Cienfuegos, 144 Wn.2d at 226. To prove deﬁciehf performance, a defendant must derﬁonstrate
that the repfesentation fell below an bbjective standard of reasonableness under professional

norms. Townsend, 142 Wn.2d at 843-44,

1 As we explained in Part I, a party may claim error for the first time on appeal only ifitis a
manifest error affecting a constitutional right. RAP 2.5(a)(3). Hicks and Babbs did not argue on
appeal that this was a manifest constitutional error. Therefore, we will not consider this claim on
appeal. See RAP 10.3(a)(5); Keever & Assocs v. Randall, 129 Wn. App. 733, 119 P.3d 926
(2005) (when an issues is not argued, briefed, or supported by citation to the record or authority,.
it is generally waived. :

"' Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).
. | 22 |
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Second, the defendant must show that the deficient performance prejudiced him.
Cienfuegos, 144 Wn.2d at 227. Hicks and Babbs bear the burden of showing that, but for the
ineffective assistance, there is a reasonable probability that the trial’s outcome would have
differed. Cienfuegos, 144 Wn.2d at 227 (citing Strickland, 466 U.S. at 694). “Deficient
performance is not shown by matfers that go to trial strategy or tactics.” Cienfuegos, 144 Wn.2d
at 227 (qudting State v. Hendrickson, 129 Wﬁ.Zd 61,77-78,917 P.2d 563 (1‘996)).

In any claim of ineffective assistance of counsel, thé' “co‘urts' engage iﬁ a strong
presumption oounselfs representation was effeotive.” Townsend, 142 Wn.2d at 843.
'Competency of counsel is determined Based on the entire record below. T owﬁsend, 142 Wn2d
at 843.

L. Deficient performance
" The Townsend court held that an attorney’s conduct falls below prevailing professional
norms Whenv counsel fails to object- to the jury being told that the case was noncapital.
Townsend, 142 Wn.2d at 847. ’i‘he court said that this information “would only increase the
likelihood of a juror convicting fhe petitioner.” Townsend, 142 Wn.2d at 847. Applying
» Townsend,v Wé hold that defénsé coun‘sels’” performance was deficient in so far as they did not
object to the trial court infOrmjng the eﬁtire jury that the case was Vnoncapital.
2, | Prejudice

Even though counsel performed deficiently in allowing the entire jury to learn that the
case was non-capital, we hold that any error was nonprejudicial. See Townsend, 142 Wn.2d at |
847. |

An error is prejudicial only when there is é reasonable probability that; but for counsel’s

| unprofessional errors, the trial result 'Would have différed. Townsend, 142 Wn.2d at 847.
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Because Hicks and Babbs cannot show that the results at trial would likely have differed, they
" have not satisfied the Strickland test’s second prong. Townsend, 142 Wn.2d at 847.

Hicks’s confession provided ample evidence of his involvement so that a guilty verdict
was likely even if the jury had no information regarding the death penalty. Babbs argues that the
jury might have acquitted him if they thought the death penalty was on the table becaﬁse the
evidence against him was only cifcuinstantial. However, the jury seems to have properly
disr‘egarded. sentencing consideratiéns because it (iid not convict Babbs of either the most serious
or the least serious crimes charged. See.Sz‘ate v. Murphy, 86 Wn. App. 667, 673, 937 P.2d 1173
(1997).

The most serious charges agaiﬁst Hicks and Babbs were aggravated first degree murder
of Chica and attempted murder of Jonathan. The jury at the first trial did not convict Hicks and -
Babbs of either crime. The potential danger with jurorsl learning that the death penalty was not
an option was the risk that this information would make the jury more likeiy to convict on the
most serious chafges. -Murphy, 86 Wn. App. at 673, Because the jurors did not convicf on the
most serious charges, the risk posed by informing the jury appears not to have manifested itself
- here.  Therefore, Hicks and Bébbs have presenting nothing to show that sentencing
considerations influenced the jury’s deliberations.'”? Murphy, 86 Wn. App. at 673. Hicks and

Babbs have not met their burden of sho§ving that the results at trial would likely have differed.

12 In declaring a mistrial on the attempted murder charges, the trial court said:

[The jurors] have deliberated pretty steadily through two days. They worked
pretty much through Iunch both times. They did break for lunch, but a shortened
lunch, and the presiding juror was pretty clear and pretty adamant, I thought both
by what he said and the way he said it, that they were not going to benefit from
further deliberation, and we have to remember they had sent out a question earlier

that seemed to indicate that they were already at impasse, and they’ve had a good
’ 24 :
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V. TESTIMONY ABOUT MEDICATING JAIL INMATES

Hicks claims that the trial court erred in allowing Hart to testify in rebuttal that medical
staff at the Pierce County jail used Seroquel to control inmates’ behavior. ﬂicks argues that
Hart’s comments were hearsay testimony of the jail staff and were improperly admitted in both

‘trialls. to undermine his diminished capacity defense. Hicks claims that admitting the testimony
violated his constitutional right to confrontation.

We review a trial court’s decision to admit evidence for abuse of discretion. - State v.
Néal, 144 Wn.2d 600, 609, 30 P.3d 1255 (2001). A witness is supposed to testify to métters
about which the witness has personal knowledge. See ER 602. Testimony that relies on the
practical experience and acquired lmowledge of an expert may be admitted. State v. Stenson,
132 Wn.2d 668, 717, 940 P.2d _1239 (1997). Expert opinion may rely on hearsay. ER 703:
Sunbreaker Condominium Ass'n v. Travelers Ins. Co., 79 Wn. App. 368, 374, 901 P.2d 1079
(1995).

In this case, Hart was testifying as an expert in the field of psychology. Admittedly, he
wés not testifying as an expert in the medicating practices of county jails. Nonetheless, in the
course of his work as a doctor at a state psychiatric institu‘tion, Hart treated numerous patients
wﬁo arrived from the Pierce County jail. To treat those‘ patients, Hart needed to know what
medications his patients had already received and why the medical staff at the jail administered

those particular medications.

bit of time since then to try to break that 1rnpasse Wlth no apparent movement
whatsoever.

RP (05/14/03) at 21 This demonstrates that the j Jurors focused on the job and stood firm on their
beliefs.
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" Through his work in treating his patients, Hart learned about the Pierce County jail’s
préctice of giving inmates antipsychotic medication for behavior control. Therefore, Hart’s
testimony was based on the practical experience and acquired knowledge of a medical
~ professional and it was not inadmissible hearsay. See Stenson, 132 Wn.2d at 717. The trial court
did not abuse its d_iscretion in admitting this testimony.

VL CéNTACT WITH A JUROR

Hicks and Babbs claim that the trial court erred in not dismissing the juror who thought .
Webber’s friend followed him. They claim the contact was “presumptively prejudicial” and
compromised their right to an impartial jury. They say the contact was not shown to be harmless
beyond a reasonable doubt. |

We review a trial.court’s dec’isioﬁ to replace a juror with an alternate for abuse.of
discretion. State v. Ashcraft, 71 Wn. App. 444, 461, 859 P.2d 60 (1993). This is consistent with
Washington’s pfactic_e o‘f giving trial courts control over all aspects of the docket and the cases _
that come before .them. Ashcraft, 71 Wn. App. at 461.

Communicating with jurors constitutes misconduct. State v. Murphy, 44 Wn. App. 290,
296, 721 P.2d 30 {1986). Once established, it gives rise to a presumption of prejudice that the
State haé the burden of disproving beyond a reasénable doubt. Murphy, 44 Wn. App. at 296
(citing Remmer v. Unz’ted States, 347 U.S, 227, 229, 74 S. Ct. '45_0, 98 L. Ed. 654 (1954); State V.
Rose, 43 Wn.2d 553, 557, 262 P.2d 194 (1953)). However, this presumption is not conclusive
and may be overcome if the trial court determines that such misconduct was harmless to the
defendant; Murphy, 44 Wn. App. at 296.

Due process does not require a new trial every time a juror has been placed in a

potentially compromising situation. Were that the rule, few trials would be
constitutionally acceptable. . . . It is virtually impossible to shield jurors from
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every contact or influence that might theoretically affecf their Vofe Due process

means-a jury capable and willing to decide the case solely on the evidence before

it, and a trial judge ever watchful to prevent prejudicial occurrences and to

determine the effect of such occurrences when they happen.
United States v. Olano, 507 U.S. 725 ‘73.8 113 S. Ct. 1770, 123 L. Ed. 2& 508 (1993) (quoting
Smith v. thllzps 455 U.S. 209 217,102 S. Ct. 940 71 L. Ed. 2d 78 (1982))
| In this case, the trlal court questioned the juror about the incident and satisfied itself that
nothing had happened that would affect the juror’s ability to be fai; and\.impartial. Hicks and
Babbs do not claim that the juror voluntarily eﬁgaged in improp_ér communication. The juror
said that he was not intimidated and that the incident would not affect his ability to be fair and
impartial. We hold that the trial court did not abuse its discretion in aﬂowing the jufor to
continue té serve. | |
VH PRIOR 'RECORDED TESTIMONY OF UNAVAILABLE WITNESS

‘Hicks and Babbs claim that the trial court erred in allowing the transcript of Wayne
Washington’s testimony from the first triai to be read into the record at the seéond trial when
Washington was not available. On cross exva‘mination, Washington had described ;che pacing of
the gunshots as “pow, pow, pow” and then “a bunc;h of pop, pop, pop, pop.‘.” RP (04/2_3'/03) at
103. Hicks and Babbs claim that the former testimony is misleading because the words cannot
‘oon-vey the original téstimony’s meaning. Hicks also objected at trial because he had different

- counsel at his second trial who wanted to be free to cross examine the witness in a different

manner.
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The admission and exclusion of relev'ant evidence is within the trial court’s sound
discretion. State v. Swan, 114 Wn.id 613, 658, 790 P.Zd 610 (1990). We will not reverse the
trial' court’s decision absent a manifest abuse of discretion. Swan, 114 Wn.2d at 658.
Furthermore, an unavailable witness’s former testimony is admissible under ER 804(b)(1).

We hold that the trial court did not abuse its discretion in allowing Washington’s entire
testimony to be read at the second trial. Grahted, whenevér transcﬁpts of prior testimony are
read, the inﬂectién will differ from theboriginal. That the originallspeaker’bs inflections could not
be repfoduced affects the 4weight thé jury will give the festimony but does not affect its
édmissibility. |
VIIL _ PROSECUTORIAL MISCONDUCT

Hicks and Babbs claim that the prosecutor COmitted misoonciuct at the second trial by
telling jurors during closing arguments that Wﬂlie Watkins’s statements established that Babbs
was with Hicks i)rior /tO the shootings; ‘They claim this was inappropriate because the. prosecﬁtbr
was using impeachmént evidence for its sub_étaritive value. They claim that the court’s prior .
limiting instmction for the impeachment evidence was inadequate. | |

To establish prosecutorial ﬁlisconduct, the defendant has .the burden of establishing the
conduct’s impropriety as well as itS'pfejudicial effect. AState'v.‘- Bryant, 89 Wn. App. 857, 873,
95‘0 P.2d 1004 (1998). We review allegedly improper comments in the context of the entire
argument, the issues in the case,.the evidence addressed in the argument, and the instructions
given.. Bryant, 89 Wn. App. at 873. Reversal is required only if “there is a substantial likelihood
that the alleged prosecutorial misconduct affected the verdict.” Bryan‘t, 89 Wn. App. at 874

(quoting Luvene, 127 Wn.2d at 701.
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In this case, Hicks and Babbs have not met their burden of showing misconduct. Brenda
testified that she saw Hicks and Babbs together that evening before the shooting. She testified
that Willie was there and that Willie spoke with Hicks and Babbs as well. Even though Willie
did not corroborate Brenda’s testimony, the jury was free to discard Willie’s testimony based on
the impeachment evidence and believe all 6f Brenda’s testimbny. Credibility determinations are
for the trier of fact, State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990). In light.of
Brenda’s testimony at trial, the prosecutor’s argument was not improper.

IX. JURY IN STRUCTIONS
A. Instruction 23- Definition of attempted robbery
1. The jury instruction

Instruction 23 stated:

A person commits the crime of attempted Robbery in the First Degree
- when, with intent to commit #kat crime, he or an accomplice does any act which is

a substantial step toward the commission of that crime.

A person commits the crime of attempted Robbery in the Second Degree -

when, with intent to commit that crime, he or an accomplice does any act which is

a substantial step toward the commission of that crime.

CP (07/01/04) at 106" (emphasis added). Hicks and Babbs claim that, instead of referring to
“that crime,” the instruction should have referred to the specific crime of robbery. They argue
that the phrasé “that crime” can refer only to attempted robbery, rather than robbery. They argue

that the instruction is erroneous because it required the jury to find that Hicks and Babbs

attempted to commit only attempted robbery, not robbery itself. They also claim error because

B .Th_is instruction is taken from WPIC 100.01.
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no “to convict” instruction gave the elements of attémpted first or second degree robbery.'* The
jury had only iﬁstruction 23 as a definitional instruction.

Hicks and Babbs cite State v. Smith, 131 Wn.2d 258, 930 P.2d 917 (1997). In that case,
Smith was ¢harged with conspiracy to commit murder. Smith, 131 Wn.2d at 260. The “to
convict” instruction told the jury that it had to ﬁﬁd Smith “agreed [with her co-conspirators] to
engage in . . . the performance of conduct constituting the crime of conspiracy to commit
murder.” sz‘th, 131 Wn.2d at 260-61. The court found this instruction was constitutionally
defective because it stated the wrong crime as the underlying crime which the conspirators
agreed to carry out. Smith, 131 Wn.2d at 263. The jury found only that Smith and others
~ “agreed to conspire to commit murder” and no’p that they “agreed to éorﬁmit murder.” Smith, 131
Wn.2d at 263, Hicks and Babbs ask us to adopt a similar rationale to hold that thé instruction
here was also defective. They raise this issue for the first time on appeal and claim that their
attorneys’ failure to object or propose a correct instruction at trial was ineffective assistance of
counsel. |

The State argues that Hicks and Bast requested the same language >in the jury
instructions, and so the doctrine of invited error bars them from raising the issué on appeal. The
State also claims that Hicks and Babbs did not object to these instructions on the same basis they

now assert,'® and so they failed to preserve the issue for review.

' Other jury instructions defined first and second degree robbery, and “substantial step.”

'* Neither Babbs nor Hicks was charged with robbery or attempted robbery. The court gave the
definitions because robbery was the predicate felony to the felony murder charge.

1 At trial, Hicks and Babbs took exception to the “accomplice” language in the instructions but
have not pursued this on appeal.
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2. Analysis
a. Invited error
The invited error doctrine prevents parties from benefiting from an error they caused at
trial regardless of whether it was done intentionally or unintentionally. State v. Recuenco, 154
Wn:2d 156, 163, 110 P.3d 188 (2005), rev'd on other grounds, Washington v. Recuenco, 2006
U.S. LEXIS 5164 (U.S. June 26, 2006). The doctrine has been applied to errors of constitutional
magnitude, including wﬁere an offense element was omitted from the “to convict instruction.”
Recuenco, 154 Wn.2d at 163. However, review is not precluded where invited error results from
counsel’s ineffectiveness. State v. Aho, 137 Wn.2d 736, 745, 975 P.2d 512 (1999). The standard
of review for ineffective assistance is set out above in part III, B.
b. Raised for the first time on_appeal
An objectioﬂ to a jury instruction cannot be raised for the first time on appeal uﬁless the
instructional error is of constitutional magnitude. State v. Dent, 123 Wn.2d 467, 478, 869 P.2d
392 (1994). Failure to proberly instruct the jury on an element of a charged crime is an error of
consﬁ-tutional magnitude which may be raised for the first time on appeal. See State v.
Roggenkamp, 153 Wn.2d 614, '620-21, 106 P.3d 196 (2005). - This rule applies to errors in
defining the terms in the “to convict” instruction as wéll as to the “to convict” instruction itself."”

Roggenkamp, 153 Wn.2d at 620. Because Hicks and Babbs claim that the jury instructions

'7 The State cites to State v. Stearns, 119 Wn.2d 247,250, 830 P.2d 355 (1992) for the
proposition that once the instructions inform the jury of the elements of the charged crime, “any
error in further defining terms used in the elements is not of constitutional magnitude.”
However, the cases Stearns cites deal with terms that are not defined at all in the jury
instructions. In our view, Roggenkamp states the current rule for wrongly defined terms in jury

instructions because it is a more recent supreme court case.
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wrongly defined “attempted robbery,” we will coﬁsider the question for the first time on appeal.
See Roggenkamp, 153 Wn.2d at 620.

We review the jury instructions. given at trial de novo. Cox v. Spangler, 141 Wn.2d 431,
442, 5 P.3d 1265, 22 P.3d 791 (2000). An instruction that erroneously states the applicable law
requires reversal when it prejudices a party. Cox, 141 Wn.2d at 442. An error is not prejudicial
unless it presumptively affects the trial’s outcome. Caldwell v. Washington b'Dep 't of Transp.,
123 Wn. App. 693, 696-97, 96 P.3d‘407 (2004). Even if misleading, an instruction is not
grounds for reversal unless prejudice is shown. Keller . City of Spokane, 146 Wn.2d 237, 249,
44 P.3d 845 (2002). We presume, however, that a clear misstatement of the law is prejudicial.
| Keller, 146 Wn.2d at 249-50.

c. Prejlidiciél error

We hold that instruction 23 does not misstate the law. Concededly thoggh, the
definitions in instruction 23 are imprecise. In reading instruction 23, the phrases "‘Robbery in the
First Degree” and “Robbery in the Second Degree” are capitalized. The word “attempted” is not.
CP (07/01/04) at 106; Instr. 23. Othér instmctioné define “Robbery in the First Degree” and
“Robbery in the Second Degree” specifically. CP (07/01/04) at 103, 105; _Instr. 20, 22. Because
we do not presume that jurors leave their common sense at the door when they enter the jury
room, a reasonable jﬁ:ror would only infer “that crime” t§ be robbery and not attempted robbery.
The imprecise language did not prejudi.ce Hicks and Babbs,

Because a more clearly worded instruction would not have changed the trial’s outcome,
counsel’s failure to object or propose an alternate instruction was not prejudicial. Therefore, the

ineffective assistance claim fails.
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B.  Instruction 25- Elements of felony murder
Instruction 25, the “to convict” instruction on the felony murder charge, told the jury it

must find beyond a reasonable doubt:

(2) That the defendant or an accomplice was committing or attempting to
commit Robbery in the First or Second Degree'

(3) That the defendant or an accomphce caused the death of Chlca
Webber in the course of and in furtherance of such crime or in immediate flight
from such crime;

CP (07/01/04) at 108; Instr. 25. Hicks and Babbs claim error because the jury was told to find
that Chica Webber was killed while Babbé or an accomplice “was committing” a first or éecoﬁd
degree ¥obbery. They claim that felony murder must be predicated on either a completed or an
‘attempted robbery. ' They argue that “was committing” is more 1nchoate than ‘attempting” and
“jurors could have intgrpreted ‘was committing’ to require almost nothing.”

We héld that instruction 25 confains no error, It correctly states the law because it
properly lists all the statutory elements of first degree felony murder. RCW 9A.32.030(1)(c);
State v. Meas, 118 Wlfl.\App. 297, 303 n4, 75 P.3d 998..(2003). ‘Furthermére, a juror using his_br
hér common understanding would intéfpret “was committing. . . robbery”v as meaning “in the
process of robbing,” requiring something more than preparation or attempt.. It does not matter
whether Hicks and Babbs were in the begimﬁng or ending stages in their efforts to commit a

robbery when they killed Chica Webber.
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X. CUMULATIVE ERROR

Hicks and Babbs claim that cumulative errors denied them fair trials. The defendants
bear the burden of pfoving' an accumulation of error of sufficient magnitude that retrial is
necessary. In re the Pers. Restraint of Lord, 123 Wn.2d 296, 332, 868 P.2d 835, cldriﬁed, 123
Wn.2d 737, 870 P.2d 964 (1994). | |

The only error that Hicks and Babbs were able to show was that their éounsel allowed the
coﬁrt to infofm the entire venire that the case 'Was not a death penalty case. Because they were
not able to show other errors, we hold that cumiulative error has not denied Hicks and Babbs a
fair trial.

Affirmed.

A majority of the panel having determined that this opinion ’Wﬂl not be printed in the
Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06;040,, it is

so ordered.
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