NO. 79356-5

SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

| WWA
oy e a5 gt

Respondent,
A

RICHARD WARREN,

Appellant.

SUPPLEMENTAL BRIEF OF RESPONDENT

NORM MALENG

ng County Prosecuting Attorney
DANIEL T. SATTERBERG

Interim King County Prosecuting Attorney

DENNIS J. McCURDY
Semor Deputy Prosecuting Attorney
Attorneys for Respondent

King County Prosecuting Attorney
W554 King County Courthouse
516 3rd Avenue

Seattle, Washington 98104

(206) 296-9650



TABLE OF CONTENTS

Page
Ar INTRODUCTION teceerovveeeeeeeresivnesesesssessssssssesssnns R 1
ISSUES PRESENTED.......... e ettt arnen 1
C.  STATEMENT OF THE CASE ...vooveeeeeeeeeereeeeseeeeees e 3
1.  TRIAL RESULTING INTHE CONVICTION
FOR ABUSE OF 8.8...corrvossssssvos e 3
2. TRIAL RESULTING IN THE CONVICTIONS'
FOR ABUSE OF N.S. eouvooeeeeeeeeeeereeeeene e e 7
D. ARGUMENT PERTAINING TO TRIAL NUMBER 1........... 12
1. THIS COURT-HAS REJECTED THE
ARGUMENT THAT A WITNESS
DESCRIBING A PRELIMINARY INTERVIEW
PROTOCOL IS PROVIDING IMPROPER
OPINION TESTIMONY ........................... R 12

2. THE PROSECUTOR'S I\/IISSTATEMENT OF THE
- LAW WAS CURED WHEN THE COURT
SUSTAINED AN OBJECTION AND CORRECTED

THE MISSTATEMENT. ....couuec... e 13
3 . EVIDENCE THAT WARREN SHOWED S.S.
HIS PENIS PUMP WAS ADMISSIBLE. .....cccceveee. 19
4. THE CUMULATIVE ERROR DOCTRINE. .............. 21
E. ARGUMENT PERTAINING TO TRIAL NUMBER 2............ 22

1. THE COURT PROPERLY ADMITTED
EVIDENCE THAT WARREN WAS ACCUSED
OF AND CHARGED WITH SEXUALLY
ASSAULTING S.S. .o 22

a. The Facts. i iirnninescssirrenssnenrsnrsvasavvar 22

0710-020 Warren SupCt -] -



®

b. The Trial Court Properly Admitted The
Evidence. ..o s 23

C. Any Error Was Harmless............... S 27

WARREN OPENED THE DOOR TO ADMISSION
OF HIS PRIOR CHILD MOLESTATION

CONVICTION. ..vre ittt e e 28
EVIDENCE SUPPORTED THE STATE'S USE
OF WARREN'S RAP SONG.......cociiiir i, 30

WARREN HAS FAILED TO ESTABLISH THAT
PROSECUTORIAL MISCONDUCT JUSTIFIES

REVERSAL OF HIS CONVICTION. ....cccccqmeeeniriunnn. 33
a. The "Ring Of Truth" Argument Was Not
VOUCKING.ciuisimmnivnissanmsresinissnenuisnensnssressannes 34
b. - The Remaining Arguments Do Not
Require Reversal......c.ccoceviiiisnemnmecenenninnnnne 35
THE CUMULATIVE ERROR DOCTRINE. ............... 38

THE TRIAL COURT DID NOT ABUSE ITS

DISCRETION IN PROHBITING WARREN FROM

CONTACTING LISAWARREN ....eeteeeeeeeeeeese e eesenans 38
CONCLUSION v, eereerieeeeeeeenes e e A0

0710-020 Warren SupCt - - i -



TABLE:OF AUTHORITIES

Page
Table of Cases
Federal
Giglio v. United’ States, 405 U. S 150,
92 S. Ct. 763, 31 L. Ed. 2d 104- (1972) ................................. 30
Loving v. Virginia, 388 U.S. 1,
87 S. Ct. 1817,18'L. Ed. 2d 1010(1967)...’...- ....................... 39
Mlchelson V. United States 335 U.S. 469, _
 B9'S. Ct 213 93L; Ed 168 (1948) ..................................... 28
Napue v. lllinois, 360 U.S. 264 :
79'SHCt 1173 3L Ed. 2d 1217(1959) ............................... 30
ThomDson A Calderon 120 F 3d 1045 '
(Cal. 1997)............,’5.‘." ..... :; ................................................... 31
Victor v. Nebraska, 511 U.S. 1
114'S. Ct. 1239 127 L. Ed. 2d 583 (1994) ......................... 16
Washington State:
State v, Armendariz, 160 Wn.2d '1"06, e
156 P.3d 201 (2007)..eeeieeeeiiriieieieeeeeerececrees i se s e e s s ceneene e 38
State v. Brown, 132 Wn.2d 529; :
940 P.2d 546 (1997)..cuviirireecrieeeeeeiiieesciviesieeesnvnre e sscneaens 24
State v. Brush, 32 Wn. App. 445,
648 P.2d 897 (1982), rev. denied, .
98 Wn.2d 1017 (1983)..cueveeiccnnriiiiieeeccrie et 28
State v. Demery, 144 Wn.2d 753, :
30 P.3d 1278 (2001)uiiierireierireeeciicirreesriiesceneeseeneneeeans 19, 29
State v. DeVincentis, 150 Wn.2d 11,

T4 P.3d 119 (2003)..cvvverreerereeeerereeereereesereeesesosesesesresesseseenes 26

0710-020 Warren SupCt - ii -



State v. Fiallo-Lopez, 78 Wn. App. 717,
7899 P.2d 1294(1995).....ccceesvverrerreessersssesseisensevesninnsssersn 14

State v. French, 101 Wn. App. 380,
4 P.3d 857 (2000), rev. denied,
142 Wn.2d 1022 (2001).ceveeerineerirreeneeeesnicsani ceeecsaeennnens 13

State v. Hoffman, 116 Wn.2d 51,
804 P20 577 (1991)evverrmeeeevereeseeeveesssesseesesenenceressnrens 33, 34

State v. Kirkman,159 Wn.2d 918,
155 P.3d 125 (2007 )....ccveirenmieeeeeiieinesieir s, 1,12

State v. Kiok, 99 Wn. App. 81,
992 P.2d 1039, rev. denied, : '
141 Wn.2d 1005 (2000).........cvr.e. [ e 36, 37

State v. Lane, 125 Wn.2d 825, ,
889 P.2d 929 (1995).....ccuiveiriirireiiin e 24

State v. Lough, 125 Wn.2d 847, : A
889 P.2d 487 (1995)...c.cuviicirisieieinrne s 18

State v. Luvene, 127 Wn.2d 690, ,
903 P.2d 960 (1995)....cciierercerrrrrrre it 19

State v. Millante, 80 Wn. App. 237,
908 P.2d 374 (1995), rev. denied,
129 Wn.2d 1012 (1996).......... et eerertreeereer et eeineenrraraa—a——_. 35

State v. Mutchler, 53 Wn. App. 898,
" 771P.2d 1168, rev. denied,
113 WN.2d 1002 (1989).......eervereeerrereeseeesersssssnssessssssnssnns 26

State v. Negrete, 72 Wn. App. 62,
863 P.2d 137 (1993), rev. denied,
123 Wn.2d 1030 (1994)....ceiiiriiicier i, 16

State v. Neidigh, 78 Wn. App. 71,
895 P.2d 423 (1995)..ccceeieceeieee v e e 36

State v. Norlin, 134 Wn.2d 570, |
51 P.2 1131 (1998)....rvvevovreeeeeeeeeeeomeeneeseseeeeseesseseseseseeenenes 28

0710-020 Warren SupCt ~iV -



State v. Parramore, 53 Wn. App. 527, _— :
768 P.2d 530 (1989)......cvvuinn e e e e e e e e ene e g OO

State v. Powell, 126 Wn.2d 244, .-
893 P.2d 615 (1995)......mveerrrseeeeeiieeeneresssenns e 24, 25

State v. Reed, 102 Wn.2d 140, ,
685 P.2d 699 (1984) ........... .. ........ everenrenes 13

State v. Renneberg, 83 Wn.2d 735, |
522 P.2d 835 (1974)....cooivreei, e e e, 28

State v. Riley, 121 Wn.2d 22, .
846 P.2d 1365 (1993)........ SRR Y S S IO SRR |

State v. Rivers, 129 Wn.2d 697, e |
921 P.2d 495 (1998) ... evverieeeeeeeereeeeereeeesesseeseseseeneseessesennn 19

State v. Roberts, 142 Wn.2d 471, S '
14 P.3d 713 (2001)........ et e e e et e teeeat———erattereteaesenaeerans 30

~State v. Russell, 125 Wn.2d 24, CE
882 P.20 TAT (1994)..vvcvevsvrsrseriersmrsscerssnen 13, 34, 37

State v. Sargent, 40 Wn, App. 340, , fo
698 P.2d 598 (1985)...ccuiiricreiecirie e e e aes e e 35

State v. Smith, 106 Wn2d 772,
725 P.2d 951 (1986)....oosccteterericserreessivsresseeesesen 21,27

State v. Swan,v"l 14 Wn.2d 613, o
790 P.2d 610 (1990), cert..denied,: . :
513 U.S. 985 (1994) ............. el e ee s eresateesee et neeen 15

State v. Vaughn, 101 Wn.2d 604,

State v. Warren, 134 Wn. App. 44,
138 P.3d 1081 (20086).......c.c....... et ettt — et e e 1, 26

0710-020 Warren SupCt -V =



Washington State:

RCW 9.94A.030.......
RCW 9.94A.505.......
RCW 9.94A.700.......

Washington State:

WPIC 4.01....ccunee.

0710-020 Warren SupCt

Statutes



2. THE PROSECUTOR'S MISSTATEMENT OF THE
LAW WAS CURED WHEN THE COURT
SUSTAINED AN OBJECTION AND CORRECTED
THE MISSTATEMENT.

Warren contends that a misstatement by the prosecutor in
closing argument of his first trial was so prejudicial that his
conviction for molesting SS must be reversed. This claim has no
merit. ‘The misstatement, a mischaracterization of the law, was
immediately co.rrected by the trial judge. There is no likelihood that
the jury was misled into believing they could convict based on proof
less than beyond a reasonable doubt.

‘When a defendant alleges that the prosecutor's argument

prejudiced his right to a fair trial, he first bears the burden of

establishing the impropriety of the argument. State v. Reed, 102

Wn.2d 140, 145, 685 P.2d 699 (1984). An improper comment by a
| prd_sec‘utor does not require reversal unless the reviewing court
finds there is a substantial likelihood the comment affected the

verdict. State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994).

Where the error is cbnstitutional in n_a’cure,6 if the reviewing court is

convinced beyond a reasonable doubt that any reasonable jury

® It is ‘only when the alleged misconduct is found to directly violate a constitutional
right that it is subject to the stricter harmless error standard. State v. French, 101 -
Wn. App. 380, 385, 4 P.3d 857 (2000), rev. denied, 142 Wn.2d 1022 (2001).
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could have reached the same result in the absence of the error, the

verdict. must stand. State v. Fiallo-L.opez, 78 Wn. App. 717, 729,

899 P.2d 1294 (1995).

4Here, during rebuttal closing, in an attempt to counter some
of the assumptions the defense asked the jury to make, and in a
rhetorical play on Words the prosecutor said, "[rleasonable doubt
does not mean give the defendant the benefit of the doubt.” 23RP

42. The prosecutor added:

| talked to you about the fact that you must flnd the
defendant guilty beyond a reasonable doubt. Thatis
the standard to be applied in the defendant’s case,
the same as any other case. But reasonable doubt

- does not mean beyond all doubt. It doesn’t mean, as
the defense wants you to believe, that you give the
defendant the benefit of the doubt.

23RP 46-47.7
Warren objected and the court immediately sustained the |
objection and corrected the prosecutor in front of the jury.
There has been an objection to the statements made by
the State as to the definition of reasonable doubt. The
definition of reasonable doubt is provided in your jury

instructions.....I want you to read that instruction very
carefully, particularly the last paragraph of the instruction.

" This statement was inartful and incorrect. What the prosecutor likely meant to
express was that the jury need not uncritically accept the defendant's version of
events. The expression "give him the benefit of the doubt,” is often used
colloquially to indicate a flippant, careless, or unconcerned decision making
process. It was likely this colloquial understanding of the expression that the
prosecutor was warning against.

0710-020 Warren SupCt -14 -



‘And the second sentence ofthatreads, “ltis-sucha - -
doubt as would exist in the mind of a reasonable person
-after fully, fairly.and carefully considering allthe evidence
or lack of evidence.”

Now, my statement on that is, after you have done that,
after'you have reviewed:all of the ‘evidence or lack of
evidence, and you continue to have a reasonable doubt
then you must:find the defendant not-guilty. And if in still
having a reasonable doubt that is a benefit to the
‘defendant thentin a sense.you are giving the benefit of
the doubt to the defendant so | don’t want you to
- misconstrue:the language that.somehow: there is'no -

benefit here. Indeed there is, because the benefit of the
doubt is if you still have a doubt after having:-heard all-of
the evidence and lack of evidence, if you still have a
‘doubt, then the benefit-of-that doubt goes to the
defendant and the defendant is not guﬂty

:So weiarei playlng with: words here in.a sense.. The
instruction: is' here iin‘the:package.:'|.commend:it.to you

~foryourreading.» Ultimately:you will:determine whether at
the conclusion.of:your:delibérations you have:a
reasonable doubt or not.

EA

23RP 47-48. Apparently satlsfled wrth the court's actlon Warren
| dld not seek any add|t|onal mstructlon ora mlstrlal See State V.

Swan, 114 Wn 2d 613 661 790P2d 610(1990) cert demed 513
R TR o TS AL LSO e RS IR A VUL AFETT

u.8S. 985 (1994) (fallure to request a mlstnal or further mstruc’uon

: )

strongly suggests trral counsel felt the remedy was sufflc:lent)
In determrnnng the hkellhood that an improper comment
affected the verdict, a reviewing court should consider whether a

Iimiting Jinstruction or mistni.al-;t/,ras ‘reqdested,. the-effect of the

0710-020 Warren SupCt =15 -



instructions given, the overall strength of the State's case, the
nature of the improper comment, and whether the remark was of an

isolated nature. State v. Negrete, 72 Wn. App. 62, 67, 863 P.2d

137 (1993) rev. denied, 123 Wn.2d 1030 (1994).

| The prosecutdr did mischafacterize the concept of
reasonabie doubt. The question is whether thé court's curafive
- instruction obviated any potential prejudice, as thé Court of Appeals
held, or whether the jury was led to believe they could convict on al
lower standard of proof. Here, there is ho likelihood the jury was
misled. The jury was hung on four of the five counts. The court's’
curative and accurate instructions, along with the other instructions
of the coUrt, sufficiently corrected the misstatement by the
prosecutor. |

The beyond a reasonable doubt standard is a requirement of

due prpCess. Victor v. Nebraska, 511 U.S. 1, 5, 114 S.Ct. 1239,
127 L.Ed.2d 583 (.1994). Taken as é whole, instructions must
correctly convey the concept of reasonable doubt to the jury. Id. In
- reviewing instructions, the proper inquiry in not whether the
instructions "could have" been applied in'an unconstitutionaf
manner, but "whether there is a reasonable likelihood that the jury

did so apply it." Id. at 6 (emphasis in original).

0710-020 Warren SupCt -16 -



There is no.question--and Warren does not.contest--that the
jury was repeatedly and properly instructed on the beyond a-
reasonable doubt standard. See Appendix B (copy of written
instruction provided to the jury, CP 91, WPIC 4.01A).

The court read aloud the instruction prior to closing
argument-and repeatedlpart»of.; it:again during the State's rebuttal.
- 22RP.74; 23RP 47-48.. The jury:had a.copy of the instruction
dUring'deIibe.rations, and the judge ;encouraged them to read it
,again. 23RP-47-48, 107.

- This'is.not-a situation where a bell-once :rungrcan‘not be
»unrung‘; The prosecutor's statement:did not interjeptc,extraneous
matters into-the proceediﬁg.- It-was simply a mischaracterization of
the'standard of proof and it was an isolated incident. ‘The court had
already read the proper standard (22RP ‘74),¢:it had provided the
proper standard in writing (CP 91; 23RP 107), and, immediately
upon hearing the, misstatement; the court corrected-it;-making it
cleér- 1o the jury that the statement of the prosecutor was incorrect.
The court urged the jury.to "read that instruction very carefully."
23RP 47-48. The court then read the pertinent part of the
instruction-to them yet again, "It is such a doubt as would exist in

the mind of a reasonable person after fully, fairly and carefully
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considering all the evidenée or lack of evidence." 23RP 47. The
instructions also directed that "[ift is your duty to accept the law
‘frorﬁ the court" and that the jury, must "[d]isregard any remark,
statement or argument that is not supported by the evidence or the
law as stated by the court." CP 88. - |

While it is true that a curative instruction does not alWays
obviate p_rejudice., there is nothing about the court's oral instruction
and written instructions that suggest the jurors were mislead as to
the bulrden of prpof. A reviewing court Will presume that jurors
follqw the court's instructions. State v. Lbugh, 125 Wn.2d 847, 864,
889 P.:2d 487 (1995). Warren asserts that the court could have
been more "forceful," and cites to one statement of the court that
"we are playing with words here in a sense." But this statement
doé;s not diminish the court's rebuke of the prosecutor. In simply
acknoWledges that although some might believe the matter was .
purely semantic,.it' was not, and that correction was needed. The
court never deviated from the directive that the law of the case was

the law provided for by the court and in the jury instructions.
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3. EVIDENCE THAT WARREN SHOWED SS:HIS
PENIS PUMP WAS ADMISSIBLE

Warren contends the trlal court abused ltS dlscretlon in
admlttlng ewdence that he showed SS hlS penis pump because
there was confllctlng evrdence on the pomt ThlS clatm is WIthout
merlt Warren s argument went to the welght of the eVIdence not
: lts adm|SS|bll|ty : | : | :
| The admlsslon of evldyence)‘llles thhln the sound dlscrehon of
:the trlal court State V. Rlvers 129 Wn 2d 697 709 921 P 2d 495

g 41 LT "\v ST

(1996) A deC|SIon to allow certaln evndence w:tl not be reversed

e

absent a shownng of abuse of dlscretlon State V. Demerv 144

._}_

- Whn. 2d 753 758 30 P 3d '1278 (2001) EVIdence is relevant |f it has

‘l‘I, L

any tendency to make the exnstence of any fact that is of

TS

consequence to the determlnatlon of the actlon more probable or
:less probable than it would be WIthout the ewdence ER 401
Mlnlmal loglcal relevance is all that is requxred State V. Luvene

RS S R T T VL T

127 Wn 2d 690 903 P 2d 960 (1995) Relevant evndence W|ll be

excluded only |f the probatlve value is substantlally outwelghed by
the danger of unfair preludlce ER 403.
Pretrial, Warren sought to suppress evidence that he

‘ pos‘sessed pornographic videos and a penis pump. 11RP 69-70.
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‘The court agreed to suppress the actual items, but denied Warren’s
relevanoe/préjudice objection to the admission of testimony that he
had‘ shown the items to SS. 2RP 67, 15RP 75. The court found
that this was "highly relevant" grooming type behavior and rebutted
Warren's claim that his touching of SS’s ge‘nital region was for
parental/medical réasons only. 11RP 69, 75-77.

At trial, defense counsel was able to get nine-year-old SS to
' -respond affirmatively to a leading question that Warren had not |
shown her the penis pump. 22RP 21. ltis fhis testimony on which
Warren’s argument is premised. However, Détective Rylands -
tesfified that When interviewed, SS said that “[h]e showed me a
penis pump. | know how it works. He did not show me how it
~works.” 19RP 140. Counsel tried to get the detective to say that
SS had not said that Warren showéd Her his penis pump, but the
detective disagreed. The detective agreed only that SS said
Warren did not show her how it worked.? 20RP 17.

The defense argument here ig'nores the detective's
testimony that suggests that Warren showed SS the penis pump.

While Warren was free to argue that other evidence su pported a

® In opening, defense counsel told the jury there would be evidence Warren
showed SS his penis pump. 17RP 17.

0710-020 Warren SupCt -20 -



different conclusion, this argument goes:to.the weight of the:

evidence, not its admissibility. State v. Vaughn, 101:Wn.2d 604,

610, 682 P.2d 878 (1984).- The evidence that Warren-showed SS
his benis pump was relevant and ‘admissible'to show he was
grooming her, consistenit with showing her a-pornographic video
cover and exposing himself'to her. The-evidence was_*also'»-:
- admissible:to rebut Watrren's claim that he touched :SS-for medical
purb'OSeS"on'Iy. AN

S -rlnv'rany'f'eve'rit, any error was harmiess:~The'd eféndant%v must
show that ‘within reasonable probabilities;” 'but:'for. the error; the

outcome of the-trial would-have been:different:: State: v.:Smith, 106 -

Wn;2d '»'/"72;."780,%25@P..2d>~’.95“1%'('1'a986'-)='- SS"fmad'e spontaneous
‘ﬂ.="disclésUreé%1rof- abuse: Her.disclosures:and testimony were -

- consistent, her knowle_dge: of-fsexu_al'practices was not age-
apprbpri'ate,'an'dzstrongly.support'ed Aher?'allegat'i-ons;of abuse; as did
the .ph'ysicalfexa'rh”ih'atio'n.-showingreinjuries-fcor%]sistemtviwithvab‘tnse. :

4.  THE CUMULATIVE ERROR DOCTRINE.

While'Warren has abandoned ‘many of the issues he lost at
the Court of Appeals (Appendix A), he still alleges that'the
curﬁul'ative effect of numerous trial errors deprived him of his right

“toa fair trial. It is axiomatic, however, that to seek reversal

0710-020 Warren SupCt -21 -



pursuant to the "accumulated error” doctrine, a defendant must
establish the presence of multiple trial errors and that the
accumulated prejudice affected the verdict. As argued above,
Warren has failed to prove either multiple errors or prejudice.

E. ARGUMENT PERTAINING TO TRIAL NUMBER 2.

1. THE COURT PROPERLY ADMITTE'D EVIDENCE
THAT WARREN WAS ACCUSED OF AND
CHARGED WITH SEXUALLY ASSAULTING SS.
Warren contend.s that the trial court erred in admitting
evidence that, prior to NS'’s disclosure, SS had alleged Warren
abused her, that he had been “prosecﬁted," and that NS made her
disclosure in the context of preparing for Warren's “trial.” ‘Thi_s claim
is without merit because. its factual pred_icaté is inaccurate and
beqause the evidence was admissible under ER 404(b).
a.  The Facts. |
Pretrial, the State moved to admit facts of Warren's
molestation of SS as common scheme or plan evidence under ER
404(b). 29RP 18-60. Although the court denied the State's rhotion,
it agreéd that limited facts were relevant and admissible to show
the jury the context in which NS made her disclosure. Those facts

included the following: that SS had made an allegation; that an

investigation ensued; that NS was contacted and denied being

0710-020 Warren SupCt R



abused; that'charges.were filed and that a "hearing".was pending )
(the term "trial" was excluded) when NS was brought to the
prosecutor's: office and made’her disclosure.: 29RP 60. The jury
also'heard that after SS's disclosure'Lisa Warren: hid the girls at’
\'/\A/arreri’.éa reguest,‘and that upon "b‘e'if,n"g apprehended and brought to

“the’ prosecutor an upcomlng “hearlng," NS, afraid

“she Was. gonng.‘.to have th 'putrnerfhand on'a- Brble and swear to tell
the truth;-disclosed that' Warren had sexually-abused her. In any
event;'the jury never heard:that Warren Was""rried; and never heard
- thathe Was: convicted of, molesting'SS.

Ats‘t'rial,. and:in closing;the :defense attacked :NS3's credibility
in*twe\ways:*:FirSt;e'::t‘heidefense"‘tfargue'd that:NS ‘made-up the -
aIIegatio’n"sf"beC'a'U‘se’""she‘thbughti'SS*Wasn'*figbing to'cooperaté with |
_ the prosecutron of her case and she wanted Warren convrcted to -

2

get hrm out-of the:house::-Second, the defense argued that NS's

- disclosures were unreliable because of the:way herdisclosures

. were'made; through so-called répressed and reclaimed memories.

b. * The Trial CourtProperly Admitted The
.Evidence.

Warren argues that evidence admrtted under the res gestae

, exceptlon must be llmlted to evrdence rmmedlately surroundrng the
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actual crimihal act. This is incorrect. Evidence may be part of the
res gestae of the crime if it relates to the defendant's efforts to’
evade the crime and the subsequent investigation. In any event,
the evidence was relevant; material, more probative than prejudicial
and was thus admissible regardless of whether it is called "res
gestae evidence" or not.
“Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order
to show action in conformity therewith. It may,
however, be admissible for other purposes, such as
pproof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.
ER 404(b). The list of purposes supporting admissibility of ER 404(b)
evidence is non-exhaustive. _Staté v. Lane, 125 Wn.2d 825, 831, 889
P.2d 929 (1995). Evidence of misconduct is admissible if (1) the

evidénce is relevant and necessary to a material issue and (2) the

| probative vaiue of the eviderice outWeighs its potential for prejudice. - e

State v. Powell, 126 Wn.2d 244, 258, 893 P.2d 615 (1995). Evidence

is relevant and necessary if the purpose of admitting the evidence is
of consequence to the action and makes the existencé df the
identified faotvmore probable. Id. The decisioh to admit prior bad act
evidence lies within the sound discretion of the trial court. __Si@

Brown, 132 Wn.2d 529, 940 P.2d 546 (1997). An abuse of discretion
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exists only whenthe reviewing:court concludes that no reasonable
person would take the position.adopted by the trial court. :EM, 126
Whn:2d at 258. |

- This Court has defined “res gestae" as the admission of acts
‘necessary to complete'.the picture of the-event:: Powell, at 259-63.
The circumstances of a child's disclosure are of paramount -

|mportance |n vnrtually every chlld Sex. abuse case Wlthout puttlng

EOSEIA TR S L

NS's dlsclosure in context Jury would be denled lnvaluable

eVIdence The fact that SS made a prlor dlsclosure that Warren was
. charged that NS was contacted as a result of SS s dlsclosure that

NS rnrtlally denled bemg abused that Warren attempted to secret the

glrls away, and that NS made her dlsclosure whlle drscussmg a

DI AT

heanng after belng found these were all crrtlcal facts for the Jury to

welgh in determmlng NS s;credlblhty and thuswhether the abuse

| actually occurred In fact NS s dlsclosure dlrectly referenced SS 's

~ allegatlons NS expressed fear of havmg to swear on the Blble and
tell the truth if she were asked whether Warren had done the same
thlng to herthat he did to SS. 34RP 9- 11 54-55. Thus, NS's
drsclosure makes sense onIy if the jury is supphed with the context.

I\/Ioreover the defense case was pred|cated on attackmg NS's

N

dlsclosures her motlve for disclosing and her "repressed memory."
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The trial court did not abuse its discretion in admitting the evidence

50 that NS's disclosure could be evaluated in the context it was

made.

In addition, the evidence was also admissible as common

scheme or plan evidence under State v. DeVincentis, 150 Wn.2d

11, 74 P.3d 119 (2003). The admission of evidence will be upheld
on appeal if admissible for any proper purpose, even if the basis

relied upon by the trial court was improper. State v. Mutchler, 53 Wn.

App. 898, 901,771 P.2d 1168, r_e_v_.@_igq, 113 Wn.2d 1002 (1989).
Although the trial court rejected this argument the court dld SO |
based ona misinterpretation of this Court's ruling in DeVmcentls

' lnstead of relying upon the marked similarities between the abuse
of SS and NS-—sirnilarities the trial court acknowledged existed--the
_ court erroneously Iooked for SImllar but unlque or uncommon
aspects of abuse. 29RP 33- 34, 46-47, 60. This Court has held that
uniqueness is not a required part of the analysis. DeVincentis, 150
Wn.2d at 13. The Court of Appeals did not reach this issue
because it egreed the evidence was admissible as res gestae

evidence. Warten, 134 Wn. App. at 63.n 9. In the event this Court

reaches the issue, the State relies on DeVincentis and the analysis

contained in the Brief of Respondent. Br. of Resp. at 49-54.
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C.. - - Any Error:‘Was Harmless..
Even if error is found-in the'‘admission of the evidence,
reversal is not required if the error is harmless. Smith, 106 Wn.2d

. 772,780. Warren must:show that “within reasonable probabilities,’

- but for the;error, the outcome of the trial would have been different.

o -I—d" .

:NS's disclosures were:su ppprtedefby...-othessevid'ence. NS
said:that- Warren used -a-ball-gag.sexual device on her—Warren
- possessed one." NS :said that Warren used lubricants on her-—
Warren possessed lubricants: NS said that Warren-showed her
- pornographic.videos—Warren pos,s,essedisotmé;; ‘And:NS-had
= fhymén notches that were:possibly the:result of;penetrati‘onfra
~In-addition; Warren's own testimony:helped convict him. He
testified that 12-year-old.-N$ flirtgc_l with-him, wanted to be nalked_ in
the SHVQWer,With him.and wénted«-;to “get-liéi.d.” He:also made -sure
- that:SS and NS:were-hidden so-he-could-not be prosecuted:” With
these facts, Warren cannot show that there is a reasonable -
probability the verdict wouldhave been different.absent the alleged

error.
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2. WARREN OPENED THE DOOR TO ADMISSION OF
HIS PRIOR CHILD MOLESTATION CONVICTION.

Warren contends the trial court erred in finding that he opened
the door to the admission of his prior conviction for child molestation.
Thié claim has no merit.

The long-standing rule in this state is that a criminal defendant
who places his character in issue by testifying as to his own past
good behavior may be c_foss-examined as to specific acts of

misconduct unrelated to the crime charged. State v. Brush, 32 Wn.

App. 445, 448, 648 P.2d 897 (1982), rev. denied, 98 Wn.2d 1017

(1983); State v. Renneberg, 83 Wn.2d 735, 738, 522 P.2d 835

(1974). The rationale behind this policy was set forth over a half
century ago. |

The price a defendant must pay for attempting to prove
his good name is to throw open the entire subject which
the taw has kept closed for his benefit and o make - -

himself vulnerable where the law otherwise shields him.

Michelson v. United States; 335 U.S. 469, 69 S. Ct. 213, 93 L. Ed.

168 (1948); Brush, 32 Wn. App. at 450.

The threshold question here is whether Judge Hayden abused
his discretion in finding that the door had been opened. State v.
Norlin, 134 Wn.2d 570, 576, 951 P.2d 1131 (1998). In other words,

Warren can only prevail if this Court determines that no reasonable
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R person would have taken the posmon ‘adopted by the trial court.

D___gg 114 Wn 2d at 758

Pnor to tnal the court ruled that Warren S molestatlon
conwctlon of SS was not admtsstble 29RP 58 At tnal Warren
portrayed hlmself as an excellent caretaker of hrs stepdaughters
| 37RF’ 77- 83 Of partlcular S|gn|flcance was hlS clalm that NS had
developed a rare skln dlsease and that he helped rub medlcme on
. other parts of he.r body, but that “there is areas l wouldn t do because
of, you know bemg l|ke she isa. glrl ! 37RP 82 The oourt then ruled
that Warren had opened the doorto the fact that he had prevrously
been conwcted of Chlld molestatlon by suggestlng he would never
touch a glrl s genltalla and thus:.p‘rowdlng an explanatlon as to why
the allegatlons agalnst htm Were untrue 37RP 112 125 As Judge
‘_:Hayden put lt there was only one way to mterpret Warren s
statement-—he is not the type of person who} \lvould toucha girl in an

“inappropriate manner.  37RP 116.°- Thiis;the door was opéhts the

admission of evidence proving that Warren's statement was not true,

® The trial court should be given great deference because he was in the best
position to judge the import, intent arid impact of the defendant's testimony.
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that he would touch a giri in such a manner and had been convicted
of doing just that.”® A reasonable judge could so find.

3. EVIDENCE SUPPORTED THE STATE'S USE OF
WARREN’S RAP SONG.

Warren contends that the prosecutor violated his due process
rights by arguing different theories at each trial regarding his rap
. song. This claim is based on a misreading of the record. The
prosecutor's interpretation of the song changed only after the
defendant testified at his second trial and told everyone for the first
time who he was referring to in his éong. | |
A prosecutor may commit a constitutional violation by

introducing testimony in two separate trials to obtain two separate

convictions on inconsistent theories or facts. State v. Roberts, 142

Wn.2d 471, 498, 14 P.3d 713 (2001). This rule is brémised upon the

P N B e e

+due process iotion fhat the court will riot condone-the “deliberate o &

| deception of the court an'd jurors by the presen‘taﬁon of known false

evidence." Id, (citing Giglio v. United States, 405 U.S. 150, 1563, 92

S.Ct. 763, 31 L.Ed.2d 104 (1972)), also, Napue v. lllinois, 360 U.S.

264,269, 79 S.Ct. 1'1 73,3 L.Ed.2d 1217 (1959). "[l]t is well

established that when no new significant evidence comes to light a

10 The court asked Warren if he wanted the jury to know SS was the victim, but
the defense declined. 37RP 125.
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- prosecutor cannot, in-orderto convict two defendants at separate

trials, offer inconsistent theories and facts regardingthe same crime.

‘Thompson'v: Calderon, 120 F3d 1045 1058 (Cal 1997), rev. on

_ ’other qrounds 523 U S 538 (1998)

S ; et

Prlor to the flrst trlal the State sought perm:ssron to admlt
portlons of a rap song wrltten by Warren Appendrx C; 11RP 90

12RP 6 7 15 One passage of the song reads

ORIl FERah

Ms Exhlbltlon in the Federal Way in the bathroom rubbln yo
- Kittie real'slow: ‘Okay.“And; Vo, no'lie; you looked sexy'and
sweet standin naked up in that mirror on top of that toilet seat. -
- What? Who me péek? Neva'had 16."'She’keeps the door open.
If momma onIy knew what you do, round yo neck she be
chokin'; “Neéva spoken, niot'a word:bout things that 'ya did.
Keepin' her fooled smooth, fakin' iike you are still a kid, dig.
meNevaHfiguredion iow Rerhoriness infliericad youi Whe seein’
all them men she bring home, makin' love past 2:00. Didn't
think thatimoanin“and that griintinmake ya curious:leavin' yo
hormones in a frenzy, wantln some cllmactlc sludge Iove

. -Jw

R i_12RP 7
| Lrsa Wa.rren testrfled at the‘flrst trrat that .she beheved "Ms

| Exhlbltlon“ referred to SS il 12R‘I3 7; 20RP 76, 85. Consrstent with
Llsa s testlmony~-the only testlmony rnterpretlng the song——the

prosecutor argued in closing that Warren was referring to SS. 23RP

26.

"Lisa also'believed that "Stretch," "Mouseola" and "Queeri Freakiness" referred
to NS and "Demon Seed, the Judas Breed" referred to SS. 20RP 78, 84-85.
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At the second triél, the prosecutor sought permission to admit
portions of the rap song, but stated that the particular passage
discussed above should not be admitted because the prosecutor
beliéved it pertained to SS. 29RP 61-63. The prosecutor then
decided not to admit any of the song in the State's case-in-chief.
32RP 10.

After Warren testified on direct, the court ruled that Warren
Qpéned the door to cross-examination about the song by claiming
that he was a good caretaker and that he used complementary terms
with NS simply to bolsfer her low self—esteem. 37RP 108-09, 124.

During croés, Warren ‘thén admitted that ihe derogatory terms
| in tﬁe song to referred to NS, not SS, and he admitted that the entire
passage in question was about NS. He ad'mitted it was based on an
inlcident,that actually(happenle_df and th}a‘t _he was referring to NS -
rubbing her genitalia. He rﬁinim.ized the lyrics, claiming that he didn't
reallly find NS "sexy and sweet," that it was just a rhyme. 37RP 142-
49. He clainﬁed that NS pretended to be helpless, manipulated her
mother, flirted with him, wanted to be naked with him and "get laid,™

and that this is what the passage referred to. 37RP 4142-149.
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Subsequently; and consistent with Warren's own testimony,
the prosecutor argued that Warren was referring to NS when he
wrote that particular passage. 38RP 33-35." ‘

Itis true that the prosecutor in the first trial argued that the

| passage:referred t0'SS, ahd in the second trial, the prosecutor -
argﬁed that the passage referred to NS. However, the prosecutor
‘based her arguments on the:only evidence that:was available at the |
time: But -forWarren"sctestimony-.-informaﬁon the prosecutor did not
sthave vdurin‘gz'the:firstztrial:~the :'prosecufor!s:'belief about:the "rap"
~passage wouild no.t'have;:chéngedi Thus;Warren's argument that the
::prosé‘cutor‘knowinglytprsesented conflicting theories, i.e., deliberately
- relied upon false-evidence, hasno merit., -
©wody - 'WARREN HAS!FAILED TO ESTABLISH THAT
' PROSECUTORIAL MISCONDUCT JUSTIFIES
| REVERSALOF HISCONVIGTION. .
' War.ren‘,co_ntends-.:prqsecuto,rnﬂiscon,dud;render;ed, his trial
- unfair. He cites thr_ee,a:d,i_scr‘ete;- instances of alleged, misconduct,
none. of which were objected to at trial.
Where improper argument is alleged, the defense bears the
burden of establishing (1) the impropriety of the argument and (2)

its prejudicial effect. State v. Hoffman, 116 Wn.2d 51, 93, 804 P.2d

577 (1991). A conviction will be reversed only where the defendant
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For the benefit of the Court, the State has compiled a list of issues raised
before the Court of Appeals but since abandoned.
A; Issue Related to his First Trial.

1. Warren claimed that Detective Rylands expressed an improper opinion
when she testified that Lisa Warren seemed more protective of him thén NS and

SS. Ruled properly admitted under ER 701. Warren, 134 Wn. App. at 58-59.

. B. Issues Related to his Second Trial.

1. Warren claimed he was prevented from putting on a defense by the
exclusion of evidence that he had a heart attack during the charging period; that
he could not physically commit rape. Ruled trial court had not prohibit such
evidence, but had stated that door wbuld be open to evidence that he was
capable of molesting SS and Warren decided not to introduce the evidence.
Warren, 134 Wn. App. at 65-66.

2. Warren claimed that he was prevented from putting on a defense by
exclusion of evidence that SS said that she should not have said anything about
the abuse and NS told her to be quiet. Ruled trial court had 'notvp'rohibit such
evidence, but had stated that door would be open to evidence supporting SS's
credibi.lityband Warren decided not to introduce the evidence. Warren, 134 Wn.
| App‘. at 65-66.

3. Warren claiméd that the trial court erred in admitting evidence that the
detectives were surpriséd by NS's disclosure. Ruled the context of NS's
disclosure relevant_ to rebut Warren's theofy that NS's disclosure was a product

of suggestion. Warren, 134 Wn. App. at 68.
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O

The defendant has entered a plea of not guilty. That plea
puts in issue every element of the crime charged. The State
is the plaintiff and has the burden of proving each element of
the crime beyond a reasonable doubt.

A defendant is presumed innocent. This presumption
continues throughout the entire trial unless during your
deliberations you find it was been overcome by the evidence
beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and
may arise from the evidence or lack of evidence. It’is such a
doubt as would exist in the mind of a reasonable person
after fully, fairly and carefully considering all of the evidence
or lack of evidence.

CP 91 (WPIC 4.01A)
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do.
Yes, piease.

“Ya thought I was long and forgotten. Visioned my
body had rottened. picture time passin’ by just
1ike-us slaves pickin’ cotton. I steadily hold my
tears, cop va & smile, wipe my face; Tell all my

enemies, contemplate, make no mistake, seal. they

fate prematureiy.' Because I am number one, danga.

Bréwin, they’1ll howl wﬁen it’s dun dun dun. Who
think,I’m.playin”? Who think fQolin”? Who feel.I;m
havin’ fun? Thié system ain’t stoppin‘, Jack. .Iﬁ
fact, they bet#er run, yeah. Fo’.a duly reparatidn

neva two end on your ungodly livin’ people, floatin

in boats of sin. Crossin"thét oceans of
destruction, callin’ it, basin’ it on lies. Watered
down pervert justice, playin’ tricks on my wife. Is

she alllright?' Light up'the dhambers;'Honorable
Judge Deceit. Detect no opportunity fof redémption
when yOu ére fightin just to be freel Why me? I
wonder what happened to iibertyQ No constitutioh
right provisions fof they, im@ofality; "How do you

plea? Not.gﬁilty, Judge. And I swear been framed.

The only crime they got.up on me is I dared to speak

change, uhh, at a shattered family unit with filth,

from its head to them feet. Peep. Put some order
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orth ﬁoo clean it up, and they hollerecd
Ma?be I went wrong. Bein’ what I kqu the§‘
to my suga’ that~husband --" I'm not sure what
says. tand abort them kids, real dad. Look at me™
now. Ya left me when I found God, ﬁ? énly ésééée

from this conspiracy everywhere I look, and I turn.

Swear, yo demons keep chasin me. God catch me if I

fall. When I climb, Lord, I'm losen my gravity to

reach,Within yo‘body and mind. Yeah, so I move

spiritually, and believe me I'm comin’. Don’'t
believe a word they say- Yo, I truly adore you.
Now sit. and think with me. Can’t see. Covered in
flame. Am I the hqu vein entrusted rivulet for
your heart, and gave my name:without shame. 1 gave
it up for Hopscotch. Must I regret? Théy always
said blood sweeta than love;‘ Slaughtef State
advocates. Look at me now. Crushin"out:evii.
Heli’s Heavenly inﬁocence. Démon seed, the Judés
breed was schemin’ mé get sent to the pen. Mutant
sent ﬁe up and thOught'it wasvfun, but‘the ransom
for your wickedness, caged you, hell everyone.
Yeah, you-forgiven. I halla.i‘Hear me, beétin’ my

chest. Yo, peep, when it is ova and I am out there,

lovely, stackin’ my chips. I@&%@%ﬁﬁ%@ﬁﬂ:"

AR i
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17 you, girl. I kﬁbw yo armé'gdtwgéﬁét’

momma only knew what yod do, round yo neck she be

chokin/’. Neva spoken, n&t-a'word bout things thét
ya did. ‘ A y smooth, fakin’ iike you
are still a kid, dig. Neva'figﬁred on how her
horniness influenced you. ﬁho seein’ all them men

she bring home, makin” love pést 2:00. Didn’t think
that moanin’ and that gruntin’ make.yalcurious,
leavin’-yo'hormﬁnes in a frenzf, waﬁtin’-somé
climactic sludge love. That’s enough. I forgive

‘And this

message for your momma, hope she gettih’ the hint.

"Look at me now. I am bustin’ wy chains. I’'m

breakin’ free. Thought I told you, nobody could

hold me. Look at me now. . Cut me. up so you can help

‘me bleed. But I stay stompin’ out the D.A.s and

fleas. Look at me now. Ahh-hha. ‘Cause I am truly
bless. Can’t stop my faith. Ahh-hha. I'11l never

guit-. See, I'm a real one, neva could play like I




-~ mind. Questlon 1f 1t real y“happened.. Girl, you igi

continue to ki

was a none. Hopr’s and heat fo two men with

t05W6fk*ffdﬁ. ‘g a‘cold play, vet T

t”cracklnf in the back of your
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cold, makln’”young old is falr one is cute -- olg

one is cute. Dgp’ 't belleve you ‘look allke but for
him, glve me .the boot, ‘That'g fru1t: It could neva

be done so easily, no struggle, no Scream, or was it

~Just giwven up freelY? Why'stress"this little issue,

girl? - Froim the answée;

“dén -t ¢ry. Should have known

when I told ya it wasn‘t me. Must have been him,

that otherhguy, no.lie. But ya askin’. Now I’
written you some tfuth. Got them outAthere huntin-
for‘lest nevelties, oldies for the kinky lihe, you
know; That'’s drama-_ Pulp Fiction, Ving gettin’

plucked from the back Remba how we “used to freak

it with the plnk thlngle like that ‘Let’s ask then

fcats who found it up under your matters in fact

Drug it off into yo Shortie’g room Playin’ cat pat
an’ scratch. They got mad when T took it ‘cause,

you know, T Stopped they play. Put your toy up in

-Ehe spot. Bout the rest; o need to say. Hey ask

trashed. ang Ya rollin' with the DA, with the gall

to be mad. 7voyu know it ig sad how YOu do me when T
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‘gave my love. Girl, just when look like something
special you swept it under the rug. Look at you
now, huh. Wanna see me cuffed and deranged. You'll

neva have me pay fof something that I haven’t put in
my thang..'Is your insane, like that evil tramp Qhé
is feedin’.you false hope. . She comnstantly cluckin’
that trail, }causé I got her on the rope, like Ali
floats. Uh cheah. .Still love ya. Hop’s miss Hali
an’ say these words off in her ear. Tell her only

God puts fear before one, an’ I’1l1 see you next

year. Lyricé written by Richard'H. Warren. "

If I could ask you a few follow up guestions. He
refers to‘sbmeone by the name of Hopscotch. Who ié
that? |

That‘é me.

"And reférences-somebody by the name of Stretch. .You

- indicated that was Naomi?

Yes.

And what about thelterﬁ'Moﬁseola, Qﬁeen Freakiness?
That'would be talking about Naomi, bgcause she is
guiet and snéaky.' That’s how he saidIShe was .
That’s something he said about her.

He uses the term Heli’s heavenlyiinnocence. Who 1is
Heli? |

Heli is my nine month old now, baby.
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