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A. ISSUES PRESENTED--TRIAL NUMBER TWO

1. A detective and child interview specialist testified about
questions they asked a child victim and the answer; she gave regarding
telling the truth. The defendant claims this was improper opinion
festimony. Shoul‘d the defendant be barred from raising this issue for the
first time on appeal and should this court rej eét the notion that by simply
reiterating questions and answers expresses an opinion?

2. Should this court reject the defendant’s clairﬁ that his
conviction should be reversed because of a single improper comment by
the prosecutor that was corrected By the trial court?

| 3. Should this court reject the defendant’s claim that the court
improperly admitted evidence he shdwed 11is child victim a penis pump
when this claim is-based upon testimony the child was not shown the item
but other evidence indicates the child wés ‘shoWn the item? -

4. Did the trial court properly admit evidence that Lisa
Warren was protective of her husband, the deféndant, and less concerned /
about allegations of sexual abﬁse against her children when the timing and
motive of the children’s disclosures was a key issue in the case?

5. Has the défendant shown multiple errors fhat together had

such substantial prejudice, that he can avail himself of the cutnulative

error doctrine?

0507-010 Warren COA -1 -
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B. ISSUES PRESENTED—TRIAL NUMBER FOUR

1. Did tﬁe trial court correctly édmit SS’s allegatjons of
sexual assault against the defendant as the allegations ultiinately led to the
allegations by NS and the circumstances of NS’s disclosure was a key
issue in the case? |

2. . Did the trial court correctly rule that the defendant opened
the door to admissién of his prior child molestation convictipn when he
testified he would have touched his stepdaughter in an inappropriate place
because she was a girl?

3. Should this court reject the defendant’s claim he was

~

prevented from presenting a defense because the trial court did not

exclude evidence (1) the defendant had a heart attack or that (2) SS said
she should not have said‘anything, Eut rather, the court ruled that if the
defendant admitted the evidence, he would be opening the door to the fact
he had been convicted of molesting SS?

4, Did the trial court correctly admit the defendant’s RAP
song that discussed‘the allegétions against him?

5. Did the trial court correctly admit evidence the detectives
were surprised at NS’s disclosures v;fhere the circumstances of her

disclosures and the fact the detectives were not asking questions about

. abuse was a key issue in the case?

0507-010 Warren COA -2-



6. | Should this court rej eét the defendant’s claim that his
conviction should be reversed because of two minor improper comments |
by the prosecutor in closing when he failed to object below and failed to
prdve prejudice?

7. Has the defendant shown multiple errors that cumulétively
have such substantial prejudice that he can avail himself of the cumulative
error doctrine? |

8. Did the trial court properly include a condition of sentence
that bars the defgndant from contacting Lisa Warren as this condition |
protects SS, NS and Lisa?

C. CROSS-APPEAL ASSIGNMENT OF ERROR

1. The trial court erred in denying the State’s request to admit
the facts of the defendant’s molestation of SS under ER 404(b), in his
subsequent trial for molesting NS. |

D.  ISSUE FOR CROSS-ASSIGNMENT OF ERROR |

1. Under ER 404(b), and State v. DeVincentis, 150 Wn.2d 11, .

74 P.3d 119 (2003), a prior bad act is admissible against a defendant if
there exists a similar plan or scheme to commit a similar act. This
commén scheme or plan exception does nét require uniqueness. Did the
trial court err in its 404(b) analysis by looking for uniqueness, as opposed

to commonality, between the sexual assaults of SS and NS?

0507-010 Warren COA -3 -



E. STATEMENT OF THE CASE
1. PROCEDURAL FACTS.

The defendant was charged with First-Degree Child Rape and
First-Degree Child Molestation for crimes committed against his
stepdaughter, SS (counts I and II). CP 15-18. He was also charged with
three counts of Second-Degree Child Rape for crimes committed against
another stepdéughter, NS (counts I, IV, and V). CP 15-18. He was
cdnvicted of First-Degree Child Molestation and the three counts of
Second-Degree Child Rape. CP 28, 42-44. The State dismissed the First-
Degree Child Rape charge. 28RP 15,27." With prior convictions for
murder and promoting prostitution, the defenciant recetved a standard
range sentence of 280 months. CP 65-74.

2. SUBSTANTIVE FACTS OF TRIAL NUMBER TWO.

On the morning of June 11, 2002, nine-year-old SS walked into

class and announced that her stepfather, the defendant, was coming home

' The convictions did not arise from a single-trial. A mistrial was declared in the
first trial when a witness inadvertently disclosed that the defendant had been in
prison. 16RP 74-85. The defendant’s second trial resulted in him being
convicted of First-Degree Child Molestation against SS. The jury was hung as to
the other counts. The third trial resulted in a mistrial when the prosecutor
misunderstood a pretrial ruling and referred to the prior trial as a “trial,” instead of
a “hearing.” 31RP 6-19. In the fourth trial, he was convicted of the three counts
of Second-Degree Child Rape involving NS.

0507-010 Warren COA -4 -



from jail.> 19RP 5, 34. Her teacher asked if she wanted o talk to a
counselor and SS said that she did. 19RP 5.

The counselor had SS draw a pictur;a as a way of making her feel
comfortable. 19RP 6. When the counselor asked about the drawing, SS
“blurted out” that the defendant did disgusting things to her. 19RP 8-9.
She said the defendant showed her a video cover of men and women
having sex in lways that maké babies and ways that don’t. 19RP 9. She
said the defendant explained to her that he had milky stuff and that if she
put it in her mouth, she wouldn’t get pregnant. 19RP 9. SS said the |
defendant made her wear short skirts and that he would walk around with
nothing on below the waist, squat down and then look to see if she was
watching him. 19RP 9. |

SS also confided that one time when she was cleaning herself in

bthe bathroom (SS had a yeast inféction), she noticed that she was growing
hair and commented about it. 19RP 9. The defendant then took her into

the bedroom, made her lay on the bed, and touched her between the legs.

% The verbatim report of proceeding is cited as follows: 1RP-8/22/02, 2RP-
8/26/02, 3RP-8/27/02, 4RP-8/28/02, 5RP-9/4/02, 6RP-9/6/02, 7RP-9/9/02, 8RP-
9/10/02, 9RP-9/27/02, 10RP-10/9/02, 11RP-11/18/02, 12RP-11/19/02, 13RP-
11/21/02, 14RP-12/2/02, 15RP-12/3/02, 16RP-12/4/02, 17RP-2/11/03, 18RP-
2/11/03, 19RP-2/12/03, 20RP-2/13/03, 21RP-2/18/03, 22RP-2/19/03, 23RP-
2/20/03, 24RP-2/21/03, 25RP-2/21/03, 26RP-4/4/03, 27RP-4/9/03, 28RP-
11/3/03, 29RP- 11/4/03, 30RP-11/5/03, 31RP-11/6/03, 32RP-11/10/03, 33RP-
11/12/03 (opening), 34RP-11/12/03, 35RP-11/13/03, 36RP-11/14/03, 37RP-
11/17/03, 38RP-11/18/03, 39RP- 3/19/04 o

0507-010 Warren COA -5-



19RP 9. The defendant told SS he WOlﬂd only touch her when her mother
wasn’t available. 19RP 10.

The counselor did not interview SS. Rather, the narrative by SS
was the result of the one question aiaout the drawing.> 19RP 11.

Detectives Jennifer Rylands and Elizabeth Faith responded to the
school and conducted a cursory interviewed of SS. SS told the detectives
about two incidents when the dgfendant touched her in an “icky place.”
19RP 107.

The first incident happened as she was cleaning herself in the
bathroom. The defendant came in and touched her “gina” and “it really
hurt.” 19RP 18. The second incident was the incident SS told her |
counselor about, the incident when she nqticed she was growing pubic
hair.

SS said that the defendant made her lie on the bed, that he
unzipped her pajamas, pulled down her underwear, put his hand on her
“gina” and held it apart. 19RP 109. The defendant told SS she was
getting more advanced. 19RP 109. He then took off her underwear and

began touching her again. 19RP 109. The defendant made her promise

® The drawing was of SS’s pregnant mother being assaulted by the defendant.
19RP 10. :

0507-010 Warren COA -0 -



not to tell anyone and said that he would only do it when her mothef was
not available. 19RP 110.
She also talked about a penis pump, how a man puts his thing
- inside and it makes it-plump. 19RP 113. SS added that the defendant told
her a “snatch” is what hillbilly white people call a vagina. 19RP 111-12.

After the initial interview, SS w;els taken into protective cﬁstody.

19RP 114. The detectives then went to NS’s school and interviewed her.

NS is SS’s 14-years-old sister. NS denied that the defendant had done
anything to her. 21RP 13. NS was aiéo taken into protective custody.
19RP 117.

The detectives then called Lisa Warren, the girls’ mother. They
told Lisa about the chﬂdren and asked her to meet theﬁ at the Bellevue
Police Department. 19RP 118. Lisa agreed, but never showed up. 19RP
118, | o

The next day, detectives went out to Lisa’s house. 19RP 119. Lisa
was present with the defendant, whb was arrested. The detectives noted
that Lisa did not seem concerned about her daughtefs and seemed more
protective of the} defendant. 19RP 121.

_ When'a later attempt was made to serve Lisa with a subpoena at
her work, she became angry, refused service, stormed out, and drove

away. 19RP 127;28. Tt was soon discovered that she had mbved out of

0507-010 Warren COA . -7 - \



her home, stopped going to work, and pulled the children out of school.
19RP 126-27. A material witness warrant was issued for her arrest. 19RP
124.

On September 4™ 2002, Lisa and the children were located at her
sister’s home in Tacorha. 19RP 124. Lisa was arrested and the children
Were taken into protective custody. 19RP 124."

The next day, NS and SS were brought to the prosecutor’s office to
talk about the pehding trial. 19RP 128. SS was upset, crying, and wanted
to see her mother. 19RP 130. SS again went over some of the details of '
the abuse and said that everything she had told the counselor was true.
19RP 135-146.

The prosecutor and detecfive also talked with NS about the process
of the pendirig trial. 20RP 29. NS became chcemed about having to -
answer a particular question while swearing on the Bible to fell the tfuth.
20RP 30. NS did not want to be asked if the defendant had done the same
things to her that he had to SS. 20RP 31. She then made certain |
disclosurés and drew a ‘picture of a tube of lubricant used by the

defendant.* 20RP 32-33.

* The Child Hearsay Statute, RCW 9A.44.120, applies to children under age ten.

Thus, the disclosures by NS were not admitted except for impeachment

purposes, rehabilitation purposes, or because the door had been opened to the
statements. ,

0507-010 Warren COA -8 -



NS testified that she had been scared to tell her mother earlier and
that she was speaking out now because she just “didn’t want te lie
anymore.” 21RP 16. She also testified that the defendant told her not to
tell and said he would not"‘teach” SS the way he taught her. 21RP 37.

NS said the abuse started when the family lived in Federal Way
and that it consisted of vaginal, anal, and oral sex. 21RP 20—22.

: Soﬁeﬁmes, NS said, the defendant would use a condom, sometimes he
would put a lubricant on his penis, and sometimes he would make her
wear a blindfold.” 21RP 20-24, 29. |

NS testified thet the defendant tried to teach her how to properly -
perform certain sex acts. He would show her pornographic movies and
tell hef to perform accordingly. 21RP 22, 26. NS remembered one
occasion when the defendant ejaculated in her mouth, but she could not .
swallow. The defendant then showed her a video of a couple having oral
s.ex and told her to imitate what they were doing. 21RP 32-33.

When NS finally did disclose, she did so slowly, in part,’ she said,
because she had tried to block things out of her mind. She admitted that

she sometimes remembered other things the defendant had done to her and

5 A lubricant, a bandana used as a blindfold, and a sexual devise wére recovered
from the defendant’s possessions. 19RP 163, 20RP 36, 21RP 35.

0507-010 Warren COA ‘ -9-



that on some occasions this had occurred after speaking with her mother.
21RP 59-60.

After the interview on September 5th, the detectives visifed Lisa in
jail and told her about NS’s disclosures. 19RP 184. Lisa began crying
and her cooperation changed. 19RP 1 84.

Lisa testified that the defendant continued to communicate with
her after his arrest. 20RP 74. In one of the letters she received from him,
the defendant enclosed a RAP song he had written that referred to being in
their Federal Way bathroom with “Ms. Exhibition,” and “rubbing yo’ kitty
real slow.” 20RP 75-76, 80-84, Exh. 11. Lisa testified that, “Ms.
Exhibition” referred to SS and “kitty”-was another word for vagina. 20RP
76. The defendant also wrote that SS “look[ed] sexy and sweet standin’
naked up in that mirror on top of that toilet seat.” 20RP 75.

The defendant also talked about “Strétch,” “Mouseola’” and
“‘Queen Freakiness,” terms he used to refer to NS. 20RP 78, 80-84. The
| song even included derogatc;ry references to the judge, prosecutor, victim
advocate, and to Lisa. 20RP 78, 80-84.

When SS was asked why she disclosed the abuse to the school
counselor, she testified matter-of-factly that the defendant had been
touching her in ways she didn’t like and she didn’t want it to start up again

when he came home from jail. 21RP 87. At trial, she talked about the two
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incidents she had previously disclosed. 21RP 93-104.. She said that
during the first incident, the défendant made her put on a short red skirt
without any underwear before he touched her. 12RP 93-56. She said the
defendant shov;ved her a video cover of people having sex and that he then
drew her a picture of a penis and explained how When. a.penis goes into a
woman’s mouth, the milky stuff doesn’t make a baby. 21RP 100-104.

*SS was never able to say definitively whether the defendant had

inserted a finger into her. During her interview with Child Interview

Specialist Nicole Farrell, SS said that she felt something hurt down there, |
but did not know what the defendant had done. 18RP 21. When asked if
it was “outside or inside,” SS responded, “I ha‘ve‘absolutely no idea. . .I
was too afraid to look.” 18RP 25-26. When asked what made it hurt, SS

responded that “maybe him pushing into the part where you pee.” 18RP

-31. She then demonstrated what the defendant was doing by repeatedly

tapping her index finger on the table. 18RP 32.
| Six days after her disclosure, an examination revealed that SS had
a decrease in tissue to the upper hymen and a u—shapéd notch, consistent

with penetrating trauma and “concérning for probable sexual abuse.”

. 19RP 48-50. After NS’s disclosure, she also underwent an examination.

Nurse Practitioner Joanne Mettler testified that NS was post puberty and

that she could not say whether there was evidence of abuse. 19RP 57-59.
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The defense called Clinic Coordinator Barbara Haner of
Providence Sexual Assault Center in an attempt to combat the physical
evidence of abuse regafding SS. 22RP 42-56. While Ms. Haner felt there
were more things that could have been done in examining SS, she agreed
that the photos she reviewed appeared to show a healed injury more
consistent with sexual abuse than a normal variation. 22RP 64. Ms.
Haner would not take issue with Ms. Mettler’s opinion that there was
conclusive proof of penetration. 22RP 58. Rather, because Ms. Haner did

ot conduct the examination, but only revieWed photographs, she limitéd
hér opinion to stating that the evidence was more consistent with, as
opposed to conclusive for, sexual abuse. 22RP 58, 64.

The defendant did not testify at this trial.

3. SUBSTANTIVE FACTS OF TRIAL NUMBER FOUR.

This trial involved only the crimes committed against NS. The
defendant had already been convicted of one count of child molestation
for acts committed against SS, the second count having had been
dismissed for double jeopardy reasons. See 28RP 15. While the jury was
informed about allegations involving SS, and the actions that arose as a
result of those allegations, the jury did not hear the detail of the

allegations.
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The jury was informed that Detectives Faith and Rylands contacted
SS at her school on June 11, 2002, because she had disclosed that the
defendant had sexually assaulted her. 34RP 3. As a result of this
allegation, NS was also contacted. While she denied that she had been
abused, she did say that she was afraid to go home. 34RP 4-5. She later
testified that when she was asked about being abused, she “pém'cked” and
did not want to acknowledge what had happened to her. 3F4RP 40. |

.After the disclosure by SS, both girls were taken into protective
custody. 34RP 4-5. Lisa Warren was informed that the children had been
taken into protective custody and Was asked to come down to the.police
station. 37RP-5 . Despite agreeing to do so, Lisa never showed up. 37RP
5. The next day, the detectives lo-cated the defendant and Lisa at their
residence and‘placed the defendant.under arrest. 37RP 6. The defendant
was then charged with sexually assaulting SS. 34RP 6.

On September 4™ 2002, Lisa Warren was taken into custody on a
material witness warrant and the two girls were again .taken' into protective

| custody. 34RP 5. The next day the girls were brought to the prosecutor’s

office for the purpose of talking about a pending “hearing” against the
defendant. 34RP 6-7. NS became upset and said that she did not want to

swear on the Bible and then have someone ask if the defendant had done
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anything to her. 34RP 9-;10. She then disclosed that the defendant had
been sexually abusing her for quité some time. 34RP 11.

Four days later, NS was sﬁbj ected to a defense interview. 34RP
11-12.- She again disclosed that the defendant had been sexually
assaulting hér. 34RP 12. |

NS testified that the defendant first came into ‘her family’s life
when she was 12-years-old. 34RP 36. When she would get home from
school, the defendant would be there, but that her mothér would be at
work. 34RP 37-38. She then described how the sexual abuse began. She
recalled the defendant taking her to the bathroom, having her face the
mirror, pulling up her shirt, telling her to look af herself and saying that
she was beautiful. 34RP 42-44. She déscribéd how the defendant would

‘wash her hair in the shower by getting in with her—suits on—but that she
did not like the way he touched her. 34RP 43. ‘

While she could not remember ‘;he first time the defendant actually
had sexual intercourse with her, she told the jury that thé defendant would
tell SS to go watch TV and then tell her they needed to do sofne work. |
34RP 45—46. He would thén take hér into the Bedroom, have her lay naked
on the edge of the bed with her legs haﬁging down, and then have sexual
intercourse with her. 34RP 46. Although NS would make up excuses in

an attempt to avoid the abuse, the defendant never stopped. 34RP 47-48.
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.Vaginal intercourse led to both oral and anal sex. 46RP 49-50.
When performing anal sex, the defendant would have NS get on her hands
and knees, and while raping hér he Would‘ tell her whether she was doing it
right or not. 34RP 51. She described how he would have her watch
pornographlc videos to teach her how to do things nght 34RP 51-53. She
described how sometimes he used a lubricant. and sometimes he would put
ébandana over her eyes. 34RP 60-63. A bandana and lubricant were
recovered ﬁoﬁ the defendant’s possessions. 34RP 63-64. He also put a
pink ball with a wire attached in her mouth during sex. 34RP 71, 85. The
defendant later adrﬁitted that he possessed such a device. 37RP 96.

NS admitted that her initial disclosures did not contain some of the
details or manners of sexﬁal abuse she disclosed in later interviews. 34RP
80-94. She said that she tried to push everything to the back of her' miﬁd
and that things would come back to her in bits and pieces, sometimes
when she dreamed and sometimes after talking with her mother. 34RP 93-
97. NS Wés quite clear that it was only specific details that she did not

remember; she always had a memory of the abuse.” 34RP 96.

® The defendant called Doctor Elizabeth Loftus to describe what she termed,
“repressed and reclaimed memory,” a situation—dissimilar to here--in which
years of brutalization can be banished completely out of awareness and then
“recovered” later. 36RP 21. On cross, she admitted that she wrote a book in
which she called this theory the “queen of defenses.” 36RP 42. She also
admitted that persons who suffer traumatic events can be motivated to push
things aside in their minds. 36RP 44-48.
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Lisa Warren testified that the defendant mdved in with her in
January of 2001, and that,thg:y were married in June of 2001. 34RP 104-
05. She said that just before the couple moved to Bellevue in M.archv of
éOOl, she discovered the defendant owned séme pornographic movies.
36RP 109.

Lisa admitted that even after the defendant was arrested and
charged with sexually assaulting SS, she was not cooioerative with the
police and that she remained in contact with the defendant; 34RP 110-13.
She said the ‘defendant suggested taking the giris out of school and moving
out of stafe until after the hearing. 34RP 113. She confessed that it Wasn’.t
until she learned of the allegatidns by NS that she began to cooperate with
the police. 34RP 116-17.

Nurse practitioner Joanne Mettler testified that in her initial report
listing NS’s examination results as normal she had made a mistake. 35RP
33. After viewing the photographs for the first time and discussiﬁg the

’relsults with Doctor Naomi Sugar, ﬁer opinion changed. 55RP 33, 47. She
now considered the notches visible in the photos as a “possible” result of

penetration.” 35RP 34.

" Doctor Sugar confirmed that the photographs showed notches to the hymen.
She testified that this could be indicative of penetration but because she did not
conduct the evaluation and thus could not be sure of the victim’s position when
the photos were taken, she could not make this determination. 35RP 83, 88,
103-05.
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The defendant testified that he moved in with Lisa in October of
'2000, and that he watched the girlé while Lisa worked. 37RP 73, 75. He |
professed that his relationship with Lisa was great éxqept for Lisa’s
deficiencies regarding child rearing. 37RP 77.

In discussing NS, the defendant qlaims thét she was very insecure
and that he would tell her she was pretty to boost her self-esteem. 37RP
84. He admitted to Washing her hair in the shower aé NS described, but
claims he did not climb in the shower with her. 37RP 88. He also
admitted to possessing condoms, lubricants and the pink Ball sexual devise
described by NS. 37RP 93, 96. He insinuated that NS knew about the
condoms and lubricants because they were kept in ﬂs bathréom. 37RP
92-93. As for the pink ball, he ‘said that he experimented with it once but
then threw it under his bed. The next time he saw it, he claimed the cats
had drug it into the girls’ room, 37RP 96-95.

The defendant also claimed to have little memory of the domestic
Viole;1Ce incident that led to béing jailed prior to the disclosure by SS. He
recalled Lisa and him disagreeing over NS doing her chores, that the
argument got physical, and that Lisa hit him. 37RP 102-04. He professed,
however, that he “stepped to the plate™ and pled guilty. 37RP 105. |

On cross-examination, the defendant denied referring to NS as

“mouse,” “queen freakiness” or “demon seed.” 37RP 136. When
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confronted with the RAP song he wrote, the defendant said the song
refergnced anumber of people and that he was jusf telling what he was
going through. 37RP 139-40. He also admitted that one passage referred
to NS’s “behaviors” and included the terms “mouseola,” “queen
freakiness,” and “stretch.” 37RP 137-38. |

In this same passage, the defendant said that when he wrote, “Miss
Exhibition, in the Fed Way bathroom rubbing youf kitty real slow,” he
was referring to her “female genitalia.” 37RP 143. Although he followed
this line up with the phrase that “she lookéd sexy and s§véet,” he claimed
that although the event really did happen, he was “beyond” finding her
sexy. 37RP 144-45. The words, he claiméd; were used because they
rhymed. 37RP 44-45. |
| In .discussing his lyrics wherein he talks about NS heaﬁng Lisa and
him having sex, “moaning and groaning,;? the defendant testified that NS
wanted to “get laid,” or, as‘he put it in his song, “having your hormones in -
a frenzy, wanting some climactic sludge-love.” 37RP 147-48. The

defendant went on to testify that NS would flirt with him and that she

wanted to be naked in the shower with him. 37RP 148.
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F. ARGUMENT PERTAINING TO THE DEFENDANT’S
CONVICTION FOR MOLESTING EIGHT-YEAR-OLD S.S.

1. THE DEFENDANT INCORRECTLY ASSERTS
THAT TWO WITNESSES VOUCHED FOR THE
CREDIBILITY OF S.S.

The defendant contends that Child Interview Speciali.st Nicole
Farrell and Detective Jennifer Rylands improperly expressed their opinion
vouching for the credibility of SS. This claim is without mgrit. The
defendant is barred from raising the issue for tﬂe first time on appeal. In
any event, neither witness, either expressly or impliedly, rendered an
opinion vouching for SS’s credibility. |

a. The Testimony Of Nicole Farrell;

Child Interview Specialist Nicole Farrell interviewed SS on June
13,2002. 18RP 3,9-10. Nicole testified that protocol diétates that a
discussion be held vﬁth é child interviewee regarding the importance of
telling the truth, but that the depth of the discussion is age dependent.
18RP 7, 13. The jury was told that because SS was older than four (she
was eight), a competency assessment and in-depth discussion about what
it meant to tell the truth was not conducted. 18RP 13-14.

Nicole described SS as appearing bright and articulate, with an age
appropriate demeanor. 18RP 14. She said the interview be gan with her
entering the room in which SS was seated and in the process of coloring a

picture. 18RP 18. Nicole aéked SS what she was working on and SS
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replied that she was angry, that she wanted to go home, but could not
because the defendant touches her in ;‘icky ways.” 18RP 18-19. Nicole
~ then told SS that §vhile they were talking it was important to tell the truth -
'and asked if she promised to do so. 18RP 19. SS nodded her head
affirmatively. 18RP ‘19. Nicole then instructed SS to let her know if she
did not understand a question and to not guess at answerél. 18RP 19. This
was the full extent of the preliminary discussion between Nicole and SS.
At trial, on at least four separate occasions Nicole told the jury that
it is not her role to assess, determiné or render an opinion ‘asv to whether the
person she interviews was telling the truth. 18RP 37, 56, 58, 59-60.

Q: [I]t is not your job to determine whether or not what
you are told is true?

A: That’s correct.

18RP 37.
Q: After you asked a child to give you a description about
what may have happened to them, do you follow up on that

and try to form an opinion about whether or not you believe
the child or believe that something really happened?

A: AsImentioned earlier, it is outside the scope of my role
_to give a formal, professional recommendation about, this
is true, that is not true. That is completely above and

beyond what this role calls for.

18RP 56-57.

Q: [Y]ou said it is not inside your role to form an opinion
as to what is and is not true?
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A: Correct.
18RP 58.

Q: .. .your job, as you described it more fully, is only to
see what the child said happened?

A: Here is my child. My job was not to be [a] renegade
child questioner, throwing out, this child is telling the truth,
this one is lying, and formulating opinions that I then
present that might impact filing decisions so forth and so

- on. Itis my job to get a better sense of what, if anything,
happened per the child’s report in response to appropriate
and well researched questioning. . .It is incumbent upon me
to set up a context in which the child has demonstrated a
knowledge of the difference between telling the truth and
fabricating, and to get an agreement from the child that
they will in fact tell the truth. That is my connection to the
truthful aspect of what a child is reporting.

18RP 59-60. °
b. The Testimony Of Detective Jennifer Rylands.
Detective Rylands first intervieweci SS on June 11‘th, 2002, in the
counselor’s office at her school. 19RP 102. Detecti{re Rylands testified |
that she told SS that she should tell the truth, and then asked her what the
truth means. SS responded that the truth is “when someone is telling what
really happened and it happened to them.” 19RP 106. Asked to define a

lie, SS responded, “A lie is when it really didn’t happen.” 19RP 106.

® The defendant elicited this last answer. To the extent the defendant claims this
answer constitutes error, his argument must not be considered. The doctrine of
“invited error” prohibits a party from setting up an error at trial and then
complaining of it on appeal. State v. Pam, 101 Wn.2d 507, 511, 680 P.2d 762

(1984).
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‘Asked which was better, SS responded, “[t]he truth is better, even when it
hurts someone.” 19RP 106. SS then promised to tell the truth. 19RP 106.
Detective Rylands did not state whether she bglieved SS actually
~ understood the difference between the truth and a lie or whether she
believed the information SS provided was true. |

- Detective Rylands also testified about an interview that occurred in
the prosecutor’s office on September 5™ 2002. She testified that the
prosecutor asked SS the following question: “‘Do you know the difference
between the truth and a lie, what’s real and "not real?” 19RP 134. SS
responded that “Fairies aren’t really real, unless you are talking about a
game.” 19RP 134. Later the prosecutor told SS that there was one rule
and that was to tell the truth. 19RP 142. Again, Detective Rylands did not
state whether she believed SS understood the difference between the truth
and a lie or whether she Was telling the truth.

c. The Defendant Is Barred From Raising This Issue
For The First Time On Appeal.

The defendént.has failed to preserve this issue for appeal by failing
to object below. State v. Guloy, 104 Wn.2d 412, 421, 705 P.2d 1182
(1985), cert. denied, 475 U.S. 1020 (1986). In an attempt to avoid this

prohibition, the defendant claims this is constitutional issue. It is not.
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As a general rule, an issue may not be raised for the first time on
appeal. RAP 2.5(a); Guloy, at 421. A limited exception exists where the
issue being raised involves a “manifest error affecting a constitutional
- right.” RAP 2.5(a)(3); State v. Lynn, 67 Wn. App. 339, 343, 835 P.2d 251
(1992). This “manifest error” exception “is a narrow one, affording
 review only of certain constitutional questions.” Id. at 343. The test in
determining whether an unobjected to error will be reviewed on appeal is
as follows:

First, the reviewing court must make a cursory

determination as to whether the alleged error in fact

suggests a constitutional issue. Second, the court must

determine whether the alleged error is manifest. Essential

to this determination is a plausible showing by the

defendant that the asserted error had practical and

identifiable consequences in the trial of the case. Third, if

the court finds the alleged error to be manifest, then the

court must address the merits of the constitutional issue.

Finally, if the court determines that an error of

constitutional import was committed, then, and only then,

the court undertakes a harmless error analysis.

Id. at 345. At a minimum, the error must be “unmistakable, evident or
indisputable, as distinct from obscure, hidden or concealed.” Id. at 345.

The defendant cannot meet this burden. First, there is no manifest

error, ho error that is “unmistakable, evident or indisputable.” Even

viewed in the light most favorable to the defendant, it would take a

strained interpretation to hold that Detective Rylands and Nicole Farrell
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‘were expressing their personal opiﬁion ‘;hat SS was telling the truth. They

certainly did not expressly provide such an opinion and merely reiterating

the questions and answers of their interview does not \impliedly suggest

~ they thought SS was telling the truth. In fact, it is difficult to fathom that a
discussion regarding the truth, conducted priof to the interviewee
providing a statement, can suggest that the interviewer has given a
personal opinion that the content of the statement théy have not yet heard,

| is truthful. |

Seconci, the defendant can make no plausible showing that the

asserted error had pracﬁcal and identifiable consequences in the trial of his

case. Where the limitations of testimony are clear to the jury, prejudicial

error is difficult to prove. State v. Halstien, 122 Wn.2d 109, 857 P.2d 270

(1993); State v. Ferguson, 100 Wn.2d 131, 667 P.2d 68 (1983). It was -

made quite clear to the jury that neither Detective Rylands nor Nicole
Farrell had any personﬁl knowledge as to whether SS was telling the truth
or not. With this clear limitation, the defendant cannot show that the
testimony impacted the trial.

d. The Rule Does Not Apply To The Given Testimony
And Neither Witness Rendered An Opinion. '

A trial court has wide discretion in determining the admissibility of

evidénce. State v. Rivers, 129 Wn.2d 697, 709-10, 921 P.2d 495 (1996).
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A trial court’s decision to admit evidence will not be reversed unless the
appellant can establish that the trial court abused its discretion. Id. at 710.
A court abuses its discretion only if no reasonable person would have

adopted the position espoused by the trial court. State v: Demery, 114

Wn.2d 753, 758, 30 P.3d 1278 (2001). Where'reasoilable minds could

take differiﬁg views, the court has not abused its discreﬁon. Id. at 758.
“Testimony in the form of an opinion or inference otherwise

admissible is not objectionable because it embraces an ﬁltima’ge issue to be

decided by the trier of fact.” ER 704; City of Seattle v. Heatley, 70 Wn.

App. 573, 854 P.2d 658 (1993), rev. denied, 123 Wn.2d 1011 (1994).
While a witness may not ‘testify‘ té his opinion as to the guilt of a
defendant, “under modern rules of evidence, an opinion is not improper
merely because it involves ultimate factuallissues.” Q at 578. After all,
“[i]t is the very fact that such opinions irriply that the defendant is guilty,
Which makes the e_vidence relevant and materiai.” Id. at 579. The trial .
court must be accorded broad discretion to determine the admissibility qf
ultimate issue testimony and this court has expréssly déclined to take an
expansive view of claims that testimony constitutes an opinion on guilt.
Id. at 579.

No matter what the parameters of this ruie are, in order to fall

within the purview of the rule, the contested evidence must be “opinion'
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testimony.” Demery, at 760. “Testimony” refers to evidence that is given
at trial while the witness is under oath. Id. at 759, citing, Black’s Law
Dictionary, 1485 (7th Ed. 1999). “Opinion testimony” is- defined as

“It] esftimony based on one’s belief or idea rather than on direct knowledge
of facts at issue.” ﬁ at 760.

Here, the defendant ‘s argument fails. The contested evidence was
not the type of evidence considered testimony and the witnesses did not
render an opinion, either express or implied. All the Witnesses did was
reiterate What was said to SS, the qugstions that were askéd, and her
responses. In this regard, the evidenceA is functionally equivalent to a
taped statement of an interview, a situation our vsuﬁreme court had
concluded does “not fall within the definition of opinion testimony for
purposes of the evidentiary prohibition.” Id. at 760. In other words, had
the interviews with SS been recorded, the tape would have provided the
same evidence as the witnesses’ testimony and would not be subject to this
analysis.

Additionally, neither witness was ever asked, nor did they express,.

_an opinion on the veracity of SS. Whi_le the witnesses asked SS to tell the
truth and obtained her agreement to do so, this does not mean (1) that SS

told the truth or (2) that the witnesses believed SS told the truth. The

agreement to tell the truth is no different than a judge swearing in a
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witness, an act that does not imply that the judge believes the witness is
being truthful.

In support of his ‘argument, the defendant relies upon State v.
Kirkman, 126 Wn. App. 97, 107 P.3d 133 (Div. 2, 2005). To the extent
that-‘Kirkman implies that a Wimgss, by merely reiterating the questions
posed to ;witﬁess about the concept of truthfulness, and reiterating the
witness’s answers, is expressing an improper opinion, the case is wrongly
decided.” In any evént, the faéts of this case are distinguishable ﬁoﬁ the
facts of Kirkman.

| In Kirkman, child hearsay evidence was admitted through the
interviewing detecti\;e. At trial, the.detectAi've testified in detail about a
cbmpetency examination he gave the victim related to her ability.to tell the
mth. Id. at 136. The detective was then specifically asked whether the
victim was able. to distinguish between the truth and a lie and whether the
victim understbbd the importance of tell the truth. 4The detective

responded in the affirmative. Id. at 136. Division II found that the

°A petition for review is pending. In addition, in accepting review absent an
objection and determining whether the error was manifest, the Kirkman court
-mistakenly considered the perceived impact of the evidence, instead of
determining whether the error was “unmistakable, evident or indisputable.”
Kirkman, 107 P.3d at 137. Thus, the court was undertaking a harmless error
analysis instead of the second factor of the manifest error test. See Kirkman,
138-41 (Quinn-Brintnall dissenting, finding no manifest error).
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detecti;ve had “tested” the victim’s competency and truthfulness and “[i]n
essence, he told the jury that A.D. [the victim] told the truth.” Id. at 137_.

|  Here, the detective Was never asked, nor expressed an opinion on,
whether the victim understood the difference between a truth and a lie, or
was speaking the truth in relating the facts of abuse. In addition, even had
this occurred, as the dissent in Kirkman noted, while the detective’s belief
that the victim understood the difference between the truth and a lie may
have been irrelevant, it was not an opinion as to whether the victim was
telling the truth in regards to the facts of the charged crime.’ Id. at 140-
41.

e. .  Any Error Was Harmless.

As this Court stated, “[t]he assertion that a witness’s testimony
‘invades the province of the trier of fact’ is of little assistance in assessing
the effect of an alleged evidentiary error.” Heatley, 70 Wn. App. at 583,
fn. 5. Jurors remain free to draw their own conclusions. Id. at 583, fn. 5.
The effect of erroneously admitted evidence must be judged in the specific

context in which it is offered. Id.

1% |n Kirkman, the court also found improper the testimony of a doctor who was
asked his “general assessment of the case,” and said that the victim displayed
appropriate affect when describing the abuse—sad when one would expect her
to be sad, etc. 1d. at 135-36. Whatever the propriety of this testimony is, there is
no comparable testimony in the case at bar. Witnesses here described the
victim’s demeanor but did not draw conclusions for it. State v. Carlson, 80 Wn.
App. 116, 130 n. 44, 906 P.2d 999 (1995).
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If this Court were to even consider this issue on appeal absent an
objection, it necessa_rily follows that the court has found the error was a
manifest error affécting a constitutional right under RAP 2.5(a)(3). Thus,

. a constitutional harmless error standard would apply. A constitutional
error is harmless if the appellate court is convinced beyond a reasonable
doubt that any reasonable jury would have reached the same result in the
absence of the error. Guloy, at 425. To determine the probable outcome,
the reviewing court must focus on the evidence that remains after

excluding the tainted evidence. State v. Thamert, 45 Wn. App. 143, 151,

723 P.2d 1204; rev. denied, 107 Wn.2d 1014 (1986).

It was quite clear that Detective Rylands and Nicole Farrell had no
personal knowledge of any facts about the case, the "defendant, the victim
or any other evidence when they interviewed SS. As such, the defendant
cannot as;.cribe any undue prejudice to their testimony. The substance of
the SS’s disclosures remains unchanged. The physical evidence ;emains
the same. The examination finding of a genital variant “concerning for
| pr§bable sexual abuse” remains the same. 19RP 50. Under tﬁese facts,

there can be little debate but that any error did not affect the verdict. _
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2. THE DEFENDANT HAS FAILED TO PROVE THAT
THE PROSECUTOR’S ONE COMMENT DURING
CLOSING ARGUMENT WAS SUCH FLAGRANT
MISCONDUCT THAT HIS CONVICTION SHOULD
BE REVERSED. ‘

The defendant contends that one comment by the prosecutor in:
closing argument, corrected by the trial court, was so flagrant and
prejudicial that it tainted the entire trial to such a degree that his
conviction should be reversed. This claim has no merit. The comment,
while inappropriate, was not S0 prejudicial (and certainly the defendant’s
trial counsel did not feel it was), that his conviction should be reversed.

In an attempted play on Wofds, the prosecutor twice tried to
characterize the reasonable doubt instruction in a persuasive manner. In
the first instance, the prosecutor stated, “I}easonable doubt does not mean
give the defendant the benefit of the doubt.” 23RP 42. No objection
followed. In the second instance, the pro_secutor stated:

I talked to you about the fact that you must find the

defendant guilty beyond a reasonable doubt. That is the

standard to be applied in the defendant’s case, the same as

any other case. But reasonable doubt does not mean

beyond all doubt. It doesn’t mean, as the defense wants

you to believe, that you give the defendant the benefit of

the doubt.
23RP 46-47.

The defendant obj ected; but did not seek a mistrial. 23RP 47.

The trial court then gave a lengthy cautionary instruction:
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There has been an objection to the statements made by the
State as to the definition of reasonable doubt. The
definition of reasonable doubt is provided in your jury
instructions......I want you to read that instruction very
carefully, particularly the last paragraph of the instruction.
And the second sentence of that reads, “It is such a doubt as
would exist in the mind of a reasonable person after fully,
fairly and carefully considering all the evidence or lack of
evidence.”

Now, my statement on that is, after you have done that,
after you have reviewed all of the evidence or lack of
evidence, and you continue to have a reasonable doubt then
you must find the defendant not guilty. And if in still

" having a reasonable doubt that is a benefit to the defendant
then in a sense you are giving the benefit of the doubt to the
defendant so I don’t want you to misconstrue the language
that somehow there is no benefit here. Indeed there is,
because the benefit of the doubt is if you still have a doubt
after having heard all of the evidence and lack of evidence,
if you still have a doubt, then the benefit of that doubt goes
to the defendant, and the defendant is not guilty.

So we are playing with words here in a sense. The
instruction is here in the package. I commend it to you for
your reading. Ultimately you will determine whether at the
conclusion of your deliberations you have a reasonable
doubt or not. :

23RP 47-48.

The State concedes that the prosecutor’s remarks here were

misconduct.!!

" In an unpublished opinion, this Court previously ruled that this argument by the
same prosecutor was improper. The State will not argue otherwise. Please note
that the prosecutor has been informed that this argument should not be made
again. THhis Court’s decision occurred after the trials in this case.
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Once improper argument is found, the defendant bears the heavy

burden of proving prejudice, prejudice that is so enduring that it could not

have been neutralized by an admonition to the jury. State v. Russell, 125
Wn.2d 24, 86, 882 P.2d 24 (1994). A conviction will be reversed only

where the defendant can prove that there is a substantial likelihood that the

misconduct affected the verdict. Id. at 86. Even when indirectly touching
" upon a constitutional right, prejudice is tested by whether the argument
was so flagrant and ill-intentioned as to create incurable prejudice. State
v. French, 101 Wn. App. 380, 385, 4 P.3d 857 (2000), rev. denied, 142
| Wn.2d 1022 (2001). It is only when the alleged mis_cbnduct is found to
directly violate a constitutional right that it is subject to fhe strict_er
constitutional harmless error standard. Id. at 386. That is not the case
here.'?

In determining the likelihood that. an improper comment affected
the verdict, a reviewing court will consider whether a limiting instruction

or mistrial was requested, the effect of the instructions given, the overall

strength of the prosecutor’s case, the nature of the improper comment, and

'2|n French, the prosecutor’s comment that “the defense has given you
-absolutely no reason to conclude the defendant didn’t do this,” found to only
touch upon the right to remain silent and thus non-constitutional harmless error
standard applied. French, at 386, also State v. Klok, 99 Wn. App. 81, 992 P.2d
1039, rev. denied, 141 Wn.2d 1005 (2000) (reference to defendant laughing
during trial touch on constitutional right to be present but non-constitutional
harmless error standard applied).
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whether the remark was of an isolated nature. State v: Negrete, 72 Wn. |

App. 62, 67, 863 P.2d 137 (1993).

Under either standard, the defendant’s conviction must stand.
Immediately after the prosecutor’s comment, the court gave a lengthy,
detailed and accurate accounting of the burden of proof. The court also
directed the jurors to read the instruction that was provided to them. Thus,
the jurors had the reasonable doubt instruction read to them, they had the
court explairll. the instruction, they were given a copy of the instruction,
apd they were directed to read the instrﬁction again. Reviewing courts

will presume that juries follow the court’s instructions. State v. Lough,

125 Wn.2d 847, 864, 889 P.2d 487 (1995). Apparéntly, even trial counsel
felt this was sufficient. State v. Swan, 114 Wn.2d 613; 661, 796 P.2d 610
- (1990), ce_rt.@enﬂi, 513 U.S. 985 (1994) (failure to request a mistrial or

| further instmction strongly suggests trial counsel felt the remedy was
sufficient); French, 101 Wn. App. at 387. There is simply ﬁothing SO
prejudicial about the prosecutor’s comments, nor so deficient about the
court’s curative instrucﬁon, that reversai of the conviction ié required.

3. THE DEFENDANT SHOWING S.S. HIS PENIS
PUMP WAS RELEVANT.

The defendant contends that the admission of evidence that he

possessed a penis pump was irrelevant and prejudicial. This claim is

0507-010 Warren COA : o -33-



without merit. The defendant’s argument is based upon citation to the
record wherein SS responded to leading questions that he did not show her
his penis pump. However, in making this argument, the defendant ignores
other evidence indicating he did just that.

Prior to trial the defendant sought to suppresé pornographic movies
and'a penis pump that were turned over to the police by his wife shortly
after his arrest. He also sought to suppress any mention of the items,
 including the references SS had previously made about these items. 11RP
69-70.

The court agreed to suppress the actual items.”> 2RP 67. The
* court, however, denied the defendant’s relevance/preju(iice obj ectjon to
the admission of testimony that the defendant had possessed and shown
the items to SS. 11RP 75. While referencing the defendant’s grooming
behavior of his stepdaughters (11RP 69), the deciding factor for the court
' was the defendant’s clairh ‘that his contact with SS” s genital region was
benign contact for parental/medical reasons. 11RP 75-77. The court held
fhat “clearly his conduct of a sexual nature toward an eight year old before
is highly relevant,” when the defendant now claims that his touching was

not of a sexual nature. 11RP 75.

1

'3 The court believed detectives were required to obtain the defendant’s consent
despite the fact that he had been removed from the scene and his wife voluntarily
turned over the items. 2RP 67.
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At trial, the defendant was able to get SS to respond affirmatively
to a leading question that he had not shown her his penis pﬁmp. 22RP 21.
It is this testimony that the defendant’s argument is premised.

However, Detective Rylands had already testified that during her
interview of SS, she disclosed that “[h]e showed me a penis pump. Iknow
how it works. He did not show mevhow it works.” 19RP 140. Despite
effoﬁs by the defendant to get thé detective to testify that SS had not said
that the defendant showed her his penis pump, Detective Rylands would
hot agree. The _detective would only agree that SS said the defendant did
not show her how it worked. 20RP 17.

The admission of evidence lies Withn the sound discretion of the

trial court. Rivers, 129 Wn.2d at 709. A decision to allow certain

evidence will not be reversed absent a showing of abuse of discretion, a
standard met only when this court concludes that no reaéonable pefson
would have taken the position adopted by the tﬁal court. Demery, 114
Wn.2d at 758. Where reésonable persons could take differing views
regarding the propriety of the trial court’s actions, the trial court has not
ébﬁsed its discretion. Id. at 758. The admission of evidence vﬁll be

upheld if it is admissible for any proper purpose. State v. Mutchler, 53

| Wn. App. 898, 901, 771 P.2d 1168, rev. denied, 113 Wn.2d 1002 (1989).
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Evidence is relevant if it has any tendency to make the existence of
any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence. ER 401.

Minimal logical relevance is all that is required. State v. Luvene, 127

Wn.2d 690, 903 P.2d 960 (1995).

Relevant evidence will be excluded only if the probative value is

- substantially outweighed by the danger of unfair prejudice. ER 403. The

burden is on the defendant to prove the-evidence should have been

excluded as there is a presumption of admissibility under Rule 403.

- Carson v. Fine, 123 Wn.2d 206, 867 P.2d 610 (1994). By necessity, the

trial court’s ruling must be based in part upon the judge’s own subjective
assessment of the evidence. 5B Karl B. Tegland Washington Practice:

Evidence Section 183.18 p. 68 (4™ ed. 1999).

The defendant’s argument here is not well taken. He ignores the

evidence indicating he showed SS his penis pump. In fact, he conceded as

- much at trial. At one point, the defendant told the court that in her

disclosure, SS indicated “the times when she says Richard showed her
these thiﬁgs, the penis pump and the videos.” 11RP 71.
While the defendant was free fo argue at trial that other evidence

supported a different conclusion, this argument goes to the weight of the
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evidence, not its admissibility. State v. Vaughn, 101 Wash.2d 604, 610,

682 P.2d 878 (1984). The evidence that the defendant showed SS his
penis pump was relevant and admissible to show he was grooming her,
consistent with showing her a pornographic video cover and exposing
himself fo her. The evidence was also admissible to rebut the defense that
the defendant’s touching of SS was fér medical purposes.

In ény event, any error was harmless. Even if error is found,
reversal is not required if tﬁe_: error is harmless. State v. Smith, 106 Wn.2d
772,780, 725 P.2d 951 (1986). The defendant must show that “within
‘reasonable probabilities,” but for the error, the outcome of the trial would
have been diffefent. Id. at 780. To determine the probable outcome, the
: regfiewing court must focus on the evidénce that remains after excluding
the tainted evidence. Thamert, at 151. |

SS made an absolutely spontaneous disclosure to being sexually
abused. Her future disclosures and testimony were consistent. She
showed knowledge of sexual practices not consistent with her age and
~experience and her claim that the defendant showed her a penis pump and
pornographic video case were supported by evidence showing the
defendant possessed these items. The defendant cannot show that there is
a reasonable probability fhe outcome of trial would ha\}e been different but

for the claimed errors.
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4. DETECTIVE RYLANDS PROPERLY TESTIFIED
THAT LISA WARREN WAS PROTECTIVE OF THE
DEFENDANT AND SEEMED LESS CONCERNED
ABOUT HER CHILDREN.

The defendant contends that when Detective Rylands testified that
Lisa Warren was more protective of the defendant than her children, this
was improf)er opinion testimony. This claim must be rejected. First, the
defendant failed to preserve the issue on appeal as his objection was
_limited to “speculation” and “baéec_l oﬂ hearsay.” | Sevcond, the testimony
~ 'was a proper ‘lay opinion based upon the detective’s observations of Lisa
Warren’s demeanor and actions. Third, any error was harmless because
Lisa Warren testified to the very things that were expressed by the
detective.

Duﬁng the examination of Detective Rylaﬁds, the‘ following
questioﬁing occurred regardirig Liéa Warren’s initial cooperation, or lack
thgreof, with the investigation into the sexual abuse allegations made by
SS.

Q: Whey youvmet with Lisa Warren on June 12%, and had

the chance to apprise her of the allegations and the

statements that her daughter, SS, made, how would you

describe her mood or demeanor towards you, or in general?

A: She seemed very protective of her husband —

Mr. Hamaji: Your Honor, I'm gbing to object. This calls for
speculation. I think it is based on hearsay.
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The Court: Overruled.

The Witness: She also seemed to be not so concerned about her
daughters, more protective — she was more protective over her
husband and not concerned about what the accusations were.
Mr. Hamaji: I would like to have a continuing objection.

The Court: You may. The basis of the ruling is ER 701. This
witness is expressing opinions, but she is expressing opinions

about demeanor and mood of a person with which she had direct
contact. It is therefore a lay opinion under 701, and permitted.

19RP 121-22.

a. The Defendant Is Barred From Raising This Issue For
The First Time On Appeal.

A’defendant may not raise a claim of error on appeal without first

having raised an objection at trial. RAP 2.5(a); Guloy, 104 Wn.2d at 421.

Objections below must be both timely and specific. State v. Loehner, 42
Wn. App. 408, 410, 711 P.2d 377 (1985), rev. denied, 105 Wn.2d 1011
* (1986). An objection must be sufficiently specific to inform the trial court

and opposing counsel of the basié for the objection in order to give them

an opportunity to correct the alleged error. State v. Padilla, 69 Wn. App.

295, 300, 846 P.2d 564 (1993). | -
Here, the objection consisted of “speculation’f and “based on

hearsay.” The defendant never mentioned ER 701 or made a claim that

the testimony constituted impermissible opinion evidence. While the
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court ruled the testimony was admissible under ER 701, that was not the
basis for the defendant’s objection and the issue has not been preserved.
b. Permissible Lay Opinion. '

A lay witness is allowed to render an opinion when fhe opinion is
“rationally based on the perception of the witness” and “helpful to a clear
understanding of the witness’ testimony or a determination of a fact in
issue.” ER 701; Halstien, 122 Wn.2d 109; Ferguson, 100 Wn.2d 131. In

Ferguson and Halstien, the supreme court stated that lay opinion testimony

is admissible, especially when the opinion is expressed in terms that make
it clear that the testiinony is a lay opinion based upon perceptions—such
as was done in the case at bar.

" In Ferguson, a prosecution for indecent liberties against his
daughter, Ferguson’s wifé was properly allowed to testify that she
“noticed something. . .that looked like semen” on a towel. The court
upheld the admission of the testimony, stating:

[The wife] did not testify that the stains were in fact semen
stains. She testified that they appeared to be semen stains
based upon her prior experience. This testimony is clearly
within the scope of ER 701, which allows opinion evidence

by a lay witness.

Ferguson, 100 Wn.2d at 141.
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Likewiée, in Halstien, a prosecution for burglary with sexual
motivations, the court held proper a police officer’s testimony that a
substance on a picture frame “might have been” semen.

The trial court has wide latitude about admitting such evidence.

As noted by the trial court, the issue is not one of admissibility, but -

goes to the weight given the evidence.
Halstien, 112 Wn.2d at 128.

Here, not only was the question clearly intended to elicit an
opinion based upon the detective’s observations and the actions of Lisa |
Warren, but the judge specifically told the jury the testimony was such an
opinion. Further, Lisa Warren’s loyalties and derﬁeanor were relevant for
several reasons. First, the timing and circumstances of SS’s disclosure
and the fact she did not initially disclose the abqse fo her mother wer'e
important issues at trial. Second, Lisa’s lack of cooperation‘ was at least in
part at the urging, if not the instruction, of the defendant. Just as an
attempt to flee demonstrates guilty knowledge, so would an attempt to get
a state’s witness not to cooperate. Under these facts, the defendant cannot
show that no reasonable person would have admitted the évidence.

c. Any Error Was Harmless.
Even if error is found in the admission of the evidence, reversal is

not required if the error is harmless. Smith, 106 Wn.2d at 780. The

defendant must show that within reasonable probabilities, but for the efror,
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the outcomé of the trial would have been different. Smith, at 780;
Thamert, 45 Wn. App. at 151. To determine the probable outcome, the
reviewing court must focus on the evidence that remains after excluding
the tainted evidence. Id. at 151.

This last point is an important point in analyzing any error here.
Lisa Warren testified and validated the detective’s opinion. She adrﬁiﬁed
to not cooperating with fhe detectives, that she was standing by the
defendant, and that the defendant instructed her to take the.kids out of
state until the trial was over. In short, the jury heard all the evidence
‘supporting the detective’s opinion and that the opinion ﬁ\}as correct.

5. | THE DEFENDANT IS UNABLE TO SUSTAIN HIS

BURDEN IN SEEKING REVERSAL PURSUANT TO
THE “CUMULATIVE ERROR” DOCTRINE.

The'defendant alleges that the cumulative effect of numerous trial
errors deprived him of his right to a fair trial. An accumulatibn of non-
reversible errors may deny a defendant a fair trial. State v. Coe, 101
Wn.2d 772, 789, 684 P.2d 668 (1984). It is axiomatic, however, that to
seek reversal pursuant to the “accumulated error” doctrine; the dgfendant
must establish the presence of multiple trial errors and that the
accumulated prejudice affected the verdict. Here, as explained above, tﬁe

defendant has failed to satisfy this burden.
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G. ARGUMENT PERTAINING TO THE DEFENDANT’S
CONVICTIONS FOR RAPING 12-YEAR-OLD N.S.

1. THE TRIAL COURT PROPERLY ADMITTED
TESTIMONY THAT S.S. HAD ACCUSED THE
DEFENDANT OF SEXUAL ASSAULT AND THAT
CHARGES HAD BEEN FILED.

The defendant contends that the trial court erred in ad;rﬁitting
evidence that prior to Nst disclosure that she had been sexually assaulted
by the defendant, SS had made an allegation of sexual abuse, that the
defendant had been “prosecuted,” and that le made her disclosure in the
éontefd: of preparing for the defendant’s “trial.” This claim is without
merit. First, the factual premise is inaccurate. The jﬁry never heard that
the defendant was prosecuted, went to trial, or even that the case was set to
go to trial. Rather, the jury only heard that charges had been filed and NS
made hér disélosure while discussing a pending hearing. Second, as the
trial court noted, there was no way in which to try the case involving NS

| without putting her disclosure in cohtext, the reasons she was first
contacted, her initial denial of abuse, and her subsequént disclosure.
Whether the evidence is termed res gestae‘or simply evidence putting the

case in context, the trial court’s decision was correct. Additionally, but for

the trial court’s misapplication of State v. DeVincentis, 150 Wn.2d 11 (see
cross-assignment of error), even more evidence regarding the defendant’s

molestation of SS would have been admissible.
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a. Prior Bad Act Evidence.

Prior to the trial involving NS, the State sought pérrrﬁssion to .
admit the facts of the defendant’s ﬁolestation of SS as a common scheme
or plan under ER 404(b). 29RP 18-60. The trial court rejected the State’s
motion. 29RP 60. At the same> time, the court agreed that thé
circumstances in which SS made her allegation, the continuing
investigation, the ﬁ_ling of charges, and the preparation of the hearing at
which NS made her disclosure, were all facts necessary to show the jury
the contextlin which NS made her disclosure.'* 29RP 60.

In sunﬁnary, the facts were that SS made a disclosure that the
defendant had sexually abused her. After talking with SS, detectives
contacted NS and asked if she had been abused.,. She denied that she had. .
Charges were filed against the defendant for acts alleged to have been
committed against SS. Lisa Warren then secreted the two girls away, at
the defendant’s request, until she was apprehended on a material witness

warrant.

" The defendant claims the jury heard that he was “prosecuted” for sexually
abusing SS and that the disclosure by NS was made while preparing “for trial.”
Def. br. At 25-26. The jury never heard anything about the defendant’s trial or
that he was facing trial. In fact, this was the basis for an earlier mistrial when the
prosecutor used the term “trial,” instead of “hearing” as ordered by the court.
29RP 56-58 (court ruling), 31RP 6-11, 19 (referring to trial), 34RP 6-10 (referring
to hearing). Further, a prosecution refers to a case proceeding through its final
determination. Blacks Law Dictionary, 1221 (6™ Ed. 1991). The jury here was
never informed what happened to the prior case after charges were filed.
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Both NS and SS were then brought to the prosecutor’s office to
- discuss an upcoming heaﬁng on the allegations made by SS. At that time,
afraid that she was going to have to put her hand on a Bible and swear to
tell the truth, NS disclosed that the defendant had also sexually abused her.
One of the defense theoﬁes_ at trial was that NS was making the
allegétions up because she thought SS wasn’t going to cooperate with the .
prosecution and she wanted the defendant convicted to get him out of the

house.

b. The Trial Court Did Not Abuse Its Discretion In
Admitting The Inseparably Intertwined
Circumstances Surrounding The Disclosures Of
N.S. And S.S. ’ "

ER 404(b) provides that,

Evidence of other crimes, wrongs, or acts is not admissible to

prove the character of a person in order to show that he acted

in conformity therewith. It may, however, be admissible for

other purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake.

The list of purposes for admissibility under ER 404(b) is non-
exhaustive. State v. Lane, 125 Wn.2d 825, 831, 889 P.2d 929 (1995). The
rule contemplates that evidence of other misconduct will be admitted if (1)

the evidence sought to be admitted is relevant and necessary to a material

issue and (2) the probative value of the evidence outweighs its potential for

prejudice. State v. Powell, 126 Wn.2d 244,258,893 P.2d 615 '(1995).
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Evidence is relevant and necessary if the purpose of admitting the evidence
is of consequence to the action and makes the existence of the identified fact
more probable. Id. at 259. An admission of evidence will be upheld on
appeal if it’s admissible for any proper purpose, even if the basis relied upon
by the trial court was improper. Mutchler, 53 Wn. App. at 901.

The decision to admit prior béd act evidence lies within the sound
discfetion of the trial court and will not be disturbed absent an abuse of
discretion. State v. Brown, 132 Wn.2d 529, 940 P.2d 546 (1997). An abuse
of discretion exists only when the 'reviewing court concludes that no
reasonable person would take the position adoptgeci by the trial court. Powell,
at 258. Where reasonable persons could take differing Views regarding the
propriety of the trial court's actions, the trial court has not abused its
discretion. Demery, 144 Wn.2d at 758. The Sﬁpreme Court has defined “res
gestae" as the admission of acts necessary to complete the picture of the
event. Powell, at 259-63. |

Here, the fact that SS made a prior disclosure, that the defendant was
charged based upon this discloéure, that NS was contacted and denied any
abuse occurred, and that NS made her disclosure while discussing a hearing,
were important facts for the jury to weigh in determining NS’s credibility.
The evidence showed why NS was contacted at school by sexual assault unit

detectives, why she was asked about possibly being sexually abused by the
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defendant, why she was initially taken into protective cus’iody, why she was

~ later taken into protective custody and brought to the prosecutor’s office, and
why she would have been éﬁaid of being asked at a hearing whether she had
been sexually abused like SS. Additionally, the context of the disclosures
was necessary to show that NS initially denied being abused, that shé
changed her story, and why. The facts are also relevant to show that Lisa
Waﬁen sought to keep the girls away from the police and that the defendant
éncouraged, if not orchestrated, Lisa’s secreting the girls away.

The allegations by SS set in motion, and directly resulted in, the
disclosuresvbvy NS and Weré a part of the evidence for the jury to consider
in answering the question of the validity of the allegations. The defendant
simply cannot show that no reasonable judge would have ruled as the trial
court.

| c. Any Error Was Hmless.

Even if error is found in the admission of the evidence, reversal is

not required if the error is harmless. Smith, 106 Wn.2d at 780. The

defendant must show that “within reasonable probabilities,” but for the
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error, the outcome of the trial would have been different.'” Id. at 780. To
determine the probable outcome, the reviewing court must focus on the
evidence tﬁat remains after eﬁcluding the tainted evidence. Thamert, at
151.

NS disclosed sexual abuse by defendant what w.as supported by
other evidenée. NS said that the defendant used a sexual devise with a
pink ball and string attached—the defendant possessed one. NS said the
defendaﬁt used lubﬂcanté—"the defendant possessed some. NS said the
defendant showed her pornographic 'movies——the defendant possess‘ed
some that even his wife did not initially know about. And NS had hymen

notches possibly the result of penetra’cion.16

15 The defendant cites Sims v. Stinson, 101 F.Supp.2d 187 (S.D.N.Y. 2000), and
argues this pure evidentiary issue is one of constitutional magnitude. Itis not. In
Stinton, by way of a habeas petition, the defendant made a failed attempt to get
his state law evidentiary issue before a federal court by claiming his right to a fair
trial was violated. Errors of state law are not subject to federal review. Morales
v. Goord, 2005 WL 1383166 (S.D.N.Y. 2005). In order to demonstrate that a
state ruling had violated federal law, a defendant has the “heavy burden” of
showing that the alleged error was “so extremely unfair that its admission [of
evidence] violates fundamental conceptions of justice,” and the evidence “must
have been sufficiently material to provide a basis for conviction.” Id. The
defendant does not even attempt to argue this standard and this Court should not
consider the allegation. |n re Rosier, 105 Wn.2d 606, 616, 717 P.2d 1353 (1986)
(naked castings into the constitutional sea are not sufficient to command judicial
consideration and discussion); State v. Dennison, 115 Wn.2d 609, 629, 801 P.2d
193 (1990) (This Court need not consider arguments that are not developed in
the briefs). '

*® The defendant’s claim that there was no physical evidence is incorrect.
Joanne Mettler testified that the notches to NS’s hymen were possibly the result
of penetration. 35RP 34. While Doctor Sugar could not confirm this result, this
was because she observed only the photographs and thus could not be sure at
what position the notches actually were. 35RP 83, 88, 103-05.
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The defendant also hurt himself by ;:laiming that his young

. stepdaughter flirted with him, wanted to “get laid,” and wanted to be
naked in the shower with him. He also hurt himself with the disclosures
by his wife that he was behind her secreting the girls out of the area so he
could not be prosecuted. With these facts, the defendant cannot show that
there is aAreasonable probability the verdict would have been different

absent the afleged eITor.

d. The Defendant’s Molestation Of S.S. Was
Admissible As A Common Scheme Or Plan.

The existence of a similar scheme or plan by a defendant as to a
prior similar act may be a&missible under ER 404(b) as probative of
whether the current crime occurred. DeVincentis, 150 Wn.2d at 17. To
admit common scheme or plan evidenc.é, the prior acts must be “(1)
proved by a preponderance of the evidence, (2) admitted for the purpose
of proving a common plan or scheme, (3) relevant to prove an element of
the crime charged or to rebut a defense, and (4) more probative than
prejudicial.” Lough, 125 Wn.2d 847.

/ In régards to step number three, where the trial court erred here,
our supreme court has held that, “the trial court need only ﬁﬁd that the
prior bad acts show a pattern or plan with marke_ci similarities to the facts

in the case before it.” DeVincentis, at 13. If, the court said, the trial court
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finds the existence of a prior similar plan, this past behaviér is probative as
to the issue of whether the crime occurred. Id. at 17-18.

In confirming that there need only be marked similarities between
the prior acts and current crime sufficient to demonstrate a common
scheme or plan, the court rejected the argument that the similarities
between the prior acts and the current acts must be umqué Or UNcommon.
Id. at 13. Asthe céurt has stated, while the purpose of ER 404(b) is to
prohibit admission of evidence designed to proﬁze bad character, “it is not
intended to deprive the State of relevant evidence necessary to establish an
essential element of its case.” Lough, at 859. Thﬁs, if the prior bad acts
are similar enough to be naturally explained as individual manifestations
of an identifiable plan, the acts are admissible. DeVincentis, at 18.

The facts of DeVincentis illustrate the similarities the court is -

- looking for to shovs} a common plan, deépite the subsfantial dissimilérities
of that can exist.

In the summer of 1998, DeVincentis offered 12-year-old KS
money to mow his lawn. KS was simply a friend of DeVincéntis’
neighbor’s daughter. In September, DeVincentis asked if KS would also
clean his house.. ‘While KS cleaﬁéd, DeVincentis would walk around in a
g-string or bikirﬁ underwear. In O.ctOber,‘DeVincentis asked KS to give

him a massage, but warned her not to tell anyone. Two weeks later,
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DeVincentis again asked for a massage and this time had KS massage his
penis, after which, he massaged her breast and touched inside her vagina.
KS then disclosed the abuse to her mbther. |

To help prove that the abuse of KS occurred, the State sought to
admit DéVincentis’ prior moléstation of 10-year-old VC; abuse that
occurred 15 years prior to the acts committed against KS. DeVincentis
 met VC through his daughter, as the two were best friends. ”VC Would
spend three or four evenings a week at DeVihcentis’ residence, many
times with DeVincentis present wearing only a g-string or bikini
underwear. The sight of DeVincentis in underwear became normal for
VC.

One time, after his daughter’s birthday party, DeVincentis showed
VC photos of naked people and asked if she had ever seen a penis before.
On another occasion, he had VC sit on a rowing machine with him. VC
could feél DeVincentis’ erect penis on her back and he touched her private
areas. On othér occasions, DeVincentis demanded that VC try on
transparent mesh-like clothing, he offered her $10 to pose nude, and he
would leave magazines with pictures of nude people throughout the house

where VC could find them. VC also recalled DeVincentis asking for a

back massage and having VC put his penis in her mouth.
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Without quesﬁon, there were substantial .differences between the
meeting, grooming and sexual assault perpetrated upon VC and the
meeting, grooming, .and sexual assault perpetrated upon KS. The way
DeVincentis met and got the victims into his home was substantially
different, one was paid to clean his house, the ofher was best friends with
his daughter. DeVincentis showed VC photos of naked people and left
porhographjc magazines out for VC to find, neither of which occurred
with KS. VC was asked to pose nude and ordered to wear sexual
provocative clothing, neither of which occurred With KS. The sexual acts
themseh}es Weré profoundly different with VC having to perform oral sex
upon DeVincentis, while KS was asked to manually masturbate
DeVincentis.

Despite these 'dissimilariti.es, the supreme court upheld the trial
court’s determination that the prior acts committed against VC
| demonstrated a plan to get to know young people through a safe channel,
create a familiarity in his own home, bring the children into “an apparently
safe but actually unsafe and isolated en{/ironment,” so that he could pursue
his compulsion to have sexual contact with pubescent girls. DeVincentis,
at 22. In short, despite the many factual differences, there were enough
similaritiés to demonstrate DeVincentis had an overarching plan to gain

access to and molest young girls. This is exactly the type of situation that
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exists here, but the case at bar hés far more 'simiiarities and less
dissimilarities than exists in DeVincentis.

In the case at bar, there are a number of simil_arities wherein é
reasonable person could find that the defendant used a common plaﬁ to
_sexually abuse the two sisters. Obviousiy, with the two victims being
sisters living in the same house, everything about how the dcfeqdant- met
the victims and became an intricate part of their lives is identical. The
defendant also started slowly with each victim, having NS look at herself
in the mirror and walking around With no underwear on so SS could see

“him. Of parﬁicular note, with both girls, the defendant commentéd on, and
started his abuse, aé they showed signs of development. With SS, it was
her growing pubic hair, him checking her and commenting on her
development. With NS, it was the defendant‘having NS pull up her shirt
in front of a mirror and telling her how beaﬁtiﬁll she was.

The defendant also used pornography with bo'th girls and professed
to be teaching ‘them._ He told both girls about different ways to have sex.
He also wamed both girls not to tell anyone.

The error here was not because the court did not.ﬁnd similarities.
To the contrary, the court noted the substantial similarities. 29RP 33-34,
46-47, 60. The error occurred because the court misapplied DeVincentis.

The court was looking for similar but unique aspects of each crime—facts
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that separafed it from other similar crimes. But thi; 1s the very thing'
DeVincentis tells us is not the test for finding a common scheme or plan.
It is the evidencé of a plan, not whether other criminals corhmitting the
same crime also use the same type of plan. Under the facts here, with two
sisters living in the same home, being groomed in a similar manner, énd
being molested by the same person during the same time period, there can
be no question but that had the ER 404(b) test been properly applied, the
*_evidence of the molestation of SS would have been admissible in the trial
of NS.

2. THE TRIAL COURT PROPERLY RULED THE

DEFENDANT OPENED THE DOOR TO THE

ADMISSION OF HIS PRIOR CHILD
MOLESTATION CONVICTION.

The defendant contends that the trial court erred in ruling that he
opened the doo; to the admission of his prior conviction for child ‘
molestation. This claim has no merit. The defeﬁdant testified that he would
not touch NS in certain areas of her body because she was a girl. As Judge

‘Hayden put it, there was 'only one way to interpret the defendant’s statement,
~ he is not the type of person who would touch a girl in an inappropriate
manner. 37RP 116. This, the court properly ruled, opened the door to the

fact that the defendant’s statement was not true, that he had been convicted

of child molestation in the past.
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Prior to trial the court ruled that the defendant’s prior child
mblestation conviction was not admissible; 29RP 58. During trial, the
~ defendant portrayed hjmself as a good caretaker of his stel;daughters. 37RP
77-83. He testiﬁed that he would help NS with applying medications.
Specifically, the defendant said that NS developed a skin disease, that he
helped her rub médicine on her body, but that “there is areas I wouldn’t do
because of, you know, being like she is a girl.” 37RP 82.

Based upon this testimony, the court ruled that the defendant had
opened the door to admission of his prior child molestation conviction.'’

| 37RP 112-125. The couﬁ found that.there was only one way to

intérpret the defendant’s statement, he is not the type of person who would
touch a girl in an inappropriate manner. 37RP 116. Because the fact ofhis
prior conviction demonstrated that the defendant’s statement was uﬁtrue, the
court ruled the defendant had opened the door to the admission of his prior
child molestation conviction. 37RP 116.

‘The long-standing rule 1n this state is that a criminal defendant who
places his character in issue by testifying as to his own past good behavior

may be cross-examined as to specific acts of misconduct unrelated to the

"7 While the prior conviction was for the defendant’s molestation of SS, the court
did not allow admission of who the victim was or when the conviction occurred.
37RP 125.
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crime charged. State v. Brush, 32 Wn. App. 445, 448, 648 P.2d 897 (1982),

Iev. denied, 98 Wn.2d 1017 (1983); State v. Renneberg, 83 Wn.2d 735, 738,

522 P.2d 835 (1974). The rationale behind this policy was set forth over a

half century ago.

The price a defendant must pay for attempting to prove his
good name is to throw open the entire subject which the law
has kept closed for his benefit and to make himself
vulnerable where the law otherwise shields him.

Michelson v. United S‘;ates, 335 U.S. 469, 69 S. Ct. 213, 93 L.'Ed. 168
(1948).

This long-standing rule is still the law today. B_rush, at 450. The law
is quite clear that if the defendant opens the door, the prosecutor was free to
drive through it. The threshold question is simply whethef Judge Haydeﬁ
abused his discretion in finding that the door had been opened. State v.
Norlin, 134 Wn.2d 570, 576, 951 P.2d 1131 (1998). In other words, thev
defendant can only prevail if this Court determines that no reasonable person
would have taken the position adbpted by the trial court. Demery, at 758.

If the defendant had limited his testimony to a mere denial that he
had touched NS inappropriately, the door to his prior conviction would not
have been opened. But the defendant did not do this. Instead, the defendant
denied that he touched NS inappropriately ahd gave his reason for it, the fact

that NS was a gitl. There-can be only one interpretation of this statement;
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the defendant would not touch any young girl in an inappropriate manner.
This statement was untrue, as evidenced by his prior conviction, and the
defendant cannot show that no reasonable person would have so ruled.

In any event, the défendant cannot show that but for this alleged
error, there is a.reésonable likelihood the verdict would have been different.
See (1)(c).

3. THE DEFENDANT WAS NOT PREVENTED FROM
PUTTING ON A DEFENSE. "

- The defeﬁdant contends that he was denied his right to puton a

. defense by thé court’s exclusion of evidence (1) he had a heart attack and (2)
that SS said she should not have ;aid anything about the abuse. This claim is
without merit. First, the court did not exclude this evidence. Second, had
the court done so, it would merely have been a proper exercise of judicial
discretion. |

‘In opening, the defendant said that in October 6f 2001, he suffered a

heart aﬁack,‘spent time convalescing, and that this éaused maﬁtal problems.
33RP 17. Outside the presence of the jury; the State argued that the
defendant was either attempting to garner sympathy or suggesting he was
physically incapable of committing the offense. 34RP 20. While the court
interpreted the comments as an improper att'empt to garner sympathy, the

court cautioned defense counsel that if he was suggesting that somehow his
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client was unable to have committed the alleged acts due to his medical
condition, acts that occurred during the same ﬁme period that he was
convicted of molesting S8, that this would operi the door to admission of his
conviction for molesting SS. 34RP 21-24. Counsel responded, “I certainly
understand why it would.” - 34RP 22. °

" The defendant also said in opening that as NS and SS were being |
brought to the p_rose_cutor’s office after their mother had been arrested, SS
“said she shouldn’t have ever said anything.” 33RP 20. Outside the
presence of the jury, the court advised counsel that his delving into SS’s
statement was concerning. 34RP 15-16. The _court cautioned counsel that if .
~ he started questioning the veracity of SS and her disclosures, “then likely it
will be my ruling the jury gets to hear that he is already convicted of those."”
34RP 16.

The defendant argued that the evidence was admissiblé unde_:r the
theory that NS made her disclosures because she might have thought SS was
not going to cooperate with the prosecution and she needed to do something
to “save the family.” 34RP 16, 18. The court found that this was only one
interpretation of the évidence, the other being that SS was lying. 34RP 31.
Thus, the court Sé.id, the defendant would be opening the door to his

conviction. 34RP 31. After hearing fu'rthef argument the court stated, “I am

going to stand by my ruling. Comments that [SS] has made about her
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willingness to cooperate will not be allowed into this case unless the whole
picture of [SS] comes in, mclﬁamg the conviction.” 34RP 32.

On appeal, the defendant claims the court excluded evidence he had
a heart attack and that- SS said she should not have said anything about the
abusg. This is incorrect. The defendant was absolutely free to admit the .
evidence. There were ramifications of doing so, opening the door to his
molestation of SS, but he was not prevented from doing so; The deéision
was thus entirely tactical and there is no court decision under RAP2.2 or
RAP 2.3 for the defendant to appeal.

In any event,v had the court actually excluded the evidence, it would

simply have been a proper exercise of judicial discretion. State v. Howard,
___P3d__,2005 WL 1367356 (Wn. App. Div. 1 June 6, 2005). While
the Sixth Amendment ﬁght to compuisory process has been interpreted to
include the right to present a defense, this right is in no way absolute. State

v. Smith, 101 Wn.2d 36, 41, 677 P.2d 100 (1984); State v. Roberts, 80 Wn.

App. 342, 50, 908 P.2d 892 (1996). A right to present a defense consists of

the right to present evidence that is not otherwise inadmissible. State v.

Rehak, 67 Wn. App. 157, 162, 834 P.2d 651 (1992), rev. denied, 120 Wn.2d

1022 (1993). The defendant “bears the burden of establishing the relevance
and admissibility of the proposed testimony.” Roberts, at 351. Even where

Confrontation Clause rights are implicated, a trial judge still retains wide
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latitude and may exclude prejudicial evidence or evidence that may confuse

the issues. Delaware v. Van Arsdall, 475 U.S. 673, 106 S. Ct. 1431, 89 L.

Ed. 2d 674 (1986); Taylor v. Illinois, 484 U.S. 400, 108 S. Ct. 646, 98 L. Ed.

2d 798 (1988) (an accused does not have an unfettered right to offer
testimony that is incompetent, privileged, or otherwise inadmissible under
~ standard rules of evidence—court properly excluded défense witness for a
willful discovery violation).

Here, e;/en had the trial court excluded the evidence, the issue would
simply be one of the proper exercise of the court’s discretion under the rules
of evidence. The record clearly shows that the defendant was not prevented
from presenting a defense. The claim that he cbuld not have had sex with |
NS for a few weeks due to a heart attack, during a charging period of over
two years is marginally relevant at best. Further, the argument that he couid
- have molested SS, as ﬂﬁs took little exertion, but could not have engaged in
sex acts égainst NS because it involved “strenuous sexual activity,” is
incredulous. Def. br. at 34. Certainly, had the courf actually excluded the
evidence, the trialv court’s decision would have been a reasonable exercise of
discretion, a decision that would have avoided opening up the trial to the
collateral issue of the defendant’s health, what sex acts he could or could nét

perform, and the sex acts perpetrated against SS.
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The same is true for the one comment by SS, a comment that the
defendant tried to admit under a theory that was speculative at best and
would have again opened the door to the sexual assault upon SS and
everything NS knew about the allegations and upcoming trial.

IFinally, any error here was harmless. Considering the collateral
~ nature of the evidence, the fact that the defendant was not prevented from
arguing his theory of the case, and the marginal relevance of the evidence, R
the defendant cannot show that but for the evidence not being admitted, there
is a reasonable probability the outcome of trial would have been different.

4. THE TRIAL COURT PROPERLY ADMITTED THE

DEFENDANT’S RAP SONG AND EVIDENCE THAT

THE DETECTIVES WERE SURPRISED AT N.S.’S
DISCLOSURE.

The defendant contends that his own RAP song, chronicling the
events in queétion, should have been excluded because it was too prejudicial.
This claim, paramount to a clairﬁ thata ponfession should not be admitted
because it is prejudicial, is without merit. The defendant also claims that the
detectives’ testimony that they were surprised by NS’s disclosure was too
prejudicial. Considering that a key issue at trial was the manner in which
this disclosure arose, the fact that the detectives were not asking questions
about sexual abuse and were thus surprised by the disclosure is highly

relevant.
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a. The Defendant’s RAP Song.

At the defendant’s last trial, the State decided not to admit the
defendant’s RAP song in its case-in-chief. 32RP 10. However, after the
defendant testified that he always tried to bolster NS’s self-esteem and was a
good caretaker, the State sought to admit the sohg to impeach the
defendant’s testimony with the many derogatory terms he used in the song to
refer to NS. 37RP 108. The court agreed. 37RP 124.

On cross, the defendant admitted that many of the derogatory terms
in the song referred to NS.'® 37RP 13.7. He admitted his lyrics described
| NS’s behaviof and that the song chronicled what he was going through.
37RP 137-40.

The RAP song was clearly felevant as it was the defendant’s own
words and thoughts describing the many aspects of the case. His argument
that the song was irrelevant because it was written after his arrest has no
merit. The defendant used multiple dero gatory terms in describing NS and a
reasonable inferenc¢ is that (1) this is the way he referred to NS at other
times and (2) this is the way he felt about NS—both inferences in contrast to

how he testiﬁgd.

18 This is consistent with the State’s position at trial, the court’s uhderstanding of
the song, and Lisa Warren’s testimony that she believed the song referred to
both NS and SS. 20RP 75-76, 78, 29RP 61-63. ‘
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Also without merit is the defendant’s argument that the prosecutor’s
use of the song in closing was misleading. Specifically, the defendant claims
that portions of the song referred to SS when they really pertained to NS.
First, this has nothing to do with the admissibility of the evidence. If the
defendant felt the prosecutor was misstating the evidence, he could halve
objected or argued to the contrary in his closirig. Secbnd,'the record clearly
shows that whén the defendant was asked about the portions of the RAP
song in question, he was referring to NS. 37RP 137-49. The defendant
simply cannot show any undue prejudice, and certainly cannot show that no

" reasonable judge woﬁld have found that the probative value of the evidence
was not substantially outweighed by any unfair prejudice.

b. The Disclosure By N.S. Was Not The Result Of
. Leading Questions.

When NS and SS were brought to the prosecutor’s office on
September 5™ it was for the purpose of discussing an upcoming hearing
in\}olving the allegations by SS. NS had previously denied having been
sexually abused. Thé detectives testified that during the meeting, they were -
not investigating any allegations involving NS, were not asking any
questions abou? whether anything happened between the defendant and NS,
and were thus sﬁrprised when NS disclosed she too had been sexually

abused. 34RP 7, 13-14.
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The defendant’s claim that this was irrelevant ignores the issues of
the case and every child abuse case. In virtually every child abuse case, the
issue of how a disclosure was made and what prompted the disclosure is a
major issue. Part of the defense in this case was that suggestive questioning
prompted NS’s disclosures. Therefore, lack of questioning by the detectives,
evidenced by their surprise, was relevant to show that the disclosure was not
the result of some recalled memory, coercion, or suggestive inquiry. Further,
thére is certainly no unfair prejudice that can be shown or an abuse of
discretion in allowing the evidence.

5. THE DEFENDANT’S PROSECUTORIAL

MISCONDUCT CLAIM FAILS BECAUSE HE HAS
FAILED (1) TO DEMONSTATE THAT THE
CHALLENGED COMMENTS WERE IMPROPER,
(2) FAILED TO PRESERVE THE ISSUE FOR
APPEAL, AND (3) FAILED TO DEMONSTRATE

THAT THE CHALLENGED COMMENTS
AFFECTED THE VERDICT.

Where improper argument is charged, the defense bears the burden

of establishing the impropriety of the prosecuting attorney’s comments

and their prejudicial effect. State v. Hoffman, 116 Wn.2d 51, 93, 804 P.2d
577 (1991). A éonviction will be reversed only where the defendaﬁt can
prove that there is a substantial likelihood that the misconduct affected the
verdict. Russell, 125 Wn.2d at 86. The failure to object to an improper

remark constitutes a waiver of such error unless the remark is deemed to
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be so flagrant and ill-intentioned that it evinces an enduring and resulting
prejudice that could not have been neutralized by an admonition to the

jury. Hoffman, at 93.

o a The Defendant Has Failed To Prove The Challenged
' Comments Were Improper.

The defendant claims that the following passage in closing
constitutes a clear and unmistakable example of the prosecutor personally
vouching for the credibility of the victim:

The next thing I want to talk to you about is, in
addition to examining how this person disclosed, it is
important that we carefully listen to what they say and the
manner in which they relate it.

And the reason that we do that is there are certain
details and certain facts that a child may tell you that I may
refer to, and what I’m going to refer to here as a badge of
truth. The reality is they hit you in the gut. You listen to
the testimony, you hear these details and they are things
that just have the ring of truth.

‘38RP 12. The prosecutor followed this passage by discussing the facts
that supported NS’s disclosure. 38RP 13-15. -

A pros'ecﬁtor is free to comment on the credibility of a witness and

argue all reasonable inferences about vcredibility based on the evidence.
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State v. Millante, 80 Wn. App. 237, 250, 908 P.2d 374 (1995), rev. denied,

129 Wn.2d 1012 (1996). Error does not occur until such time as it is clear
and unmistakable that counsel is not arguing an inference from the

evidence, but is expressing a personal opinion. State v. Sargent, 40 Wn.

App. 340, 344, 698 P.2d 598 (1985). For example, the supreme court
found no miscdnduct by the prosecutor’s use of the phrase, “I think the
. evidence shows,” where the recprd showed that “[a]ll of the statements
objected to in tﬁis connection contained material which was supported by
the evidence.” Hoffman, at 94, . |

Here, thé prosecutor was doing\ nothing more than using a
rhetorical concept in discussing the facts and evidence, which
. demonstrated .that the victim was credible. This is not misconduct.

b. The Defendant Cannot Raise The Issue Of
Misconduct For The First Time On Appeal.

A claim of prosecutorial misconduct may not be raised for the first
time on appeal unless a proper objection, request for a curative instruction,
or a motion for a rﬁistrial was made at trial, or the misconduct was so
flagrant and ill-intentioned that no curative instruction could have

obviated the resulting prejudice. State v. Neidigh, 78 Wn. App. 71, 77,

895 P.2d 423 (1995). Here, there were two comments by the prosecutor

. that were inappropriate.
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First, in rebuttal, the prosecutor discussed what she felt were
mischaracterizations of the evidence made by defense counsel, a perfectly
appropriate argument to make. In doing so, the prosecutor did step over
the line with the following passage:

In this case, as defense counsel argued — I made notes about

that number of mischaracterizations as an example of what

people go through in a criminal justice system when they

deal with defense attorneys.

. 38RP 62. No objection followed.

Second, in discussing the disclosure by NS, the prosecutor made
some inappropriately sweeping general statements about children
disclosing:

What we know in these cases is children carefully assess

who they will disclose to and when they will do it. They

are constantly assessing people and determining whether

they think those people are worthy of their trust, worthy of

telling them. :

And, as we discussed in jury selection, what we know is the

phenomenon of delayed disclosure is not uncommon, that

' many people go through life not telling or denying sexual

abuse, and confiding to people. Because that’s really what

it is when you have that experience. The child is choosing

to trust you and confide in you what happened to them.
38RP 9. No objection followed.

Because there was no objection made, the defendant must show

that the misconduct was so flagrant that no curative instruction could have

~ obviated the resulting prejudice. Neidigh, at 77. But one of the reasons
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for placing the burden on the defense to object is “that the defendant and
defense counsel are the persons most acutely attuned to pérceive the
possible prejudice of the prosecutor’s remarks.” Klok, 99 Wn. App. at 85.
RAP 2.5 creates a relatively small category of error that a trial judge must
watch for and guard against even when the parties fail to object and an
argumént of a prosecutor, this Court has said, “does not readily fall into
this category . . .Trial judges have a variety of options available to deal
with prosecutorial misconduct in argument.” Id. at 84.

Here, had an obj ectibn been raised, the trial éourt could have
admonished the prosecutor about the remark about defense attorneys and
could havé stopped hér sweeping comments .about disclqsures. Both
- remedies would have been sufficient. Lough, 125 Wn.2d at 864 (jurors
are presumed to follow instructions).

c. The Defendant Caﬁnot Show That The Verdict Was
Based On Anything But An Evaluation Of The
Evidence.

A conﬁction will be reversed upon a claim of misconduct only if
there is a substantial likelihood thatlthe allegéd misconduct affected the
verdict. Rus_Sell, at 86. Whatever minor prejudice the defendant can ascribe
to the alleged'mjsconduct, he cannot show that it overcame his own damning
testimony that his 14-year-old stepd:;.tughter, who observed him assault her

mother, flirted with him, wanted to be naked in the shower with him, and
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wanted to “get laid.” He cannot overcome the fact that he told the jury he
‘would not touch a girl in an inappropriate manner only to be impeached with
the fact that he had been convicted of doing just that. And he cannot show
that the verdict was based on anything other fhan the jury’s evaluation of the
‘ credibility of NS and the evidence.

6. THE DEFENDANT IS UNABLE TO SUSTAIN HIS

BURDEN IN SEEKING A REVERSAL PURSUANT
TO THE “CUMULATIVE ERROR” DOCTRINE.

The defendant alleges that the cumulative effect of numerous trial
errors deprived him of his right to a fair trial. An accumulatioﬁ of non-
reversible errors may deny a defendaﬁt a fair trial. Coe, 101 Wn.2d at
: 789. If is axiomatic however, that to seek reversal pursﬁant to the
“accumulated error” doctrine,. the défendant must establish the presence of
multiplé trial errors and that the abcumulated prejudice affected the
verdict. Here, as explained above, the defendant has failed to satisfy this
~ burden. |
| H. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION

IN PROHBITING THE DEFENDANT FROM
CONTACTING LISA WARREN o

The defendant challenges the condition of his sentence prohibiting
him from having contact with Lisa Warren. He argues that the condition
violates his right of association and is not a crime-related prohibition.

This claim has no merit. The condition is reasonably related to the
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defendant’s conviction as Lisa is the mother of the defendant’s two sexual
assault victims, the assaults occurred m her house, and she was used by the
defendant in an attempt to avoid conviction. Further, the condition was a
proper limitation upon the defendant’s freedom of association because it was
reasonably necessary to protect NS and SS, as well as Lisa.

The defendant’s no-contact condition of sentence was imposed
pursuant to RCW 9.94A.505(8) and RCW 9.94A.700(5)(e), which provide
the court with the authority to impose “crime-related prohibitions.”. A crime-
related prohibition is “an order of a court prohibiting conduct that directly
relates to the circumstances of the crime for which the offender has been
convicted.” RCW 9.94A.030(12).

This court reviews the imposition of crime-related prohibitions for an
abuse of discretion. State v. Riley, 121 Wn.2d 22, 36-3l7, 846 P.2d 1365
(1993). The defendant argues that impésition of the no-contact condition.
was an abusé of discretion because it violates his right to association under
the First Amendment. Marriage is “one of the basic civil rights of man,

fundamental to our very existence and survival.” Loving v. Virginia, 388

US. 1,12, 87S. Ct. 1817, 18 L. Ed. 2d 1010 (1967). But crime-related
prohibitions, which limit fundamental rights are permissible, provided they
are imposed sensitively and the restrictions are reasonably necessary to

accomplish the essential needs of thé state and public order. Riley, at 38.
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Riley, for example, was convicted of computer trespass and was
prohibﬁed from communicating w\ith others through computer bulletin
boards. The court held this was a reasonable crime related means of
diScouraging his communication with other hackers. Riley, at 38. The
condition here is even more narrow, specific, and related to an essential state
interest—thé protection of NS, SS and Lisa, herself.

The deféndant was convicted of sexually assaulting NS and SS. He
isa convictéd murderer and has assaulted Lisa Warren in front of her two
girls. He used Lisa in a failed attempt to circumvent the criminal justice
system and avoid conviction for his acts. The no-contact condition with the
children is appropriate and justified. Thé inclusion of Lisa is a reasonable
crime-related means of discouraging and Iﬁndcring the defendant’s contact
with his young victims. For example, were the defendant to call Lisa’s
residence, one of the children could answer the phone. |
| A second reason for the inclusion of Lisa in the no-contact condition
is that it protects her and is a reasonable crime-related condition. Lisa Waé a
witness in the case and testified against the defendant. As such, she deserves
protection just as much as her children.

Still, the defendant claims that because Lisa was not a “victim” or
“witness,” a no-contact condition with her cannot be crime-related. There is

no support for this claim. While Lisa was not an eyewitness, she certainly
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was a witness and there is nothing in the statutory provisions that create the

- limitation argued by the defendant. To the contrary, while a crime-related

prohibition must relate to the crime (certainly the paramour of a man who
sexually assaults her two children relates to the crime), the prohibition need

not even be causally related to the crime. State v. Letourneau, 100 Wn. App.

424,432,997 P.2d 436 (2000); see e.g. State v. Riles, 135 Wn.2d 326, 349,
957 P.2d 655 ( 1998) (defendant convicted of child rape of six-year-old |
approprigtely prohibited frqm'cont'crlct'ing all children).

Finally, fhe defendant contends that the no-contact condition
involving Lisa impermissibly prohibits him from contacting his child,
HW. It does not. The order does not limit in any legal way his ability to
have contact with his child. Any practical limitation upon his ability to

have contact with his child is the result of being imprisoned and his

 criminal acts. Were the defendant not in prison, for example, there is

nothing about the defendant’s sentence that prohibits him from living with
his child."®
" In sum, the defendant cannot show that the trial court abused its

discretion in prohibiting him from having contact with Lisa Warren.

"% Considering the defendant sexually assaulted his own stepdaughters, the court
could have prohibited the defendant from having contact with all minor children.
Riley, at 349; Letourneau, at 438; Prince v. Massachusetts, 321 U.S. 158, 166-
67,64 S. Ct. 438, 88 L. Ed. 645 (1944) (prevention of harm to children is a
compelling state interest). '
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. CONCLUSION

For the reasons cited above, this Court should affirm the
defendant’s conviction and sentence.
DATED this 7Z day of July, 2005.
~ Respectfully si1bmitted,

NORM MALENG .
King County Prosecuting Attormney

By: W Qf’ OWW

DENNIS J. McCURDY, WSBA #2197
Senior Deputy Prosecuting Attorney
Attorneys for Respondent

~ Office WSBA #91002
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