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A. SUPPLEMENTAL ISSUES PRESENTED FOR REVIEW: 

1. Is a criminal defendant entitled under the Washington Constitution and 

United States Constitution to effective assistance of counsel, including the right to 

prepare his defense without intervention from the prosecutor and the trial court? 

2. Did the prosecutor commit misconduct by interfering with the 

defendant's constitutional right to interview the complaining witnesses? 

3. In the absence of any authority for the trial court's order requiring the 

defendant to justify his request for additional pretrial access to evidence as well as 

to preview pretrial interview questions and tactics, did the trial court 

unconstitutionally deny the defendant the right to effective assistance of counsel 

and due process? Is a criminal defendant entitled under the Washington 

Constitution and United States Constitution the right to prepare his defense 

without intervention from the prosecutor and the trial court? 

B. FACTS RELEVANT TO MOTION: 

On October 10, 2006, the defendant made a motion for discovery of the 

computer hard drive and other photographic materials that form the basis for the 

charges of sexual exploitation of minors as well as possession of depictions of 

minors engaged in sexually explicit conduct. RP 10/10/06 . The case 

involves hundreds, if not thousands, of such photographs. Supra, at 40. The 

defendant argued that the materials sought were essential for trial preparation. 

The defendant noted that some of the images at issue reportedly were recovered 

from a computer hard drive and/or a digital camera. Supra, at 9-10. The 



defendant asked to examine the hard drive to determine who had logged on and 

off the  computer, which was a an office computer to which other individuals had 

access, and which was found buried in a field. a. In addition, the defendant 

requested the materials at issue for on-going case preparation, such as client 

meetings, use in witness interviews, and examination by the its expert. @. The 

defendant noted that there was a need for investigation of how the photos were 

placed on the computer, whether they could have been altered software such as 

Photoshop, as well as a determination regarding the sequence of the photos. 

Supra, at 12. In addition, the defendant wanted to closely examine the photos to 

identify who was present and also to look at background details to determine 

where the photographs were taken. @. 

The defendant asserted his right to protect the identity of his experts 

throughout this examination period. Id The defendant initially had retained an 

out-of-state expert who intended to view the substantial volume of materials when 

he was in the area on other work. He intended to conduct a piecemeal review. 

Supra, at 32. (However, in an attempt to work with the restrictive conditions 

urged by the state and subsequently adopted by the court, the defendant had to 

change experts - and therefore was denied his right to use experts of his own 

choosing.) 

The defendant also noted that due to other scheduling conflicts and the 

reality that his attorney did a great of trial preparation at night and on the 

weekends, she could not accomplish the trial preparation during the hours the 



state proposed to make the materials available, that is, 8:30 to 4:30. Su-pra,.at 13, 

32. 

In addition, defense counsel argued that she needed to spend substantial 

time with her client (who was in custody) in order to review the materials and 

freely communicate with him. @. The defendant sought to accomplish this 

important work in an environment that is confidential and not subject to scrutiny 

by the state and its representatives. @. 

The defendant also noted that in the course of trial preparation, counsel 

often needs to re-examine materials while in trial, simply to check small details. 

The defendant argued that it was unfair and unreasonable for the defense to have 

to prepare for trial on a schedule that was dictated by the state. @. The defendant 

noted that on-going access to particular photos would be necessary as counsel 

prepared briefs as well as questions for cross-examination. Supra, at 36. 

In addition, the defendant reminded the court that the state routinely 

provides other physical evidence for defense examination by its own experts. 

Su-pra, at 16. In addition, the state also routinely provides autopsy photographs 

and does not seek to limit their use by the defense. Id. 

The defense also explained its need to use the photographs in pretrial 

interviews and explained that it intended to show selected photos to the subjects 

thereof in order to ask questions regarding the circumstances under which the 

photos were taken. Supra, at 17-1 8. The defendant also wanted to be able to 

conduct its own interview without interference from the court or the prosecutor. 

@. 



The state's emotionally-charged response to this was" "Ms. Corey 

proposed to show the child pornography to the victims'." Supra, at 17. 

In addition, defense counsel argued that reviewing the materials with the 

defendant was important to advise the defendant regarding the strengths and 

weaknesses of the state's case. Supra, at 20. 

In its argument, the state contended that there were photos of the 

defendant in the materials and that because the state was satisfied that the photos 

were taken by the defendant, the defendant did not need the requested access to 

them. Supra, at 22. The state failed to respond to any of the arguments based on 

the constitutional rights of a criminal defendant, but rather argued, in essence, that 

their proposal was "good enough" for the defendant to prepare for trial. Supra, at 

25-26. The state argued further that the court should require the defendant to 

prepare for trial under conditions dictated by the state until the defendant could 

persuade the court that the state's conditions were unworkable. Supra, at 26. Of 

course, the state failed to cite any authority for the fundamental notion that a 

criminal defendant must submit to restrictions imposed by the state when 

preparing for trial. 

After hearing oral argument and reading the briefs, the court held the 

defendant has no right to unlimited access to the evidence against him. Supra, at 

36-37. The court analogized the defendant's request to possess the computer hard 

drive and other items to a demand to possess the corpse in a murder case (a 

request that defense counsel has never made and also has never heard made). 

Su-pra, at 37. 

Apparently for dramatic emphasis, the state put this sentence in bold text in its brief. 
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The court also noted that because every case is different, the rules of 

discovery may be different in every case. @. 

The court then held that the state would be required to grant the defendant 

access t o  the materials in a secure location "on at least two separate occasions." 

Supra, at 37-38. The court further ruled that if the defendant wanted additional 

time for review of the materials, the court would have to authorize it. Su-pra, at 

38. The court also ordered that it would rule which photos the defendant could 

use in pretrial interviews. Supra, at 38. The court's concern was for the victims 

rather than for the defendant's constitutional rights in a criminal case. Id. The 

court also suggested to the state that it would entertain testimony from the state's 

experts regarding why the photos should not be used in pretrial interviews. 

Supra, at 39. 

On October 17,2006, the court heard argument about the specific orders it 

would enter. The defendant again reminded the court that it had articulated very 

specific reasons supporting its motion to possess the materials and that it was not 

simply engaged in a "fishing expedition." RP 10/17/2006 at 8. The court then 

corrected counsel, "You should be able to fish and it should be a big net you 

should be allowed to get this information out of." Supra, at 9. 

The defendant interposed numerous objections to the State's proposed 

restrictions on its access to the evidence. For example, the state intended to forbid 

the defense expert from accessing the materials unless defense counsel was 

present. Su-pya, at 15, 27. The state did not want the case investigators to view 



the materials. Supra, at 16. The state re-affirmed its intention to limit the 

defendant's access to the materials to the state's work days. Supra, at 17. 

The defendant objected to the court's order limiting the defendant to two 

separate opportunities to view the materials, when the state clearly had spent 

many days reviewing the materials. Supra, at 18-19. 

The defendant also objected to being forced argue to the court to get more 

than the two opportunities to view the evidence. Supra, at 30. The state 

adamantly opposed any scenario wherein the defendant could decide when it 

needed to look at the materials and for how long. The deputy prosecutor stated 

that he did not "want to have it where [defense counsel] is totally in the driver's 

seat.. ." Supra, at 31. The state thereby evinced its true intention to control the 

defendant's pretrial preparation in this serious case. The state continued to assert 

that defense counsel should be allowed to decide what was "reasonable access" to 

the evidence. Supra, at 32. 

After prevailing on the position of which party would control the 

evidence, the state then asked the court to place time limits on the defendant's 

pretrial interviews of the alleged victims. Supra, at 47. The state also sought to 

prevent the defendant from using the photographic evidence in the pretrial 

interviews and persuaded the court that "no photographs are going to be shown 

unless approved by the court." Supra, at 49. 

The defendant attempted to deal with the court's decision to approve 

which photos could be used in its pretrial interviews by asking the court for ex 

parte hearings. However, the deputy prosecutor objected and asserted without 



legal authority that the state had a right to be heard on how the defense pretrial 

interview would proceed. Supra, at 50. The court then required notice to the 

state in the event that the defendant wanted permission from the court to use the 

photographs in its pretrial interviews. Supra, at 5 1. 

The trial court entered orders memorializing the decisions above. The 

defendant appeals from the entry of those orders2. 

C. LAW AND ARGUMENT: 

1. 	 The defendant is entitled to effective assistance of counsel, 
which in a case alleging that the defendant made sexually 
explicit photographs of minor children necessarily requires 
counsel to have unfettered access to the photographs 
photographs throughout the prosecution and the ability to 
review them with the defendant whenever counsel deems it 
appropriate. 

"The right to counsel is the right to effective assistance of counsel." 

Strickland v. Washington, 466 U.S. 668. 686, 104 S.Ct. 2052 (1984). Counsel 

can deprive a defendant of effective assistance simply by failing to render 

"adequate legal assistance." Id. 

The constitutional right to effective assistance of counsel necessarily 

requires that defense counsel have sufficient time for preparation and consultation 

with the accused. Inherent in this process is the opportunity for private and on- 

going discussion between counsel and the defendant throughout the prosecution. 

State v. Hartzog, 96 Wn.2d 383,402, 635 P.2d 694 (1981). 

Communications between trial counsel and the defendant are confidential. 

When defense counsel possesses her own copies of the photographic material 

The defendant has designated Clerk's Papers, but has not received clerk's numbers for them. 
The designated clerk's papers are attached hereto. 



which form the basis for the prosecution, defense counsel may meet regularly 

with the defendant to review and discuss the evidence as the case unfolds. 

In Pierce County, the prosecutor routinely provides to defense counsel 

copies o f  autopsy photos, dvd recordings of sexual assault victims discussing the 

intimate details of the alleged crimes, as well as other sensitive materials. De-

fense counsel abides by the protective order required to obtain the latter. 

There is simply no principled reason for denying defense counsel a copy 

of the computer hard-drive and photos so that defense counsel may effectively 

prepare for trial, meet issues as they naturally unfold during trial, and also engage 

in regular and substantive discussions with the defendant regarding the evidence 

in the case. 

Defense counsel has no objection to a protective order, such as was 

ordered in the companion case to this appeal. Defense counsel does object to the 

trial court's denial of his discovery motion and to the onerous restrictions, indeed 

the micromanaging, of defense trial preparation by the trial court and the 

prosecutor. The trial court's order in this case denies the defendant his 

constitutional right to effective assistance of counsel. 



2. 	 The prosecutor committed error by interfering with the 
defendant's right to effective assistance of counsel by seeking 
to regulate access to evidence and also conduct witness 
interviews. 

It is well-settled that a criminal defendant is denied his right to counsel if 

the actions of the prosecution deny the defendant's attorney the opportunity to 

prepare for trial. State v. Burri, 87 Wn.2d 175, 180, 550 P.2d 507 (1976). The 

right o f  "the defense in criminal proceedings to interview witnesses before trial is 

clearly recognized by the courts." Kines v. Butterworth, 669 F.2d 6, 9 (1'' Cir, 

1981); see, E.g, United States v. Cook, 608 F.2d 1 175, 1 180 (9'" Cir. 1979). 

Further, a defendant's right to compulsory process, a component of due process is 

violated by prosecutorial interference with a defendant's attempts to interview 

witnesses necessary to preparing a proper defense. See Burri, 87 Wn.2d at 180; 

State v. Clark, 53 Wn. App. 120, 124, 765 P.2d 916 (1988). 

Thus, the courts have almost invariably recognized the defense right to 

interview witnesses prior to trial without interference by the prosecution. The 

right to interview witnesses prior to trial is essential to ensuring to the defendant 

his constitutional right to effective assistance of counsel, to compulsory process, 

to cross-examination of witnesses, and to fundamental due process. 

In the instant case, the prosecutor committed misconduct by interfering in 

the defendant's pretrial preparations by (1) denying to the defendant a copy of the 

discovery materials that form the very basis for the charges; (2) asking the court 

to impose restrictions on the defense access to discovery materials required to be 

reviewed prior to the defense pretrial interviews; (3) asking the court to impose 



restrictions on the defense use of the discovery materials at the pretrial interviews; 

and (4) asking the court to require defense counsel to "preview" in open court and 

at an adversarial hearing the defendant's strategy for the pretrial interview. The 

prosecutor urged the court to forbid defense counsel from using necessary photos 

in the pretrial interviews without advance court approval. 

In the instant case, the prosecutor improperly injected himself into the 

defense preparation for the case by asking the trial court to forbid the defendant 

from using the photographs in pretrial interviews. The prosecutor's reason was 

that the photographs are "child pornography" and the prosecutor noted in bold 

text in his brief that "Ms. Corey wants to show child pornography to children." 

Of course the prosecutor's argument confuses his own emotional response to the 

photographs with the defendant's fundamental right to prepare for trial. It would 

be ironic indeed (not to mention volative of the right to counsel, right to 

compulsory process, right to due process of law) if the State could charge an 

individual with multiple counts of making sexually explicit photographs of minors 

and also prohibit the defense from using the materials in pretrial interviews. 

In this case, the prosecutor argued, and the court agreed, that the defense 

did not require possession of the photographs for trial preparation. The 

prosecutor argued to the trial court that the defendant could accomplish its trial 

preparation through two viewings of the evidence. The prosecutor persuaded the 

court that if defense counsel wanted additional access to the court, the defense 

would have to argue the reasons for the additional access to the trial court in an 

open hearing wherein the state could argue against the defendant's request. The 



prosecutor does not and cannot know how defense counsel prepares for trial. The 

prosecutor should not be in a position to argue to the court regarding defense 

counsel's chosen means of trial preparation. The prosecutor did not cite any 

authority for the restrictions it sought, most likely because there is no such 

authority. 

There are many legitimate reasons for the use of such photographs in 

pretrial interviews. For example, defense counsel may want to ask detailed 

questions about objects andlor persons in the photographs. Defense counsel also 

may have strategic reasons for using the photographs and not want to preview his 

case before the prosecutor and the court. Further, during the course of the 

prosecution of the case, defense counsel frequently needs to check details in the 

photographs as the case evolves. 

3. 	 In the absence of any authority for the trial court's order requiring the 
defendant to iustify his request for additional pretrial access to 
evidence as well as to preview pretrial interview questions and tactics, 
the trial court unconstitutionally denied the defendant's right to 
effective assistance of counsel and due process. 

Prompted by the prosecutor, the trial court entered the orders discussed 

above. The practical effect of the orders strip defense counsel of the ability to 

control tactical and strategic decisions in the case, to prepare the case with 

confidences of the defendant, and to effectively represent the defendant at trial. 

There is no legal authority for the orders entered in this case. 

Because the orders stand in complete derogation of well-established 

constitutional principles regarding the right to counsel and due process, this court 

should vacate the orders. 



D. CONCLUSION: 

For the reasons set forth above, the defendant respectfully asks this court 

to grant the relief requested. The defendant asks this court to vacate the trial 

court's order limiting the defendant's access to discovery and also limiting the 

defendant's ability to conduct pretrial interviews. This court should also order the 

trial court to release the contested mirror image of the hard drive and copies of all 

imageslphotographs subject to a protective order identical to that ordered in the 

companion cases of State v. Giles and State v. Wear. 

Respectfully submitted this &day of February, 2007. 

Certificate of Service: 

The undersigned certifies that on this day she delivered by U.S. Mail or 

ABC-LMI delivery to the attorney of record for the respondent true 

and correct copies of the document to which this certificate is attached. 

This statement is certified to be true and correct under penalty of perjury 

of the laws of the State of Washington. Signed at Tacoma, Washington, 

on the date below. 
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04-1-05178-1 22050813 INFO - 11-OB04 
I ,  

1 1  SUPERIOR COURT OF WASHlNGTON FOR PIERCE COUNTY 

1 1  ISTATE OF WASHINGTON, 

Plaintiff, CAUSE NO. OY- l- 85178-/1 

9 VS. 

10 MICHAEL A BOYD, INFORMATION 

1 1  Defendant, . ~ 7 8  7'VFSL 
DOB: 7/19/1952 SEX : MALE RACE: WHITE 


SID#: UNKNOWN DOL#: UNKNOWN 

COUNT I 


l 3  1 1  1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the I 
authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of RAPE OF A 

14 
CHTLD IN THE FIRST DEGREE, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, during the period between the 1st day ofl 5  1 1  1 
June, 2003 and the 1st day of January, 2004, did unlawfully and fe'loniously being at least 24 months 

older than D.C., engage in sexual intercourse with D.C., who is less than 12 years old and not married to 

17 1 1  the defendant, contrary to RCW 9A.44.073, and against the peace and dignity of the State of Washington. / 
COUNT 11 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the

1 1  authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of  CHILD I 
MOLESTATlON IN THE FIRST DEGREE, a crime of the same or similar character, andlor a crime I

11 based on the same conduct or on a series of acts connected together or constituting parts of a single I 
" ( 1  scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be I 
22 11 difficult to separate proof of one charge from proof of the others, committed as follows: 1

11 That MICHAEL A BOYD, in the State of Washington, during the period between the 1st day of 

l3  l i i ~ ~ e ,2003 and the 1st day oflanuary, 2004did onlavfvlly and telonirusly being at least 36 mantis  

INFORMATION- 1 Oflice of the Proseculing Attorney 
930 Tacoma Avenue South. Room 946 

Tacoma, WA 98402-2 17 1 
Main Ofice (253) 798-7400 



older than D.C.,have sexual contact with D.C., who is less than 12 years old and not married to the 

defendant, contrary to RCW 9A.44.083, and against the peace and dignity of the State of Washington. 

COUNT Ill 

And I,  GERALD A. HORNE, Prosecuting Attorney for Pierce County, in  the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, i n  the State of Washington, during the period between the 1st day o f  

June, 2003 and the 1st day of January, 2004, did unlawfully and feloniously, being at least 36 months 

older than S.C., have sexual contact with S.C., who is less than 12 years old and not married to the 

defendant, contrary to RCW 9A.44.083, and against the peace and dignity of the State of Washington. 

COUNT IV 

And I, GERALD A, HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, during the period between the 1st day of 

June, 2003 and the 1st day of January, 2004, did unlawfully and felonjously, being at least 36 months 

older than S.C., have sexual contact with S.C., who is less than 12 years old and not married to the 

defendant, contrary to RCW 9A.44.083, and against the peace and dignity of the State of Washington. 

COUNT V 

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of SEXUAL 

EXPLOlTATlON OF A MINOR, a crime of the same or similar character, and/or a crime based on t he  

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

andlor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, during the period between the 1st day of 

June, 2003 and the 1st day of January, 2004, did unlawfully and feloniously aid, invite, employ, 

authorize, or cause D.C., a minor, to engage in sexually explicit conduct, knowing that such conduct will 

INFORMATION- 2 Of ice  o f  the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, WA 98402-2 17 1 
Main OfXce (253) 798-7400 



be photographed or part of a live performance, contrary to RCW 9.68A.040( l )(b), and against the peace 

and dignity of the State of Washington. 

COUNT VI 

And I, GERALD A.  HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, and/or a crime based on the 

same conduct or  on a series of acts connected together or constituting parts of a single scheme or plan, 

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, during the period behveen the 1st day of 

June, 2003 and the 1st day of January, 2004, did unlawfully and feloniously aid, invite, employ, 

authorize, or cause S.C., a minor, to engage in sexually explicit conduct, knowing that such conduct will 

be photographed or part of a live performance, contrary to RCW 9.68A.040(1)/b), and against the peace 

and dignity of the State of Washington. 

COUNT VII 

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in  respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, on or about the 28th day of August, 2004, 

did unlawfully and feloniously, being at least 36 months older than S.R., have sexual contact with S.R., 

who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, and against 

the peace and dignity of the State of Washington. 

COUNT VlIl 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of CHILD 

MOLESTATlON IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

dificult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL A BOYD, in the State of Washington, on or about the 28th day of August, 2004, 

did unlawfully and feloniously, being at least 36 months older than S.R., have sexual contact with S.R., 

INFORMATION- 3 Oltice of thc Prosecuting Atlorney 
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who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, and against 

the peace and dignity of the State of Washington. 

COUNT 1X 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of SEXUAL 

EXPLOlTATION OF A MINOR, a crime of the same or similar character, and/or a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate ' proof of one charge from proof of the others, committed as follows: 

1 That MICHAEL A BOYD, in the State of Washington, on or about the 28th day of August, 2004, 

did unlawfully and feloniously aid, invite, employ, authorize, or cause S.R., a minor, to  engage in 

sexually explicit conduct, knowing that such conduct will be photographed or part of a live performance, 

contrary to RCW 9.68A.O4011)(b), and against the peace and dignity of the State of Washington. 

COUNT X 

And 1, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL A BOYD of the crime of POSSESSION OF 

DEPICTlONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT, a crime of the same or  

similar character, andlor a crime based on the same conduct or on a series of acts connected together or 

constituting parts of a single scheme or plan, and/or so closely connected in respect t o  time, place and I 
occasion that it would be difficult to separate proof of one charge from proof of the others, committed as 

follows: 

That MICHAEL A BOYD, in the State of Washington, on or about the 7th day of October, 2004, 

did unlawfully, feloniously, and knowingly possess visual or printed matter depicting a minor engaged in 

sexually explicit conduct, contrary to RCW 9.68A.070, and against the peace and dignity of the State of 

Washington. 

I DATED this 4th day of November, 2004. 

I WILKESON POLICE DEPARTMENT GERALD A. HORNE 
WA02720 Pierce County Prosecuting Attorney 

A 

mer By: " 
MARY E~WOBNETT 
Deputy Pr ecuting Attorney 
WSBfi: 2 I'?29 
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DECLARATION FOR DETEKMINATION OF PROBABLE CAUSE 


MARY E. ROBNETT, declares under penalty of perjury: 

That I am a deputy prosecuting attorney for Pierce County and I am familiar with the police 
report and/or have had a conversation with Frank Clark, Ken Swanson, and Keri Arnold-Harms and am 
farniliar with the investigation conducted by the WILKESON POLICE DEPARTMENT and the Pierce 
County Prosecuting Attorney's Office, incident number 04000059; 

That the police report and/or investigation provided mc the following information; 

That in Pierce County, Washington, on or abour the period between the 1'' day of June, 2003 and 
the 28Ihday of August, 2004, the defendant, MICHAEL A BOYD, did commit the crimes of Rape of a 
Child in the  First Degree, Child Molestation in the First Degree, Sexual Exploitation of a Minor, 
and Possession of Depictions of Minors Engaged in Sexually Explicit Conduct. 

On August 30,2004, Wilkeson Police Officer Greene contacted a 10 year old child identified as 
S.R. who was at the Enumclaw Hospital with her mother. S.R. reported that on August 28,2004, she 
spent the night at her friend's house; her friend's step father is the defendant, Michael A. Boyd; the 
defendant touched both of them in the vaginal area over their clothing, and he photographed them without 
any clothing on. Officer Greene contacted the defendant and his step daughter, a 10 year old female 
identified as S.C. S.C. told the officer no one photographed her over the weekend. The officer looked a t  
the defendant's camera and the defendant showed the officer some photo files on his computer. The 
defendant refused to let the officer look at some items on the computer claiming there could be 
photographs of himself and his wife. 

On September 16,2004, S.R, was interviewed by a forensic child interviewer. During the 
interview S.R. disclosed the following: when she spent the night with her friend, the defendant came into 
the bedroom, unbuttoned his pants, and made them touch his private area; S.R. touched his private spo t  
with her hand; he made her rub on it; the nest day after her friend's mother left for work, the defendant 
took pictures of her naked; he grabbed her private area and "opened it up" and took pictures; her friend 
also took a picture of S.R. and the defendant; the defendant took multiple naked pictures of S.R. and S.C. 
in various poses separately and together; the defendant rubbed her vaginal area with his hand on her skin; 
the defendant showed the girls how to "make sperm" by using their hands on his private part; the 
defendant also showed the girls a movie where a woman got sperm in her mouth; S.R. said that she is not 
allowed to talk to S.C. anymore because S.C.'s mother does not believe her. S.R. was born 01-29-93. 

On September 30, 2004, S.C. was interviewed at school by a forensic child interviewer and S . C .  
made no disclosure of sexual abuse. S.C. did tell the interviewer that she was no longer able to see her 
friend S.R., and she also said she could no longer see her I 1 or 12 year old sister D.C. because D.C. lied 
and said Michael tried hurting her. S.C. rold the interviewer that D.C. now lives with their dad in Idaho. 

On October 7,2004, Pierce County Prosecuting Attorney Investigator Frank Clark executed a 
search warrant at the defendant's house. The defendant's wife told Clark that the day after the Wilkeson 
Police contacted them, the defendant removed a computer and a camera from the residence. Clark seized 
two computers at the residence and one computer from the defendant's business, Clark also seized a 
camera and 43 discs. Clark examined the computer that had been removed from the residence and Clark 
determined that it had been reformatted and new soft wear installed about September 14, 2004. Clark 
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examined the camera and determined that i t  had been formatted, which is not necessary or normal for 
operation; the formatting prevented Clark from being able to locate images on the camera. Clark 
examined the discs and determined that four discs contained business documents bearing the defendant's 
name and many images of child pornography. Clark conducted a forensic examination of the hard drives 
of the computers seized from the residence. On one the computers, Clark located numerous business 
documents bearing the defendant's name and many images of child pornography. The total images of 
child pornography located exceeds 1,400 some of which are close up depictions of a child's vagina as 
described by S.R. and S.C. 

In October 2004, S.C. natural father who lives in Idaho sought custody of her and she is now 
living in ldaho with her father. S.C.'s older sister, D.C. had previously decided to live with their father in 
Idaho. Their father reported that D.C. had made some limited disclosure of sexual abuse. 

On October 12,2004, D.C. was interviewed by a detective in ldaho and D.C. disclosed that 
during the summer of 2003, the defendant started touching her breasts and vaginal area; the touching 
happened when their mother was at work; the defendant would put his mouth on her vaginal area and he 
would make her rub up and down on his penis with her hand. D.C. said the last incident was around 
Christmas of 2003 and she then went to live with her dad in Idaho. D.C, was born 1 1-1 5-91. 

On October 28, 2004, S.R. was interviewed by a detective in ldaho and she disclosed that during 
the summer when D.C. lived with them, the defendant touched her vaginal area with his hand; S.R.also 
said the defendant touched D.C.but when D.C. told what was happening their mom did not believe her; 
S.R. said she was afraid to tell what he was doing for fear the defendant would be mad at her and for fear 
that her mom would not believe her; S.R. said that the defendant takes pictures of her and D.C. sitting 
with their legs spread apart; she said she and Diane both had to touch the defendant's private part and sit 
on his lap when he had no clothes on. S.C. was born 06-14-94. 

On November 5,2004, another 10 year old girl, B.W., was interviewed by a forensic child 
interviewer. B.W. disclosed that she has been at the defendant's house and he has twice photographed her 
and S,C.'s bin numerous poses with her vagina and bottom exposed. B.W. also more recently told her 
that someone might be asking about him and she should she should say nothing happened. 

investigation is on-going regarding the forensic examination of the computer hard drive and discs 
and identification of potential victims. The State anticipates adding charges, including charges related t o  
B.W., as the investigation proceeds. 

I DECLARE LJNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHJNGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

DATED: October 9,2004 
PLACE: TACOMA, WA 
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 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

5 

IN AND FOR THE COUNTY OF PIERCE 

6 


ase No.: 04-1-05178-17 


STATE OF WASHINGTON, 
DEFENDANT'S MOTION FOR DISCOVERY
8 

Plaintiff, F PHOTOGRAPHIC NIDENCE 
9 


VS. 
10 I 


MICHAEL BOYD, 
11 


Defendant 
12 


13 

A. ISSUE FOR TRIAL COURT DECISION: 
4 


14 


15 
 1. Does CrR 4.7 require release to the defendant of photographs the State 

seized from the defendant's property and that the State has used for the 

basis of numerous criminal charges, including sexual exploitation of a 

minor and possession of depictions of a minor engaged in sexually explicit 

conduct?
2 o 

21 2. Should this court order the State to provide copies of the photographs to 


the defense in order to afford to the defendant his constitutional rightr to  


due process and effective assistance of counsel? 


I 

I /I
23 
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3 

3. 	 Should this court exercise its discretion to grant a protective order to 

prevent further dissemination of discovery when the State provides the 

photographic evidence to the defense? 

B, 	FACTS RELEVANTTO MOTION:/ /  	 I 

The State has charged MICHAEL ALLEN BOYD, hereinafter defendant, with the 11 	 1 


7 
crimes of child rape in the first degree, count I; child molestation in the first degree, 11 1  counts I1 - IV,VII - VIII; sexual exploitation of a minor, counts V, "I, IX; and 

possession of depictions of minor engaged in sexually explicit conduct, count X. 

In  the declaration for determination of probable cause, the State's allegations 

relevant to this motion are: Defendant allegedly photographed three minor children 

and took full body shots of unclothed children as well as multiple close-up shots of the 

intimate parts of the children. The photographs were found in the defendant's digital 

camera, computers, and discs of photographs. 

The State has repeatedly refused to provide copies of the photographs to the 

defense for its trial preparation. The State claims that it cannot do so because it would 

be committing a crime if it disseminated the photographs, 

The defendant requires the photographs for trial preparation. The State has 

offered to permit the defense team to view the photos in the prosecutor's office. 

However, the State's remedy is inadequate to the defense needs as the State's offer 

precludes review of the photographs with the defense expert and also review of the 

photographs with the defendant (in custody). 

The State apparently is unwilling to agree to a protective order (similar to the 

order they enter into regarding release of video-taped and/or audio-taped child victim 
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interviews in sexual assault cases) in order to protect the State's interest against further 

dissemination of the photographs, 

-C. LAW AND ARGUMENT: 

1. CrR 4.7 requires release of the photoaraphs to the defendant 
for pretrial preparation. 

I( CrR 4.7 provides the primary basis for pretrial discovery in criminal cases. The 

scope of the pretrial discovery may be briefly summarized by stating that the defendant II/ /  is entitled to virtually everything Mat is in the prosecutor's file. Police reports, 

statements of witnesses, and laboratory reports are just a few of the things that the iI
1 1  defendant is entitled to receive. An examination of these materials (by counsel, any 

1 experts, and the defendant) and a comparison with the products of the defense 

investigative effort provides the basis for the entire strategy of the defense in any case. 

/ /  The prosecutor's obligations in the context are specifically set forth under CrR 

Except as othenvise provided by protective orders or as to matters not 
subject to disclosure, the prosecuting attorney shalt disclose to the 
defendantthe following material and information within the prosecuting 
attorney's possession or control no later than the omnibus hearing: 

(v) any books, papers, documents, photographs, or tangible objects, 
which the prosecuting attorney intends to use in the hearing or trial or 
which were obtained from or belonged to the defendant; (emphasis 
added), 
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1 

I 

By the plain wording of this rule, the State is obligated to turn over the 

photographs that it alleges form the bas~s of numerous felony counts against the 

defendant t o  counsel so that he can share them with the defendant and any potential 

expert witnesses, To deny that disclosure leaves the defendant and his counsel at a 

significant disadvantage and deprives the defendant of his right to effective assistance 

of counsel (as argued below). 

Indeed, as the rule is worded, it is the State's mandatory obligation to turn over 

discovery, including photographs unless the State has obtained a protective order. 

Thus, the State should bring the motion for a protective early on in any criminal case 

and should not assume that it can simply refuse to fulfill its discovery obligations. 

The State's position here, that it would be a crime for the prosecutor to turn over  

this information, is fatally flawed at the outset. It that was the case (that the State 

would be committing a crjme by providing copies to the defense), how does the State 

intend to show these depictions to the jury without committing the same crime? How 

does the State intend to offer them into evidence, where they will be received by the 

judge and the judicial assistant? How does the State intend, in the event of conviction, 

to perfect this case for appeal and transmit said depictions to the clerk of the Court of 

Appeals? In every courtroom across the countty, on a daily basis, prosecutors and law 

enforcement officers enter into evidence such contraband as stolen propem, drugs, 

and child pornography, things that are illegal to possess, but dissemination in this 

fashion does not constitute a crime. 

1 

I 


I 
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If the State commits a crime by allowing the defendant to possess and examine 

the evidence against him, then the State also commits a crime when it takes the actions 

noted above as it disseminates the very same photographs to the superior court, the 

jurors, and the appellate courts (in the event of conviction below). The State's position 

is absurd, because it rests on an analytical framework that allows the Legislature to 

define crimes but prevents the possession and dissemination of evidence forming the 

very basis for the crime. It cannot be true that the Legislature would have defined the 

crimes of sexual exploitation of a minor and possession of depictions of minor engaged 

in sexually explicit conduct without the Legislature (and the courts, of necessity also) 

permitttng the crimes to be charged and litigated in accordance with well-established 

constitutional principles. 

Previously the broad scope of discovery was not afforded the defendant because 

of possible intimidation of witnesses and the greater danger of perjury and subornation 

of perjury. Defendants were to find their compensation in the presumption of innocencl 

and in the high burden of proof which must be met by the prosecution. In recent years 

however, the trend in criminal law has been toward the recognition and expansion o f  

discovery techniques, both before and during the trial. State v. Pawkk, 115 LVn.Zd4.57 

800 R2d 338 (1990)(reaffirming the principle of liberalized discovery). 

For example, the State routinely provides evidence sufficient for independent 

DNA testing to the defense if requested for case preparation. I n  addition, the State 

routinely permits the defense to remove (pursuant to court order setting forth specific 
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11requirements and restrictions) items of evidence such as clothing that may carry blood I1 


11 
spatter, gun shot residue and ballistics trace evidence, etc. 


There is no principled reason why the State refuses to allow the defense from I1 I 
having copies of photographs that form the very basis for the charges. The defense11 
requires the photos in order to complete its investigation and prepare for trial in this 

case. I 
2. The defendant's constitutional riaht to Due Process and effective 
taf 
pretrial Preparation. 

I n  addition to the rules of discovery, a separate and distinct constitutional 


obligation requires the prosecution to disclose evidence at trial or to the defense that is 

1 2  ( /  necessary to assure the accused a fair trail consistent with the Fourteenth Amendment 
1 3  

11 safeguards to  due process and also with those rights guaranteed in the Washington 
l4 

Constitution, Article I,sec. 22." 
l5 11 

/I 
A criminal defendant's right to counsel is protected by the Sixth Amendment to 

16 1) I 
l7  the United States Conatitulan and applies to the States through the Fourteenth 

1 8  

I! 

II~rnendment. The right to counsel assures "effective aid in the preparation and trial of I 

the case" as well as the right to a lawyer. Powell v. Alabama, 287 U.S. 45, 53SCL 55, 


77L.Ed. 158 (1932)#The U.S. Supreme Court has held that the constitutional guarante 


of effective assistance of counsel includes the right to pretrial gathering of information. 

22 

/IColeman v, Alabama, 399 U.S. I, 905Ct. 1999,26 I,.Ed2d 387 (2970. 
23 

' 'Ihe Fourteenth h e n d m e n t  prohibits any state to "deprive any person of lifc, liberty, or propcrly without due process of law." Due p r o m s  

impose cxrtain duties on law enforcement and investigative agencies to ensure that every criminal trial is a search for the truth, no an adversary 

game."State26 wash. App. 522,614 P.Zd 207 (1980). The Washington Consfitution guarantees similar rights to criminai defendants, 


DEFENDANT'S MOTION FOR DISCOVERY OF PHOTOGRAPHIC EVIDENCE - 6/ 1 



In Westefield v Superior Court of San Diequ Counfv, 99 Cal. App. P" 994, 121 

Cbl, RptrZd 402 (200.3, the California appellate court wisely held that if the law 

categorically forbade the transfer of images by the prosecutor to any other person, 

there would be no way to try a case involving depictions of minors engaged in sexual 

explicit conduct. See also, United States v. Lamb, 945 FSUPP, 441 (N.D.N.Y. 1996) 

(recognizing that the participants in a criminal trial are not subject to prosecution for 

possession of contra band); UnitedStates v. Kab, 178E3d 368 (pCir. 1999) (holding 

the child pornography is subject to the same rules of discovery as other evidence). 

The Westerfieldanalysis has been adopted by other courts. In State IL 

Gammick, 89P.3d 663,120Nev. Rptr30 /2004), the court held that laws criminalizing 

the dissemination of alleged child pornography did not apply in the context of 

l3 preparation to defend a criminal prosecution. The prosecutor's argument was similar 1 1  

l4 1 / in substance to that of the State in this case. The court observed, "The people's 
15 


interpretation of the statute - that the deputy district attorney would violate the law if 
16 
11


1 
he copied the images for the defense - not only defeats the purpose of the law and 

17 

18 
exalts absurdity over common sense, but also is logically flawed." 89 P.3d at 667. The 

19 court properly held that preventing the defendant from having copies of the images 

20 affected his right to a speedy trial and, more importantly, his right to effective 

21 11 assistance of counsel. 

I n  Cervantes v. Gates, 206 6Ariz. 174 76P.3d 449, 453-454(LOO#), the court / 1 

23 

held that, under facts similar to the facts in this case, unless the state could show good 
2 4 
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from him for examination, testing, and reproduction. The court re!ied on discovery rules 

which provided that the prosecutor "shall ... make available to the defendant for 

examination, testing, and reproduction ..."; required a party to show cause why 

disclosure should be denied or regulated and provided that the burden of proof is on 

the party who wants protection. Cen/antes,76 P.3d at 453-454. The C e m t s  court 

fu4rther held that the rules made no exception for contraband. 76 P.3d at 455-456. The 

Cewantescourtalso adopted the reasoning of Westerfieldthat it is not a crime to 

provide copies of the discovery to the defense, particularly after providing copies within 

the police department and prosecutor's office. Cewantes, 76 P.3d at 456-457. The court 

noted, "Arizona's child pornography laws were not aimed at prohibiting defense counsel 

from preparing for trial." Cewantes,76 6-33 at 456. The court stated: "Provided that 

defense counsel, like the police, prosecutors and court personnel use the material solely 

for their investigation, prosecution, defense, and resolution of the case at hand, neither 

their possession of it nor the State's copying of it solely for such purposes should 

I 
i 

16 

1 7  

18 

for disclosure of contraband and require an affirmative showing before the disclosure 

can be limited or denied. The rules provide that the prosecution, "except as otherwise 

provided by protective orders ...shalldisclose to the defendant the following material 

expose them to criminal liability." Id Cwantesshould be followed here. 

Washington's discovery rules, like Arizona's discovery rules, make no exception 

and information...(v) any books, papers, documents, photographs, or tangible objects, 

which the prosecuting attorney intends to use in the hearing or trial or where were 

obtained from or belong to the defendant," CrR 4.7(a)(I)(v) (emphasis added). CrR 

I 
1 

DEFENDANT'S MOTION FOR DISCOVERY OF PHOTOGRAPHIC EVIDENCE - 8 



4,7(e)(;3, "discretionary disclosures," provides that the court may condition or deny 
1 
II

1 1  disclosure only "if it finds there is a substantial risk to any person of physical harm, I 
intimidation, bribery, economic reprisals or unnecessary annoyance or embarrassment, I 

4 resulting from such disclosure, which outweigh any usefulness of the disclosure to the 

defendant." 

6 
Defense counsel has a fundamental duty to investigate and to make strategic 

7 

trial choices only after undertaking this investigation. The State, which has the burden 

8 

to persuade the court that a protective order is necessaty, cannot credibly argue such 
9 

llan order is required when the photographs will remain in the custody of the defense 
lo 

It
team during superior court proceedings in this case. 


Strategic choices made after thorough investigation of law and fact 
relevant to plausible options are virtually unchallengeable; and strategic 
choices made after less than complete investigation are reasonable 
precisely to the extent that reasonable professional judgments support the 
limitations on investigation. In other words, counsel has a duty to make 
reasonable investigations or to make a reasonable decision that makes 
particular investigations unnecessary. In  an ineffective case, a particular 
decision not to investigate must be directly assessed for reasonableness in 
all circumstances, apply a heavy measure of defense to counsel's 
judgments. 

18 


Wiqqins v. Smith, 539 U.S. 510,123S.Ct. 2527, 2535, 156 L. Ed. 2d 471 (2002).
19 


1 1  
 Due process and fundamental fairness dictate that in support of the duty to 

20 

I1investigate, a defendant must have access to evidence in the state's possession in order 
21 
2 2  IIto independentlytest the evidence. Bamardv. Hendenon, 524E2d744(9bCir.1975). 

23  / / I nBarnard v. Henderson, the Fifth Circuit held that a defendant is denies due process 
2 4 

when he is denied the opportunity to have an expert of his own choosing conduct 
2 5 
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independent testing. The Court of Appeals stated that the right to independent testing 

involves not only discovery rights, but the right to the means to conduct his own 

defense: "Fundamental fairness is violated when a criminal defendant on trial for his 

liberty is denied the opportunity to have an expert of his choosing, bound by 

appropriate safeguards imposed by the Court, examine a piece of critical evidence 

whose nature is subject to varying expert opinion." Barnard v. Hendflson, 524 F.2d at 

746. 

The right to independent testing is an assumption of long standing in 

Washington. In Washin~tonv. Cohen, 19 Wn. App. 600, 604-605, 576 P.2d 933 (1987), 

for example, the court held that the defendant's right to independent testing was not 

violated by the crime lab's slowness in completing its testing because the defendant 

could have asked for a continuance. The court assumed that "the trial court was willing 

( 1  
to accommodate defendant's desire for independent tests of the evidence, but not to 

l5  the extent of inviting a claim of reversible error by continuing the case on its own 
16 


motion, beyond the 60 days." Washnuton v. Cchen, 19 Wn. App. at 605-606. See also, 
1 7  

I State v. Russ, 93 Wn. App. 241, 245-249, 969 P.2d 106 (1998) (discovery violation 
l8 

where the state failed to make the physical evidence available for inspection; note: 
l9 
1 1  


some physical evidence --- such as the clothing of a homicide victim --- may not be 
20 1 1  

21 reproduced as can photographs). 

22 I n  State v. Torres, 519P,Zd 788, 790-793(Alaska App. 1998), the court stated a 
2 3 

principfe that the defendant's right to independently test evidence is widely accepted. 
2 4 

The Torrescourt said of Alaska Criminal Rule 16, which like CrR 4.7 is derived from the 
2 5 
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ederal counterpart, "[allthough the rule is discretionary it has been interpreted to give 

:he defendant 'virtually an absolute right' of discovery of those items specified in the 

aule." Torres, 519 P.2d at 790-793 (quoting 1C. Wright, Federal Practice and Procedure 

:Criminal)' 253, at 500 (1969)). I n  Lauderdale v. Citv ofAnchorage, 548 P,2d376, 378-

381(Alaska 1976),the court explained that the testing of evidenced is like cross 

2xamination of witnesses, the purpose of which it to test the credibility of the evidence 

Lauderdale, P.2d at 378-381. 

Due process also requires that the defendant be allowed to test the evidence 

~ i thoutthe early disclosure of expert information. In Wardis v. Oregon, 412 U.S. 40, 

476-477, 93S,Ct, 2208, 37 L.Ed. 2d 82 (1973), the United States Supreme Court held 

:hat under the due process clause the defendant cannot be compelled to disclose to thl 

state evidence of witnesses to be offered in support of an alibi defense absent 

-eciprocal discovery of the state's rebuttal witnesses. I n  State v, Hutchinson, I11 Wn.2 

972, 878, 766P.2d 447 (1989),the court quoted from Wardk, that "[allthough the Du 

'rocess Clause has little to say regarding the amount of discovery which the parties 

nust be afforded... it does speak to the balance of forces between the accused and his 

3ccuser." Hutchinson, 111Wn.2d at  878. The Hutchinsoncourt went on to  say: 

The rules of discovery are designed to enhance the search for truth in 
both civil and criminal litigation. And, except where the exchange of 
information is not otherwise clearly impeded by constitutional limitations 
or statutory inhibition, the route of discovery should ordinarily be 
considered somewhat in the nature of a 2-way street, with the trial court  
regulating traffic over the rough areas in a manner which will insure a fair 
trial to all concerned, neither according to one party an unfair advantage 
nor placing the other at a disadvantage. 
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/ 1 Hutchinson, 111Wn.2d at 878. 
1 


Further, the identity and requested tasks of a defense expert are protected by 

the work product doctrine. Unitedstates v, Nobles, 422 U.S., 238, 95 S.Ct. 2160, 445 

i 4 1 1  L.M 2d 1414 (1975); State Yates, 111Wn.2d 793, 765 P.2d 291 (1988) (work of I 
investigators with defense counsel is protected from disclosure). 

3. The court has the authoritv to qrant a protective order to prevent the further 
dissemination of discovey and also to im~ose sanctions in the event of a 
violation of discoverv rules. 

CrR 4.7(h)(4) permits the court to enter protective orders that are appropriate to 

regulate or restrict specified discovery disclosures. (The Pierce County Prosecuting 

Attorney has a protective order that must be stipulated to a condition for release of 

video and audio components of child victim interviews). 

Further, CrR 4.7(h)(7) give the trial court broad discretion to choose the 

appropriate sanction for violation of the discovery rules. I f  anytime during the course of 

the proceedings the court learns that a party has failed to comply with an applicable 

discovery rule, or order, the court may order such party to disclose the material and 

information, grant a continuance, dismiss the action, or enter any other appropriate 

order. CrR 4.7(h)(7). Moreover, any counsel who willfully violates discovery procedures 

under CrR 4.7 is subject to appropriate sanctions by the court. An unlawful failure to 

comply with an applicable discovery rule or order, therefore, may be found contempt 
23 

and the offended confined to jail as a means of enforcing compliance with the directive 
2 1  1 1  
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

13 

14 

15 

16 

17 

18 

1 9  

20 

1 

2 

3 

4 

5 

W n  App. 334, 873P.2d 1197 (1994) (civil contempt for failure to provide handwriting 

exemplar to the prosecution). 

-D. CONCLUSION: 

For the foregoing reasons, the defendant respectfully asks this court to grant his 

motion for discovery of the State's photographic evidence against him. 

Dated this 3oth day of June, 2006 
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SUPERIOR COIJRT OF WASHINGTON FOR PIE 

STATE OF WASHINGTON, I 
8 

VS. 

9 
MICHAEL ALLEN BOYD, 

10 

11 DOB: 711911952 
PCN#: 538254754 

Plaintiff, CAUSE NO. 04-1-05 178-1 

AMENDED INFORMATION 

Defendant. 
SEX : MALE RACE: WHITE 
SID#: 225 17795 DOL#: UNKNOWN 

COUNT I 

Ii I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

1 14 11 authority of the State of Washington, do accuse MlCHAEL ALLEN BOYD of the crime of CHILD I 
MOLESTATION IN THE FIRST DEGREE, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

16 11 the 1st day of June, 2002 and the 1st day of September, 2003, did unlawfully and feloniously, being at / 
least 36 months older than D.C., have sexual contact (handhreast contact during fireworks) with D.C., 

17 

I /  who is less than 12 years old and not mamed to the defendant, contrary to RCW 9A.44.083, a domestic 

I
L 

18 violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State of 
I 

COUNT I1 

1 1 And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the /
I

*.1 11  authority of the State of Washington,. do accuse MICHAEL ALLEN BOYD of the crime of CHILD I 
22 /I MOLESTATION IN THE FRST DEGREE. a crime of the same or similar character, andor a crime I 
23 based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, andfor so closely connected in respect to time, place and occasion that it would be 

11 difficult to separate proof of one charge from proof of the others, committed as follows: 
24 
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That MICHAEL ALLEN BOYD, in the State of Wash~ngton, on or about a time period between 

the 1st day of June, 2002 and the 1st day of September, 2003, did unlawfully and feloniously, being a t  

least 36 months older than D.C., have sexual contact (handhreast contact involving lotion) with D.C., 

who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, a domestic 

vioIence incident as defined in RCW 10.99.020, and against the peace and dignity of the State of 
4 

Washington. 

5 

COUNT III
6 

And 1, GER4LD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andfor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MlCHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of June, 2002 and the 1st day of September, 2003, did unlawfully and feloniously, being at 

least 36 months older than D.C., have sexual contact (handbreast contact during belly rubs) with D.C., 

who is less than 12 years old and not mamed to the defendant, contrary to RCW 9A.44.083, a domestic 

violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State of 

Washington. 

COUNT IV 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION M THE FIRST DEGREE, a crime of the same or similar character, and/or a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

19 1 1  scheme or plan, andor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 
20 That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

21 1 1  the 1st day of June, 2002 and the 1st day of September, 2003, did unlawfully and feloniously, being at 

least 36 months older than D.C., have sexual contact (hand/vaginal contact during belly rubs) with D.C., 

who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, a domestic 

23 I /  violence incident as defined in RCW 10.99,020, and against the peace and dignity of the State of 

Omce of [he Prosecuting Attorney 
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COUNT V 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authority of the State of Washmgton, do accuse MICHAEL ALLEN BOYD of the crime of RAPE OF A 

CHED IN THE FRST DEGREE, a crime of the same or similar character, andlor a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, I 
andlor so closely connected in respect to time, place and occasion that it would be difficult to separate I 
proof of one charge from proof of the others, committed as follows: I 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of  June, 2002 and the 14th day of November, 2003, did unlawfully and feloniously being at 

least 24 months older than D.C., engage in sexual intercourse (oral/vaginal contact during leg kisses) with 

D.C., who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.073, a 

domestic violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State o f  

Washington. 

COUNT VI 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the  

authority of the State of Washington, do accuse MICHAEL &LEN BOYD of the crime of CHILD 

MOLESTATION M THE FIRST DEGREE, a crime of the same or similar character, and/or a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a s ingle 

scheme or pian, andor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follaws: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of June, 2002 and the 14th day of November, 2003, did unlawfully and feloniously, be ing  at 

least 36 months older than D.C., have sexual contact (handpenile contact during "vertical") with D.C., 

who is less than 12 years old and not mamed to the defendant, contrary to RCW 9A.44.083, a domestic 

violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State  of 

Washington. 

COUNT VII 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 
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scheme or plan, and/or so closely connected in respect to time, place and occaslon that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

1 

2 
That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

3 the 1st day of June, 2002 and the 31st day of December, 2003, did unlawfully and feloniously, being at 

[east 36 months older than S.C., have sexual contact (handlvaginal) with S.C., who is less than 12 y e a r s
4 

old and not married to the defendant, contrary to RCW 9A.44.083, a domestic violence incident as 

5 defined in RCW 10.99.020, and against the peace and dignity of the State of Washington. 

/I COUNT VIII 

7 And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, In the name and by the 

8 	 authority of the State of Washington, do accuse WCHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION Ih' THE FIRST DEGREE, a crime of the same or similar character, and/or a c r i m e  

based on the same conduct or on a series of acts connected together or constituting parts of a s i n g l e  

10 	 scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of  June, 2002 and the 31st day of December, 2003, did unlawfully and feloniously, being a t  

least 36 months older than S.C., have sexual contact (handipenile while sitting on the defendant's lap) 

with S.C., who is less than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, a 

domestic violence incident as defined in RCW 10.99.020,and against the peace and dignity of the State  o f  

11 Washington. 

COUNT IX 

And I, GERALD A. H O W ,  Prosecuting Attorney for Pierce County, in the name and by the  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, and/or a crime based on the  

same conduct or on a series of acts connected together or constituting parts of a single scheme or  p l an ,  

andlor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

! the 1st day of June, 2002 and the 3Ist day of December, 2003, did unlawfully and feloniously, being a 
22 

parent, legal guardian, or person having custody or control of a minor, permit and/or did aid, invite, 

23 	 authorize, or cause D.C., a minor, to engage in sexually explicit conduct, knowing that the conduct will be 

photographed or part of a live performance, contrary to RCW 9.68A.040(1)@) and/or (cl, a domestic 
24 
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violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State of 

Washington. 

COUNT X 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, andlor a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of June, 2002 and the 31st day of December, 2003, did unlawfully and feloniously, being a 

parent, legal guardian, or person having custody or control of a minor, and/or did aid, invite, authorize, or 

cause S.C., a minor, to engage in sexually explicit conduct, howing  that the conduct will be 

photographed or part of a live performance, contrary to RCW 9.68A.O40(l)(b)and/or (c), a domestic 

violence incident as defined in RCW 10.99.020, and against the peace and dignity of the State of 

Washington. 

COUNT XI 

And I, GERALD A. H O W ,  Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, and/or a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

andlor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 27th day of August, 2004 and the 28th day of August, 2004, did unlawfully and feloniously aid, 

invite, employ, authorize, or cause S.R., a minor, to engage in sexually explicir conduct, (as depicted in 

the images located on the defendant's computer from day one) b o w i n g  that such conduct will be 

photographed or part of a live performance, contrary to RCW 9.68A6040(l)(bLand against the peace and 

dignity of the State of Washington. 

COUNT XI1 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 
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EXPLOITATION OF A MlNOR, a crime of the same or similar character, andlor a crime based on t h e  

same conduct or  on a series of acts connected together or constituting parts of a single scheme or plan, 

andlor so closely connected in respect to time, place and occasion that i t  would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 27th day of August, 2004 and the 28th day of August, 2004, did unlawfully and feloniously, being a 

parent, legal guardian, or person having custody or control of a minor, permit S.C., a minor, to engage in 

sexually explicit conduct, (as depicted in the images located on the defendant's computer from day one) 

knowing that the conduct will be photographed or part of a live performance, contrary to RCW 

9.68A.O40(1)(c), a domestic violence incident as defined in KCW 10.99.020, and against the peace a n d  

dignity of the State of Washington. 

COUNT XIIl 

And I, GERALD A, HORNE, Prosecuting Attorney for Pierce County, in the name and by t he  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of C H E D  

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a cr ime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, andlor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 27th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being at 

least 36 months older than S.R., have sexual contact (handlpenile in tent) with S.R., who is less than 12 

years old and not married to the defendant, contrary to RCW 9A.44.083, and against the peace and 

dignity of the State of Washington. 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 27th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being at 

least 36 months older than S.C., sexual contact (handlpenile in the tent) with S.C., who is less than 12 
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years old and not married to the defendant, contrary to RCW 9A.44.083, a domestic violence incident as 

defined in RCW 10.99.020, and against the peace and dignity of the State of Washington. 

COUNT XV 

And I, GERALD A. HORNE, Prosecuting Attomey for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, and/or a c r ime  

based on the same conduct or on a series of  acts connected together or constituting parts of a s ingle  

scheme or plan, andlor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge fiom proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 28th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being at 

least 36 months older than S.R., have sexual contact (handtpenile as captured in images located on the 

defendant's computer 1248.jpg and/or 880.jpg, with S.R., who is less than 12 years old and not married to 

the defendant, contrary to RCW 9A.44.083, and against the peace and dignity of the State of Washington. 

COUNT XVI 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of C H I L D  

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a c r ime  

based on the same conduct or on a series of acts connected together or constituting parts of a s ingle  

scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 28th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being at 

least 36 months older than S.C., have sexual contact (handlpenile as captured in images located on the 

defendant's computer 1247.jpg andlor 879.jpg) with S.C., who is less than 12 years old and not married to  

the defendant, contrary to RCW 9A.44.083,and against the peace and dignity of the State of Washington. 

COUNT XVIl 

And I, GERALD A. HORNE, Prosecuting Attomey for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, and/or a crime based o n  the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 
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1 andlor so closely connected in respect to time, place and occasion that it would be difficult to separate I I 
proof of one charge from proof of the others, committed as follows: 

2 
That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

3 the 28th day of  August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously aid, 

invite, employ, authorize, or cause S.R., a minor, to engage in sexually explicit conduct, (as depicted in
4 

the images located on the defendant's computer from day two) knowing that such conduct will b e  

5 photographed or part of a live performance, contrary to RCW 9.68A.O40(l)(b), and against the peace and 

6 dignity of the State of Washington. 

COUNT XVIII 

8 And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, andor a crime based on the 

10 	 same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

andfor so closely connected in respect to time, place and occasion that it would be difficult to separate 
11 

proof of one charge from proof of the others, committed as follows: 

12 That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 28th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being a 
13 

parent, legal guardian, or person having custody or control of a minor, permit S.C., a minor, to engage in 

14 sexually explicit conduct, (as depicted in the images located on the defendant's computer from day two) 

knowing that the conduct will be photographed or part of a live performance, contrary to RCW
15 

9.68A.O40(11(c), a domestic violence incident as defined in RCW 10.99.020, and against the peace and 

16 dignity of the State of Washington. 

COUNT XIX 
18 And I, GERALD A. HORNE, Prosecuting ~ h o r n e ~  for Pierce County, in the name and by the 

19 authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

*' 11 MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andfor a crime Ibased on the same conduct or on a series of acts connected together or constituting parts of a single 

21 / /  scheme or plan, andor so closely connected in respect to time,place and occasion that it would be I 
difficult to separate proof of one charge from proof of the others, committed as follows: 

22 
That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

23 the 27th day of August, 2004 and the 29th day of August, 2004, did unlawfully and feloniously, being at 

least 36 months older than S.R., have sexual contact (handvaginal contact) with S.R., who is less than 12 
24 
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years old and not married to the defendant, contrary to RCW 9A.44.083, and against the peace a n d  

dignity of the State of Washington. 

COUNT XX 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authonty of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andlor a c r i m e  

based on the same conduct or on a series of acts connected together or constituting parts of a s ing l e  

scheme or plan, andlor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of June, 2003 and the 29th day of August, 2004, did unlawfully and feloniously, being at l e a s t  

36 months older than B.W., have sexual contact (handlbuttocks) with B.W., who is less than 12 years o l d  

and not married to the defendant, contrary to RCW 9A.44.083, and against the peace and dignity of t h e  

State of Washington. 

COUNT XXI 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authonty of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of SEXUAL 

EXPLOITATION OF A MINOR, a crime of the same or similar character, andlor a crime based on  the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or p lan ,  

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day of June, 2003 and the 29th day of August, 2004, did unlawfully and feloniously aid, invite,  

employ, authorize, or cause B.W., a minor, to engage in sexually explicit conduct, knowing that such 

conduct will be photographed or part of a live performance, contrary to RCW 9.68A.O40fl)(bl, and 

against the peace and dignity of the State of Washington. 

COUNT XXIl 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a single 
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scheme or plan, and/or so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 1st day o f  June, 2003 and the 29th day of August, 2004, did unlawfully and feloniously, being at least 

36 months older than H.W., have sexual contact (handlgenital first incident) with H.W., who is less than 

12 years old and not married to the defendant, contrary to RCW 9A.44.083, and against the peace and 

dignity of the State of Washington. 

COUNT XXIII 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t h e  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of CHILD 

MOLESTATION IN THE FIRST DEGREE, a crime of the same or similar character, andfor a crime 

based on the same conduct or on a series of acts connected together or constituting parts of a s i ng l e  

scheme or plan, andlor so closely connected in respect to time, place and occasion that it would be 

difficult to separate proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEK BOYD, in the State of Washington, on or about a time period between 

the 1st day of  June, 2003 and the 29th day of August, 2004, did unlawfully and feloniously, being at l eas t  

36 months older than H.W., have sexual contact (hand/genital second incident) with H.W., who is l e s s  

than 12 years old and not married to the defendant, contrary to RCW 9A.44.083, and against the peace 

and dignity of the State of Washington. 

COUNT XXIV 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of 

POSSESSION OF DEPICTIONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT-

WITH SEXUAL MOTIVATION, a crime of the same or similar character, andor a crime based o n  the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,  

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 24th day of March, 2004 and the 2nd day of September, 2004, did unlawfully, feloniously, and 

knowingly possess visual or printed matter depicting a minor engaged in sexually explicit conduct, t o  wit: 

124.jpg, contrary to RCW 9.68A.070, with sexual motivation as defined by RCW 9.94A.030 and against 

the peace and dignity of the State of Washington. 
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COUNT );Xv 
And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of 

POSSESSION OF DEPICTIONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT- 

WITH SEXUAL MOTIVATION, a crime of the same or similar character, andlor a crime based on t h e  

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

andfor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 24th day of March, 2004 and the 2nd day of September, 2004, did unlawfully, feloniously, a n d  

knowingly possess visual or printed matter depicting a minor engaged in sexually explicit conduct, to wit :  

137.jpg, contrary to RCW 9.68A.070, with sexual motivation as defined by RCW 9.94A.030 and against 

the peace and dignity of the State of Washington. 

COUNT XXVI 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by t he  

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of 

POSSESSION OF DEPICTIONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT- 

WITH SEXUAL MOTIVATION, a crime of the same or similar character, and/or a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 

andlor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge tiom proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 24th day of March, 2004 and the 2nd day of September, 2004, did unlawfully, feloniously, and 

knowingly possess visual or printed matter depicting a minor engaged in sexually explicit conduct, to wit: 

16l.jpg, contrary to RCW 9.68A.070, with sexual motivation as defined by RCW 9.94A.030 and against 

the peace and dignity of the State of Washington. 

COUNT XXVII 

And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of 

POSSESSION OF DEPICTIONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT- 

WITH SEXUAL MOTIVATION, a crime of the same or similar character, andfor a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan, 
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andlor so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge from proof of the others, committed as follows: 

That MICHAEL AL,LEN BOYD, in the State of Washington, on or about a time period between 

the 24th day of March, 2004 and the 2nd day of September, 2004, did unlawfully, feloniously, and 

knowingly possess visual or printed matter depicting a minor engaged in sexually explicit conduct, to wit: 

my047.jpg, contrary to RCW 9.68A.070, with sexual motivation as defined by RCW 9.94A.030 and 

against the peace and dignity of the State of Washington. 

COUNT xxvm 
And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the 

authority of the State of Washington, do accuse MICHAEL ALLEN BOYD of the crime of 

POSSESSION OF DEPICTIONS OF MINOR ENGAGED IN SEXUALLY EXPLICIT CONDUCT-

WITH SEXUAL MOTIVATION, a crime of the same or similar character, andior a crime based on the 

same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,  

and/or so closely connected in respect to time, place and occasion that it would be difficult to separate 

proof of one charge fi-om proof of the others, committed as follows: 

That MICHAEL ALLEN BOYD, in the State of Washington, on or about a time period between 

the 24th day of March, 2004 and the 2nd day of September, 2004, did unlawfully, feloniously, and 

knowingly possess visual or printed matter depicting a minor engaged in sexually explicit conduct, to wit :  

naughtydaughter014.jpg. contrary to RCW 9.68A.070, with sexual motivation as defined by RCW 

9.94A.030 and against the peace and dignity of the State of Washington. 

DATED this 25th day of September, 2006. n 

WLLKESONPOLICE DEPARTMENT A. HORNEJ 
WA02720 ierce County Prosec ng Attorney 

hkb 

I De&ty krosecuting Attorney 
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NO. 04-1-05178-1 
SUPPLEMENTAL DECLARATION FOR DETERMINATION OF PROBPLBLE CAUSE 

HUGH K. BIRGENHEIER, declares under penalty of perjury: 

That  the Declaration for Determination of Probable Cause dated the 9~ day of October, 
2004, is by reference incorporated herein; 

That I am a deputy prosecuting attorney for Pierce County and I am familiar with the 
police report andlor investigation conducted by the WILKESON POLICE DEPARTMENT, 
incident number 04000059 and by Investigator Frank Clark of the Pierce County Prosecutor's 
Office; 

II
II 

That the police report andlor investigation provided me the following information; 

That in Pierce County, Washington, the defendant committed acts of sexual misconduct. 

Officers of the Wilkeson Police Department learned that the defendant sexually assaulted 
various children the South Prairie area of Pierce County. Because of the lack of resources 
available to the Wilkeson Police Department the Pierce County Prosecutor's Office agreed to 
assist in the investigation. Investigator Frank Clark of the Pierce County Prosecutor's Office 

' served as the lead investigator in this case, lnvestigator Frank Clark is a former police officer 
from the State of California who has investigated computer crime sine 1986. Investigator Ken 
Swanson of the Pierce County Prosecutor's Office assisted Investigator Frank Clark. Investigator 
Swanson is a former Seattle Police Officer who has experience in investigating sexual offenses. 

This declaration will list all of the charged offenses in as close to chronological order as  
possible. Since the defendant often sexually abused more than one child at a time it is impossible 
to know exactly which order these offenses occurred. 

II Spxual abuse of D.C. 

D.C.was the defendant's step-daughter. She is the daughter of the defendant's ex-wife. 
She is currently living in the State of Idaho with her father. She previously lived in and/or visited 
her mother while her mother lived in Pierce County. D.C.'s date of birth is November 15, 1991. 
After it was discovered that the defendant had been sexually assaulting children the Idaho County 
Sheriffs Department was notified of the investigation. Since D.C. lived in the State of Idaho the 
Idaho County Sheriff was asked to interview D.C.. D.C. was interviewed by Det. Renshaw of the 
on October 14,2004. During the interview D.C.made the following disclosures. 

During June or July 2002 the defendant had D.C. sit on his lap at her mother's home in 
South Prairie. D.C. remembers that there was a fireworks display and that she was sitting on his 
lap. While D.C. was sitting on the defendant's lap, the defendant would point to fireworks and 
then he would lower his hands and touched her breasts over the clothing. (This is the basis o f  
Count I). 

D.C. reports that within a few days of the initial molestation the defendant asked the 
victim if he could rub lotion of her back. D.C. remembers that this event occurred while her mom 
was at work. While rubbing lotion of her back the defendant asked D.C. to turn over. When she  
complied the defendant rubbed her breasts with lotion. This rubbing occurred underneath D.C.'s 
clothing. (This is the basis of Count 11) 
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D.C.'s next memory of being sexually assaulted by the defendant occurred during the 
summer of 2003 when she went to stay with her mom in South Prairie. While D.C. was visiting 
her mom the defendant engaged in what were called "belly rubs" with D.C. and S.C. (S.C. is the 
younger sister of D.C. and is also the step daughter of the defendant). This activity occurred after 
D.C.'s mother left for work. The "belly rubs" would occur while the defendant, D.C. and S.C. 
were on the defendant's bed. During these "belly rubs" the defendant would place his hands 
under D.C.'s clothes and the defendant would rub the victim's stomach and breasts. (The 
touching of the victim's breasts is the basis of Count III) During this time the defendant 
would also touch the victim's vagina placing his finger into her vaginal area. (The touching of 
the victim's vagina is the basis of Count IV). 

D.C. also reported that the defendant would give her "leg kisses". During this time the 
defendant would touch her vaginal area with his mouth and suck on her vagina. (This is the 
basis of Count V). 

During this same time the defendant and D.C. engaged in an activity that was called 
"vertical". During "vertical" D.C. would touch the defendant's penis with her hands. D.C. 
demonstrated to the detective how she would move her hands up and down on the defendant's 
penis. D.C. indicated that sperm would come out of the defendant's penis while she was doing 
"vertical". (This is the basis of Count V1) 

D.C. stated that the defendant would do Belly Rubs, Leg Kisses, and Vertical almost 
every night after her mother left for work. D.C. indicated that this activity never occurred when 
her mother was at home. D.C. remembered that her younger sister (S.C.) was present during 
these sexual assaults but she did not remember the defendant ever sexually assaulting S.C. D.C. 
reported that the defendant video taped her on the bed at least once but she told him she did not 
like that so he did not do it again. D.C. recalled that the last time the defendant sexually assaulted 
her was Christmas vacation 2003. 

Sexual abuse of S.C. 

S.C. was the defendant's stepdaughter and she is the younger sister of D.C. She has lived 
in the South Prairie area during these sexual assaults. Her date of birth is June 14, 1994. After it 
was discovered that the defendant was sexually assaulting children, S.C. moved to the State of 
Idaho to live with her father. Prior to moving to Idaho S.C. was interviewed by the Pierce County 
Prosecutor's Office. At that time S.C. did not make a disclosure about being sexually abused by 
the defendant. 

On October 28, 2004 S.C. was interviewed by Detective Renshaw of the Idaho County 
Sheriffs Department. S.C. verified that D.C, did come to South Prairie to visit while she was 
living with her mother. S.C. was then asked about anyone touching her private parts. S.C. stated 
that the defendant had touched her private parts. 

During the interview S.C. made the following disclosures. S.C. stated that the defendant 
had touched her between her legs with his hand and that at the time she did not have any 
underpants on. S.C. stated that this occurred while her mother was at work and she remembered 
that this occurred during the summer time when D.C. was visiting from Idaho. (This is the basis 
of Count W) 

The detective asked the victim about an earlier time when she denied being touched by 
the defendant and she indicated that she said she was not touched because she was scared that the 
defendant would find out and be mad at her. S.C. revealed that D.C. had previously disclosed 
that the defendant was sexually abusing her and their mother did not believe D.C. S.C. feared 
that her mother would not believe her if she reported the defendant was sexually abusing her. 

S.C,also revealed that the defendant would walk around the house without clothes on and 
that she had seen him naked while he was in the bedroom with her. S.C. also revealed that she 
was not sure what to call the defendant's private area but she had heard it called a "dick". S.C. 
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disclosed that the defendant would have S.C. sit on his lap and he would have S.C, touch his 
"dick" with her hand. S.C. remembered that the defendant's "dick" would be hard. (This is the 
basis of Count VIIT). 

I~iitialsexual exploitation of D.C. and S. C. 

S.C. also disclosed that the defendant would take pictures of her and D.C. when they did 
not have clothes on. S.C. described how they would sit on the floor, couch or chairs with their 
legs spread apart. S.C. recalled that the defendant told her and D.C.not to tell anyone about him 
taking pictures of them or the fact that he was sexually abusing them. (This is the basis of 
Counts IX and X) The State of Washington has been unable to locate the images that the 
defendant took showing D.C. and S.C, engaged in sexually explicit conduct in 2002 or 2003. 
Because the defendant deleted files from his computer when he learned that law enforcement was 
investigating the images may have been lost. 

Sexual abuse and exploitation of S.R arrd S.C. 

S.R. was a friend of S.C. and lived in the South Prairie area. Her date of birth is July 3 ,  
1994. h August 2004 S.R. revealed that she had been sexually assaulted by the defendant. On 
September 16, 2004 S.R. was interviewed by Kari Arnold-Harms of the Pierce County 
Prosecutor's Office. During this interview S.R. made the following disclosures. 

When she was spending the night at the defendant's house the defendant gave her alcohol 
to drink. S.R. was able to give the interviewer details regarding the alcohol that the defendant 
provided to S.R. and S.C. The defendant also had S.R. and S.C. pretend to perform oral sex on 
hot dogs. Images have been recovered from the defendant's computer show what appears to be 
these minors with hot dogs in their mouths. An example of this is located at 1240.jpg, 1297.jpg, 
1298.jpg and 2252.jpg. 

Also recovered from the defendant's computer were images that show both S.C. and S.R. 
engaged in sexually explicit conduct. The images are a series and were taken beginning at 8:18 
a.m. and ending at 10:23 a.m. During this time the defendant multiple images of S.R. and S.C. 
(believed to be August 27, 2004). Many of these images show S.R. and/or S.C. engaged in 
sexually explicit conduct. An example of these images is found at 168.jpg, 1292.jpg' 193.jpg, 
585.jpg, 1107.jpg, 1 1  l0.jpg and 1214jpg. (This is the basis of counts XI and XII). During the 
afternoon the defendant took more images of S.R. The next group of images were taken in the 
afternoon show S.R. on the telephone. 

During the weekend of August 27-29, 2004, S.R. and S.C. slept in the tent at the 
defendant's house. (Ths is also the house were S.C. lived) During the night the defendant came 
into the tent. While in the tent the defendant had S.R. touch his penis. (This is the basis of 
count XIII) S.R. also reported that the defendant made S.C touch his private area. (This is the 
basis of count XIV) 

A subsequent search of the defendant's computer revealed numerous images of both S.R. 
and S.C. engaged in sexually explicit conduct. The camera used by the defendant to take these 
images records the date and time that the image was captured. The images recovered during this 
investigation indicate that the images were captured on February 18 and 19, 2003. It is believed 
that the date feature on the defendant's camera was not set correctly and that these images were 
taken during the weekend of August 27-29,2004. 

The images show both S.R. and S.C. engaged in various acts of sexually explicit conduct. 
One of these images shows S.R. touching the defendant's penis. Another image shows S.C. 
touching the defendant's penis. These images appear to be taken in the defendant's house. (This 
is the basis of counts XV and XVI) Based on the information that was recorded when the 
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images were captured these images were taken the day after the images charged in count XI and 
x11.-

On the same day that the defendant had S.R. and S.C. touch his penis in the house the 
defendant took additional images of S.C. and S.R. engaged in sexually explicit conduct. This 
group of images begins at 8:45 a.m. and end at 10:23 a.m. During this time the defendant took 
multiple images of S.R. and S.C. engaged in sexually explicit conduct. An example of these 
images is found at l.jpg, 395.jpg' 599.jpg, 667.jpg, 8 1  l.jpg and 821.jpg (This is the basis of 
counts XVII and XVIII) 

During her interview S.R. reported that the defendant took pictures of the vaginal areas of 
both S.R. and S.C. The sexual exploitation of S.R. took place after the defendant's wife left for 
work. The defendant had both S.R. and S.C. take pictures of each other. The defendant would 
appear in the picture with S.R. while S.C. took the picture. The defendant would then appear in 
the picture with S.C. and S.R. would take the picture. 

S.R. indicated that the defendant took more than one sexually explicit picture of her. S.R. 
gave specific details of how the defendant posed her for these sexually explicit pictures. S.R. 
described how the defendant would take his index finger and open S.C.'s vaginal opening and 
then take a picture of S.C.'s vagina. 

After S.C. and S.R. were sexually assaulted and exploited by the defendant they (the 
defendant, S.R. and S.C.) all "pinky swore" that they would not tell anyone. 

S.R. then disclosed that although the defendant did not open up her vagina like he d ~ dt o  
S.C., he did rub her private area. S.R. indicated the defendant rubbed her private area with is 
hand. This was accomplished by the defendant putting his hands down S.R.'s pants and 
underwear. (This is the basis of Count XUL) The defendant also told S.R. how to make 
sperm. 

Sexual abuse and exploitatioir of B.H. 

In November 2004 another victim of the defendant's sexual abuse came forward. B.H. 
was a friend of S.C. Her date of birth is July 25, 1994. She was 10 years old when the defendant 
sexually assaulted her. On November 5, 2004 B.H. was interviewed by a child interviewer with 
the Pierce County Prosecutor's Office. During the interview described how the defendant 
grabbed her butt with his hand while she was at the defendant's house. B.H. indicated that t he  
grabbing was over the clothes and she described the grabbing by stating, "He did it like a 
boyfriend girlfriend would do". B.H. indicated that the defendant grabbed her butt more then one  
time. (This is the basis of Count XX)B.H. also disclosed that the defendant would walk around 
the house in his undenvear and she had seen his penis. B.H. indicated that she saw the  
defendant's penis on two occasions. 

B.H. also disclosed that the defendant would take pictures of her. B.H. told t he  
interviewer that the defendant would take pictures of purpose of her butt and other spots. This 
would occur when the defendant's wife was at work. B.H. described how the defendant would 
pull her underwear down really fast and take a picture. B.H. stated the defendant took more than 
one picture. At one point B.W, stated, "I'd lay on my back and he'd pull up my dress and take 
pictures of the upper part." She also disclosed that the defendant took pictures of, "My butt and 
my middle part". (This is the basis of Count XXI) The defendant sometimes showed B.H. and 
S,C. the sexually explicit pictures he had taken. The defendant told B.H.not to  tell anyone. 

Sexual abuse of H. W. 

Also in November 2004 another victim of the defendant's sexual abuse came forward. 
H.W. is the cousin of B.H.Her date of birth is September 8, 1996. On November 8, 2004 H.W. 
was interviewed by a child interviewer of the Pierce County Prosecutor's Office. Prior to 
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interviewing H.W. the interviewer spoke to H.W.'s mother and grandmother. H.W.'s mother 
reported that the H.W. had disclosed to her that the defendant grabbed H.W,'s hand and stuck her 
down his pants and that her hand was there for awhile. H.W.'s mother reported that H.W. made a 
hand motion showing how her hand went into the defendant's pants. 

H.W.'s mother stated she started noticing changes in H.W. during the summer of 2004. 
During this time H.W. became moody and indicated that she hated her life. H.W. began to have 
nightmares and she did not want to sleep by herself. At one point H.W. told her mother that she 
thought she (H.W.) was pregnant. 

During the interview H.W. state that she had stayed the night at the defendant's house. 
While at the defendant's house the defendant had H.W. touch his genital area through the 
defendant's clothes on two occasions. H.W. disclosed that the defendant took her hand and placed 
in on his jeans over the area where his penis was. H.W. stated that she tried to remove her hand 
from the place the defendant had put her hand but the defendant would not let her. H.W. stated 
that no one could see what the defendant was doing because they (H.W. and the defendant) were 
covered with a blanket. H.W. was able to give details regarding these sexual assaults. (This is 
the basis of Counts XXII and XXIII) 

Possession of child porn 

A search of the defendant's computer revealed numerous commercial images of minors 
engaged in sexually explicit conduct. Also located on the defendant's computer were images of 
S.C. and S.R. engaged in sexually explicit conduct. 

Imagel24.jpg depicts a young girl sitting on a red towel. The gjrl is naked and her 
vagina is visible in the image. The child does not have pubic hair. (This is the basis of Count 
mV).

Image 137.jpg depicts a young ggrl "squatting" over a toilet. The young girl is naked and 
she is urinating into the toilet. The young girl's vagina is visible. The child does not have pubic 
hair. (This is the basis of Count XXV) 

Image 161.jpg depicts and adult male raping a young child. The adult male is inserting 
his penis into the child's vagina. Both the adult and the child appear to be naked. The child does 
not have pubic hair. (This is the basis of Count XXVI) 

Image my047,jpg depicts a young gr l .  Other then shoes the young girl is naked and her 
vagina is exposed. The young girl does not have pubic hair. (This is the basis of Count XXXII) 

Image naughtydaughter014.jpg depicts a young g r l .  The young girl is naked and her 
vagina is exposed. The young girl does not have any pubic hair. (This is the basis of Count 
XXWI). 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF 
WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

DATED: September 25,2006 
PLACE: TACOMA, WA 
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F I L E DIN COUNN CLERK'S OFFICE 

a.r OCT - 4 2006 P.M. 

PIERCE COUN WASHJNGTOH 
K~vl tdsTocXd u N n  CLERK~ y P / . w u n  

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR PIERCE COUNTY 


STATE OF WASHINGTON, I 

Plaintiff, NO. 04-1-05178-1
I 


vs 
DEFENDANT'S MOTION TO 

MICHAEL BOYD, DISMISS PURSUANT TO CRR 8.3(B) 

Defendant. 

A. ISSUE FOR TRIAL COURT DECISION: 

1. Should the court exercise its discretion to dismiss this prosecution pursuant to CrR 
15 
)I 

8.3@) where the State not only has failed to make the alleged victims available for pretrial I
I 


17 1 1  interview at a time sufficient far thorough trial preparation but also where the State steadfastly I 


11 refuses to provide evidence which forms the basis for numerous counts and therefore is essential 

l 8  
19 II for use in the pretrial interviews? I 
21 IIB, STATEMENT OF FACTS: 

The State has filed an amended information charging the defendant with 28 counts of child 
22 

23 

//I/ rape, child moleslation, sexual exploitation of minors, and possession of depictions of minors 

I 

1 1  engaged in sexually explicit conduct. All of the counts (except the possession counts) involve four  
24 

1 1  alleged victims: D.C., S.C., S.R., B.W. and H.W. 
25 

DEFENDANT'S MOTION 
TO DISMISS MIGINAL BARBARACORES,ATTORNEY, PLLC 

901 South "I"St, #201 
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The State has allcgcd the following counts by alleged victim: 

D.C. - child rape in the first degree (counts 1, V); child molestation in the first 
degree (Counts 11,111, IV, VI); sexual exploitation of a minor (counts IX) 

S.C. - child molestation in the first degree (counts VII, VIII, XIV, and XVI); 
sexual exploitation of a minor (counts X, XI, XII, XVIII) 

S.R. - child molestation in the first degree (counts XIII, XV, and XIX); sexual 
exploitation o f  a minor (counts XVII) 

B.W. -child molestation in the first degree (counts XX); sexual exploitation of a 
minor (count XXI) 

H.W. - child molestation in the first degree (counts XXIII, XVIII) 

The counts with alleged victim H.W, do not involve sexual exploitation of a minor but are 

alleged to have occurred during the period when the defendant is charged with taking explicit 

picture of other victims and when H.W visited the other alleged victims at the defendant's 

residence. 

In order to conduct defense interviews with the alleged victims, the defendant must show 

them the photos in question and ask the alleged victims questions about them. 

To date, not only has the State declined to permit the defense to have copies of the 

photographs (a subject of one of the motions set for 10110) BUT ALSO, and of at least equal 

importance, the State refuses to bring the alleged victims D.C. and S.C. (who are the alleged 

victims in the vast majority of the counts ---- I, 11, 111, IV, V, VI, VII, VIII, IX, X, XI, XII, XVI, 

XVII) to Pierce County for the defendant's pretrial interview. According to the State, these 

victims reside in Idaho. The State has informed the defense that "ofice policy" prohibits the State 

from bringing the alleged victims here because the State apparently cannot afford the expense of 
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bringing the victims here pretrial'. The State, however, is eager to spend hundreds of thousands of 

dollars to incarcerate the defendant for the rest of his life. I 
The State has suggested that the defense telephonically interview the alleged victims about 

photos it cannot show the alleged victims and which the alleged victims could not see. The I 
defense repeatedly has responded that this suggestion prevents the defense from preparing for trial 

in any reasonable way. Likewise, without the photos, the defense cannot interview the alleged I 
victims in Idaho (where D.C. and S.C. reside) - even assuming that the children's parents would 

permit such interviews in the absence of the prosecutor. I 
The defendant has constitutional rights to effective assistance of counsel and also to 

compulsory process. The State has prevented the defendant from enjoying these fundamental I 
eights and therefore the State's behavjor should be sanctioned pursuant to CrR 8.3(b). I 

C. LAW AND ARGUMENT: 

1 .  THIS COURT SHOULD DISMISS THIS PROSECUTION PURSUANT TO CrR 
8.3(b) WHERE THESTATE HAS ENGAGED IN ARBlTARY AND OTHER MISCONDUCT 
WHICH HAS PREJUDICED THE RIGHTS OF THE DEFENDANT AND MATERIALLY 
AFFECTED HIS RIGHT TOA FAIR TRIAL. 

CrR 8.3(b) authorizes this court to dismiss this prosecution where the State has acted I 
arbitrarily or has otherwise engaged in misconduct where there has been prejudice to the rights of I 
the accused which materially affect the accused's right to a fair trial. I 

To support CrR 8.3(b) dismissal, a defendant must show both "arbitrary action o r  

governmental misconduct" and "prejudice affecting [his or her] right to a fair trial." State v. 

' The State's concern about expense demonstrates a "penny-wiselpound foolish" fiscal approach. The State should 
be able to bring the alleged victims and guardians to Pierce County for less than $1000. The State seeks to 
incarcerate the defendant literally for decades. According to the Washington Department of Corrections web-site 
2006, the costs for incarcerating one inmate for one year at Clallam Bay is $29,356; at McNeil Island, $34, 950; at 
Walla Walls, $30,421. If the State is attempting to be fiscally responsible, the State should consider the costs of 
the "iustice" it seeks to obtain. 
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/ I  

Michielli. 132 Wn.2d 229, 239-40, 937 P.2d 587 (1997) (citing Stare v .  Blackwell, 120 Wn.2d 

8?2,83 1,845 P.2d 1017 (1 993). 

Governmental misconduct "'need not be of an evil or dishonest nature; simple / 
mismanagement is sufficient." Michielli, 132 Wn.2d at 239 (quoting Blackwell, 120 Wn.2d atII 
831. 

The Sixth Amendment to the United States Constitution and Article 1, section 22 of the 

Washington constitution guarantee, inter alia, effective assistance of counsel as well asII 
compulsory process to a criminal defendant. "The defendant's right to compulsory process 

includes the right to interview a witness in advance of trial." State v. Wilson, 149 Wn.2d 1, 12, 

65 P.3d 657 (2003), ciiing State v. Burri, 87 Wn.2d 175, 181, 550 P.2d 50 (1976). 

Furthermore, to force a defendant to choose between the right to a speedy trial and the right to  

1 1  adequately prepared counsel because a timely interview has not occurred does materially affect ( 
a defendant's right to a fair trial such that prejudice results. See Michielli, 132 Wn.2d at 240 

(citing State v. Price,94 Wn.2d 8 10, 8 14, 620 P.2d 994 (1980)). 

In this case, the State has thwarted the defendant's right to have its pretrial interviews 

with the charged victims. The State has informed the defense that the alleged victims insist that 

llpretrial interviews be arranged through the prosecutor's office. Thus the State has I

11 1
unconstitutionally deprived the defendant of access to the alleged victims and also the right to 

1 1  interview about the actual charges because the State controls, and has refused to provide in ( 
1 1  discovery, the materials necessary to accomplish comprehensive pretrial investigative 1 

interviews. 

The State's actions thus have denied the defendant his right to effective assistance o f  

counsel as well as his right to compulsory process. Consider that the State expects the defense II 
to interview telephonically children who are alleged to be the subjects of sexually explicit II 
photographs even though the defense is not allowed to possess for purposes of pretrial II 

DEFENDANT'S MOT1ON BARBARACOREY,ATTORNEY, PLLC 
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2 even i f  the State provided the photographs to the defense, the defense still could not show the 

3 photographs over the telephone. In this prosecution, then, the State is in the unique position of 

4 /controlling both the release of' the evidence that forms the basis for the charges as well as 

5 access to the alleged victims. 

6 The State's unreasonable insistence, in a case wherein they have charged 28 counts 

7 against a man whom they seek to incarcerate for decades, the defense should interview the  

8 alleged victims within days of the trial and without possession of the very evidence which 

9 provides the basis for the counts is contrary to Washington law and enduring constitutional 

10 principles. 

I I In this case, the defense asked for interviews early in the summer. The State offered a 

12 date in August which was not workable with the defense team schedules. Further, the State I I
I/offered this date even after the defense stated that such interviews would be futile without the 

I 3  
14 photographs. However, even with the photographs, the defense interview must occur face-to- 

15 face with the victims and then only after the defense had had the opportunity to examine the  

16 photographic evidence with the defendant and also with the defense expert. 11 

I1 
18 IID. CONCLUSION: 

For the foregoing reasons, the State respectfi~llyasks this court to grant the requested 
l 9  
20 relief. 


2 1 DATED this 4' day of October, 2006. 


BARBARA AITORNEI', PLLCCORE\', 
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DECLARATION OF BARBARA COREY 

1.  That I am the attorney for Michael Boyd. 

2. That throughout my representation of Mr. Boyd, I have repeatedly asked the 

prosecutor to make the alleged child victims available for interviews. In August the prosecutor 

proposed on very short notice a date for the interview of the alleged victims who apparently 

were unexpectedly moving to Idaho - the date proposed could not be accommodated by t h e  

defense team's schedules. In addition, I have asked for copies of the photographs in the 

charged counts so that I have the examination noted herein accomplished and also so that I m a y  

use them in the "child victim" interviews. That had not been accomplished by the proposed 

interview date. The prosecutor did offer to make the child who was not a subject of any photos 

available for interview. However, since that child apparently was present in the home when 

photos may have been taken and/or may have discussed the photos with the other alleged 

victims, the defense team needed further discovery to be prepared for this interview. 

3. At one point in our discussions last summer, Mr. Birgenheier agreed that the State 

would provide a mirror image of the hard drive from the computer on which the photos were 

found. This is very important because, although the computer belonged to Mr. Boyd's business 

and therefore understandably bears a fingerprint from Mr. Boyd, the computer was recovered 

after having been buried in a field. The individual who "found" the computer on this sizeable 

~iece of property is an individual from the business with whom Mr. Boyd had difficulties. The 

iefense investigator needs to examine the mirror image of the hard drive to determine how the 

mages were placed onto the computer. When the investigator attempted to obtain the offered 

nirror image of the hard-drive, the prosecutor stated that even if the mirror image of the hard- 
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drive were provided, the defense could not remove the item from the prosecutor's office nor 

examine the item on its own computer. 

I/ 4. That I have repeatedly asked Mr. Birgenheier to make the alleged victims available 

for an interview here in Pierce County. As regards alleged victims, D.C. and S.C. (both of 

whom reportedly live in Idaho, in different parts of the State), the defense needs to show them 

the photos which form the basis for the charged counts. Because the State refuses to release the 

photos, the defense cannot conduct a meaningful and thorough with these alleged victims even 

if it obtains finds to travel to Idaho to interview these individuals. Further, the parents of theII 
alleged victims are unlikely to permit a defense interview without the presence of the 

prosecutor (this conclusion is based upon the State's prior assertion that the parents want the 

prosecutor to set up the interviews). 

5. That it is completely unacceptable to the defense to be denied the opportunity to 

1 )  interview the alleged victims until the eve of trial. In pretrial interviews, the defense 

customarily obtains information that requires follow-up work by the defense investigator, I I 
6. That I also need to interview the other charged victims at a time and place where theI I 

photographs can be shown to these individuals. The defense does not yet have the photographs II 
and therefore cannot accomplish these interviews. II 

7. That with immediate disclosure of the photos, the defense has time reserved to finish 

its preparation (assuming the availability of the alleged victims for pretrial interviews) before 

I I the November trial date. 

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE 
STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT. 

Signed in Tacoma, Washington on October 4,2006. 

25 
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IN THE SUPEFUOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON, 


Plaintiff, NO. 04-1-05178-1 


VS 
DEFENDANT'S MOTION TO 

MICHAEL BOYD, DISMISS PURSUANT TO CRR 8.3(B) 

Defendant. 

14 A, ISSUE FOR TRIAL COURT DECISION: 

15 1. Should the court exercise its discretion to dismiss this prosecution pursuant to CrR 

16 11 83(b) where the State not only has failed to make the alleged victims available for pretrial I 
17 /Iinterview at a time suficient for thorough trial preparation but also where the State steadfastly I 
18 refuses to provide evidence which forms the basis for numerous counts and therefore is essential II I 

19 IIfor use in the pretrial interviews? 

2 1 B. STATEMENT OF FACTS: 


22 The State has filed an amended infomation charging the defendant with 28 counts of child 


23 rape, child molestation, sexual exploitation of minors, and possession of depictions of minors /I I 

24 IIengaged in sexually explicit conduct. All of the counts (except the possession counti;) involve four 

25 ((allegedvictims: D.C.,S.C.,S.R., B.W. and H.W. 1 
DEFENDANT'S MOTION BARBARACORES,ATTORNEY, PLLC 

901 South "I" St,#201
TO DISMISS Tacorna.WA984MNIGINAL 
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IK Y E  SU2ERIOR COURT OF THE S X T E  OF WASHINGTON 


IN AND FOX THE COUNTY O F  FIEZCE 


STATE OF WASHINGTON, 1 
i 

Plaintiff, 1 
1 

VS. ) !do. 04-1-05178-1 
) (C9ANo. 79371-9 

MICYAEL ALLEN BOYD, 1 
1 

aer 'enciant . 1 

VERBATIM TRANSCRIPT OF PROCEEDINGS 


October LC, 2006 
Pierce County Courthouse 


Tacoma, Wzshing~on 

Before the 


Honorable Thomzs P. Larkin 


Amy S. Roezto, CCR 
Offlclal Court Reporter 

Department 3 Superlor C 3 u r ~  
(253) 798-74-5 


COPY 




7
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(No witnesses heard.) 


E X H I B I T S  


YXFIIBIT  MARKZD/ADMITTED 

(No exhihits marked cr a ~ m i t ~ e d . )  
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3ctober 10, 2036, the zS,?;7e--captlzneci =&use zame on d u i y  fcr 

hearlng before the Honorable Thomas P. Larkin, Judge of r L e  

Superlor Court -c a n 3  fzr rne Counry cf 2lerce, Slate cf 

W~shlngton; the fcllow~ng proceeci-ngs were had, tc wit: 

THE COCXT: Tkis is the m2tLer of 


s ~ a ~ e  This case has
vs. Boyd under Cacse No. 04-1-05178-1. 

been referre6 to us from the Crininal Presiding Department 

for 2 motion. 

Are the parties ready? 

MS. CO2EY: Yes, Ygur Eonor. 

TEZ COdRT: This is the defense's notion 

MS. COREY: Yes, Yo-gr Sonor. Thank you. 


THE COURT: I have had a chance to revie 


ail of the materials that have been s-dbmitted to me on tne 


files, so I thank you very ml~ch. 


MS. C3REY: Barbara Corey present in 


court on behalf of my client, Michael 3oyd. 


There are several motions befsre the C@.J~E, a Motion t 


-
Dismiss and then two motions for discovery. ~ ' m 
going to 

argue the motio~s for 'disc~very firsz because zhzy may be 

Stzte vs. 3cy3, 19/10/36 

Xecord of Proceedings 
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disposi~iveof whezlher cr n ~ t.the deferlc? can be urepared ir: 


~ i m efor a trisl. 


Thls case IS set for trlal on Noven~er 13th as a 

no-more conzlnuance case. Lthougn the ?rosecutor kas chosen 

to provlde to the Court seleczed portlors of he 

communlcat~ons de nave had, we have h2d a lot of cral 

communications ar.d have tried to kind sf work rhings out over 

the course of the case. If the defense gets the discovery 

thaz it seeks txlay in a timely manner, \47e can sciil m e e c  the 

November 13th deadiine, and that is evervbocy's goal in the 

case. I know it 1s the Court's goal and the prosecutor's 

goal, and cer~alnly Mr. Boyd's goal. He's Deer I n  c u s t o ~ y  

for -- I 
T 5 E  COJRT: Well, I read everything znat 

you have. Let's talk abour what the State Is going to get 

you and how we're going to accomplisn this. T h a ~  is what we 

should be talking about, and we use tl-ie word -- and I rhFnk 

Mr. Birgenheier used it because it came from maybe the new 

federal law, ~ h e s e  guidelines, as he wants to refer t o  zhem 

as, I would say -- and they use the word "reasonable," which 

is something that we should be doing all of the zime and 

balancing the i~terest of Scth sides on tb-is. 

Maybe I don't know specifically what you want and what 

you want me to do, b ~ t  it seems zo me that 12 we were I 

Srare TTS. Boyd, 12/10/06 
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1 
car,':, i t  q i v e s  ye t h e  o p p o r t u n i t y  then ZD t e l l  you w h a :  1. 

t 3 i r l k  i s  r e a s o n a b l e .  

MS . COXEI ' :  Pz.d Your ?or.?z, I am zlt:are c ,f 

~ h eAdam Walsh Law. 1 mean, c = ; - ~ n s e lwas kir .5  enough t o  I 

r , r sv ide  i t  t o  me. That i s  a  federc l i  I2.w a n  d o e s n ' t  a p p l y  1.2 

7, h ~ s z a s e .  Fede ra l  disc3xrery r u l e s  d o r l ' t  a p p l y  I n  s t a t e  

THE COURT: Well ,  I u s e d  r h e  \ lord  -- 7 I 
g u e s s  I used  t h e  word t o  d e s c r i b e  t h a t  a s  a g ~ i d e l i n e .  

MS. COIIEY: R i g h t .  And what I ' m  a s k i n g  

t h e  Court t o  do i n  terms of n o t i c i n g  what we want i s  t o  c a l l  

upon LINX S t a t e  v s .  Lee G i l e s .  I t  i s  Cacse  No. 0 6 - 1 - 0 3 6 0 4 - 4 .  

T h a ~i s  he c a s e  w l ~ h-,he Tacoma P o l i c e  O f f i c e r  who i s  1 
chzrgeci wizh c h i l d  r a p e  2nd w?:o i s  c h a r g e d  w i ~ hmaking 

photographs  of  t h e  v i c t i m s ;  and t h e  r e a s o n  I'n a s k i n g  rke 

Court  zo l c o k  a t  t h a t  i s  hat was a c a s e  t h a t  J ~ t d g e  Worswick 

dec ided  j u s t  a  couple  of weeks ago -- on t h e  2 8 t h  o f  

September,  a c t u a l l y .  While c e r t a l n l y  Judge Worswick'  s 

d e c i s i o n s  a r e  n o t  any Ey2e of  b i n d i n g  a u t h o r i c y  on t h i s  

Cour t ,  I would ~ h i n k  r h e  Cour t  xoul5. w a r t  t o  know what o t h e r  

depar tments  a r e  d o i n g .  

I n  t h a t  c a s e ,  Mr. Schwarzz, who r e p r e s e c t s  M r .  G i l e s ,  

c s e d  t h e  v e r y  b r i e f  -- t h e  e x a c t  same b r i e f  t h a t  I f i l e d  i n  

r h i s  c a s e  t o  make a Motion f o r  Di scgvery  s ~ c ha s  w e ' r e  

Iseeking i n  t h e  c a s e .  Judge Worswick e n ~ e r e da v e r y  

S t z z e  v s .  Boyd, 13/lC/06 

Record of  2 r c c e e 3 i n g s  




z h s t  o r d e r  r e a l l y  does p r o v i d e  a ~ p r o p r i ~ t ?  g u i 6 5 l i i - i e ~f o r  

7 . 'prcvld;ng :o :he de fense  t h e  - l x ~ c e d-- j 7 D E  PI, he 

m a t e r i z l s  t h a t  we --

THE COURT : Do you h z v e  a cop17 o f  chat 

o r d e r  f o r  me? I d a n ' r  b e l i e v e  t h a t  was z t t a c h e d  t o  a n y  c f6 l 

t h e  n a ~ e r i a l s  t h ~ t  I rev iewed.  

MS. COREY: I ds have a cop17. 1 
THE CGURT: I f  it  was, ther,  I t o t a l l y  

missed i t  

MS. COREY: I have a c o p y .  I a p o l o g i z e  

f c r  t h a t .  I have made a  coup le  of  --

MR. BIRGENHZIZR: I c a n ' t  hzve a c o p y .  

MS. CCREY: IE i s  w e l l  known. I t  h a s  

l5 been i n  t h e  p a p e r .  I Enink c o u n s e l  can p u l l  IT; up off L I N XI 
o r  maybe we can cake a b r e a k  L O  make c o p i e s  c f  ~ t .  

T 3 Z  COURT: Well ,  wha t  we a r e  g o i n g  t o  do  

1s take  a  b r e a k  so  e v e r y ~ o d y  nas a criance t o  s e e  :he same 

~ h l n g .  I t  1s w e l l  Known ~ h z t~t was done and w e i l  known t o  

t h i s  Court and o t h e r s  abou t  whz: t h e  z o n t e r t s  of t h a ~o r d e r  1 
1 s .  I f  I s p e ~ tt lme r e a d l n g  whaz o t h e r  j u d g e s  were d o i n g ,  

t h a z  w3uld be  a  24-hour-a-day opera t ior ! .  

MR. BIRSENHEIZR: As w e ' r e  d c i n g  t h s t ,  

I ' d  zsk t h e  C o ~ r t  t 3  a l s o  t a k e  a copy o f  t h e  p r o t e c t i v e  o r d e r  

on S t a r e  v s .  N e i l  G r e r r i n g ,  02-1-01196-5. 1 

SLate  v s .  Boyd, 10/10/36 
. ,

Record cf P r o c e e z ~ n q s  
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-MS. C O R Z Y :  - w a s n ' z  given a c o p y  of chc.: 

, -
e l z n e r ,  Your H3ncr .  

? Well, we ' ll g e t  e v e r y b o d y  

c o p i e s  o f  i t  a r a  g e t  a l l  o f  rh i s  r e s o l v e d  t k - i s  a f t e rnoc r . .  I 
M2. 3IRGENHEIER: I t  i s  a l s o  

J i ~ c g eW ~ r s w i c k ' s  c r d e r .  Ir t h a t  c a s e ,  she ~ u c l f f e r e n tt 1 

THE COURT: E v 3 r y  c z s e  i s  d i f f e r e n t ;  b c t ,  

a g a i n ,  t h o s e  o r d e r s  c a n  a s s i s t  i h i s  C o u r t  as  g u i d e l i n e s .  

A s  Y s .  Corey s a i d ,  I am r o t  bound w i ~ h  a n y t h i n g  t h e y  

do .  I am w e l l  aware  o f  tha:. 

( l a u s e  i n  P r o c e e d i n g s .  ) 

MS. COgEY: I do  w a n t  t h e  C o u r t  a n d  

C o . ~ n s e l~ o  know z h a t  on t h e  f i r s t  -- on t n e  G i l e s  o r d e r  --

THE CO'JRT: L e t  me f i n i s h .  I'm ] U S E  1 
s b o u c  d o n e .  

MS. COXEY: I w i l l .  

( P a u s e  i n  P r o c e e d i n g s .  ) 

THE COU3T: Okay. 


YS. C'3ZEY: On t h e  f i r s t  p a g e  -- I was 
 I 
making a w o r k i n g  copy. No. 2 ,  t h e  h a n d w r L t i n g  c n  t h a t  i s  my I 

1 
n a n d w r i t i n g  a n d  i s  n o t  Judge W o r s w l c k ' s  2 n d  n o t  i 

S ~ z r ev s .  3 o y d ,  1011006 
3 . e c c r d  cf Prcceedlnqs 
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, ,
: 3~d? r ,and t h a t  I s  all nz:-~dwrit>ngt h a r  b:as an t h e  o r c i c ; . ~in 

LIT;>:; bu t  I was a t te rnpt inq  t o  c r a f t  W ~ G L  
T 

I cr1ocg?t W O U ~ C ~5e 

ar! a p ? r o p r i a t e  l i r n i t a t i c r .  ~ . o d l f y i ? g  h e r  Idc. 2 ,  c h a t  the 

exridence s h a l l  n o t  be giv2r., laaneci, so155, 5- ir. any other 

w a 1 7  p rcv ided  t c  ar.yone o t h e r  than  t h e  d e f e z d a n r  and h i s  

cour.se1, d e f e n s e  i n v e s t i g a t o r s ,  e x p s r t s ;  2nd a l s o ,  w e  warit -, 

s h o ~ ~them t o  t h e  p o s s i b l e  w i t n e s s e s  as  n e c e s s a r y  f ~ rc a s e  

preparation. 

I d o n ' t  know l f  he Court  -- how t h e  C o d r ~w ants t o  

przceed,  ~f you want t o  hea r  argument on t h e  g e n e r a l  

s u b l e c ~--

THZ C O U F T :  I arn gc:?g ~ o  h e a r  a r g ~ m e n t  

3 r d  q-ve -- I want t o  r e a d  ~ h l s  oz2er  o r d e r ,  though-. I heve 

t - 
,-d%er~one .  I h a v e n ' t  r e a d  t h e  o tk ler .  

MS. COREY: F a i r  enough.  

(Pause  i n  P r o c e e d i n g s .  ) 

TEE COURT: Xamcna Lawson i n  t h i s  s n e  

czse ,  Globa l  Compusearch, she  was j u s t  a t e c h  p e r s o n  t o  help 

copy? 

MR. B I R G E N H E I E R :  No. She 1 s  a -- w e l l ,  

a l l e g e s  t o  be  E compdter f o r e n s l c  experE,  even though  I 

~ n d e r s z a n d  h e r  deqree  1s I n  d e n t a -  ~ y q - e n e ;  and h e r  husband 

das ,  I b e - l e v e ,  a  f o r ~ e rc ~ s r - a m s  agen, a 7 3  d3es  computer  

forensics work, and t k e j  !-lave 2 cornpan-). 

a 7 y , 1 C / 1 L ? / O Q  i! 
Recor5  of P r o c e e d i n g s  



THE I X ~ U R T :  l\;ow, I 'iI h e a r  f r o m  you. 1I 

t h t s  h a l l ,  s o  i f  the Cour t  wants t o  h e a r  t h o s e  f i r s t .  

m --I E , ~ COJRT:  Well ,  w e ' l l  s e e  where  w e  get. 

MS. COflZY:  I q u e s  we' ye kine o f  p u t t i n g  

the z a r z  b e f o r e  t h e  h c r s e .  Z was pe rhans  c o r ! f - ~ s e d ,  a l c t l o i ~ y h ,  

Mr. B i rgenhe ie r  d i d  ':ell lrie a t  one p o i n t  l ~ c -wils going p u t  or 

t e s t i m o n y .  I f ,  i n  f a c t ,  w e ' r e  go ing  p u ~  on t e s t i m o n y ,  I 

would ask  t h a t  t h z t  be r e s e r v e d  u n t i l  such  ~ i m e  a s  m y  -- one 

of  my e x p e r t s  a t  l e a s t  can be p r e s e n t  t o  a s s i s t  me i n  t h e  

c r o s s .  I t h i n k  i t  can be  r e s o l v e d  w i t h o u t  t e s t i m o n y ,  b u t ,  

obviously, t h a t  i s  t h e  C a u r t ' s  c a l l ,  noE m i r e .  

This  i s  a ve ry  s e r i o u s  c a s e ,  a s 2 r i o u s  c a s e  both f c r  

the Starre and a s e r i o u s  c a s e  f o r  Mr. Boyd, who i s  c h a r g e d  I 
w i ~ h2 8  c o u n t s  of c h i l d  r a p e ,  c h i l d  m o l e s t a t i o n ,  s e x u a l  

e x p l o i t a t i o n  of min3rs r  and p o s s e s s i o n  0 5  d e p i c t i o n s  of  

c h i l d r e n  engaged i n  s e x a a l l y  e x p l i c i t  p o s i t i o n s .  

The p h o t c g r ~ p h s  t h a t  we a r e  conce rned  ~ S c u tm o s t  a r e  --

w e l l ,  o b v i o u s l y ,  w e ' r e  concerned a b o u t  a l l  o f  t h e  p h o t o g r a p h s  

t h a t  h e ' s  charged w i t k ,  b u t  w e ' r e  p a r t i c u l a r l y  c o n c e r n e d  w i t h  

he photographs  r h a t  n e ' s  a l l e g e d  t o  have t a k e n .  The 

defendant  h a s  e n t e r e d  a n o t  guilty p l e a  and a d a m a n t l y  c e r i l e s  

z h a t  he t o o k  t h e  p h o t o g r a p h s .  Some of t n e  p h o t o g r a p h s  a r e  

a l l e g e d  t o  have been t a k e n  on a d i g i t a l  camera t h a ~was I n  

rhe  ownership of t h e  defendant and h ~ sd i f e ,  and some of  t n e  

i 
I 

1
I 
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p ! ~ ~ ~ ~ q ~ ~ p h sa r e  a l l e q e ' 5  h=,;~e$ e e r ~9:. a cc.mp-~r;er. 

~f I m i g h t  i ~ t e r r ; l ? t ,  I wc~illds k  ~ y . 3 C O U ~ Et h a t  i f  ~ i - I  

t z r e  h a s  .viri-,nesses, t h e y  rerr.air. o u t s i 5 e  of t'15 C3Crrr02i7:. 

MP. EIRGENI-IEIEEI: E e ' s  n o t  a ~ 6 i z n e s s--

, -
h e ' s  a w i t n e s s  fr t r l a - ,  ? o t  a  w i t n e s s  ir! t k L i s  p r o c e e d i n g .  

YS. CORE?': Thank lieu, Y r .  B i r g e n h e i e r  . 

That  h e  t s o k  p i c r u r e s  o f  some s f  t n e  \ . L c ~ i r n s ; a n d ,  i~-,- - ~  

a d d i t i o n  that, c h a t  some o f  t h e  v i c t i m s  w e r e  p e r h a p s  

p r e s e n t  o r  h a d  knowledge o f  p h o t o g r a 7 h s  t h a t  w e r e  s u p p o s e d l y  

t a k e n  by F r .  Boyd o f  o t h e r  a l l e g e d  v i c ~ i r n s .  

The d e f e n s e  -- t h e r e  a r e  a l l  k i n a s  o f  v;ays that 

p i c T . 7 r ~c a n  S e  on a c o m p u t e r .  They car! b e  p u t  on by  sorne5n 

e l s e .  Yolil c a n ' t  t e l l  b y  L o s k i n g  a t  whzz i s  on  a m m p u t e r  

n e c e s s a r i l y  who p u t  it o n .  The c o m p - ~ t e r  n . ~ yh a v e  b e l o n g e d  t 

M r .  Boyd, b u t  o ~ h e ri n d i v i d ~ a l sh a d  a c c e s s  t o  it a n d  c o u l d  

h a v e  used it. Ope i n t e r e s ~ i n g  f a c ~  i n  t h e  c a s e  i s  that t h e  

compute r  t h a t  t h e  S t a t e  a l l e g e s  -_hey r e c o v e r e d  e v i d e n c e  on  

was a c o m p u t e r  f rom Nz. B o y d ' s  b u s i n e s s  t h a t  was f o u n d  S u r i e  

i n  a f i e l d ,  and i t  was i r ,  a f i e l d  on a p r o p e r t y  o f  s e v e r a l  

a c r e s .  I t  was f o u n d  b y  a b c s i n e s s  p a r t n e r  o f  P r .  B o y d ' s  w i t  

whom M r .  Boyd h a d  h a d  some p e r s o n a l i t y  d i f f i c u l ~ i e s  o r  had 

some b u s i n e s s  d i f f i c u l t y ,  s o  w e  t h i n k  t h e  i o c a t i o n  and 

c i r c u r . s t a - i c e s  s u r r o u n d i n g  c h e  c o m p u t e r  Ere u n 3 ~ s ; i a land  

s c s p l c ~ o u s  s i n c e  an  i n d i x ~ l c u a l  who w a r t e d  cc, s r e s u r n a b l y  go: 

r i d  ~ f  e v i d e n c e  p rokzk ;y  w s u l S n l t  p x z  a zorr.pute- i n  a clzsri 

I 
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I i2&g and bcry it _ r l d ttill sorn=.bsdl. &out iz. 

-AE any r x e ,  the importan, consri-,urisr:l prin~lr~les 

that are befclre the Court :his afternoo? really do m a n d z e  

disclosure of the items ssught. The defendaEt, obviously, 

r-as =i Sixth Amenanent riqht to effective assis~ance of 

eol;r!sel, h z s  a right zo zsm~uiscry prozsss, 1.2s 2 right r c  

basically prepare for rrizl by interviewlrig \~'i~?.~?sses, by 

exa~,inir.gthe physizal evidenze, by bsving his experts 

examine the evidence and, if need be, dlszussing items cf 

physical evidence; in :his case, photogra?hs with witnesses 

in the case in order to be fully prepared, fuLl57 

knowledgeable about -he case, and fully zble ro make 

decisions regarding cross-examination. 

In this case, there's no quesrion that is is 

sensitive material, absoluzely no quescion at all. I would 

sub mi^ to the C o ~ r t  that the prosecccor's cffize and the 

police departnents don't hzve 2 monopoly on echics and 

. .
resp3nslble behavior. The Court cin cerrlaicly arder defense 

counsel to Keep the material in a sec- re locztion and to 

restrict access to it and czn fully expect defense counsel 

and :he defense team is gcing to abide by the Court's arder. 

Cerzainly, if individuals did not zbi3e by tYLe C o u r r ' s  crder 

one's bar license is on the line, frankly. There's no reasc 

to belleve rhat an crder, such as Judge Wcrswick crafted in 

he Giles case, could no- be ordered ix tbis case and could 
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I 
I I not k)e t o  t ' r~e  l e t t e r  fo l lowed  by defel-.se c a u r s e l  and  by 

n -/ d e f e n s e  ream. 

- :r! - ,his  c a s e ,  tl- en, we zeed  t o  Kn3b: h i <  r h e  p h o c ' i ~ swe]-t'
.2 

I 
pur an t h e  ClmpuEer. need t3 Krl-lx IL t h e  r l l c t c s  w e r e  

ca?a] l le  of SeLnj ; l : ~ r e d  by z g h c t c  sh39.  We nee-? t o  hax~e  

o u r  e x p e r t  have t h e  o p p o r t u n i t y  t~ lo-!r v e r j 7  c i r - i u l l y  a t  t i l e  

pho tographs ,  t o  b a s i c a l l y  -- l o o k  a t  t h e  sequence  o f  t h e  

pho tographs ,  s e e  how t h e y  were tzlcen, s e e  i f  a n y  -- i f  he  czn 

d e t e c t  any manipulations t o  hsve  o c c u r r e d .  I n  a d d i t i o n  t o  

t h s z ,  because :he pho tographs  were a l l e g e d  t o  have b e e n  t a k e n  

i n  ane s e r i e s  on a weekend when t h e r e  were v a r i o . ~ sgues ts  a t  

t h e  Soyd home, ~t would be i m p o r t a n t  r o  Look z r  t h e  sequer lce  

cf photographs on t h e  d i g ~ t a l  caye ra  L O  s e e  ~ f  ~ h e s e  

phczographs were caken ,  t o  s e e  who was preser : ,  t h a t  s o r t  o; 

~ h i n g .  A l l  of t - e s e  t h i - g s  a r e  esserit ia! l n  o r d e r  f o r  ~ 3 e  

d e f e n s e  t o  a c t i v e l y  and e f f e c t i v e l y  p r e p a r e  t h e  c z s e .  

We have s p e n t  s u b s t a n t i a l  t ime -- a l t h o u g h  it i s  c l o s e  

t,o t r i a l  -- t a l k i n g  t o  o u r  e x p e r t s  whose i d e n t i t y  w e  a r e  

e n t i t l e d  i o  p r o t e c t  u n t i l  such  t ime  we d e c i d e  r o  c a l l  them a s  

w i t n e s s e s  about  wkat p r e p a r a t i o n  c o ~ l dmost  e f f e c t i v e l y  b e  

done t o  r e p r e s e n t  M r .  Boyd. They have a s s u r e d  u s  t h a t  t h e y  

need wha; i s  c a l l e d  a m i r r o r  image of t h e  h a r d  d r i v e ,  , h a t  1 
t h e y  need c o p i e s  of  ;he p h o t o q r a p h s ,  and t h a t  t h e y  p e e d ,  

b a s l c z l l y ,  a c c e s s  t o  a l l  o f  -he photogrz?hs  r h a z  ex is^ In 

rLl-.;s c a s e .  

S t a t e  7 s .  Boyd, 90/183/06 
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Mr. S i r q e n h e i e r  2nd I d i d  have sorrle p p c r r _ u n i . c i e s  t o  

?- - a h o u t  t h i s  a t  p o i n z s  l e n g t h  o f  ~ a s e,dlk v ~ r i ~ u s  i n  r'.e t h i s  

in a d d ~ t i o nt o  t h e  l e ~ c e r s ,  a n d  I r,l-.ink i t  i s  u n f o r t u r , a . t s  

when, you knob,-, s e l e c t i v e  p o r t i o ~ s  sf t h e  c o m m c n i z a t i c r : ~  

becween c o u n s e l  t h a t  a r e  p u t  i n  t h e  c o u r t  r e c c r d  -- w e  d i d  

t a l k  a t  one  p o i n t .  Mr. B i r g e n h e i e r  t ' 3 l d  me, f r o m  m y  

u n d e l - s z ~ n c i i n g ,  t h z t  t h e y  would  p r o v i d e  s ~ n i r l - o rinage or' :he 

h a r d  d r i v e ,  a n c  t h e n  i e  l a t e r  s a i d ,  b :e l i ,  n o ,  t h e y  w o u l d  

p r o v i d e  o n e ,  b u t  i t  c o u l c i r ' t  l e a v e  t h e  b c i l d i n g  a n d  c o u l d n ' t  

be u s e d  on d e f e n s e  c o m p u t e r s .  I t  had t o  b e  ~ s e d  o n l y  on t h e  

p r o s e c u t o r ' s  c c m p u t e r .  Ye t o l d  n e  a t  o n e  p o i n t  t h a t  a 

d e f e n s e  e x p e r t  c o u l d  l o o k  a t  h e  m a z e r i a l  i n  a s s c u r e  p l a c e  

p r o v i d e d  b y  t h e  p r o s e c u t c r  d u r i n g  n o r m a l  b u s i n e s s  hou r s ,  you 

know, w i t h  l i m i t e d  e x c e p t i o n ,  z h s y  m i g h t  t r y  t o  a r r a n q e  f o r  

e v e n l n g s  a n d  w e e k e n d s .  

I t h i r k  t h e  C o u r t  c a n  p r o b a b l y  t e l l  a n d  p r o b a b l y  h a s  

b e e n  a r o u n d  h e r e  v e r y ,  v e r y  l o n g  a n d  knows t h a t  a t t o r n e y s  

c u s t o m a r i l y  p r e p a r e  f o r  t r i a l  aE n i g h t ,  an t h e  w e e k e n d s ,  t h e  

h a v e  e x p e r t s  come i n ,  a n d  h a v e  many o t h e r  c o u r t  c o m m i t m e n t s ;  

s o  it i s  r e a l l y  u n f a i r  t o  t h e  d e f e n s e  t o  Y r y  t o  l i m i t  a c z e s s  

t o  :he m a t e r i a l s  t o  t h e  h o u r s  t h a t  t h e  S t a t e  w ~ r k s .  I n  

a d d i ~ i o n  :o c h a t ,  w e  n e e d  t o  go o v e r  ;he r n z t e r i a l s  w i t h  

Mr. Soyd ,  a n d  w e  n e e d  t o  d o  t h a t  i n  e locztion w h e r e  we c a n  

f r e e l y  c o m u ~ i c a ~ e  I d o n ' t  Know i 5  t l e  C o u r t  i sw i t h  h im.  

zware  o f  t h i s ,  b u t  t k e  j e i l  w i l l  per r r . iz ,  w i t h  a d v a n c e d  

S t z t e  vs. Boyd,  10/1G/06 
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a r rangement s ,  caunse l  t a  go i n z o  t h e  j a i l  w i t h  compua:cr ai-13 

tc: meet i n  2 confe rence  roorr, arid t o  gc 3 ~ s re x h i b i t s ,  Ji;Dc, 

documents i n  any c a s e ,  anci hat i s  wb-rlt we ' r e  s e e k i r l g  La  dc, 

F r\ t h e  opporturiitj7 un res t r a inec i  b~.,. ~ n f s t ~ e r e d  

i n  2 l o c a ~ i o n  t h a t  i s  one t h a t  zhe a e f e n s e  r e e - s  secL:ro 

and f e e l s  i s  c o n f i d e r - t i a l  t c  go ove r  tkiese mz~erials w i t h  our  

c l i e n t  and t o  p r e p a r e  f o r  rial. Withour c h e s e ,  w e ' r e  p u t  i r  

a p c s i t i o n  of be ing  a b l e  co have -- b e i n g  f o r c e d  t o  h a v e  verb  

l i m l t e d  a c c e s s  t o  t h e  m a t e r i a l s ,  n o t  b e i n g  a b l e  t o  show them 

t o  our c l i e E t  e x c e p t ,  b a s i c a l l y ,  xnder  t h e  s u p e r v i s i o n  of t h c  

S r a t e ,  n o t  b e i ~ ga b l e  t o  look  a t  them 2s we need  zo p r e p a r e  

f o r  t r i a l .  

O f t e n t i m e s ,  and I ' m  s u r e  t h e  Cour-, is aware,  y o u  may be 

re paring f o r  t r i a l ,  yo-LI may be  r e a d y ;  arid, a l l  3f t h e  

sudden, you need t o  go back and l o ~ k  qu ick1y  a t  one i tem. o r  

oze exhl.91: I n  yoLr p r e ? a r a t i o n ,  s o  rL w o ~ l db e ,  we s u b r n ~ t ,  

unw3rkable f o r  t h e  d e f e n s e  o b e  preparing f o r  ~ r l a lt o  

dec lde  maybe a t  10 :00  a t  n l g h t  when were working  on he c a s e ,  

we need t o  look  P ~ c t i l r e  1 1 2  aga l r , .  We ' re  n o t  g o l n g  t o  b e  

a b l e  t o  do  t h a t  by c a l l l n g  t h e  p r o s e c u t o r  and s a y l n g ,  "We 

,, k.ave bll, h e - r ~ y  

zeed t o  l o o k  ~t t h i s . "  That 1s n o t  t q e  way IL w o r k s .  I t  1s 

u n f a l r  and  u n r e a s o n a b l e  t o  r e q u i r e  cne par r ,y  t o  F r e p a r e  r , h e i r  

case  on t h e  s c h e d ~ l e  o r  a t  t h e  mercy c f  :he zlme c o n s t r a l n ~ s  

of t h e  o t h e r  p a r t y .  

-
This 1 s  n o t  a r e q ~ i e s t  t h a z  1s f r l - ~ o l o l , s l y  made.  _ t IS 

I 
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r., -, 4- a request t h 2 t  i s  mad2 b e z a c e  a n y c n e  e n , o q ' s  l o o k l n q  2-t  

t h e s e  m z L e r i s l s .  I t  i s  2 r e q u e s t  tlPlat i s  made t o  e n s u r e  t r i ; t  

-che d e f e n d s n t  r e c e i x ~ e s?.is c ~ n s r ; t u t i o r . a l  r i g h t s .  I w o u l d  

subrri-, t h a t  ,he r u l e s  i n  Wash inq ton  -- a l t h o u g k  t h e r e  i s  rlo 

Wash ing ton  a p p e l l a z e  c a s e  d i r e c t l y  or! p o i n ~ ,  a n d  it m a y  w e l l  

be t h a t  c h i s  w i l l  b e  t h a ~c a s e  a t  some p o i n t  -- t h e  r u l e s  

c l e a r l y  c o n t e m p l a t e  :he e x c h a n g e  o f  m a t e r i c l l .  4 . 7 ,  t h e  

"I?-
c r l m i n a l  r u l e ,  Is t h e  r u l e  on d i ~ c o v e ~ , ~ .:.-- zrid- 4 p r s e c u t o r  

t h e  d e f e n s e  d i s a g r e e  or! t h e  s c o p e  o f  t h a t  r c l e  a t  t h i s  p o i n ~ .  

mL h e  p r o s e c u t o r  c i t e s  t o  S - d b s e c t i a n  A a n d  sa17s :he r u l e  o n l y  

r e q u i r e s  d i s c l o s u r e .  They o n l y  h a v e  t o  t e l l  u s  t h a t  t h e  

e v i d e n c e  e x i s t s  a n d  ,hen show i~ t o  u s .  

I t  i s  w e l l  known a n d  w e l l  s e ~ c l e db y  t h e  I l2ash ing ton  

C o u r ~ s  t h a t  c o u r t  r u l e s  a r e  c o n s c r u e d  i n  t h e  same m a n n e r  a s  

s t a r u c e s ,  a n d  s o  t h e  l a w s  on c o n s t r u c t i 3 n  of  s t a t u t e s  i s  t h a t  

you h a v e  t o  r e a d  a l l  p a r t s  t o  h a r m o n i z e  t h e n  a n d  t o  g i v e  

e f f e c t  t o  r h e  whole  z h i n g ;  a n d  I b e l i e v e  i t  i s  4 . 7 ,  Sub H ,  

hat t a l k s  a b o u t  ;he c u s ~ o d y  o f  m a t e r i a l s  a n d  s a y s ,  i n  t h e  

c o K r s e  of  d i s c o v e r y  p r o c e e d i n g s  i n  a crlm:nal c a s e ,  materials 

p r o v i d e d  h a v e  t o  r e m a i n  i~ t h e  e x c l u s i v e  c c s t o d y  o f  t h e  

d e f e n s e  a t t o r n e y .  T h a t ,  o b v i o u s l y ,  c s n t e r n c l a z e s  t h a t  t h e  

n a t e r i a l s  a r e  g o i n g  t o  be g i v e r .  t o  t h e  3 e f e n s - b e c a u s e  i f  

t h e y  w e r e r , ' ~ ,  t h e r e  w o u l d  b e  no  n e e d  f c r  zny  r u l e  on c u s t o d y  

o f  t n a t .  

-i n  o t h e r  c a s e s ,  o c h e r  v e r y  s e r i o c s  c a s e s ,  m a t e r i a l s  a r c  

S t a t e  vs. Eoyd,  10/13/05 
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r o c z i n e l y  p rcv ided  t a  t h e  d e f e n s e .  I n  cEses  where here's 

DNA evidence,  t h e  S t a c e  can have a copy cf t h e  s a m s l e  rrv se17.ci 

t o  i t s  exper-,s t o  exaT.132. I n  a t h e r  z s e s  wherz t n e r e  a r e  

hgmicide c a s e s  where p e o p l e  a r e  rn~rcieredi n  qra?nir ,  a n d  

h o r r i d  manners, t h e  autops17 p l c t u ~ e s  a r e  giver!  t o  tne 

d e Z e ~ s e ,  and t h e  c e f e n s e  i s  e n t i t l e d  t o  t z l k  co h ' i t r i e s s e s  

abou t  ~herr . .  T h e  S t a t e  does  no t  seek t o  cor lcro l  t h o s e  t lrpes 

of evidence t h e  way t h e y  seek  t o  c o n t r o l  t h e  e v i d e n c e  ir! t h i :  

c a s e .  

The p r o s e c u t o r  h a s  suggeszed t h a z  t h e r e  a r e  r e a s o n s ,  

b a s i c a l l y ,  f o r  no t  p r o ~ r i d i n g  t h e  d i s c o v e r y ,  that t h e y  k ind  of 

f a l l  under t h e  law of t h e  Adam Waisk Law, which I t h i n k  we 

have argued t o  t h e  Cour t  and 1 t h i n k  t h e  C o u r t  h a s  i n d i c a t e d  

might be ar! a p p r o p r i a t e  g u i d e l i n e  f o r  s e t ~ i n g  f o r t h  some 

s t a n d a r d s  of r e a s o n a b l e n e s s .  They have a r g u e d  o f f i c e  p o l i c y .  

Again, o f f i c e  p o l i c y  i s  n o t  t h e  law; and Mr. S i r g e n h e i e r  h z s  

p o i n t e d  o x t  on s e v e r a l  occasioris  thzE t h ~ tK Z S  c'lie o f f i c e  

p o l i c y  when I was w i t h  t h a t  o f f i c e  a l m o s t  t h r e e  y e a r s  ago.  

That ,  I t h i n k ,  has  no we igh t  o r  s i g r - i f i c a n c e .  I t  d o e s n ' t  

r e l i e v e  t h e  S t a t e  of i t s  d i s c o v e r y  b ~ r d e r .  I t  w a s n ' t  a 

p o l i c y  I d r a f t e d .  Even i f  I ag ree  >!ith I t ,  i z ' s  c e r t a i n l y  

n o t  t h e  law. 

He c i t e d  t o  some o t h e r  c a s e s  t h 3 t  i n c i i c a t e  t h a t  --

o t h e r  f e d e r a l  c a s e s  t h a t  pe rhaps  nzve S e e n  r e n d e r e d  i n v a l i d  

Sj- t h e  Acam Walsh Law; b u t  t h e  f a c ~t h a z  C o ~ g r e s shad L C  I 



. ,

Crlaz-, t h e  \/;!v'alsk~L ~ ; J ;r e s z r i c t i n c  -wlzse r r l r i z tLsn  ~ . L I ~ < J c ; . ~ :  

- b - , - - , 
_,l=,_, prFor  t c  tyne e;lac:r.er.t or' that la;;, 6: I z a s t  i n  r s a ~ r a l  

co9;r ts ,  i~ wzs b e l i e v e d  z?iaz i r  bras rezsons!31e, a p p r o p r l a c e ,  

and ,  indeed,  mandated t o  p r o v i d ec o n s z i t u t i ~ ~ n a z l l y  t h o s e  

m a t e r i a l s  t o  t h e  de fense .  The Washington C o u r t s  h a v e  

h i s c o r i c a i l y  been very  p r o t e c t i v e  of  ' i r .d e f e ~ d ~ n t sr i g h t s  

c r i m i n a l  c a s e s .  They have adopted  many s ~ z r l d s r d s  t h a t  a r e  

f a r  more s t r i n g e n t  than  t h e  f e d e r a l  c o u r t s ;  and ,  c e r t a i c l y ,  

i t  can be e n v i s i o n e d  it would no t  t h i n k  that i c  was 

a p p r o p r i a t e  o r  p r o t e c t i v e  of M r .  Boyd's  r i g h t s  t o  d e n y  him 

and h i s  counse l  t h e  r i g ' l t  t o  possess  t h e  v e r y  e v i d e n c e  t h a s  

forms t n e  b a s i s  of t i e  c5.arges a g z l r - s t  k- i r r . .  

I know t h e  Courc hea rd  t h e s e  c y p e s  of  z z s e s  b e f o r e ,  

and I know t h e  Cour t ,  l i k e  everyone e l s e ,  i s  v e r y  s e n s i t i v e  

r o  t h e  needs of  a l l  of t h e  p a r t i e s .  The p r o s e c u t o r  h a s  

responded t o  t h e  d e f e n s e ' s  a s s e r t i o r , ,  and t h e  c o r r e c t  

a s s e r t i o n ,  t h a t  we need t o  show t h e  n a t e ~ i z l s  t o  t h e  v i c t i m s  

L O  t a l k  abou t  he c i r c u ~ s t a n c e s  under which t h e  p h o t o g r a p h s  

were t aken  by simp l y  s t z t i n g  i n  b o l d  i? h i s  S r i e f  t h a t  --

and I ' m  l o o k i n g  a t  h i s  s u p p l e a e n t a l  memorandum a t  Page 2 ,  

" M s .  Corey p roposes  t o  show t h e  c h i l d  pornography  t o  t h e  

7;ietims. " 

You know, i~ i s  p i z t u r e s  o f  t h e  c k i l c i r e n  t h e m s e l v e s .  

What I want t o  know i s ,  who took  ~ h e  pictures? Who was 

p r e s e n t ?  Who, i f  anybody, wzs LelLing y o c  t c  p o s s  iz 2 



cer4 ;a in  manner? 3 2 :  s c r t  sf th inq- .  ' I 'heli ' re noc S ~ O L J I - :  .LC 

-,ne chilciren t o  i n f l ame  tiler. o r  t o  e m b ~ r r a s st h e n  o r  t c  

hu ln i i i aze  them. T h e y ' r ?  shown f o r  t h e  l e y i t l m a ~ eand p r o p e r  

p u r p o s e  of t r y i n g  cc  defend Y r .  93\7d, 3f  z r y i n q  t o  find out; 

if he was even p r e s e n r  wher! t h e s e  p l z c l ~ r s s  ,,:ere zzilcer. 

T h e r e ' s  p i c t u r e s ,  w e ' r e  c o l d ,  where t h e r e  are Darr,s of a d u l t  

b o d i e s  in t h o s e .  We want t o  t h e  p p i z t ~ l r ~ s  thesho7~i t c ~  

c h i l d r e n  and have them t e l l  u s  whose b c d i e s  r h o s e  a r e ,  who 

t o c k  t h e  p i c t u r e .  I f  an a d u l t  t3ok  t h e  p i c t u r e  a z d  a n  a d u l t  

is i n  t h e  p i c t u r e ,  who took t h o s e  p i c t u r e s ?  We want  t o  know 

when t h e  p i c t u r e s  were t a k e n .  There i s  a l a r g e  ? a r t  of  t h e  

t i m e  charge  pexiod  where M r .  Boyd w a s n ' t  working i n  P i e r c e  

County, he was n o t  p r e s e ~ t  i n  P i e r c e  C o a n ~ y ,  and  s o  we need  

t o  have t h e  photographs  f o r  t h e  c h i l d  v i c t i m  i n z e r v i e w s .  

Now, we have bad a l o t  of  back 2nd f s r t h  a b o u t  how 

r h e s e  i n t e r v i e w s  a r e  going  t o  be  azzornpl ished.  The 

p r o s e c . ~ t o r  d i d  t r y  t o  s e t  them up --

MR. B I R G E N H E I E R :  One i s s u e  a t  a t i m e .  

~ h o u g h t  w e ' r e  j u s t  do ing  EP-e i s s u e  on r h e  a c c e s s  r h e  d e f e n s e  

can  have t o  t h e  c h i l d  po rn ,  n o t h i n g  beyond c h a t ;  t h e n  we do 

have o t h e r  i s s u e s .  -
I 

1 m t r y i n g  t o  focus  or. Dne i s s u e  a r  a 

t i m e ;  o t h e r w i s e ,  t h i s  i s  g o i n g  t o  be r3o  c o n f u s i n g .  

MS. COREY: Well,  I i h i p k  t h e  n e e d  f o r  -

I t h i n k  t h e  i s s u e s  a r e  i n z e r r e l a t e d ,  z r d  t h e  i s s c e  o f  why we 

. .
need t h e  m a t e r i a l  f o r  t r i a l  p r e p a r a t i o n  i s  t:e=: in-co --

Szaxe  v s .  30yd,  10/10/96 
2 e c c r d  o f  P r o c e e s l r g s  



~ c \ ~ . t,rue . 

!qS. C Z R Z Y :  -- -,he need t o  i r , t e r v i s w  /:l-.e 

vict i r r : .  

We do need t o  i n t e r v i e w  t h e  v ic t l rns ,  ar.5 t h e r e  have 

been e f f o r t s  made t o  s e z  t h o s e  u p .  I hzve beer. t a l k i n 2  with 

a forer.sii: p s y c h o l o g i s t  31-1how b e s t  t o  c3nd.,lct t h e  i n ~ e r x ~ i e w  

t o  rrinimally t r a 7 ~ m a t i z e~ n e s ec h i l d r e n ,  i f ,  i r .  f a c t ,  t rauma 

i s  a  product  of t h i s  k ind  of t h i n g ,  though t  a b o u ~  d o i n g  r h e  

i n t e r v i e w s  and maybe r e s e r v i n g  i t ,  n o t  showing them t h e  1 
p ic -ca res  u n t i l  t h e  t r ~ a l ;  b u t ,  f r a n k l y ,  rklat  1s n o t  r e a l l y  I n  

my z l i e n r , ' s  5 e s c  i n t e r e s t  because  I need t 3  knsw hrhat t h e  1 
children a r e  golng t o  s z y  abouz how zhe p - c r u r e s  w e r e  tzkei-., 

where hey were t a k e n ,  wren t h e y  were :&ken, I n  o r d e r  t c  

e f f e c t i v e l y  de fend .  We c a n ' t ,  t h e r e f o r e ,  i n t e r v i e w  t h e  

c h ~ l d r e n  wl thou t  t h e  p l c z u r e s .  We z a n ' t  l n t e r v l e w  t h e m  ove r  

t h e  t e l e p h o n e .  I f  we d o n ' t  have t h e  m a t e r l z l s ,  we c a n ' z  go 

t o  Iaaho where w e ' r e  t o l d  two of  t h e  c h ~ l d r e nnow r e s i d e ;  

a lzhoLgh,  we have l e a r n e d  f r o r  t h e  a t t o r n e y s  In rhe 

d i v o r c e  -- my c l i e n t  was p r e v i o u s l y  m a r r l e c  yo t h e  m o t h e r  o f  

t ~ oof  t h e  v i c t i m s  -- hat t h e y  have,  i n  f a c t ,  b e e n  i n  

liv'ashington subseqcen t  t o  moving t o  Idaho,  s o  I d o n ' t  know i f  

t h e y ' r e  go ing  t o  come over  h e r e  b e f c r e  t i e  rial now; b u t  we 

ceed  ts do ~ h e s e  i n t e r v i e h ' s .  We need t c  do hem I n  p e r s o n .  

We can dc, them i n  a s e n s i t i v e  m.anner. t;c c a r  do zhen, ZL, 

S t a t e  v s .  Boyd, 1 0 / l E ~ / 3 C  

Rec3rd c f  2 r o c e e c l n g s  




e l i c i t  t h e  kir,Cs s f  ir.forr~a:Fon t h a t  >!e nee? tc have zc 

prepare  f o r  t h e  'case.  

I t h i n k  t h e  Court  kn2ws c h a t  ? a r t  cf p r e ? a r i n g  f c r  a 

c a s e  i s  n o t  a n l y  - t e s t i n g  a l l  or' chz e v i d e n c e ,  hecoming  

t h o ~ o u ~ h l q 7f a m i l i a r  wi th  a l l  of ,he e v i d e n c e ,  showing i t  t c  

,he c l i e n t ,  d i s c u s s i n g  I z  i.rith t h e  z l i e r - t ,  but a l s o  u s i r l g  i~ I 

t hen  t o  adx.ise t h e  c l i e r : ~  s t re r lg t i -15 :  ~ ! n d  o fcn t h e  k ~ e a k r ! e s ~ s  

t h e  c a s e ,  where we t h i n k  t h e  c a s e  i s  q o i n g  LC) yo.  A l l  of 1 
t h e s e  t h i n g s  a r e  d e f e n s e  at torne:7 's  f u n c ~ i o n s  a s  defined by 

t h e  C3ur ts  over  t h e  many d e c a d e s .  I 
This  i s  n o t ,  i n  summation, something  t k a t  ws wanr 

Decaase we want t o  d i s s e m i n a t e  i z ,  b e c a u s e  we want t o  show it1 
I 

zo peop le  tha-, d z n ' t  nave any r ~ g h z  13 s e e  lt b e c a u s e  ~ e  1 
I 

a b s o l u ~ e l y  d o n ' t .  A s  i nJudge Worswick r e ~ o g ~ i z e c  the G i l e s  

o r d e r ,  we want it f o r  t h e  s o l e  p-drpose of  p r e p a r i n g  f o r  

a . That  i s  a l l .  I'rr. n o t  go ing  t o  g i v e  i~ t o  anybody,  

l s z n  it t c  mybody,  s e l l  i c  t o  anybojy ,  shaw i t  t o  anybody 

- 7whc i s  n o t  r e l a t e d  t o  t h e  c a s e .  bve a r e  r o z  q o i n g  t o  a s e  then 

i n  any p r o c e e d i n g s ,  o b v i o u s l y ,  o t h e r  t h a n  -,his p r o c e e d i ? g  . 

They a r e  zample te ly  i r r e l e v a r . t .  They a r e  s e n s i z i v e  m a t e r i a l ,  

and t h e y  j u s t  be long  i n  S z a t e  o f  Washington v s .  M i c h a e l  Boyd. 

Obvious ly ,  p a r t  or' r e s p o n s i b l e  c o n t r a 1  of  them i n v o l v e :  

noE d u p l i c a t i n q  therr. and no: y i e l d i n g  c c n ~ r o l  of them t o  

myone  e l s e  i n  t h e  c o u r s e  of t h e  p r e p a r z t i c n .  C b v i o u s l y ,  a  

v e r y  c a r e f u l  r e c o r d  woclc be k e p t ,  and he n a t e r i z l s  wocld be 
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TEE C ~ U E I T: w e l l ,  t n ~ ti s  L < : ~ YY O U  r e  

n e r e .  

1\15!. C3REY: T i ?  7 0 ,  Counse l .  

MR. ZIRGENHEIER: 1 r . v e s t l g a t o r  Clark has 

viewed -,he Images.  I c a K  t r y  t 2  sun?rr~~r;ze.b:l-~az he w o u l d  s a y .  

' - ' ~ rt cf ths i r n g e s  -- t h e r e  I .-,. pl;:;clr,2t ,,-I' L!IE d e f e n d a n t  

~i n  t!ie images.  T h e r e ' s  a t ime l i n e .  -.?kszal':canleras h a v e  2 

t ime  l i n e  of  when t h e  p i c t u r e s  were ta:cer.. Nobi1 t h e  d s t e  i s  

c f f .  I t  d o e s n ' t  show a t  t h e  end of Nc?emher. Ir s h o w s  a 

d i f f e r e n t  d a t e ,  b u t  t h e  p i c t ~ r e s  z z e  s e q ~ e r . t ; a l ,  t n e y  show I 
I 

different t h l n g s  go lng  o n .  The aefendar., 1s s e e n  In t h e  1 

p l c t u r e s  -- t h e  d e f e n d a n t  1s seen  I n  ,he p ~ z c ~ r e s .O n e  

p i c t u r e ,  h e ' s  shown frorr t h e  back .  On h ~ sr - g h t  b u t t  cheek 

1s t h e  word "Schnookurns." ( P h o n e t ~ c )  f i e ' s  w e a r l n g  a p a i r  

of Scooby Doo u n d e r w e ~ r .  You s e e  ?:czures cf hlm with 

3,2obr Doo u n d e r ~ e a r .  Y3u s e e  h:m w i t ?  o n e  of  t h e  v i c t rns  

sir,t:ng on h i s  l a p .  T h e r e ' s  o t h e r  p i c - r e s  w i t 1 - 1  h im w i t h  a n  

e r e c z  p e n i s ,  and t h e  g i r l  i s  holdin5 onLo zhe  p e r - i s .  T h i s  

shows t h a t  he  was i n v o l v e d  In t h e s e  pictures, s c  t h e  i d e a  

t h a t  she  needs  t o  look  a t  t k e  picture ~ o  ~ a i kt o  t h e  

v i c t i r r . ~-- I have i ? t e r v i e w e d  t h e  7:ictirn -- 2nd I know w e ' r e  

jurriping around a l i t t l e  b i t .  M s .  Ccrey wan ted  t o  i n t e r v i e w  

t h e  a i c 2 i m s .  F~our of  t h e  f i v e  v i c t i n s  were  h e r e  f r o m  :he dayl 
I 

z h a t  Ms. Corey 3ecane  zhe  a ~ t o r n e y  1-p t c  --

1 

State ~ ~ s .  l G / ' 1 0 : 3 6Boyc, 

Xecord o f  P r a c e e c i n g s  




THE ZOUP,T: I h a v s  r e a d  sli o f  t h a t ,  2nd. 

7 knot: a l l  o f  t 5 a t .  Irlhar, Iwant t o  k1ai.: is, I b;a?t t o  ],:row 

wi;at yau  ~Yiin!;  I s'no;lld d; :ere,  orc*sr s h ~ ~ ~ l . 3whht ? l ~ - 53,:. 


I ' m  g o i n g  t o  s a y  t h i s ,  I c g r e e  -- and 7'11 conle o c c  ir. fzcjn'; 

S O  you know where  I ' m  g o i ~ gw i t k i  t h i s .  - made some n ~ t e st o  

make s- re t h a t  I c o v e r  tnem.  T h e r e ' s  r:c q u e s t i o n  in rny x i n d  

t h a t  t h e  l aw s a y s  t h a t  t h e y  s h o u l d  nave a c c e s s  t o  t h i s  

8 1 i n f o r n a t i o n .  

9 MR. BIRGENHEIER: A b s o l u t e l y .  

THE COURT:  We a l l  a g r e e  3n t h a t .  Nobody 

15 g o i n g  t o  a r g u e  t h a t  a c  a l l ,  t h 2 t  lt s h o u l d  b e  r e a s o n a k l e .  

MX. SIRGZNHEIER: I a g r e e .  

TXE Z3URT: I t  sFLouLd b e  b a l a r - c e d ,  a n d  I 
t h e  C o u r t  s h o u l d  a l s 3  c o r s i d e r  t h e  i n t e r e s t  o f  the v i c t i m  i n  

.
t h e  c a s e .  Now, 11 t h e y  g e c  a c c e s s  zs t h ; s  i n f o r m a t i o n  i n  

some way where  t h e y  h a v e  a c c e s s  t o  i t  for t h e  d e f e n s e  l a w y e r , l  
I 

f o r  t h e  r e f e n d a n t ,  f o r  t n e i r  exper:s ;3 l o o k  a t ,  L O  i 
a n a l y z e  -- a s  s h e  s a i d ,  t h e r e ' s  many r e a s o n s  t o  l o o k  a t  it --I 
t h e  s e q u e n c e ,  w h e t h e r  t h e y  h a v e  b e e n  a l t e r e d ,  how l t  g o t  o n 7 3  

t h e  c o m p u t e r ,  a l i  o f  t h o s e  t h i n g s  t h a t  I d o c ' t  r e 3 l l y  k r . ~ ~I 
a b o u t  ' chat  w e l l ,  b u t  I h a v e  a l i t t l e  b i t  o f  u n d e r s t a n d i n g  1 

I 
a b o u t  hat -- s o  t h e y  c a n  l o o k  aE t h e m ,  l o o k  a t  t h e  s e q u e n c e ,  

who i s  i n  them,  a n d  a l l  o f  t h o s e  t h i n g s  s o  t h a t  t h e y  c a n  

p r e p a r e .  They a r e  e n t i t l e d  t o  a l l  o f  t h a t ,  s o  w h a t  I w a T i t  t o I 
know i s  how w e ' r e  g a i n 9  tc do i t ,  he m e c h a n i c s  c f  how t o  d o  I 

S t a t e  vs. 3 o y d ,  10/1C/Q6 2 3 
Reccrd o f  P r o c e e d i n g s  



I;. Ysu'r e  g l i n q  t c  ell me how we r e  g o i n g  rc j o  i t .  

!';13..13IRGEN4EIER: That  i s  why I was g o i n g  

t o  a l l  F a a . Fe i s  a compcter e x p e n  ar.̂  a n  cxy:l_ai-i~i 

< 1 h 3 ~ ~t h l s  can  be s e t  u ~ .  iI 

TEE C 3 U R T :  That IS our wa17, a n d  t h e n  I 

a l s o  want t o  know t h l s :  I want t c  know roug:?ly -- ; h z v e  


7 loolted a ~  Judge W3rswick1s o r d e r .  I? d o e s n ' t  l o o k  t o o  b a a .  ! 

8 I would p robab ly  tweak i t  ;l i t t l e  b l t .  T h e y ' r e  g o i n g  t o  q t r  


a c c e s s  t o  what they  w z n r .  You a g r e e  w l t k .  _ h a t ?
91 

M3, BIRGENSZIER: I a q r e e .  

TPE S3EFT: Wha: : c i c n ' t  ;-.ink yoc a g r e e  

t o  1 s  t h a t  t h e y  skou ld  have a c c e s s  L O  mh.7l r - b e t ~ ~ e e n  and 

t h r c u g h  t r i z l .  

MF:. BIRGSNHZIER: I d o n ' t  b e l i e v e  t h e y  
I 

15 / shou ld  have t h e i r  own copy where i t  c o u l d  Secome l o s t ,  

d i s s e m i n a t e d .  

THE COURT: And t h e n  i f  t h a t  i s  y o u r  

concern -- I d o n ' t  t h i l l k  I have any concerr .  r k a ~  M s .  Carey i s  

going  t o  be o u t  t h e r e  r e p r o d u c i n g  it, p h o r c o p y i n g ,  p u t t i n g  

it on t h e  I n t e r n e t ,  s e n d i n g  it o u t  t o  f r ie r -c i s  agd r e l a z i v e s ,  

o r  somehow e ~ t e r t a i n  anyone; however,  ~ h e s e  t ? l ings  h a v e  a way 

of g e t t i n g  somewhere where p e o p l e  who s h o u l d n ' t  have a c c e s s  

do have a c c e s s ,  s o  I want t o  know what r e z s o ~ z b l e  p r o t e c t i o n s  

we can come up w i t h  t o  p r o t e c t  t h e  i n l o r m a t i o n  w h i l e  i r  i s  i n I 
h e r  cus tody  o r  wh i l e  r h e y  have a c c e s s  t o  LE i f  zr ia t  is t h e  1 

i 
I 



- - 

way I was g ~ i n gt o  g o .  I ' l l  cone OU, r i q h t  no?? and s a y  t k : l  z : 

In >lsr rfisponsfi to kavlng ali of t k e  phlctcs 2nd i r ! t e r ~ i € ? . / ; i : ~ ; ]  

- the  k ids  pP.ctos, I 312ulci want L O  know an5  r e v i e w  and set: 

. ,
what ?nor-os w e ' r e  t a l k i n g  about  and  K-1.4; t h e  1 - 1 3  r e  g o i n g  t o  

s e e  these  p h ~ z o s  b e f o r e  I a l low z h ~ z  - -tc hzsner:. 

MR. EIRSENBEIER: I'1L q.-i7e t n e  C o u r t  --

THE ZClURT: Tllat 13 ~ l i e ~ - ?  f r sI 'rn c o m i n g  

on t h a t ,  and s c  t h e r e ' s  what yoc c a n  resporld t o  s o  that we 

7?t rc t h e  p i r t  h e r e  on whzr d e z i s l o n  I hzx.:~. tz m a k e .  

MR. BIRGENHEIER: M s .  Corey i s  e n t i t l e d  

t o  see  t h e  p i c t u r e s ,  no j o u b t .  Her c l i e n t  is e n t i ~ l e dt 3  s e  

t h e  p i c t u r e s .  Her e x p e r t  i s  e n t i t l e d  LC s e e  t h e  p i c t u r e s .  

We a l l  a g r e e  on t h a t .  The oniy  i s s u e  i s  where t h e  p i c t u r e s  

a r e  going t o  be when s h e  looks  a t  them. Thzt  i s  t h e  whole 

p o i n t  h e r e .  I f  we serr. u p ' z  s e c ~ r el o c a z i o n  -- now, M s .  Core 

p v r i  i n d i c a t e d  s h e  o ~ l y  j- st h a r d, - y i n a l l y  wanzed t h e  p h o r o s ,  

c o p i e s ,  p i c t u r e s .  Then she  ,old me, r 3 ,  I ' d  r a t h e r  h a v e  t h e  

on d i r k ,  have t h e  C D s  w i ~ ht h e  pho tos  3n them. Then,  l z t e r  

on, she i n d i c a t e d  t h a t  s h e  wanted a  m i r r o r  image of t h e  h a r d  

d r i v e .  

I d o n ' t  p r o f e s s  t o  be any computer q e n l - J s ,  ~ u t  my 

u n d e r s t a n d ~ n g  I n  hav lng  dane a nilmbe-. o f  t 5 e s z  cases LS t n e y  

would ~ a k e  t h e  d e f e n d a n t ' s  computer,  make 2 r r , l r ro red  image --

it i s  n o t  c a l l e d  d u ~ l i c a t e ,  b u t  t h e  m i r r o r e d  image w h e r e  i t  

i s  almost  i d e n t i c a l  t o  w h a t  i s  on his z o x p c t e r .  T h a t  would 



-,her: be giver! t c  b!s.  Csrey,  a l b e i t ,  e i t h e r  a secured  l o c a t i o r  

o r  h e r s e l f ,  and then  h e r  f o r e n s i c s  p e r s o n  w o u l d  be able to g( 

, , -r and uslr,g s c f t x a r e  s:rrc-ar t o  r e ~ r l e v a l  s a f t w a r e ,  ~ 3 ~ 1 1 5  

be a b l e  t o  go i n z o  rl-le computer an3 pli:':k ex7erq,:t'r_inqc5L o: 

t h e  computer, p u l l  a l l  of  t h e  f i l e s  o f f  of he c o m p c t e r .  

A m a j o r i t y  of t h e  pho tos ,  i f  m t  &112f i'ne p h o t c s  i n  

t h i s  c a s e ,  t h e  de fendan t  had p u t  i n  u n a l l o c a t e d  s p a c e .  He, 

b a s i c a l l y ,  dumped them i n t o  a n o t h e r  a r e a .  That  i s  why I'm 

,

g s i n g  t o  have I n v e s t i g a t o r  Clazk t e s i 1 1 y  t o  where he found 

t h e  pho tos .  Sc i f  Ms. C2rey had a c c e s s  t o  he m i r r o r e d  imag 

o f  t h e  h a r d  d r i v e ,  h e r  e x ? e r t  c o u l d  use  s o f t w a r e  which w o ~ l d  

p u l l  up t h e  p h c t o s  and s e e  i f  t h e  p h o t o s  t h a t  she  p u l l e d  up  

o f f  o f  t h e  computer a r e  ~ h esane  t h i n g s  that 

I n v e s z i g a t o r  C l a r k  p u l l e d  up .  I f  s h e ' s  g i v e n  :he C D s  and 

l o o k s  a t  t h e  C D s  i n  a s e c ~ r e dl o c a t i ~ n ,211 of  t h a t  car. be  

done a t  a s e c u r e  l o c a t i o n  wi thou t  M s .  Corey h ~ v i n g  a c c e s s  

where s h e  j u s t  t a k e s  t h e  pho tos  and l e a v e s ,  t a k e s  them t o  h e  

o f f i c e .  

Her argument i s  t h a t  t h a t  w o u l d n ' t  work.  She h a s n ' t  

t r i e d  i t  y e t .  She h a s n ' t  g iven  it -- I nave  o f f e r e d  m u l ~ i p l  

zirr~es f o r  M s .  Corey t o  come up -- and I u n d e r s t a n d  it Is  w i t  

me s i t t i n g  t h e r e .  I ' l l  p u t  t h e  d i s k  ix, and  I ' l l  p u t  t h e  

ghotos  up f o r  t e n  seconds  s o  t h a t  you c a n  g e t  a f l a v o r  f o r  

what t h e  pho tos  look l i k e ,  a t  l e a s t  yo-d have  an idea of  rhen 
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v i c t ~ m s  a r e  do ing .  These ~ i c t u r e s  a r e  e:.:z-enely q rap l i :  c.. 

m e a n ,  yo'^ have n ine- ,  t en -yea r -o ld  g i r l s  laying down p u l l i r ~ qI 
t h e  ? i ? s  of t h e i r  :~ag ina  c p e r  f o r  ;he came;., p L c ~ u r e s05 ~ h - z i  

g i l r l s  snaking  c i g a r e t z e s ,  p i c t ~ r e s  of -,he g i r l s  i n  t h e  

shower,  211  of t h e  t k - i ~ g stFlaz t n e  viczirns  t e s ~ l i f i e dta -- "1-
d u r i n g  he i n t e r v i e w  v . e r , ~ i o n e d .  I 

I t  i s  c l e a r  tl-lz-, r'ne c r l rn ina l  d i s c c x ~ z r ~ ~i s  g o v e r n e d  b y  

t h e  Super io r  Ccur:, and Your Honsr h a s  scnle d i s c r e t i o n  sr. 

what y o u ' r e  goirg t o  do .  As Ms. Corey p c i n t e d  o u t ,  the S t a t e  

i s  only r e q u i r e d  zo d i s c l o s e  t h e  e x i s t e n c e  o f  t h e  p h o t o s ,  

d i s c l o s e  r,he e x i s ~ e n c e  of t h e  e v i d e n c e .  We have d o n e  t h a t .  

We have t o l d  h e r  abou; t h e  e v i d e n c e .  T h i s  i s r . ' ~a s i t u ~ t i o n  

where we knew of t h e  phozcs and d i d n ' z  t e l l  h e r  a t  a l l  a b 3 u t  

zhe pho tos .  

The c a s e  law i n  Washington S t a z e  r e g a r d i n g  d e f e n d a n t ' s  

mr l g k t s  t o  c h l l d  pornoglraphy 1s c u r r e r t 1 ; - n ~ n e x ~ s t e n t ., n e r e  

a r e  r.o a p p e l l a t e  c a s e s .  I t r i e d  S t a r e  vs. Gre;ning, ar.d t h a t  

c a s e  was t r i e d  b e f o r e  Judge Or landa .  Judge V~Jorswick ' s o r d e r ,  

whizk I handed up, i s  he o r d e r  z h a t  was u s e d ;  and,  i n  t h a t  

c a s e ,  Yr .  Kawamurz chose  n o t  t o  view t h e  irnaqes b e c a u s e  

M s .  Lawsor, d i d n ' ~  work o u t .  He d i d n ' z  use h e r  a s  a n  e x p e r t .  

M s .  Corey cannot  come up  and t e i l  zhe  Cour t  o n e  

s p e c i f i c  r e a s o n  why s h e  h a s n ' t  t r i e d  t o  view t h e  p h o t o s  i n  a 

sec-dred l o c a t i o n .  I have t a l k e d  t o  I n v e s ~ i g a t o r  C l z r k  

r w l t i p i e  t l m e s .  What I t o l d  him i s  -- a s k s 5  Ys.  C a r e y ,  now 

I I 
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do \7oc war.t t o  ser. t h i s  i:~? You l e t  ne Kr;ax,fi;hsw 17ou want c 2  

s e t  i, u p .  W e ' l l  g l ~ / - e  you a room. Y c i i  2nd ::cur i n v e  s t i q 5 r n r  

can  g:, i n t o  t h e  room. I f  yo-L war.t L O  have j u s z  t n e  d i c l - 5 ,  
-


we ' ll g ive  you t h e  d i s k s .  We ' 11 have 2 systsrn t h e r e  . You 

can  p u t  t h e  d i s k  i n  r h e  d i s k  d r i v e ,  b - i ~r,ne b u r ~ o n ,  a n d  he 

p i c t u r e s  w i l l  come up .  You c a n  look  ct t h e  p i c t u r e s  as l o n g  

a s  you w a n t  t o ,  zoom i n ,  zoom o u t ,  zurn them c p s i d e  down, 

whatever  you want t o  do wi th  -,hem. The o n l y  r e s t r i c t i o n  i s ,  

wher y3u l e a v e ,  we have t h e  d i s k .  You d o n ' t  make c o p i e s ,  an 

you leave  t h e  d i s k .  I f  you want j u s t  t h e  p h o t o s ,  w e  ' 11 hand 

you he p h o t o s .  i ~ S e ' l l  make c o p i e s  of :he phcccs. Y o u  can  

s i t  i n  t h e  room, view t h e  p h o ~ o s  t c  your  h e ~ r z ' s  c o n t e n t .  I 

yo3j. wanc t o  t a k e  them ';,o t h e  j a i l  S O  your  c l i e n t  c a n  v iew tr! 

pho tos ,  t h a t  i s  f i n e .  W e ' l l  s e t  up a s e c z r e d  i o c z t i o n  i n  -,h 

j a i l .  Nobody w i l l  wstch you. Nobody w i l l  keep any r e c o r d  c 

your  a c t i v i t y ,  of how l o n g  you looked a t  j ~ h i c h  p h o t o s .  I f  

y o l ~want a m i r r o r e d  image of t h e  h a r d  d r i v e ,  w e ' l l  do hat 

a l s o .  W e ' l l  make you a  r r i r r o r e d  image of  t h e  h a r d  d r i v e .  

You p rov ide  u s  a copy of t h e  h a r d  d r i v e .  V o c  g i v e  u s  t h e  

p h y s i c a l  h a r d  d r i v e  i t s e l f ,  a b l a n k  hard d r i v e .  

1 n . r e s t i g a t o r  C l a r k  w i l l  copy e v e r y t h i n g  on t h e  d e f e n d a n t  ' s 

h a r d  d r i v e  o n t o  t h a t  h a r d  d r i v e .  We l g i v e  you ai p ~ i l 

' ' Icomputer,  g i v e  you zn o p e r a t i n g  systerr. s:rn::zr t o  w h a t  i s  i r  

t h e  Crenning o r d e r .  W e ' l l  g i v e  yo;^ a mD-se, zny o f  t h e  

s c f t w z r e  q~cu need  s o  t h a t  yau car. s i t  i; t h e r e  and look ax 
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1 t h e  p h a t o s .  You zar. s e e  %;"lacp h o t o s  e > : i s t  or tl- ere, a r : y  d s c a I 

- I
I 

i 
n 

I f i l e s ,  ~ n y  ~ ' 2  at. S1-i3eWorc f l l e s ,  x h a t e v e r  y3i1 '3  l i k ?  l z o k  

car. do at iz a s e c u r e d  l o c z t i o n  >: i t? -out  ?-?vinq t c  h a v s  6 
3 ,  


s p e c i f i c  d i s c l o s u r e s  h e  r e s t r i c ~ e do r  c i e f e r r e d  D r  make s u c h  

o r d e r  a s  a p p r o p r i a t e  ~ r e v i d 2 d  tha r -  a l l  n1zi;t7ri.zil and 

i n f o r m a ~ i o n  t o  which  a p a r t y  i s  e n t i z l e d  m u s r  13;. c l - s c l o s e d  i n  

t i m e  t o  p e r m i t  t h e  p a r t y ' s  c o u n s e l  t o  make b e n e f i c i a l  u s e  

t h e r e o f .  We h a v e  t n o r o u g k l y  d i s c l o s e d  t h i s  i ~ f o r m a t i o n .  

I ' l l  h a n d  up a c a s e  -- a n d  I ' v e  g i v e n  t h i s  t o  

M s .  Corey  -- S t a t e  v s .  Norby, 1 2 2  Wn. 2d 258. Thaz case t a l k s  

a b o u t  Lhe r e s t r i c t i ~ n s  u n d e r  C r i r n i n z l  R c l e  1 . 7 ,  s p e c i f i c a l l y ,  

4 ( 2 ) .  I t  s a y s ,  "'Jpon showing  o f  m a t e r i a l l y  z o  the 

p r e s e n t a t i o n  o f  t h e  d e f e r s e  and, i f  t h e  r e q u e s t  i s  

r e a s o n a b l e ,  t h e  C o u r t  i n  i t s  d i s z r e ~ i o nmay r e q u i r e  

d i s c l o s u r e  t o  t h e  d e f e n d a n t  o f  r e l e v a n t  m a t e r i z l  a n d  

i n f o r m a t i o n  n o t  o t h e r h - i s e  s p e c i f i e 3  b y  c h e  r u l e . "  I t  t a l k s  

a b o u t  -- I ' l l  g i v e  a copy  t o  t h e  Court. 

I t  t a l k s  a b o u t  t h e  r e s t r i c ~ i o n s .  I t  h a s  a t w o - p a r t  

t e s t  i n  i t .  I n  o u r  memorandum on Page  5 -- a n d  it t o o k  m e  a 

l o n g  t i m e  t o  f o r m  t h e s e  i s s u e  ~ t a t e m e ~ t s .! h e  f i r s t  i s s u e  

statement I h a v e  i s ,  d o e s  Lhe S t a t e  comply  w i t h  i t s  

5 b l i g a t i o n  u n d e r  C r i r n i n s l  Rlile 4 . 7  ( a )  when t h e  S z a t e  



I

I 
1 n , i n s ~ - se n ~ s ~ e d  s e x c a l l ? .  e x p l i z i ;  = r13 ' -1z t  2r,d t h e  St;,i n  : r ?  


i rfialces t h e  irnzges ~ v a i l c h l e  t o  Se  vie~qed. k y  r_he d e f e n s e  

2 1 
3 wi rhou t  i n t e r f e r e n c e  f r o n  i ' ie S-,a-,s? r d,zes C r i m i n z l  Rule 

4 4 . 7 ( h )  a l low ;he Court  tc r e g u l a t e  t h ~  d e f e n s e ' s  a c c e s s  ro 

i - 7

1m;ges t h a t  c i e f i t  mlno-rs engaged i n  s e x L i i l \ .  e x p l i c i t  

i v i e x e d  i n  a s e c ~ r e d  l o c a t i o n  where t h e  In lages c a n ' t  be? I 

d u p l i c a t e d  o r  l o s t ?  

T h e r e ' s  s e v e r a l  c a s e s  o u t  t h e r e  -- and I ' m  s u r e  t h e  

Cour t  has  r e a d  t h e  memorandums -- b u t  sexTera i  f e d e r a l  c a s e s  

sdppor red  t h e  n o t l o n  t h a t  r e s t r i c t l a n s  s h o ~ l dbe  p u t  or, r h e  

c h l l d  po rn ,  i h a t  :hey n 3 t  ] U S E  be  hanaed O L E .  The C o n g r e s s  

- i  p a s s e d  2 law and P r e s i a e n i  Bush s i g n e d  i r i o  law r e s t r i c t i o n s  
I 

~2 I 

on c h i l d  porn k e i n g  d i s t r ~ b - o z e d .  One of zhe  c a s e s  M s .  Corey 

c i t e s  i s  a c a s e  o u t  of  Ar izona .  I n  r e s p o n s e  t o  t h a t  c a s e ,  

t h e  Ar izona  Supreme Cour t  changed t h e  Ar izona  r u l e  o n  

d i s c o v e r y  of chile porr- .  I n  S ~ a t e  v s .  Ross o u t  c f  F l o r i d a ,  I 
-,he Court  changed -- p ~ tr e s t r i c t i o n s  on a c c e s s  t o  t h e  c h i l d  

po rn .  I 

i 
20 I b e l i e v e  t h e  Cour t  h i t  t h e  n a i l  r i g h t  on t h e  h e a d  when 

l t  s t a r e d  M s .  Corey and h e r  c l i e n t  a r e  e n ~ l t l e dt o  v i e w  ~ h e s e  

n a g e s .  T h e r e ' s  r!o d o u b ~  t h a t  h e r  e x p e r r  i s  e n t l t l e d  10 vrew 

2 3  / h e .  The whole i s s 7 ~ ei s  where t h e y  view thern. A r e  t h e y  1I 

2 4 given  c o p i e s  and a l l o w e a  st t o  go o r  i s  Lz  r e a s o c a b l e  -- I 
I 

! 
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- ,
still -1rTes in the easz end of 2ierce Co.~nty :hat is dey?.!ctei 

1 . o  n  w r s spread, d q c e  k c o n t a  ~ i - 1 s  1 
defendant's penis. Is it reasonable that thzt image no: 1)~. i 
ais~ributed again, not be copied again, not be made a g z i r l ,  

and e allowed to only be viewed in a secured lacation? 

Ms. Corey has not even attempted to view these ircacjes 

at 3 s~ljccred location. She's n c ) t  rr~dclea r . y  e f f c ' r :  to ~ 7 i e ~  

these images with rhe State cr the investigatc)r. Simply, 

since December of iast year, she said, I want copies and that 

is it. I want copies and that is it and nothin,: else. 

I'm going to close with one quote, and it is in my 


menorandurr,, it says, "The criminalization of possession of 


d e g ~ c ~ i o n s 
of ckild pornography reflects -he special nature 

of he material. The imaqes themselves are harmful t o  

present and future psychological, emotional, and xental 

health of these known child viztims. Every ~ i m esuch images 

are reprod;lced, there is a material praduced hat is a 

permanent record of the chila's pzrticipatioc. The harm to 
I 

the child is exacerbated by their circulation." 


The last thing I'd ask the Court to do Is to look ac 


the preamble language under the child p:?rr, statutes and 


sexual exploitation statu-Les. The Legislaty~re put up a clear 


directive. It is illegal to possess, to phctograph, to sell, 


LO bring In the state this material. Ic is sul=]ect to civil 


forfeirure. It canrot be distribuzed over and over and over 


I 



a g i i n .  it is rezr;izkle 501 the Co;rr LO p;r 2 resiric:_ar! 

or. zccess to tl-.is mc-,srial 2nd have access ~ ? l . , ibe at a 

sec1jre5 l3zation where Ms. Corey can l ~ o kat it without 6r:y 

in~erference from aflyone, 2nd she can look zt it withour 

zrlyboay knowing whar she's lookinl;;t so she can prepEre fc: 

trlal. I would ask the Court to enter a prarecrlve order 

sir.ilzr to -the one thzt was done in S t a ~ e  v.Gzenring. 

?IS. CORZY: A g'~ick resporise, Your Eonor 

I agree wholeheartedly with all of the legislative, yc 

know, rationale for protecting the dissemination of this 

information. I don't have any interest in d c i ~ g  azything 

with t3is information but preparing my client's case and 

vigorously defending hi^. The prosec-~tcr doesr't want to 

control where the evidence is looked ac; they want to control 

w5en. The f a c ~  of the matLer Is, they're not willing to qive 

LIS 24-iour-a-day access to he material, and I would submit 

that it is not really reasonable or appropriate or even i 
practical for this Court LO order them to make these 

materials available for us 24/7 because they don't know when 

we're going to want to use them. 

I am a solo-practitioner. I'm in other ~rials. I 


prepare for cases late at night, on the weekend. That is 


when I do my rial preparation. The expert is from out 3f 


state. He is going to come up on wee!kends when he's here for 


o~k-ertrials, w h e ~  he is available kind of hers and there tc 


I 1I 
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I 

come ~ i pand do his w3rk 3r: the case. I2 ad3i~ion to t!-~s:,~, ' i3  

need to 9-3over the materials with tne defenciant in t h e  3 i l ,  


and I 'q.dess we're sup~ased 2 check ~i:err.~ . J Lfrom i h e  

prosecutor who is, appsrently, going tc wsiz for us to ret.irri 


them. 


The restrictions that they're p u ~ z i n son us -- or that 

they want to put on us are restrictio?.~ t h a ~  are unnecessary. 

I mean, we're professional people. I car .sscre the Court, 

you know, ~ 5 t hevery flber in ~ . ybeing t thzse rr,aterials 

are going to be as secure as they zre with the prosec-otor's 

office. I mear., I will keep them in rr.y Sznk safe-deposit box 

if that is what the Cour: orders and keep a record of when 

they're checked out and where chey go. i 
- .nave a safe zt my 

house. I can lock it. It has never been breached. I want 

to look at hem, my investigator wants to look at them, the 

experts want to look at them, my client needs to look at 

them. Mr. Birgenheier says, well, you haven'^ come up arld 

looked aE =hem in rcy office. That is true because o u r  plan 

of investigation is differezt. It is, first, to go over the 

ma~erials comprehe~sibly with the iLvestiqaror and with the 


client and :hen to decide where we need to ga. 


I don't want the materials beyone the ~ i m e  for trial. 

I understand that the Court is concerned about asking the 

children about them. I thiXk that beca-~se they form the 

basis for the chzrges, it is importar.: to cia that -- it is 

I 
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i m p m i a n t  t o  be 3.~1'. -3 i n t e r v i e w  them fr.ll:- i ~ .1 1-12 TL7p , 

l : o i ~ e ~ e r ,n e c r d  t h e  Cocrr. E ~ I Ka b s u t  ;rnposi?.T r e a s o n a b l e  ! 
gc ic i e l ines ,  an6  what I h e a r d  t h e  l o u r t  sa17 i s  t h r t  w e  c l i s i ~ : ; ~  

w i t h  'he Court  p r i o r  t o  t n e  w e ' r ei n t e r v i e w  what p i c c ~ ~ r e s  I 
5 1 giirq t o  use  ~ i t heach  c h i l c ,  c e r t a i n l y  sornezi-ling t h a t  scur,::~ 

I 

r e a s o n a b l e ,  and w e ' r e  w i l l i n g  t o  work wit!^ it Lf L l - i r t  i s  w k & t l  

Pt h e  Court a d o p t s .  L o u n s e i  d i d n ' r ,  addrescc t h a r  . T!ie fa c r  i s ,  


8 we need r o  do t h a t  i n  p e r s o n  wi th  t h e  c h i l d r e n .  


I d l d n ' t  a g r e e ,  and  M r .  B l r g e n h e l e r ,  I b e l l e v e ,  

m-squoted me o r  misunderstood me when he a : d  t h a ~I a g r e e d  

c h a t  a l l  he S t a t e ' s  burden  was, was t o  d i s c l o s e  r h e  1 
existence of ev rdence .  I d o n ' t  ~ h i n k  chai. r h z r  i s  t r u e .  I 

t h i n k  r h a t  i n  a c a s e  where he S t a t e  i s  s e e k i n q  t3 a d m l t  

p h y s i c a l  ev idence ,  such  a s ,  pho tographs  o r  o t h e r  items, t h a r  

t h e r e ' s  more t h a n  -- t h e  S t a t e  has  an o b l l g a r i = n  of  m o r e  t h a n  

t e 1 l i r . g  t h e  d e f e n s e  we have t h i s ,  we have t h c t .  The d e f e n s e  
I 

1- 1 	 is, obv ious ly ,  e n t i t l e d  t o  p o s s e s s i o n  of tP.e i t e n s  so  t h a t  

:hey can mean ingfu l ly  p r e p a r e  f o r  t r ~ a l .  Tr? a h o m l c F d e  c a s e ,  

f o r  example, t h a t  I ' m  d o i n g  r l g h t  now, t h e  S t a r e  a g r e e d  t o  an 

o r d e r  hat allovjed u s  -co t a k e  a l l  o f  tr ie physical e v i d e n c e ,  

t h e  guns,  t h e  bloody clor_hing,  a l l  o f  t h a t  s o r ?  o f  s t u f f ,  a n d l  
nave 1~ f o r  3 0  days t o  s e n d  it t o  o u r  e x p e r t  In a n o t h e r  s t a ~ e  

and b r i n g  i t  back .  C l e a r l y ,  i n  a c a s e  where t h e  g ravamen  of I 

r h e  o f f e n s e  i s  t h a t  t h e  de fendan t  c r e a t e d  t ~ e s e  o b j e c r s  t h a z  
I 

-,he S t ~ t e  s a y s  a r e  c r i m i n a l  i s  e n t i t l e d  t o  look a t  t h o s e  

S t a t e  v s .  Boyd, 10/1C/l26 3 4 
Record  of Troceedinq-s  

I 



o b j e c t s ,  i t o  p o s s e s s  t h a s e  c b j e c t s ,  s o  that wee n ~ i ~ i e u  c c l r i  

rrieaningful p r e p a r e .  

Thz defense  -- o r  t h e  State s e o r r e c t  ;kLat a t  one 
i
I 

p o i n t ,  -,hey d i d  c f f e r  t o  make what i s  c z l i e c  a r r i r r o r  image 

of ~ k eh a r d  d r i v e ,  b u t  trier? t h e y  s a i d ,  "You can't have i t .  

W e  w i l l  make you a  m i r r o r  image, b 7 2 ~you c a n ' t ,  t z k e  i t  o u t  of  

t h e  o f f i c e ,  you c a n ' t  use  it on your own computer ,  you can 

, >

o n l y  use 1- n e r e . "  I mean, t h a t  is p c : n t l e s s .  T h e r e ' s  n o  

reasor!  t o  make a  m i r r o r  irrlage i f  w e  Ere r.c?t a l i o w s d  ta 

acr;laliy have t h e  t ime 20 ana lyze  i t  a n c  i o  a n a l y z e  i t  w i t h  1
I 

e q ~ i p m e n t  t h a t  we deen a p p r o p r i a t e  f o r  t h z t  analysis. 

The Court  has  h i t  t h e  n a i l  on ~ h ehead and i s ,  I ~ h i n k ,  

v e r y  a c u t e l y  i n t e r e s t e d  i n  p r o t e c t i n g  t h e  tor-stitutional 

r i g h t s  of my c l i e n t ,  a t  t h e  same t ime ,  r n a k i ~ ga p p r o p r i a t e  

p r o t e c ~ l o n  f o r  t h e  s e n s i t i v e  n a t u r e  of ~ h l sm a t e r i a l .  I 

wo~ld,a g a i n ,  ask the Court t o  -- i f  it were L O  adopt t h e  

G i l e s  o r d e r ,  would tweak it somewhat, and  I would i n v i t e  t h e  

Court  t o  do t h a t  and p e r m i t  u s  t o  p r o c e e d  w l t h  p r e p a r a t i o n  of 

r h i s  c a s e .  We ' re  s z i l l  a t  a p o i n t  wkere we can he ready for 

t h e  November 1 3 t h  t r l a l  d a t e .  The c z s e  I s  o l d .  I a m  t h e  

r h i r d  a t t o r n e y  on he c a s e ;  and l e t ' s  g e t  t h e  s 5 . o ~on t h e  

road .  

MR. SIRGENYEIER: The o n l y  t h i n g  I ' m  

going  t o  s a y ,  Your Eonor, i s ,  Cour!sel ls  argumenr i s  my e x p e r t  

_s c o ~ . l n g  from o u t  of Eown. That  can be a c z c m p l i s h e d  by I1 

S t a t e  v s .  Boyd, 10/;0/06 
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hzving  a secured  l o c z t i o n .  She w c u l d n ' t  i-la-~e 24-hocr accesc. / /  

h ~ th e r  azswer i s ,  I a ? t o  r p c t h e  ' J z i l  and show ihen?  

t o  he d e f e n d a n t .  S h e ' s  a c t  goinc; ~3 Se  a b l e  t o  riln u p  zc, 

lie j a i l  wi tn  r k e  c o n p u t e r .  S h e ' s  a i m i l i s d  s h e ' s  g o i n g  zc 

hzve t o  g i v e  n o z i f i c a t i n  ahead  o f  t i n ~ e .  W e ' r e  happy L C  meet 

t h e s e  proposed r e s t r i c t i o n s  i n s t e a d  G? g i v i n g  n e r  tl-~ec h i l d  

po rn  arid i e r  h e r  go wi th  i t .  

MS. COREY: I guess  I would ilse i t  when 

I ' m  w r i ~ i n gb r i e f s .  Y0. j .  know, I may want t o  w r i r e  a b r i e f  

t h a t  d e a l s  wi th  P i c t u r e  109,  and  I might wznt t o  l o o k  a t  i t  

z g a i n  as I ' m  p r e p a r i n g  my b r i e f .  I nay warlt t o  l o o k  a t  i t  i i  

p r e p a r a t i o r ?  f o r  c r o s s - e x a m i 9 a t b n  and l o o k  a t  i t  t h e  morriing 

of t h e  c r o s s .  I ' m  n o t  t r y i n g  to, you know, make f r i v o l o u s  

p 3 i r . t ~  o r  t e l i  t h e  C o ~ r t  c h a t  I want t o  engzge  in a c t i v i t i e s  

- ,hat a r e n ' t  n e c e s s a r y  f c r  t h e  d e f e ~ s e  c f  Mr. Boyd b e c a i l s e  I 

d o n ' t .  I want t o  d3 my job and g i v e  t h i s  man what h e ' s  

e n t i t l e d  t o  under  t h e  l aw.  

THY COURT: Okzy. W e l l ,  we d o n '  t trl7 

c a s e s  by s u r p r i s e .  A d e f e n d a n t  has  a r i g h t  t o  t 3 e  

i n f o r m a t i o n  and what t h e  e v i d e n c e  i s  t h a t  h e ' s  c o n f r o n t e d  

w i t h  b e f o r e  t r i a l .  Thaz i s  why we s e t  up t h e s e  r u l e s ;  and 

t h e  r u l e s  a r e  expec ted  L O  b e  f a i r  and r e a s o n a b l e  t o  b o t h  

s i d e s .  The de fendan t  h a s  a r i g h t  t o  z h i s  e v i d e n c e .  Nobody 

i s  a r g - ~ i n gt h a r  5e d ~ e s n ' t ,and fie can o b s e r v e  i t  w i t h  h i s  

a t t o r ~ e y ;  however, t h e r e  i s  no r i g h t  t o  -2ni i rr . i ted a c c e s s  t o  

"C t a t e  v s .  Boyd, i 3 / l C / 0 6  3 6 
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exricience, no  s7jch t h i n g .  T 'm- - .a t  wo3;lid Se Ilks s a y i n q ,  wc,.li '. ; 


T . > -when ~ h ebody i s  t h e  Lssq;le i n  t h e  czse ,  L v..dnr t o  k e e p  i t  ~n 

t h e  r e f r i g e r a t c r  a t  rril- o f f i c e  s o  that we c a r  lock aL t k l e  

wo-~ndsand measxre them 3ver  and over aga i r . .  1 you U O Y : 't 

g e t  un l imr ted  a c c e s s  t o  t h a t .  You c o ~ 1 d c n . e  up w i t h  a 

thousand o t h e r  t h i n g s  c h a t  you donl-c  g e t  ' ~ n i i r . i t e da c c e s s  t o ,  

b u t  you have t o  hzve reasor ,ab le  access  -3 I t ;  ar.d t o  t h ~ r  

bod;:, t o  have your e x p e r t  'ne a b l e  to g s  In ar-!d e x a m i n e  i t ,  

make s u r e  t h a t  whoever d i d  t h e  o r i g i n a l  a 1 2 t o ~ s y  d i d  i t  r i g h t ,  

d i d n ' t  make m i s t z k e s ,  was tho rough  and e f f e c t i v e  and  

e f f i c i e n t  -- peop le  g e t  t h e i r  own e x p e r t s  t o  c3me i n  in a i l  

k inds  s f  a r e a s ,  s o  hose a r e  t h e  r ~ l e schat we p l a y  b y .  

Each c a s e  i s  d i f f e r e n t ,  and s o  zk.e o r d e r s  t h a t  

Ju'dge Worswick has  s i g n e d  i n  a  couple  cf s t h e r  c a s e s  a r e  k i n d  

of  g u i d e l i n e s  f o r  me 2s t what i s  r e a s o n a b l e .  I c a n  look  a t  

i t  and s a y ,  I l i k e  t h i s ,  I d o n ' t  l i k e  t h z ~ ,  1 d o n ' t  l i k e  

t h a t ,  i n  t h i s  p a r t i c u l a r  c a s e .  One t h i n g  t h a t  i s  u n f z i r  t o  

-,he d e f e n s e  i s ,  i s  t h e y ' r e  a s k i n q  f o r  e v e r y t h i n g ,  t h e  o l d  

shotgun approach ,  make s u r e  we g e t  e v e r y t h i n g  now b e c a u s e  

d a r , ' t  know what t h e  e v i d e n c e  i s  going  t c  show. We h a v e n ' t  

seer! i t .  

A s  f a r  a s  t h e  e v i d e n c e  i s  concerned ,  t h e y ' r s  going t o  

have a c c e s s  t o  it a s  you s c g g e s t e d ,  Mr. B i r g e n h e i e r ,  i n  a 
! 

s e c u r e  l o c a t i o n .  They can make ZrranqenenLs t o  have char, orl 

a t  l e a s t  two o c c a s i o n s ,  zwa s e p a r a t e  o c c a s i o n s ,  s o  they can  
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go Ir. cnd a r e  al lowed t c  have t h e  m i r r c r  lrnaq? arid t a k e  E. 1 
I 

7 -
,OOK zt t h a t .  T n e y ' r e  ai~o-de=i  fro rsvieb; no, j - c s t  the cii .s lc 01 

t h e  s c r e e n ,  bcz ~ l s er o  l a v e  t h e  c o p i e s  cf all o f  the 

photographs  p r i n z e d  o u t  and f o r  t h e i r  -- r o  b e  a b l e  t o  re.i7iei 

them a t  t h e  sane  tirne.  They ' re  t o  have a u b s t a r t a l  amour,t 

o f  zime t o  make n o t e s  of every  p h o ~ o  i f  t i le i -  \<ariL s o  that, i: 

pre"" '~ ing ,  she  C E P .  r e f e r  t o  P h o r o  64, r h I = .  I r ;dhar i t  

d e p i c t s ,  I can r e f e r  t o  t h a t  i n  my b r i z f ,  however we're g o i n  

t o  number them. AL some p o i n t ,  a l l  of t h e  p h o t o s  s h o u l d  be 

numbered s o  t h z t  i f  t h e r e ' s  a q u e s t i o n  abou t  2r.y p h o t o s ,  

w e ' l l  be a b l e  EO make a r e c o r d  of  1, a t  z h z t  t - n e .  

Now, a f t e r  you hzve had a chance t o  re-~7riew them e l t h e r  

once,  and you say  t h a t  IS  enough o r  you th1r.k yo^ m i g h t  need  

and your e x p e r t s  may need a n o t h e r  p e r l s d  of t lme  o r  y o u r  

c ; l en t ,  you can come s a c k  into t h l s  c o ~ r tand ell m e  why yo 

s h o u l d n ' t  have a c c e s s  t o  them ~ f  t h a ~  i s  whaz y o l ~  w a n t .  1 ' 1  

c o n s i d e r  i r  a t  t h a t  t i m e .  A t  zhe same t i rne,  I ' l l  hear  

a rgunen t s  a s  t o  why 2nd what p h o t c s  a r e  g o i n g  t o  be  shown t o  

who and which of  t h e  a l l e g e d  v i c t i m s  and which p h o t o s  a r e  

gc ing  L O  match up w i t h  i t ,  and s o  I t h i n k  t h a t  you -- t h e r e  

w o ~ l dhe an opportunity f o r  you t o  ~ n t e r v l e i ~ i  k l d st h e  ahead 

of t r ~ a land have some of t h o s e  p h o ~ o s .  I ' n  go lng  t o  s a y ,  I 

can s e e  why t h a t  1s ~ m p c r t a n ~ .I don'^ z h l n k  lt would  be 

good f o r  t h e  d e f e ~ s e  t o  be cross-examining t h e s e  witnesses 

i 

I 
i 

c.
s t a t e  v s .  Boyd, 10/13/G6 38 
Record o f  P r o c e e d i n g s  



cocrtroom c r  same o t h e r  cocr t room a t  tzizl i r  f r o n t  o f  ti-1':: 

, -
3 i l r y .  That c c u l d  have a ~ r a u m a t i c  e f f e c ~  a s  w e l i .  N o w ,  2.1 

yoc have s'sme c h i l d  psychology experEs -,hat ~ 2 r . t  t o  c o m e  ir. 

and t e l l  me why :his i s  bad a t  t h e  same t ime  I naybe h e a r i n g  

why I should  g i v e  t h e r  t h e s e  o t h e r  p h o t c s  c r  why t h e y  s h o c l d  

be  a b l e  t o  u s e  t h e s e  p h o t c s  when hey interview tl-ie k i d s ,  

I ' l l  h e s r  a l l  of t h a t  a t  t h a t  t i n e .  

I ' d  l i k e  LO t h i n k  t h a t  I'm an e x p e r t  on k i d s .  I have 

- ,
r a l s e d  f o u r  of them. I s p e n t  most o f  t h e  l e s ~r:ve y e a r s  a t  

Xernann H a l l  c o m ~ . i t t e d  for kids iEt o  making t h i n g s  b e ~ ~ e r  

t h i s  community. I have beer. working w i t h  k i d s  my whole l i f e  

3 u t  wher, it comes L O  t h e s e  k inds  of i s s u e s ,  I know n o t h i n g  

aboi;t i t ,  and most of u s  r e a l l y  d o n ' t  knox how , h i s  is g o i g g  

~ o  a f f e c t  k i d s  one way o r  a n o t h e r .  I f  t h e r e  a r e  some  e x p e r t  

o u t  t h e r e  t h a t  can e r : l i gh ten  t h e  Co7Jrt ,  I ' d  a t  l e a s t  l i s t e n  

t o  them. 

Those a r e  t h e  g u i d e l i n e s  of t h e  d e c i s i o n  I m a d e .  I am 

going  t o  g i v e  you guys 1 5  m i n u ~ e s  t o  s i t  down and s e e  i f  you 

c a n ' t  work o u t  s p e c i f i c a l l y  how anc  when my o r d e r  is g o i n g  t 

t a k e  e f f e c t .  Do you u n d e r s t a n d ?  I want i t  done t o d a y .  I 

dor . ' t  want you l e a v i n g  t o d a y  wondering what i s  g o i n g  o n ,  whe 

w e ' r e  go ing  t o  make t h e s e  a r r a n g s m e r t s ,  what t i m e ,  how l o n g ,  

any of t h o s e  i s s u e s .  I have t ime  t o d a y ,  s o  I'n g o i n g  t o  q i v  

you 15 m i n u t e s .  W e ' l l  t a k e  a b r e a k .  You s h o u l  S e  a b l e  t o  

have 33 p e r c e n t  of t 3 e s e  i s s u e s  r e s o l v e d ;  a ~ d ,  i f  I n e e d  ~o 
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hear argum.e:lt and dictai_e wi-lere, how long-, or s r y  of t h o s e  

details, I'll dc i~ today so there's no misunderstandii-~g. 


Y o ~ ' r ercnning cct of tirne 3n this case. Yoc hs-,~eless 


thar; -- it is aboult one month to the trial dats, 2nd so t h c t  

is what we're g0ir.g to dc. 


MS. COREY: I undersrand. 

Is the Co-drt rulin~ tl-.at the Zaur4; b!l il n:); er:ter ar.y 

order today that zllows us to show these rns~erlals tc, our 

client? 

THE COURT: No. I'm issuing an order 


;oday that is going to s h o ~  these materials ta your client. 


MS. COIIEY: It wasclt clear to m e .  


THE COURT: I said that this materiai --

and I'll qo over this again. You're allo~ed to go i n t o  the 

secured location, provided the hard drive to get a mirror 


inage of it to review and look a: and go through- wirh your 


- .
expert, with your ciien~, with yoursel' or: rnore rnar~ one 


occasion, and I said at least two. You shall have a 


subs~antial amount of tirne, was the word that I -~sed, in 

order to accomplish this because -- how many photos were 

there? 

MS. COXEY: Hundreds. 


MR. BIRGENHETER: Of zne v~ctims there's, 


I would say, hcndreds. Of he commercial child porri case, 


there's tens of thousands. 




r r - 7 -t 0 : i ve i i ,  3'31.7e k13'7e those 

sei:'a.-red our- s o  ikley're no t  z i n g  r o  k:2~ezc:q,:ess as i_o 

1 

1 w k l z h  i s  what? 

I 

41 MR. BIRGEI\IHEIE3:  Ther? ' s f i v e  C O U ~ ~ L S  

5
I1 that_ a r e  chzrged  p o s s e s s i o n  of c h i l d  porr., and t h o s e  f i . 7 -L c 

i
I 

c, w e ' l l  p r o v i d e  --

T ~ EC O U R T :  Th3.t i s  w?~, I used the word 

" s u b s t a n t i a l "  because  I thought  i t  was a l o t  o f  these pno~os. 
I 


Y o u ' l l  c l s o  n o t  on ly  j u s t  have azzess L O  t h e  v i d e o  1 

10 image, b u t  y o u ' l l  have a c c e s s  t o  211 c o p i e s  cf ,he p h o t o s ,  


I i f  you want t o  s i t  5own and l o o k  a t  100 of them a t  one t i m e  
l1 

o r  a t a b l e  s p r e a d  o u t  i n  some k i n d  of o r d e r  t h a t  you 


de termine  you wanL to s h u f f l e  them, you'll bz a b l z  to do t h o t  


1 
w i t h  y o u r  c l i e n t .  1 


Those a r e  t h e  a r rangements ,  l o g i s t i c s ,  of sll o f  t n a ~ .  

i3 


I 


l6 / Tne d e t a i l s  of  it a r e  going  t o  be worked CUE over  t he  nex-, 
I 


1.71 miniltes o r  s o .  I f  yo2 need more t i m e ,  1 ' 1 1  g i v e  you more I
I 


t i m e .  I h a v e n ' t  c l o s e d  t h e  door  on you e i r k e r .  D i d  you g e t  

t h a t  a g a i n ?  

MS. COREV: Ko. 

THE COURT: Anybody e l s e  have any 

q u e s t i o r s  of  t h e  d e c i s i o n  I made today? 
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PROCEEDINGS 


October 17, 2006 


Hearing 


* * * * 

THE COURT: Good afternoon. 


MR. BIRGENHEIER: Your Honor, I am going 


to ask Investigator Clark to come in because he 


is how this whole process is going to work is 


going to be effected by him since he is t h e  one 


providing the child porn so he can hear 


directly from the Court; is that right? 


MS. COREY: I guess the Court has m a d e  its 


orders so I donrt know what Mr. Clark would 


add. 


THE COURT: I donrt know since I have two 


totally different orders presented to me. I 


donrt think we have an understanding of what I 


said completely on either side so that's why we 


are here today anticipating this problem. 


MR. BIRGENHEIER: I know. Your Honor, for 


the record my name is Hugh Birgenheier. I am a 
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deputy prosecuting attorney. Ms. Corey 

provided me with a declaration. I think I got 

it over the Noon hour, when she called me 

regarding her - - it's a one page declaration 

dated October 16th. It added additional 

information. Obviously that information was 

not before the Court earlier. I don't know if 

the Court wants to consider it or not. 

One of the concerns I have --

THE COURT: What declaration? 

MR. BIRGENHEIER: Well, it was --

MS. COREY: It's in the materials that you 

received. 


THE COURT: It's a declaration of Deputy 


Prosecuting Attorney Roger Rogoff. 


MS. COREY: There is one that -- I 


provided the Court a package of bench 


materials. 


THE CLERK: Did you leave them on your 


desk by chance, Your Honor, the ones I brought 


back to you a moment ago? 


THE COURT: I have the stuff that I think 

you brought back to me. I have a declaration 

of -- you mean your declaration? 

MS. COREY: Yes. 
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THE COURT: Oh, okay, I have that. I 


thought we were talking about something else. 


MR. BIRGENHEIER: All right. Line three 


of the declaration says I am not the first 


attorney in the case and I am at least the 


third attorney. A former attorney, who viewed 


the photos, provided me the very detailed 


information about the contents of the photos. 


I am curious on who that person is. 


Ms. Corey prior to Court refused to 


provide me that information. I don't know what 


ground she would have to not provide it. It's 


currently not work product. The one attorney 


that I know that did view the photos is Linda 


King. I spoke to her. She has a very 


different recollection then would be contained 


in Ms. Corey's statement. 


So I am curious on who Ms. Corey is 


relying on since we have a good record on this 


matter. 


MS. COREY: I don't think I need to 


disclose that and I am not going to disclose 


that. Simply I mean that is part of the 


attorney client confidence in the case. The 


fact that I have knowledge about the pictures 
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is what is relevant. The source of it is not. 


And I am declining to provide that information. 


MR. BIRGENHEIER: How can it be attorney 


client privilege when you talk to a previous 


attorney and say I got this information f r o m  


the previous attorney? How does that go t o  any 


attorney client confidence? 


THE COURT: How does any of this go t o  any 


decision I have to make today? 


MR. BIRGENHEIER: If the Court is striking 


this declaration, then I have no problem. 


THE COURT: I don't know what the purpose 

of it is. 

MS. COREY: The purpose of the 

declaration? Mr. Birgenheier said in his 


argument last time basically, I believe, called 


me disingenuous. I have been called worse by 


better but he suggested that I didn't k n o w  what 


was in the pictures. I mean I do know what is 


in the pictures generally. 


THE COURT: I don't recall whether I 


suggested that or he may have. 


MS. COREY: He did. 


THE COURT: I know I suggested that --

MS. COREY: But based upon what I know 
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about the pictures, from the discovery 

information and from my communications with 

others, have specific things that we want t o  

look for in the pictures, including background 

details, sequencing, that sort of thing. We 

discussed that and it occurred to me that 

perhaps I had been less than clear and since 

the Court was going to decide which of the 

orders to enter and was also going to, I 

believe, although neither of us has proposed 

it, perhaps make some ultimate decision a s  to 

whether the Court will require the Court's 

permission -- the defense to have the Courtf s 

permission to show any pictures to the victim, 


to explain to the Court why we might need to 


show some of the pictures to the alleged 


victim. That's the whole purpose of it. It's 


not anything other than to assist the Court in 


making its ruling today. 


THE COURT: Well, my order allows you to 


have your expert examine for all the things 


you've just suggested that you might want to 


look at. Okay. That's what I determined you 


could do. I don't know that Mr. Birgenheier is 


saying you can't do those things. 
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MR. BIRGENHEIER: No, we have no problem 


with that. 


THE COURT: I don't know what the problem 


is since I am saying you can do those things 


with your expert there. So I guess that's what 


I don't know where we're at with all this. 


MR. BIRGENHEIER: I am just trying to make 


sure we have a clear record because Ms. Corey, 


if you read paragraph 3 on line 14 of this 


declaration, she already has detailed 


information about the photos. I have no 


problem with her looking at the photos b u t  up 


to this point she never said she had any 


detailed information that I know of. 


THE COURT: Why would she have to s a y  she 


had any information? 


MR. BIRGENHEIER: She wouldn t okay. 


MS. COREY: I just, you know, I just want 


the Court to know that we're not just, you 


know, fishing for no reason in this case. 


These pictures do form the basis of the 


charges. There are things in them that we 


definitely need to look at to prepare for the 


defense. 


THE COURT: I am going to give you the 
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opportunity to look at all of that. 


MS. COREY: I understand. 


THE COURT: You should be able to f i s h  and 


it should be a big net you should be allowed to 


get this information out of. 


MS. COREY: Thank you. 


THE COURT: The net is going to let y o u  


look at all of this so it's not just fishing. 


You are going to catch everything that t h e y  


have. 


MR. BIRGENHEIER: Okay. I understand the 


Courtfs ruling. The thing that concerns m e  is 


Ms. Corey comes in and gives us a declaration, 


which I disagree with statements made in t h e  


declaration. I have attempted to verify them 


and have been unable to verify the accuracy of 


them. Ms. Corey has no ability to say, well, 


it's attorney client privilege, when she i s  


saying I gathered this information from another 


attorney, but I donrt have to tell you who the 


attorney is. 


THE COURT: As I said before, I don't know 


why it's even relevant, important or anything I 


have to make a decision on today. 


MR. BIRGENHEIER: Is the Court striking it 
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t h e n ?  One,  i t  w a s n ' t  p a r t  o f  t h e  C o u r t ' s  

d e c i s i o n .  

T H E  C O U R T :  I t  i s n ' t .  I h a v e  a l r e a d y  s a i d  

t h a t  s h e  i s  g o i n g  t o  g e t  a l l  t h i s  i n f o r m a t i o n  

and  h a v e  a c c e s s  t o  it a n d  a c c e s s  f o r  h e r  e x p e r t  

t o  g e t  t o  it a n d  on a t  l e a s t  t w o  o c c a s i o n s  a n d  

I i n d i c a t e d  t h a t  may b e  m o r e ,  if s h e  t h o u g h t  

s h e  n e e d e d  more  o p p o r t u n i t y  t h e r e .  

MR. B I R G E N H E I E R :  Okay .  Number t w o ,  I 

h a v e  g i v e n  t h e  C o u r t  a d e c l a r a t i o n  f r o m  a 

d e p u t y  p r o s e c u t i n g  a t t o r n e y  i n  K i n g  C o u n t y .  

The s o l e  p u r p o s e  of t h a t  i s  t h i s ,  M s .  C o r e y  i n  

t h e  l e t t e r  s h e  w r o t e  t o  m e  t o d a y  i n d i c a t e d  t h a t  

-- a n d  I w i l l  q u o t e  f r o m  h e r  l e t t e r ,  n o  

j u r i s d i c t i o n  o t h e r  t h a n  P i e r c e  C o u n t y  a p p e a r s  

t o  t a k e  h e  u n r e a s o n a b l e  a n d  u n t e n a b l e  p o s i t i o n  

t h a t  d e f e n d a n t ' s  a r e  n o t  a l l o w e d  t o  p o s s e s s  f o r  

t h e  s o l e  p u r p o s e  of  t r i a l  p r e p a r a t i o n  t h e  

p h o t o g r a p h i c  e v i d e n c e ,  w h i c h  t h e  s t a t e  a l l e g e s  

f o r m s  t h e  b a s i s  o f  t h e  c r i m i n a l  c h a r g e s .  

I h a v e  c o n t a c t e d  K i n g  C o u n t y  a n d  I s p o k e  

t o  D e p u t y  P r o s e c u t o r  R o g o f f ,  who i n f o r m e d  m e  

t h a t  K i n g  C o u n t y  t a k e s  t h e  s ame  p o s i t i o n  w e  d o  

a n d  t h e  C o u r t  h a s  h i s  d e c l a r a t i o n .  T h e  m a i n  

t h i n g  I w o u l d  a s k  t h e  C o u r t  t o  f o c u s  o n  i s  No. 

K r i s t i n e  M .  T r i b o u l e t ,  O f f i c i a l  C o u r t  R e p o r t e r  
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8, which says, in summary I disagree with t h e  


statements of Mr. Boyd's lawyer. Our 


jurisdiction apparently takes the same legally 


defensible and morally sensible position t h a t  


your jurisdiction does. If the defense needs 


to review or examine such photographic 


evidence, they can do so in a controlled 


environment of a police laboratory or 


prosecutorfs office. If their expert needs to 


review it, he or she can do it in the same 


manner at the police lab. There is no reason 


that our discovery rules should serve to create 


more images of a child being abused and I give 


that to the Court for its information. 


MS. COREY: I would move to strike t h a t  


affidavit because I just received it a couple 


of moments ago and I have not had the 


opportunity to contact him or to verify t h e  


contents. I have provided to the Court, 


although we are not required to at this point, 


the curriculum vitae of expert Randall 


Karstetter and Mr. Karstetter has testified as 


an expert in these cases in King County and 


Snohomish County District, in Snohomish County 


Superior Court and he has indicated that he has 
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i n  t h o s e  c a s e s  b e e n  a l l o w e d  t o  h a v e  t h e  h a r d  

d r i v e  a t  h i s  l a b ,  w h i c h  i s  i n  K i r k l a n d ,  t o  l o o k  

a t .  T h a t  wou ld  c e r t a i n l y  i n d i c a t e  t h a t  t h a t  i s  

n o t  t h e  p r a c t i c e  i n  K i n g  C o u n t y .  

I g u e s s ,  you  know,  I o f f e r e d  t h e  e x p e r t ' s  

c r e d e n t i a l s  o u t  t h e r e  s i m p l y  t o  a s s u r e  t h e  

C o u r t  a n d  t o  a s s u r e  c o u n s e l  t h a t  w e ' r e  n o t  

b r i n g i n g  i n  some f l y  by n i g h t ,  y o u  know,  p e r s o n  

who i s  u n f a m i l i a r  w i t h  w h a t  n e e d s  t o  b e  

a c c o m p l i s h e d  i n  t h i s  c a s e  a n d  who d o e s  n o t  h a v e  

e x p e r i e n c e  d e a l i n g  w i t h  t h i s  v e r y  s e n s i t i v e  

i n f o r m a t i o n .  

T H E  C O U R T :  A l t h o u g h  y o u  d i d n ' t  h a v e  t o  d o  

t h a t ,  I a p p r e c i a t e  i t .  F o r  a n y  o t h e r  r e a s o n  

t h a t  i t ' s  h e r e ,  t h e  i s s u e  i s  n o t  b e f o r e  m e .  

am n o t  h e r e  on  a m o t i o n  t o  r e c o n s i d e r .  I a m  

n o t  h e r e  t o  r e e v a l u a t e  my d e c i s i o n  t h a t  I m a d e  

l a s t  week .  Nobody s a i d ,  J u d g e ,  y o u  made a 

l o u s y  d e c i s i o n .  L e t ' s  r e v i e w  i t .  O t h e r  C o u r t s  

a r e n f t d o i n g  t h e  s ame  t h i n g .  I h a v e  m a d e  a 

d e c i s i o n .  The  d e c i s i o n  I made i s  t h e  d e c i s i o n  

I made.  And w h e t h e r  t h e y  a r e  d o i n g  it  i n  K i n g  

Coun ty  o r  n o t ,  m i g h t  b e  i n t e r e s t i n g  b u t  i t  

c e r t a i n l y  i s n ' t  i m p o r t a n t  t o  m e  i n  t h i s  c a s e .  

So w e ' r e  j u s t  g o i n g  w i t h  w h a t  I d e c i d e d  i n  

K r i s t i n e  M .  T r i b o u l e t ,  O f f i c i a l  C o u r t  R e p o r t e r  

P a g e  1 2  
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order to be fair to both sides and in my 


opinion to be in compliance with the 


constitution of the United States of America, 


the constitution of the State of Washington and 


the law as I understand it to be. So that's 


where we're going and come up with something 


that makes sense based on what I have already 


decided and I can see by reading your two 


orders that wefre a long ways apart on what you 


think I decided in this case. 


MR. BIRGENHEIER: Your Honor, when I look 

at what Ms. Corey has submitted, it doesn't 

appear to address anything other than it denies 

her motion and it just in general terms, it 

doesn't talk about anything specifically 

looking at the state's order and I am 

suggesting you adopt it in full but I'd ask we 

go through the staters order and see what --

THE COURT: Let's go through the state's 


order and we will see where we are. If there 


are any objections, you've had a chance t o  


review that proposed order or do you need a few 


minutes? 


MS. COREY: Yes, I have objections. 
 I 


provided a document to the Court. 
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MR. BIRGENHEIER: Not to the state, Your 


Honor. 


MS. COREY: I did. I faxed it over to 


you, Mr. Birgenheier. 


MR. BIRGENHEIER: I don't have it. 


MS. COREY: Which is our objections t o  the 


state's protective order. 


MR. BIRGENHEIER: I don't have it. 


MS. COREY: That was faxed to you over the 


Noon hour in the packet. 


MR. BIRGENHEIER: The only thing I got 


over the Noon hour was --

MS. COREY: You got seven pages. 

MR. BIRGENHEIER: No, I didn't get that. 

THE CLERK: I have a copy machine. I 

would be happy to make a copy. 


MR. BIRGENHEIER: That would be great. 


MS. COREY: Thank you. 


MR. BIRGENHEIER: Thank you. 


MS. COREY: Are we ready to proceed? 

THE COURT: We are. 

MS. COREY: All right. The staters order 

in our view is defective and does not comport 


with what the Court has ordered in several ways 


and indeed goes much further than the Court 
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o r d e r e d .  I mean o b v i o u s l y  I t h i n k  i t fs c l e a r  

t o  t h i s  C o u r t  t h a t  we o b j e c t  t o  t h e  C o u r t ' s  

o r d e r  b u t  we u n d e r s t a n d  t h a t  t h e  C o u r t  i s  t h e  

C o u r t  a n d  we h a v e  o u r  remedy i n  o t h e r  c o u r t s .  

THE C O U R T :  I u n d e r s t a n d  t h a t  y o u  o b j e c t  

t o  t h e  d e c i s i o n  I made b u t  a t  l e a s t  we s h o u l d  

be  t a l k i n g  a b o u t  t h e  d e c i s i o n  I made a n d  n o t  

some d e c i s i o n  t h a t  I d i d n ' t  m a k e .  

M S .  C O R E Y :  So  we w i l l  g o  t h r o u g h  t h i s ,  

Your Honor .  I h a v e  no o b j e c t i o n  t o  t h e  f i r s t  

p a r a g r a p h  o f  t h e  o r d e r .  

T H E  C O U R T :  A r e  we t a l k i n g  a b o u t  p a r a g r a p h  

numbered o n e ?  

M S .  C O R E Y :  Numbered o n e ,  r i g h t .  


T H E  C O U R T :  Okay .  


M S .  C O R E Y :  R e g a r d i n g  No. 2 ,  I t h i n k  I 


h a v e  m u l t i t u d e  o f  o b j e c t i o n s  a n d  b e f o r e  I g e t  

t o  t h e  s p e c i f i c  o n e s ,  I w a n t  t h e  C o u r t  t o ,  I 

b e l i e v e ,  f i n d  a n d  I t h i n k  t h i s  w a s  n o t  

e x p l i c i t l y  s t a t e d  b y  t h e  C o u r t  b u t  I t h i n k  t h a t  

t h e  C o u r t  r e c o g n i z e s  t h a t  i n  t h e  p r e p a r a t i o n  o f  

a s e r i o u s  c r i m i n a l  c a s e ,  t h e  d e f e n s e  works a s  a 

t e a m  a n d  t h e  p r o s e c u t o r  i n  h i s  o r d e r  r e p e a t e d l y  

s a y s  t h a t  t h e  d e f e n s e  c o u n s e l  a n d  t h e  e x p e r t .  

I n  a d d i t i o n  t o  t h e  e x p e r t  w e  h a v e  t h e  
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i n v e s t i g a t o r  t h e  Crows ,  Bob Crow a n d / o r  J e r r y  

Crow, a l t h o u g h  Bob Crow,  p r i m a r i l y ,  t h e  r e t i r e d  

s h e r i f f  s e r g e a n t  who i s  w o r k i n g  o n  t h e  c a s e  a n d  

we would  a s k  t h a t  a l l  t h r e e  o f  t h o s e  

i n d i v i d u a l s ;  m y s e l f ,  I n v e s t i g a t o r  Crow a n d  t h e  

e x p e r t  h a v e  a c c e s s  t o  t h e  m a t e r i a l s  t h a t  f o r m  

t h e  b a s i s  f o r  t h e  c h a r g e s  i n  t h i s  c a s e  a n d  

t h a t ,  o f  c o u r s e ,  I t h i n k  t h e  C o u r t  h a s  

u n d e r s t o o d  t h a t  a n d  h a s  s o  o r d e r e d  t h a t  t h e  

d e f e n d a n t  a l s o  h a v e  a c c e s s  t o  t h e m  i n  t h e  

c o n t r o l l e d  c i r c u m s t a n c e s  t h a t  w e r e  d e s c r i b e d .  

So we wou ld  a s k  i n  e v e r y  p o r t i o n  o f  t h e  

o r d e r  t h a t  i s  p r o p o s e d  by t h e  s t a t e ,  i f  i n  f a c t  

t h a t  i s  t h e  o r d e r  t h e  C o u r t  a d o p t s ,  w h e r e  it 

s a y s  M s .  C o r e y  a n d  h e r  e x p e r t ,  it be  a m e n d e d  

M s .  C o r e y ,  t h e  d e f e n s e  i n v e s t i g a t o r  a n d  t h e  

e x p e r t .  

THE C O U R T :  H o l d  o n .  Do y o u  w a n t  t o  

comment on t h a t ?  

MR.  BIRGENHEIER: Only  c o n c e r n i n g ,  Your  

H o n o r ,  I w a n t  t o  l i m i t  t h e  n u m b e r  o f  p e o p l e  who 

h a v e  a c c e s s  t o  t h i s  c h i l d  p o r n .  I h a v e  n o  

p r o b l e m  w i t h  o n e  i n v e s t i g a t o r  v i e w i n g  i t  b u t  

t h e y  d o n ' t  n e e d  t o  h a v e  t w o  i n v e s t i g a t o r s  t h a t  

v i e w  t h e  c h i l d  p o r n .  S h e  c a n  l i m i t  it t o  o n e  
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i n v e s t i g a t o r .  W e  d o n ' t  n e e d  t o  p a s s  it a r o u n d  

and  h a v e  m u l t i p l e  p e o p l e  s e e  t h i s .  

THE C O U R T :  You h a v e  p r i m a r i l y  o n e  

i n v e s t i g a t o r  a n d  t h a t ' s  who? 

M S .  C O R E Y :  T h a t ' s  Bob Crow,  t o  t h e  e x t e n t  

t h a t  h e  i s  e v e r  u n a v a i l a b l e ,  I w o u l d  h a v e  J e r r y  

Crow a s s i s t  me b u t  Bob Crow h a s  d o n e  t h e  b u l k  

of  t h e  work i n  t h i s  c a s e .  

THE C O U R T :  I wou ld  a g r e e  Bob Crow c a n  b e  

p r e s e n t  a t  a l l  t i m e s  d u r i n g  t h e s e  

e x a m i n a t i o n s .  N o w ,  t h e  f a c t  t h a t  y o u  h a v e  t o  

be  t h e r e  a l l  t h e  t i m e  w i t h  y o u r  e x p e r t ,  I a g r e e  

w i t h  y o u ,  M s .  C o r e y ,  y o u  d o n ' t  h a v e  t o  be  t h e r e  

when e x p e r t s  a r e  e x a m i n i n g  i t .  

MR. B I R G E N H E I E R :  Then  t h e  p r o b l e m  I h a v e ,  

Your H o n o r ,  i s  w e  d o n ' t  n e e d  t o  d o  it o n  t h e  

weekend .  Her  e x p e r t  c a n  d o  it d u r i n g  t h e  w e e k .  

T H E  C O U R T :  Whenever  t h e y  c a n  d o  i t .  

We' re  n o t  a r g u i n g  a b o u t  t h e  t i m e  y e t  b u t  s h e  

d o e s n ' t  h a v e  t o  b e  t h e r e .  I d o n f t know h o w  

much t i m e  i t ' s  g o i n g  t o  t a k e .  

I d i d  s a y  t h a t  y o u  a r e  g o i n g  t o  h a v e  

e n o u g h  t i m e  t o  d o  it a n d  t i m e  a g a i n  t o  go  b a c k  

a s e c o n d  t i m e ,  i f  y o u  n e e d  t o  a f t e r  y o u  h a v e  

t a k e n  a l l  t h e  i n f o r m a t i o n  o u t  a n d  h e r e  i s  t h e  
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spirit of my order, okay, I said you could do 


it twice and what this means you get a 


substantial amount of time the first time for 


your expert to go through and examine 


everything that they need and for your 


investigator and your client to go through and 


examine the photographs. 


These were two different viewings. Him 


gathering technical information, I mean t h e  


expert, the computer expert who is going t o  


gather the information off the mirror image and 


all of this and then you have looking at what 


the photos supposedly depict in this case and 


you will have time and, if you need more time, 


you get to go back a second time to do that. 


MS. COREY: I understand that, Your 


Honor. I would note that just in terms of the 


expert's evaluation, the state spent several 


days evaluating the computer evidence, 


similarly running the programs to determine 


what was there and what was not there. 


My review of the discovery indicates that 


they looked at it on November 29th, December 


lst, December 6th and also earlier on on 


October 11th and November 1st. This isn't 
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something that's going to be accomplished in 

one day. And I understand that the Court wants 

it to be done in a reasonably efficient w a y ;  on 

the other hand, I don't think that the Court 

wants to set, you know, arbitrary time limits 

and I certainly --

THE COURT: I really don't because I don't 


know what's reasonable. 


MS. COREY: Sure, and I hope that t h e  


Court doesn't want us to have to come in here 


and argue about whether or not we get more time 


every time we run out of time. 


THE COURT: I would hope as far as what 


the expert does to go over this thing that you 


can agree on that. Their expert and your 


expert ought to be able figure out how much 


time is necessary to make this happen and allow 


them to accomplish it and that big long time, 


it may be over two days what I consider one 


opportunity to view the material. Do we 

understand? 

MS. COREY: I understand. 

THE COURT: Just because it's two days, 

it's not two opportunities. It may take two, 


three days to view it. One time to get all the 
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information and your expert is nodding in the 


background here that he agrees and then after 


we have had a chance to review and do 


everything we want on that, talk about it. 


They may want to go back a second time and I 


have ordered that he has a second opportunity 


to do that. Okay. That Is the spirit of t h e  


order. 


MS. COREY: I understand that, Your Honor, 


and I raise the issue only because 


Mr. Birgenheier refers to the first day a n d  the 


second day and I didn't think that was what the 


Court had ordered. 


THE COURT: I guess it would be better to 


use the words that the first opportunity and 


second opportunity. 


MR. BIRGENHEIER: This all ties in 

together. I understand in the Court's ruling 

that is how I understood it but Ms. Corey, as 

we left Court, said I want to come in at Noon 

on Saturday and go to Midnight -- 1 p.m. to 

Midnight and I want to come back Sunday at 9:oO 

in the morning to 9 p.m. Okay. If her expert 

is going to be doing this, we don't need to do 

it on the weekend. He can come in during the 
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week b e t w e e n  8 : 3 0  a n d  4 : 3 0 .  

T H E  C O U R T :  I wou ld  t h i n k  t h e  e x p e r t s  

c o u l d  a r r a n g e  t h e i r  m e e t i n g s ,  w h i c h  i s  s e p a r a t e  

and maybe t h e  i n v e s t i g a t o r  n e e d s  t o  b e  i n v o l v e d  

w i t h  t h e  e x p e r t .  I d o n ' t  know. I am n o t  t h a t  

much o f  a t e c h i e  s o  I g i v e  some d i s c r e t i o n  h e r e  

and t h e n  t h o s e  t h a t  a r e  a c t u a l l y  g o i n g  t o  v i e w  

t h e  p h o t o g r a p h s ,  t h a t  wou ld  b e  t h e  i n v e s t i g a t o r  

and M s .  Co rey  a n d  h e r  c l i e n t ,  a r e  g o i n g  t o  h a v e  

t i m e  t o  do  t h a t ,  t o o ,  a s  I l a i d  o u t ,  t o  b e  a b l e  

t o  l o o k  a t  t hem i n  d i f f e r e n t  w a y s  a n d  f r o m  

d i f f e r e n t  a n g l e s .  Okay.  I t h i n k  t h a t  

c l a r i f i e s  t h a t .  

MR.  B I R G E N H E I E R :  So u n d e r  No. 2 ,  w h a t  I 

w i l l  do  i s  I w a n t  t o  d o  t h i s  t o d a y  s o  w e  c a n  

g e t  i t  e n t e r e d .  I w i l l  g o  i n  e v e r y  p l a c e  t h a t  

it t a l k s  a b o u t  M s .  C o r e y  a n d  h e r  e x p e r t ,  i t  

w i l l  i n  -- p a r a g r a p h  t w o  i t ' s  g o i n g  t o  say M s .  

C o r e y ,  Bob Crow a n d  t h e  d e f e n s e  e x p e r t  s o  t h e  

t h r e e  of  t h e m  w i l l  b e  a b l e  t o  d o  t h e  f o r e n s i c  

p o r t i o n  o f  t h e  e v a l u a t i o n  o f  t h e  c o m p u t e r ;  i s  

t h a t  c o r r e c t ?  

M S .  C O R E Y :  I t  s e e m s  t o  m e  t o  b e  c o r r e c t .  


T H E  C O U R T :  Okay .  


MR. B I R G E N H E I E R :  I s  t h e r e  a n y  o t h e r  
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problems with paragraph two? 


MS. COREY: Well, I think that the Court 


suggested that you change the day to 


opportunity. 


MR. BIRGENHEIER: Which line would that be 


on? 


MS. COREY: That would be line 3 ,  


Counsel. Also to delete on, I guess, line 4 


and a half and 5 that Ms. Corey not Currie must 


be present at all times when the forensic 


evaluation of the mirror image is conducted and 


that the next line, the forensic evaluation 


will terminate if Ms. Corey chooses to leave. 


MR. BIRGENHEIER: I will remove those with 


the understanding that this will happen at a 


mutually agreeable time to defense expert and 


Investigator Clark. It won't be done this 


weekend then between, you know, o'dark 3 0  hours 


of the night. 


MS. COREY: I understand it will be at 


some mutually convenient time and since I don't 


have to be there, I think some of the other 


language in there would not be correct. 


MR. BIRGENHEIER: Can you give me an 


example? 


Kristine M. Triboulet, Official Court Reporter 


Page 22 




MS. COREY: Well, I think once the expert 


has completed his forensic evaluation of t h e  


mirror image of the hard drive, if I am n o t  


there, I think he is capable of notifying 


Mr. Clark to tell him he is done. I don't want 


to be nitpicky but I think the spirit of t h e  


order is that when the expert is done. 


THE COURT: I think, Ms. Corey, that goes 


without saying. Mr. Birgenheier is not even 


going to argue about that. If he is, I am not 


listening to it. 


MS. COREY: So I mean I think the order 


should accurately reflect who is going t o  do 


what. 


MR. BIRGENHEIER: Your Honor, I am trying 


to get down what the Court wants to put into it 


and I know what's going to happen when we get 


down the road is Ms. Corey is going to say 


that's not what I understood. 


THE COURT: We are going to have this done 


today. We have time today. We are going to do 


it. 


MR. BIRGENHEIER: I'm going to change on 7 


and a half that once Ms. Corey and expert have 


complete the forensic evaluations of the 


Kristine M. Triboulet, Official Court Reporter 


Page 23 




mirrored image Investigator Clark will be 


notified so it doesn't say who has to notify. 


THE COURT: You can say once Ms. Corey or 


her expert. Make it very simple. 


MR. BIRGENHEIER: And she should say 


investigator, I assume, too. 


THE COURT: And the investigator shall be 


notified. Actually, we have fewer words that 


way. 


MR. BIRGENHEIER: Any problems with 


three? 


MS. COREY: I think three is incomplete. 


Unless it is your intention, Mr. Birgenheier, 


to provide to us copies of all of that. W e  are 


interested in the sequence of images showing 


the children that you have charged in y o u r  


charging document. You have charged not just 


SR and SC but you have also alleged there are 


pictures of DC and you don't speak of DC in 


your discovery. 


MR. BIRGENHEIER: We do not have photos of 


DC. The charges of sexual exploitation 


regarding DC are based on DC1s testimony alone 


without any photographs to back that up. So DC 


says the defendant took sexual explicit 
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p i c t u r e s  of  h e r  b u t  we do  n o t  h a v e  p o s s e s s i o n  

o f  t h o s e .  

MS. COREY: We w a n t  p i c t u r e s  o f  t h e  

s e q u e n c e  s o  w e  c a n  s e e .  

MR. BIRGENHEIER: I d o n ' t  u n d e r s t a n d  w h a t  

t h e  p i c t u r e s  o f  s e q u e n c e  m e a n s .  

THE COURT: I t o l d  y o u ,  y o u  w i l l  b e  

e n t i t l e d  t o  h a v e  t h o s e  s e q u e n c e d  p i c t u r e s .  

MS. COREY: Thank y o u .  

MR. BIRGENHEIER: I w a n t  t o  make  s u r e  w e  

a r e  g i v i n g  h e r  t h e  p i c t u r e s .  I d o n ' t  know w h a t  

s e q u e n c e  p i c t u r e s  a r e .  

THE COURT: The s e q u e n c e ,  a s  I u n d e r s t a n d  

t h e  t e r m  s e q u e n c e  t o  b e ,  it w o u l d  be i n  

c h r o n o l o g i c a l  o r d e r  o f  w h a t  t h e y  were t a k e n ,  if 

t h e  h a r d  d r i v e  c a n  p r o d u c e  t h a t .  

MR. BIRGENHEIER: I c a n  t e l l  y o u  it 

i s n ' t .  I w e n t  t h r o u g h  i t  m y s e l f  a n d  p u t  t h e m  

i n  c h r o n o l o g i c a l  o r d e r .  I d o n ' t  w a n t  M s .  C o r e y  

t o  come b a c k  a t  a l a t e r  t i m e  a n d  s a y  y o u  h a d  

t h e  wrong  r e c o r d .  We w i l l  g i v e  h e r  t h e  

p i c t u r e s  w i t h  t h e  d a t e s  o n  t h e m .  S h e  c a n  p u t  

t h e m  i n  c h r o n o l o g i c a l  o r d e r  b e c a u s e  t h e y  w i l l  

h a v e  t h e  d a t e  o f  when t h e  p i c t u r e s  w e r e  t a k e n .  

THE COURT: T h a t ' s  why I a s k  t h a t  w e  h a v e  
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t hem n u m b e r e d  s o  if  t h e r e  i s  a n y  a r g u m e n t ,  w e  

a r e  g o i n g  t o  k n o w  w h a t e v e r  n u m b e r  w e  a r e  

w o r k i n g  f r o m .  

MR. B I R G E N H E I E R :  I h a v e  I n v e s t i g a t o r  

C l a r k  t o  p r o v i d e  m e  w i t h  t h i s  i n  o r d e r  f o r  

t r i a l  b u t  I w a n t  t o  m a k e  s u r e  M s .  C o r e y  h a s  h e r  

o w n  a b i l i t y  t o  p u t  i n  w h a t e v e r  o r d e r  s h e  

t h i n k s .  

T H E  C O U R T :  S h e  c a n  d o  t h a t  a s  w e l l .  


M S .  C O R E Y :  T h a n k  y o u .  


MR. B I R G E N H E I E R :  S o  d o  y o u  w a n t  u s  t o  


p r o v i d e  t hem i n  w h a t  I c o n s i d e r  n u m e r i c a l  o r d e r  

o r  j u s t  g i v e  t h e m  t o  h e r  a n d  l e t  her  d o  i t? 

T H E  C O U R T :  Y o u  a r e  t o  p u t  a n u m b e r  o n  

t h e m  w h e n  y o u  g i v e  t h e m  t o  h e r  a n d  w h a t  y o u  

d e t e r m i n e  it t o  b e .  S h e  d o e s n ' t  h a v e  t o  a c c e p t  

y o u r  n u m b e r  a n d  h e r  e x p e r t  m a y  d i s a g r e e  w i t h  

y o u .  

MR.  B I R G E N H E I E R :  A n y  p r o b l e m s  w i t h  N o .  

M S .  C O R E Y :  N o .  


MR.  B I R G E N H E I E R :  N o .  5 ?  


M S .  C O R E Y :  N o .  5 ,  a g a i n ,  I w o u l d  s i m p l y  


a s k  t h a t  t h e  d a y  b e  c h a n g e d  t o  o p p o r t u n i t y .  

MR.  B I R G E N H E I E R :  Which l i n e  i s  d a y  on?  

K r i s t i n e  M. T r i b o u l e t ,  O f f i c i a l  C o u r t  R e p o r t e r  

Page  2 6  



M S .  C O R E Y :  W e l l ,  it a p p e a r s  t o  m e  t h a t  i t  

i s  i n  l i n e  1 9  a n d  a h a l f .  

THE C O U R T :  You mean where  i t  s a y s  d u r i n g  

t h i s  d a y ?  

MR. B I R G E N H E I E R :  D u r i n g  t h i s  o p p o r t u n i t y ,  

okay  and  a l l  t h e s e  p l a c e s  w h e r e  i t  s a y s  

M s .  Corey  a n d  e x p e r t ,  I w i l l  a d d  o n  Crow. 

M S .  C O R E Y :  R i g h t ,  a n d  t h e n ,  a g a i n ,  I 

would a s k  t h a t  t h e  C o u r t  d e l e t e  t h e  l a s t  

s e n t e n c e  t h a t  I m u s t  be p r e s e n t  a t  a l l  t i m e s  

when t h e  d e f e n d a n t  i s  v i e w i n g  t h e  d a t a .  I t ' s  

h i g h l y  l i k e l y  t h a t  I w i l l  b e  t h e r e  b u t  t h e r e  

m i g h t  be  a  c i r c u m s t a n c e  w h e r e  I w o u l d  h a v e  t o  

l e a v e  t h e  room t o  g o  t o  a C o u r t  h e a r i n g  o r  

s o m e t h i n g  a n d  I d o n ' t  t h i n k  t h a t  i f  t h e  

i n v e s t i g a t o r  i s  t h e r e  w i t h  t h e  d e f e n d a n t ,  t h a t  

t h a t  wou ld  b e  h a r m f u l  i n  a n y  way .  

MR. B I R G E N H E I E R :  S h e  n e e d s  t o  be  p r e s e n t  

i f  t h e  c h i l d  p o r n  i s  o u t  b u t  s h e  w a n t s  a n  

o p p o r t u n i t y  t o  v i e w  i t  w i t h  h e r  c l i e n t .  We 

d o n r t  h a v e  t o  h a v e  t h e  c h i l d  p o r n  o u t  w h e n  

o t h e r  p e o p l e  a r e  p r e s e n t .  She  n e e d s  t o  be 

t h e r e .  I f  s h e  n e e d s  t o  g o  t o  a C o u r t  h e a r i n g  

d u r i n g  t h i s  t i m e ,  a n d  I wou ld  s a y  who i s  

r e s p o n s i b l e  f o r  t h e  c h i l d  p o r n ?  M s .  C o r e y  i s  
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the one. She needs to be present in the room 


at any time the child porn is being shown to 


her client. That only makes common sense. We 


don't have other people there to be delegated. 


THE COURT: You are going to have the 


investigator there? 


MS. COREY: Right. 


THE COURT: Right, so it's Ms. Corey or 


the investigator. We're not relying on the 


computer expert on this. This is a separate 


issue and the investigator can have time to go 


over these photos with the defendant as they 


would other exhibits as part of their 


investigation. That's reasonably common and I 


trust that the investigator is going to comply 


with the Court order as well to make sure that 


none of this gets out of anybody's hands, okay. 


MR. BIRGENHEIER: Even though I would add 

he has no incentive. He doesn't have a bar 

license at stake. If something was to happen, 

there is really no penalty for him and that's 

my concern. Because he is not -- I mean he is 

not before the Court. 

THE COURT: Well, I expect him to comply 


with the order as well. And he could be found 
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i n  c o n t e m p t  of  t h i s  o r d e r .  I e x p e c t  t h a t  

M s .  Corey  i s  g o i n g  t o  make s u r e  t h a t  h e  i s  

a w a r e  o f  t h e  o r d e r  a n d  h i s  r e s p o n s i b i l i t y  

b e f o r e  h e  i s  i n v o l v e d  a n d  t h a t  h e  i s  n o t  t a k i n g  

c o p i e s  o r  making  c o p i e s  a n d  p u t t i n g  t h e m  i n  h i s  

p o c k e t  and  make s u r e  t h e  d e f e n d a n t  d o e s n ' t  d o  

t h e  same.  

M S .  C O R E Y :  A b s o l u t e l y ,  Your  H o n o r .  T h a t  

g o e s  w i t h o u t  q u e s t i o n .  

MR. B I R G E N H E I E R :  Any p r o b l e m s  w i t h  N o .  

6 ?  

M S .  C O R E Y :  W e l l ,  a d d  t h e  i n v e s t i g a t o r ,  

l i k e w i s e  No. 7 ,  a d d  t h e  i n v e s t i g a t o r .  N o  

p r o b l e m  w i t h  8 o r  9 .  No. 1 0 ,  I d o n f t  -- I 

g u e s s  I o b j e c t  t o  t h e  f a c t  t h a t  i f  w e  n e e d  

a d d i t i o n a l  t i m e ,  we h a v e  t o ,  y o u  know,  p r o v i d e  

n o t i c e  t o  t h e  s t a t e  a n d  t h e n  come i n  t o  C o u r t  

a n d  make a f o r m a l  m o t i o n .  I t  s e e m s  t o  m e  t h a t  

t h e  s p i r i t  o f  t h e  C o u r t r s  o r d e r  i s  t h a t  w e  g e t  

enough  t i m e  t o  p r e p a r e  a n d  I d o n ' t  know t h a t  

t h e  C o u r t  r e a l l y  n e e d s  t o  b e  i n  a p o s i t i o n  o f  

m i c r o - m a n a g i n g  t h e  t i m e .  

T H E  C O U R T :  I c e r t a i n l y  d o n ' t  w a n t  t o  

m i c r o - m a n a g e .  I f  y o u  n e e d  t o  d o  it a g a i n  a n d  

a s k ,  I wou ld  t h i n k  t h a t  u n l e s s  t h e r e  i s  s o m e  
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disagreement, I would be -- I shouldn't h a v e  to 

come back and hear about it. It goes to t h e  

spirit that you have a fair opportunity i n  

order to do it on at least a couple of 

occasions. I said at least. I didn't s a y  

only, did I? No. I didn't use those t e r m s  

when I made the decision. At least a couple of 

opportunities to take a look at it. 

MR. BIRGENHEIER: No. 10 is okay as 


printed? 


MS. COREY: No, I don't think the Court 


said that after just two opportunities, we 


would have to come and make a motion to t h e  


Court. The Court just said that he envisions 


that we will have a fair opportunity to fully 


look at the evidence and that he has never said 


we just get two opportunities. 


He has said - - he said it today and h e  

just said it today and he said it at the last 

hearing. He said we get at least two 

opportunities. It's at least that you a r e  not 

hearing. 

MR. BIRGENHEIER: Your Honor, then 

basically Ms. Corey -- everybody will be at 

Ms. Coreyfs beck and call if she wants to see 
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it 6 0  t i m e s .  

THE C O U R T :  W e l l ,  n o ,  t h e r e  i s  a p o i n t  

when you s a y  t h a t  i s n ' t  r e a s o n a b l e  a n d  t h e n  I 

h e a r  a b o u t  i t .  

MR. B I R G E N H E I E R :  T h a t ' s  k i n d  of  t h e  

s p i r i t  of  what  No. 1 0  s a y s .  She  i s  g i v e n  two  

o p p o r t u n i t i e s  t o  h a v e  a c c e s s  t o  t h e  m i r r o r e d  

images  and p h o t o g r a p h i c  i m a g e s .  

THE C O U R T :  I would p u t  t h i s  l a n g u a g e ,  

M s .  Corey  i s  g r a n t e d  a t  l e a s t  two  o p p o r t u n i t i e s  

t o  h a v e  a c c e s s  t o  t h e  m i r r o r e d  i m a g e s .  I f  I 

d i e  i n  t h e  m e a n t i m e ,  someone w i l l  b e  a b l e  t o  

i n t e r p r e t  t h a t  a l o n g  t h e  more  l i b e r a l  v i e w  t h a n  

a r e s t r i c t e d  v i e w  of  i t .  

MR. B I R G E N H E I E R :  T h a t ' s  f i n e .  T h e n  t h e  

n e x t  s e n t e n c e  s a y s ,  i f  M s .  C o r e y  d e t e r m i n e s  s h e  

n e e d s  a d d i t i o n a l  a c c e s s  t o  e i t h e r  t h e  m i r r o r e d  

images  o r  t h e  p h o t o g r a p h i c  i m a g e s ,  s h e  s h a l l  

w i t h  n o t i c e  t o  t h e  s t a t e ,  move t h e  C o u r t  t o  

a l l o w  a d d i t i o n a l  a c c e s s  t o  t h e  i m a g e s ,  w h i c h  i s  

i f  we c a n  work it o u t ,  t h a t ' s  f i n e  b u t  I d o n ' t  

want  t o  h a v e  it w h e r e  M s .  C o r e y  i s  t o t a l l y  i n  

t h e  d r i v e r ' s  s e a t  whenever  s h e  demands  t o  s e e  

t h e  p i c t u r e s ,  1 6  t i m e s  b e t w e e n  now a n d  t h e n .  

T H E  C O U R T :  We d i d n ' t  g i v e  h e r  t h a t  much 
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t i m e ,  d i d  we, j u s t  t o  a n n o y  you o r  a n y  o n e  

e l s e .  

MS. C O R E Y :  No, a n d  I d o n f t  h a v e  t i m e  t o  

w a s t e  on t h e  c a s e .  

T H E  C O U R T :  She  may wan t  t o  t a k e  t h a t  

o p p o r t u n i t y .  

M S .  C O R E Y :  I d o n ' t  h a v e  t i m e  t o  w a s t e .  

THE C O U R T :  We h o p e  t h a t  -- I r e m i n d  b o t h  

of you  t h a t  you  a r e  o f f i c e r s  of t h e  C o u r t  a n d  

t h e  c i v i l i t y  r u l e s  a r e  p o s t e d  r i g h t  u p  t h e r e .  

D o  you wan t  t o  r e r e a d  them?  

M S .  C O R E Y :  Thank y o u .  I mean,  I t h i n k  

t h e r e  i s  a b i g  d i f f e r e n c e  b e t w e e n  maybe n e e d i n g  

t h r e e  t i m e s  o r  f o u r  t i m e s  o r  m e a n i n g  1 6  o r  6 0 .  

I d o n f t  i n t e n d  t o  a b u s e  t h e  C o u r t ' s  o r d e r  a n d  

s o  I would  a s k  t h a t  t h a t  b e  s t r i c k e n .  The 

C o u r t  i n  i t s  comments j u s t  a f ew moments  a g o  

s a i d ,  w e l l ,  i f  t h e  s t a t e  t h i n k s  w e  a r e  s p e n d i n g  

t o o  much t i m e  l o o k i n g  a t  t h e m ,  t h e n  t h e y  c a n  

come b e f o r e  t h e  C o u r t .  

MR. B I R G E N H E I E R :  The  o n u s  s h o u l d  b e  on 

M s .  C o r e y .  I mean w e  h a v e  r e a s o n a b l e  a c c e s s .  

So i f  s h e  t h i n k s  s h e  i s  n o t  g i v e n  r e a s o n a b l e  

a c c e s s ,  t h e n  s h e  n e e d s  t o  come t o  C o u r t  a n d  a s k  

f o r  a s s i s t a n c e ,  n o t  t h e  o t h e r  way a r o u n d .  I t ' s  
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a s s u m i n g  e v e r y t h i n g  s h e  d o e s  i s  r e a s o n a b l e .  

H o p e f u l l y  M s .  C o r e y  a n d  I c a n  work  it o u t  a n d  

t h e r e  w o n ' t  b e  a p r o b l e m .  My g o a l  i s  o n l y  t h i s  

t h a t  I n v e s t i g a t o r  C l a r k  a n d  h e r  i n v e s t i g a t o r  

and  h e r  f o r e n s i c  e x p e r t  c a n  work e v e r y t h i n g  

o u t .  

T H E  C O U R T :  I w o n ' t  b e  s u r p r i s e d  i f  t h e y  

c a n ' t .  

MR.  B I R G E N H E I E R :  T h a t ' s  a b o u t  r i g h t  b u t  

t h a t ' s  my c o n c e r n .  I t h i n k  t h e  w o r d i n g  i s  

c o r r e c t ,  i f  s h e  n e e d s  a d d i t i o n a l  a c c e s s ,  t h e n  

s h e  c a n  come b a c k  t o  t h e  C o u r t  a n d  s h e  can, i f  

s h e  t h i n k s  w e  a r e  n o t  g i v i n g  h e r  e n o u g h ,  w e l l ,  

t h e  C o u r t  s a i d  i t  a t  l e a s t  t w i c e ,  i f  s h e  t h i n k s  

t h a t  w e  a r e  n o t  g i v i n g  h e r  t h e n  -- 

THE COURT: I t h i n k  you  c a n  l e a v e  t h e  

l a n g u a g e  i n  t h e r e .  I am n o t  g o i n g  t o  w o r r y  t o o  

much a b o u t  i t .  I e x p e c t  you  t o  b e  r e a s o n a b l e ,  

M r .  B i r g e n h e i e r .  

MR.  B I R G E N H E I E R :  We a r e ,  Your  H o n o r .  

M S .  C O R E Y :  I t h i n k  11 s h o u l d  b e  s t r i c k e n .  

MR. BIRGENHEIER: I t  i s  a n d  I h a v e  

s t r i c k e n  t h a t .  T h a t  o b v i o u s l y  c o m p o r t s  w i t h  

t h e  C o u r t ' s  o r d e r .  

THE COURT: T h e n  I a m  g o i n g  t o  r e m i n d  
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everybody of what else I said in this and I 


made this comment and you maybe know more about 


this case, about these photographs based on 


contacts you have had with others but I have 


said it's unfair to you to hold you just to 


this order. This order can be modified. If 


after viewing all of this information, you 


discover reasons to modify the order, that can 


be presented to the Court. And I will listen. 


We have one other issue, which isn't 


covered in here and that is I left open what if 


any, interview with the kids. Have we gotten 


that taken care of that I don't need to jump 


into that? Have we got these dates and times 


arranged? 


MR. BIRGENHEIER: None. 


MS. COREY: No, not until we see the 


pictures, not until we see the pictures. 


THE COURT: Then I am not going to worry 


about it until you see the pictures and if I 


need to do something else and you want me 


to hear something else, I will listen to you. 


MR. BIRGENHEIER: I want to put a couple 


other things on the record. I will be gone 


starting the evening of November 2nd. I will 
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be going out of state to speak at a conference 

in South Carolina. I will not be back in the 

office until the 13th, which is the day of 

trial on this case. We're set for November 

13th. So late in the night of the second of --

I am sorry, November, I will be leaving a n d  not 

be back. Okay. 

So if we're going to do any interviews 

prior to then, they have to be done prior to 

then. We can't expect that week that I am gone 

to set up interviews. Additionally, one of the 

witnesses or one of the victims who was living 

in Montana -- I am sorry, living in Idaho, I 

believe, has now moved to the State of Montana 

so you know, just to let the Court know that. 

At the last hearing Ms. Corey had two 


motions to dismiss based on not her ability or 


inability to get these images and inability to 


set up the interviews, I assume those are 


stricken now since I don't want them out there 


pending because this is the time to argue them, 


if we are requesting to argue them or they need 


to be withdrawn and not worried about. 


MS. COREY: We will be reserving on those, 


Your Honor. I assume we are going to get to 


Kristine M. Triboulet, Official Court Reporter 


Page 35 




i n t e r v i e w  t h e  v i c t i m s  i n  a t i m e l y  m a n n e r .  

A f t e r  we s e e  t h e  p h o t o g r a p h s ,  a m o t i o n  c a n  b e  

f i l e d  a n d  a r g u m e n t  c a n  b e  d e f e r r e d  a n d  it c a n  

be  r e r a i s e d ,  I mean ,  C o u n s e l  --

T H E  C O U R T :  W e ' r e  r u n n i n g  o u t  o f  t i m e .  I 

would  l i k e  t o  s e e  y o u  h a v e  some d a t e s  f o r  t h e s e  

i n t e r v i e w s .  

M S .  C O R E Y :  And I w o u l d  t o o  b u t  u n t i l  w e  

g e t  t h e  p i c t u r e s ,  u n t i l  we h a v e  e x a m i n e d  t h e  

c o m p u t e r  e v i d e n c e ,  i t ' s  p r e m a t u r e  t o  s e t  u p  

i n t e r v i e w s  b u t  w e  d o  n e e d  i n t e r v i e w s  i n  a d v a n c e  

o f  t r i a l .  

THE C O U R T :  E x a c t l y ,  a n d  I am j u s t  s a y i n g  

we n e e d  t o  s e t  u p  t h e  d a t e s  t h a t  w e  a n t i c i p a t e  

a r e  g o i n g  t o  b e  a f t e r  you  h a v e  d o n e  t h o s e  a n d  

you c a n  a l w a y s  s t r i k e  t h o s e  d a t e s  i f  y o u  

d e t e r m i n e  w e  d o n ' t  n e e d  t o  i n t e r v i e w  t h e  k i d s ,  

f o r  e x a m p l e .  

M S .  C O R E Y :  We're g o i n g  t o  n e e d  t o  

i n t e r v i e w  t h e m ,  Your  H o n o r .  

MR. B I R G E N H E I E R :  W e l l ,  h e r e ' s  --

M S .  C O R E Y :  No d o u b t  a b o u t  t h a t .  

MR.  BIRGENHEIER: H e r e  a r e  a c o u p l e  o f  t h e  

p r o b l e m s .  One o f  t h e m  -- two  o f  t h e  c h i l d r e n  

a r e  d e p i c t e d  i n  t h e  p i c t u r e s ,  t h e  o t h e r  t h r e e  
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are not. Okay. So I don't know why Ms. Corey 


can't interview the other three victims without 


viewing the pictures and that's what I 


explained to her back in August when we had the 


dates and she struck them. Her answer was at 


that time she wanted to be able to show the 


images of the other children potentially to the 


other victims who were depicted to the children 


who werenft depicted and see if they could add 


any insight. I donft think thatfs 


appropriate. 


Secondly, the two stepdaughters of the 

defendant now live - - one lives in Montana and 

one lives in Idaho. Ms. Corey wants us to 

bring them back here for interviews. We have 

not litigated that yet. We have made it clear 

that we're not going to bring them back absent 

a Court order and Ms. Corey is free to go over 

to Idaho and Montana and interview these 

children any time she wants to up to about two 

weeks ago. 

THE COURT: You are leaving on which 


date? 


MR. BIRGENHEIER: The night of the 2nd' 


which is what two weeks and two days. 
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MS. COREY: When do you get back, 


Counsel? 


MR. BIRGENHEIER: I get back the night of 


the 10th. 


MS. COREY: I thought the program starts 


on Monday. 


MR. BIRGENHEIER: It goes Monday through 


Friday. 

MS. COREY: So you are going to be gone 

the 3rd? 

THE COURT: You are back -- 

MR. BIRGENHEIER: I am gone the 3rd. 


THE COURT: The trial is what day? 


MR. BIRGENHEIER: The 13th. 


THE COURT: So you leave on that Friday 


and you are gone the whole week? 


MR. BIRGENHEIER: I leave Thursday night. 


THE COURT: So then we have the week of 


the 30th and next week. 


MS. COREY: We would ask that the 


interviews be set for November 1st. 


MR. BIRGENHEIER: Okay. We will have SR, 

BH -- I am sorry BW and HW available on 

November 1st. 

MS. COREY: Well, we're also going t o  need 
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to interview the other children in advance of 

trial and the dilemma is, Your Honor -- 

THE COURT: I agree with you so let's get 

a time when we are going to do that. 

MS. COREY: That's the date that would 


work for us. 


MR. BIRGENHEIER: We are not bringing them 

here from Montana. She's had an opportunity 

for ten months to interview them in Montana and 

Idaho. We shouldn't have to go to the 

expense. There is nothing in the Court rules 

that I could find that requires us to m a k e  sure 

that --

THE COURT: To make sure -- I understand 

what you are suggesting, Mr. Birgenheier, that 

we have those interviews scheduled for t h e  

13th. 

MR. BIRGENHEIER: We can do those o n  the 


13th, absolutely, that's fine. 


MS. COREY: I doubt that that will give us 


adequate time to prepare. I mean this i s  a 28 


count case. And we could go to Idaho or 


Montana, but it became apparent that we weren't 


going to have the discovery to take with us to 


show the kids, if we you know to the extent 
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t h a t  we n e e d  t o  do  t h a t .  So t h e r e  i s  no  p o i n t  

i n  g o i n g  t h e r e .  

S e c o n d ,  we a r e  t o l d  by t h e  p r o s e c u t o r f  s 

o f f i c e  a n d  i f  M r .  B i r g e n h e i e r r s  a d v o c a t e  h a s n l t  

been  s t r a i g h t  w i t h  me, I wou ld  l i k e  t o  k n o w  

t h a t .  They w a n t  t h e  p r o s e c u t o r  p r e s e n t .  The  

p r o s e c u t o r  s a y s  t h e y  a r e  n o t  g o i n g  t o  I d a h o  o r  

Mon tana .  I mean ,  f r a n k l y ,  i f  t h e y  a r e  a n d  t h e y  

a r e  g o i n g  t o  b r i n g  t h e  p h y s i c a l  e v i d e n c e  w i t h  

t hem,  t h a t ' s  f i n e .  We w i l l  g o  t o  I d a h o  a n d  

Montana .  I f  t h e y  a r e  n o t  -- I mean  I w o u l d  

s u b m i t  i t f s  a w h o l e  l o t  c h e a p e r  f o r  t h e  

c r i m i n a l  j u s t i c e  s y s t e m  t o  b r i n g  t h e s e  p e o p l e  

h e r e  f o r  a n  i n t e r v i e w  p r i o r  t o  t r i a l .  

The  C o u r t  knows p e r f e c t l y  w e l l  t h a t  

o f t e n t i m e s  o t h e r  i n v e s t i g a t i v e  a v e n u e s  a r e  made 

a p p a r e n t  d u r i n g  t h e  i n t e r v i e w s  a n d  t h e  d e f e n s e  

i s  r e q u i r e d  t o  h a v e  t h e  o p p o r t u n i t y  t o  f o l l o w  

UP. 

MR. B I R G E N H E I E R :  Okay.  I h a v e  e x p l a i n e d  

t o  M s .  C o r e y  o n  more  o c c a s i o n s  t h a n  I c a n  

c o u n t ,  t h a t  i f  s h e  w a n t e d  t o  g o  t o  I d a h o  when 

t h e  t w o  s i s t e r s  w e r e  i n  I d a h o ,  I w o u l d  c o n t a c t  

an  a g e n c y  i n  I d a h o ,  s u c h  a s  t h e  v i c t i m  a d v o c a t e  

f o r  t h e  Ada C o u n t y  p r o s e c u t o r f s  o f f i c e  t o  h a v e  

K r i s t i n e  M .  T r i b o u l e t ,  O f f i c i a l  C o u r t  R e p o r t e r  

Page 4 0  



them available so I wouldn't have to travel 


over there. 


One of the victims that lives now in 


Montana, at least that's my understanding, 


isn't in the pictures. So she doesn't have to 


take the pictures to show to a victim that's 


not in the pictures and was probably 350 miles 


away. 


THE COURT: But she still needs to 


interview the victim. 


MR. BIRGENHEIER: Right. So we have 


orders. She can do that on the phone. We made 


that offer. She didn't want to do that. We 


suggested we could set up a time to go over to 


Idaho to interview. She didn't want to do 


that. 


Her answer has been you bring the kids 


here. That's it, end of it. So she is welcome 


to go to Idaho, Montana and interview these 


children. 


THE COURT: I only want to see one cost to 


the state and county that is reasonable so the 


trial is scheduled to start on the 13th and 


they can be interviewed on the 13th or o n  the 


9th or 10th of the week before. You don't 
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necessarily have to be there, Mr. Birgenheier. 


MR. BIRGENHEIER: I do, Your Honor. 


Thatrs unfair when we have waited ten months. 


THE COURT: Hold on. You just said t h a t  


she could interview them with some 


representative of some child welfare agency 


back there. 


MR. BIRGENHEIER: If she is going to be 


traveling over there. 


THE COURT: And you can have someone else 


in your office cover an interview and y o u r  


victim advocate there as well. 


MR. BIRGENHEIER: It's unfortunate that 


the defendantrs delay in not doing this in a 


timely fashion and picking a time and wanting 


to do the interview when I am not available. 


We will make them available on the 13th and I 


will be here the 13th. 


Here's the other problem, we bring them 


over on the 9th or loth, they are going t o  have 


to go back to Idaho or Montana and come back. 


THE COURT: Maybe they will. Maybe they 


wonrt. They can stay here for the weekend. 


MR. BIRGENHEIER: Do you understand it's 


going to be more than the weekend? On t h e  13th 
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we'll start with jury selection. 


THE COURT: I know. They may be here a 


long time. I don't know but you know, we don't 


have any time. 


MR. BIRGENHEIER: The fault for that lies 


directly with the defense because they have 


been available to be interviewed since 


December. 


THE COURT: I understand that. There is a 


lot of blame usually to go around on these 


cases, in these cases but we have to be fair. 


I have to be fair and give them an opportunity 


to have this sometime before trial and so I 


have given three dates. 


MR. BIRGENHEIER: 9th, 10th or 13th. 

First of all, November -- is there a holiday, 

that's Veteran's Day? 

MS. COREY: That's fine. 


THE COURT: Is that the Veteran's 


holiday? 


THE CLERK: That is, Your Honor. 


MR. BIRGENHEIER: You really can't expect 


people to come in on a national holiday. 


THE COURT: Is the 13th a holiday? 


MR. BIRGENHEIER: No, the 13th is not. 
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THE CLERK: We are not here. 


THE COURT: Maybe that's why I am thinking 


it is a holiday. 


MR. BIRGENHEIER: We would make them 


available on the 13th. 


MS. COREY: We would ask for the 9th. We 


are entitled for at least a couple days before 


the trial starts to digest what they told us 


and decide what additional investigation, if 


any, we need to do. 


The Court is correct that there is plenty 


of blame to go around. There are things w e  


want to ask these kids about the background 


information, who was present when the photos 


were taken. 


THE COURT: I have no need to hear all the 


reasons. You don't have to explain yourself. 


I have said you need to have them here and we 


will have it then on the 9th. That just 


eliminated one day. 


MR. BIRGENHEIER: And what time? We need 

to get down to times, too, because I don't want 

to have them -- I don't want anything left to 

chance because it's going to be a situation 

where we're going to have them here on 9th. 
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THE COURT: We're talking two kids o n  the 


9th and three kids on the lst? 


MR. BIRGENHEIER: That's correct. 


THE COURT: Okay. There is no reason why 


they can't start at 9:OO. 


MR. BIRGENHEIER: Okay. 


MS. COREY: On the 9th I have an 


appearance in an outlying Court but I will be 


back by 10:30. 


THE COURT: On which day? 


MS. COREY: On the 9th. If we want t o  do 


those at like 10:30 and the second one in the 


afternoon. 


MR. BIRGENHEIER: I think Ms. Corey can 


rearrange her schedule to start at 9. I don't 


want to have any problems. 


MS. COREY: I have a hearing in another 


courtroom in another jurisdiction, 


Mr. Birgenheier. 


MR. BIRGENHEIER: I am going to be o u t  of 


state. I mean so we can convenience the 


defense because she's got a hearing some place 


else but I'm out of state but that's the way it 


goes. 


THE COURT: How long do you think y o u  are 
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g o i n g  t o  n e e d  w i t h  e a c h  of t h e m ?  

M S .  C O R E Y :  You know, w i t h  t h o s e  v i c t i m s  I 

would t h i n k  n o t  more  t h a n  -- SC w i l l  b e  t h e  

l o n g e r  o f  t h e  two a n d  I would  s a y  t h a t  c o u l d  b e  

two ,  two a n d  a h a l f  h o u r s  a n d  t h e n  t h e  o t h e r  

one w i l l  b e  much s h o r t e r .  I mean t h e r e  i s  no  

r e a s o n  t h e y  c a n ' t  s t a r t  a t  10:30 a s  o p p o s e d  t o  

9 : O O .  

T H E  C O U R T :  Not  f o r  t h e m ,  maybe .  I mean  

w e ' r e  b r i n g i n g  t h e m  i n  a c r o s s  t h e  s t a t e  a n d  

t h e y  a r e  young  k i d s  and  how l o n g  a r e  y o u  g o i n g  

t o  b e  w i t h  t h e m  i s  s o m e t h i n g ,  y o u  know,  n e e d s  

t o  b e  d e t e r m i n e d ,  a s  w e l l  a n d  t h a t  t h e y  h a v e  a  

r e a s o n a b l e  amoun t  o f  b r e a k s  i n  t h e r e .  

M S .  C O R E Y :  R i g h t .  

T H E  C O U R T :  I e x p e c t  t h a t  y o u  g u y s  c a n  

h a n d l e  t h a t .  

MR.  B I R G E N H E I E R :  I u n d e r s t a n d  t h e  C o u r t ' s  

r u l i n g .  I t  means  we a r e  g o i n g  t o  h a v e  t o  b r i n g  

t h e  k i d s  on  t h e  8 t h  t o  b e  h e r e .  

T H E  C O U R T :  M r .  B i r g e n h e i e r ,  i t ' s  n o t  a 

p e r f e c t  w o r l d .  

MR. B I R G E N H E I E R :  I t ' s  b e c o m i n g  l e s s  t h a n  

p e r f e c t .  

THE C O U R T :  I t  i s  a n d  t h i s  w o u l d n ' t  be  t h e  
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first time we brought people in out of state 


for these things. 


MR. BIRGENHEIER: Then we're going t o  go 


through two and a half hours of interviews with 


an 11, 12 year old being shown child porn where 


she appears in the pictures. 


THE COURT: That's why I think with her, 


you know, I want them both available and 


whoever they are with in case they take less 


time, they may take less time. It's hard to 


predict these things. 


MS. COREY: They may well take less time. 


THE COURT: I will say you can start them 


at 9:30, start time 9:30. 


MR. BIRGENHEIER: Again, no limit t o  the 


length of time the interviews can take place? 


THE COURT: Well, they are only going to 


be here the one day and they won't go any 


longer than 4:OO. It isn't fair to that age 


group that long. 


MR. BIRGENHEIER: Let's talk about 


November 1st then. What time can we start on 


November lst? 


MS. COREY: We can start at 8, if you want 


to, Counsel. 
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MR. B I R G E N H E I E R :  W e  d o n ' t  e v e n  open  then 

s o  l e t ' s  s a y  9 : O O .  

T H E  COURT:  9 : O O .  

MR. B I R G E N H E I E R :  A n d  she h a s  u n t i l  4 : 0 0 ,  

a g a i n ,  t o  c o m p l e t e  t h e  i n t e r v i e w s ;  i s  t h a t  

f a i r ?  

T H E  C O U R T :  T h a t ' s  f a i r ? .  

MR. B I R G E N H E I E R :  O k a y .  T h e  o t h e r  i s s u e  

i s  s h o w i n g  t h e  c h i l d  p o r n  t o  t h e  v i c t i m s .  I 

h a v e  s p o k e n  t o  a p e r s o n  a t  H a r b o r v i e w  M e d i c a l  

C e n t e r  e a r l i e r  t o d a y ,  w h o  i s  g o i n g  t o  s e n d  m e  a 

d e c l a r a t i o n  r e g a r d i n g  h e r  c o n c e r n s  a b o u t  

s h o w i n g  c h i l d  p o r n  t o  v i c t i m s  o f  c h i l d  s e x u a l  

a b u s e .  

T H E  C O U R T :  A n d  w e  r e se rved  a n y  a r g u m e n t  

o n  t h a t  u n t i l  t h e y  a t  l e a s t  v i e w  t h e  

p h o t o g r a p h s .  

MR. B I R G E N H E I E R :  T h a t ' s  r i g h t .  

T H E  C O U R T :  O k a y .  

MR.  B I R G E N H E I E R :  H e r e ' s  t h e  p r o b l e m ,  I 

d o n ' t  k n o w  h o w  l o n g  t h i s  f o r e n s i c a l l y  i s  g o i n g  

t o  t a k e  t h e  d e f e n s e  t o  g e t  u p  t o  s p e e d .  W e  

c o u l d  c o n c e i v a b l y  on  N o v e m b e r  1st  -- t h e y  a r e  

s t i l l  w o r k i n g  o n  g e t t i n g  p i c t u r e s  o f f  t h e  

c o m p u t e r  s o  a l l  o f  t h i s  i s  s o m e w h a t  i n  a 
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vacuum, t h a t  we d o n ' t  know w h a t ' s  g o i n g  t o  

h a p p e n .  I am l e a v i n g  on t h e  1s t .  I d o n ' t  w a n t  

M s .  C o r e y  coming  i n  and  s h o w i n g  c h i l d  

p o r n o g r a p h y  t o  t h e s e  c h i l d r e n  u n l e s s  t h e  C o u r t  

h a s  v i s i t e d  t h a t  i s s u e  b e c a u s e  I w a n t  t o  h a v e  

an  o p p o r t u n i t y  t o  come i n t o  t h e  C o u r t  a n d  a s k  

t h e  C o u r t  t o  make a f i r m  d e c i s i o n  o n  w h a t  

p h o t o s  c a n  b e  shown ,  how many p h o t o s  c a n  be 

shown. I mean t h e r e  a r e  3 0 0 ,  r o u g h l y ,  p h o t o s  

of t h e s e  k i d s .  

T H E  COURT: And I h a v e  a l r e a d y  r u l e d  on  

t h a t .  

MR. B I R G E N H E I E R :  And t h e  C o u r t ' s  r u l i n g  

was w h a t ?  

T H E  C O U R T :  The C o u r t ' s  r u l i n g  i s  n o  

p h o t o g r a p h s  a r e  g o i n g  t o  b e  shown u n l e s s  

a p p r o v e d  b y  t h e  C o u r t .  

MR. B I R G E N H E I E R :  Okay.  T h a t ' s  f i n e ,  a s  

l o n g  a s  w e  h a v e  t h a t  u n d e r s t a n d i n g .  

M S .  C O R E Y :  My r e q u e s t  on  t h a t  i s  t h a t  I 

mean - - I d i s a g r e e  w i t h  t h e  C o u r t ' s  o r d e r  b u t  

it i s  t h e  C o u r t ' s  o r d e r  t h a t  w e  be  a l l o w e d  t o  

t a k e  t h a t  u p  w i t h  t h e  C o u r t  e x  p a r t e  o r  i n  

c a m e r a .  The s t a t e  i s  n o t  e n t i t l e d  t o  know w h a t  

o u r  t h e o r y  o f  t h e  c a s e  i s .  
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I can explain to the Court why we want to 

show a certain picture and if the Court c a n  

make a decision based on my representations, it 

is not at all -- there is no authority for 

requiring the prosecutor to basically structure 

a defense interview of a staters witness o r  

victim and I believe that that would be a n  

unconstitutional infringement on our right to 

prepare in the matter that we deem appropriate. 

MR. BIRGENHEIER: That's nonsense. You 


can't come into Court and the analogy would be 


you have a murder case and you want to show the 


autopsy photos to the victim's family just for 


shock value. That's what we have here. 


I have a right to address -- these are 

victims. They have certain rights and 

Ms. Corey is going to be able to come in 

without notice to the state ex parte and decide 

what she wants to show without the state being 

heard is just inappropriate. 

THE COURT: Well, I have ruled that they 


are not going to be shown unless they are 


approved by the Court. Until I hear the date, 


I am not going to figure out how we're going to 


go about accomplishing that. 
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MR. B I R G E N H E I E R :  T h a t ' s  g o i n g  t o  b e  w i t h  

n o t i c e  t o  t h e  p a r t i e s ,  n o t  ex  p a r t e ?  

T H E  C O U R T :  T h a t  w i l l  be  a t  n o t i c e  t o  t h e  

p a r t i e s ,  a t  l e a s t  t h a t  t h e r e  i s  t o  t h e  

p h o t o g r a p h s .  

MR. B I R G E N H E I E R :  T h a t  c a n ' t  be d o n e  a t  

t h e  l a s t  s e c o n d  o r  l a t e r .  

T H E  C O U R T :  W e l l ,  you  w o n ' t  be  h e r e ,  

M r .  B i r g e n h e i e r .  I e x p e c t  t h a t  w e  w i l l  h a v e  

t h o s e  i s s u e s  r e s o l v e d  a s  s o o n  a s  t h e y  h a v e  had  

a chance  t o  r e v i e w  t h e  m a t e r i a l s .  

MR. B I R G E N H E I E R :  A l l  r i g h t .  So  t h a t  w i l l  

a l l  be d i s p o s e d  o f .  

T H E  C O U R T :  T i m e  i s  o f  t h e  e s sence  i n  t h e  

c a s e  b e c a u s e  w e  w a i t e d  t o o  l o n g  b e f o r e  t h e  

t r i a l  t o  g e t  i t  a l l  d o n e .  

MR. B I R G E N H E I E R :  A g a i n ,  I k n o w  w h e r e  t h a t  

b l a m e  l i e s .  

T H E  C O U R T :  W e l l ,  t h e r e  i s  u s u a l l y  a l o t  

o f  b l a m e  a n d  u s u a l l y  it c a n  go a r o u n d  t o  a l o t  

o f  p e o p l e .  

MR. B I R G E N H E I E R :  I a m  g o i n g  t o  go  

u p s t a i r s  n o w  a n d  m o d i f y  t h e  o r d e r  and  p u t  i n  

t h e  l a n g u a g e .  I w i l l  be back  i n  p r o b a b l y  1 5  t o  

2 0  m i n u t e s .  
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THE C O U R T :  Okay.  


( C o u r t  i n  r e c e s s )  


( C o u r t  r e c o n v e n e d )  


THE C O U R T :  You may b e  s e a t e d .  

MR. B I R G E N H E I E R :  Your H o n o r ,  I h a v e  made 

t h e  c o r r e c t i o n s  t o  t h e  o r d e r .  I d i d  t h e  bes t  I 

c o u l d ,  a s  q u i c k l y  a s  I c o u l d .  

M s .  C o r e y  h a s  l o o k e d  t h r o u g h  t h e m .  I 

t h i n k  s h e  c h a n g e d  j u s t  o n e  t h i n g .  I p u t  i n  

s e s s i o n  a n d  s h e  c h a n g e d  t o  o p p o r t u n i t y .  T h a t ' s  

f i n e .  I h a v e  n o  p r o b l e m  w i t h  t h a t .  

T H E  C O U R T :  I n o t i c e  w h e r e  t h a t  c h a n g e  i s  

made on P a g e  2 ,  t w o - t h i r d s  t h e  way down.  

MR. B I R G E N H E I E R :  O t h e r  t h a n  t h a t ,  

M s .  C o r e y  r e v i e w e d  t h a t .  I w i l l  g i v e  h e r  a 

COPY. 

T H E  C O U R T :  Any r e a s o n  why I s h o u l d n r t  

s i g n  i t ?  

M S .  C O R E Y :  No, I t h i n k  o u r  o b j e c t i o n s  a r e  

p r e s e r v e d  o n  t h e  r e c o r d ,  b u t  I t h i n k  t h a t  t h a t  

d o e s  c o r r e c t l y  s e t  it f o r t h .  

T H E  C O U R T :  I h a v e  s i g n e d  t h a t  p r o t e c t i v e  

o r d e r .  

MR. B I R G E N H E I E R :  The  o t h e r  m a t t e r  i s  we 

h a v e  h a n d e d  u p  a o n e  p a g e  o r d e r  r e g a r d i n g  t h e  
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i n t e r v i e w s  and  w e  w i l l  do  o u r  b e s t  t o  a b i d e  by  

t h a t .  I w i l l  t r y  t o  a r r a n g e  t o  h a v e  s o m e o n e  

e l s e  s i t t i n g  i n  f o r  me h e r e  o n  t h e  9 t h  s i n c e  I 

w i l l  b e  o u t  o f  s t a t e .  

My o n l y  c o n c e r n  i s  i f  t h e r e  i s  a n y  h o p e  o r  

i f  t h e  d e f e n s e  d e s i r e s  t o  show t h e  p i c t u r e s  t o  

t h e  v i c t i m s ,  I n e e d  t o  h a v e  a f i v e  d a y  n o t i c e .  

O b v i o u s l y  I w i l l  b e  l e a v i n g .  T h e  1s t  w i l l  b e  

w iped  o u t  b e c a u s e  we w i l l  b e  d o i n g  i n t e r v i e w s  

t h a t  d a y  s o  we h a v e  s e t  O c t o b e r  2 5 t h  a s  t h e  

d r o p  d e a d  d a t e .  I d o n ' t  know i f  M s .  C o r e y  i s  

g o i n g  t o  b e  d o n e  w i t h  h e r  f o r e n s i c  e v a l u a t i o n  

i n  t h e  n e x t  e i g h t  d a y s .  I am p u t t i n g  o n  t h e  

r e c o r d ,  o b v i o u s l y ,  I ' m  n o t  g o i n g  t o  be h e r e  on 

t h e  f o l l o w i n g  week .  No m o t i o n s  c a n  be s e t  t h a t  

week b e c a u s e  I w i l l  n o t  b e  a b l e  t o  r e s p o n d .  

T H E  C O U R T :  I know a l l  o f  t h a t ,  when  you  

a r e  g o i n g  t o  b e  h e r e  a n d  a l l  o f  t h a t .  I c a n f t  

p r e d i c t  t h e  f u t u r e  s o  t h e r e  w e  a r e .  

MR. B I R G E N H E I E R :  Okay.  


T H E  C O U R T :  I d o  know t h i s ,  t h a t  s h e  i s  


n o t  a l l o w e d  t o  t a k e  a n y  p i c t u r e s  --
MR. B I R G E N H E I E R :  Okay .  

THE C O U R T :  -- w i t h  h e r .  So  s h e  c a n ' t  

show a n y  p i c t u r e s  t o  t h e  k i d s  u n l e s s  h e  h a s  
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p i c t u r e s  t o  show,  r i g h t ?  

MR. B I R G E N H E I E R :  Okay.  

M S .  C O R E Y :  T h a t ' s  c o r r e c t .  I t h i n k  t h a t  

wha t  t h e  o r d e r  s a y s  a n d  I b e l i e v e  w h a t  t h e  

s p i r i t  o f  t h e  r u l i n g  i s ,  i s  t h a t  p i c t u r e s  o f  

a n y  m i n o r s  d e p i c t e d  i n  s e x u a l l y  e x p l i c i t  

c o n d u c t ,  i f  t h e r e  a r e  p i c t u r e s  o f  t h e  h o u s e  

w i t h o u t  p e o p l e  i n  i t ,  I t h i n k  t h a t  t h a t ' s  n o t  

s u b j e c t  t o  t h e  m o t i o n  o r  t h e  o r d e r .  

M R .  B I R G E N H E I E R :  R i g h t .  


THE COURT: I t h i n k  w e  a l l  a g r e e  o n  t h a t .  


MS. C O R E Y :  T h a n k  y o u .  


MR. B I R G E N H E I E R :  I am p u t t i n g  M s .  C o r e y  


on n o t i c e  t h e r e  a r e  p i c t u r e s  t h a t  h a v e  t h e  k i d s  

i n  t h e i r  u n d e r w e a r  a n d  h a v e  t h e  k i d s  p a r t i a l l y  

d r e s s e d ;  t h o s e  o n e s  t h a t  t h e y  h a v e  c l o t h i n g  on  

I h a v e  n o  p r o b l e m  w i t h .  The  u n d e r w e a r  p i c t u r e s  

I t h i n k  a r e  s t i l l  a p r o b l e m  b e c a u s e  t h e y  a r e  

s e x u a l l y  e x p l i c i t .  

THE C O U R T :  To r e m i n d  y o u  t h a t  t h i s  i s  a n  

a d v e r s a r y  p r o c e s s  a n d  t h a t ' s  g o o d .  T h a t ' s  why 

i t ' s  w o r k e d  f o r  s o  l o n g  b u t  w e  c a n  s t i l l  t r e a t  

p e o p l e  t h e  way w e  w o u l d  l i k e  t o  b e  t r e a t e d ,  

when it comes  t o  some  o f  t h e s e  t h i n g s  a n d  w i t h  

t h a t  w e  w i l l  b e  a t  r e c e s s .  
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MR. B I R G E N H E I E R :  Thank y o u ,  Your Honor. 

M S .  C O R E Y :  Thank  y o u .  

( C o u r t  i n  r e c e s s )  
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S T A T E  O F  W A S H I N G T O N  	 ) 


) ss  


C O U N T Y  O F  P I E R C E  	 ) 

I ,  K r i s t i n e  M .  T r i b o u l e t ,  a  d u l y  c e r t i f i e d  

c o u r t  r e p o r t e r  i n  a n d  f o r  t h e  S t a t e  o f  W a s h i n g t o n  d o  

h e r e b y  c e r t i f y  t h a t  t h e  o r a l  t e s t i m o n y  o f  s a i d  

m a t t e r  was  r e c o r d e d  i n  s h o r t h a n d  a n d  l a t e r  r e d u c e d  

t o  p r i n t .  

I f u r t h e r  c e r t i f y  t h a t  I am n e i t h e r  a t t o r n e y  o r  

c o u n s e l  f o r ,  n o r  r e l a t e d  t o  o r  e m p l o y e d  b y  a n y  o f  

t h e  p a r t i e s  t o  t h e  a c t i o n  i n  w h i c h  t h i s  t e s t i m o n y  i s  

t a k e n ;  a n d  f u r t h e r m o r e ,  t h a t  I am n o t  a r e l a t i v e  o r  

e m p l o y e e  o f  a n y  a t t o r n e y  o r  c o u n s e l  e m p l o y e d  b y  t h e  

p a r t i e s  h e r e t o  o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  

a c t i o n .  

I N  W I T N E S S  WHEREOF, 	 I h a v e  h e r e u n t o  s e t  my h a n d  * 
17 t h i s  d 1 I r  d a y  o f  J a n u a r y ,  2 0 0 7 .  

' i" 
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C e r t i f i e d  C o u r t  R e p o r t e r  
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