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I. IDENTITY OF RESPONDENT 

Movant is the Washington State Department of Corrections 

(Department or DOC). 

11. DECISION 

Pursuant to RAP 13.5A(a)(2), the Department asks this Court to 

accept review of the October 6, 2006, Order Denying Petition entered by 

the Washington Court of Appeals, Division 11. Appendix 1. 

111. ISSUE PRESENTED FOR REVIEW 

RCW 9.94A.715(1) allows a trial court to impose community 

custody for "any crime against persons under RCW 9.94A.411(2)." 

Attempted assault of a child is not listed in RCW 9.94A.41 l(2). The DOC 

petitioned for review of a sentence because the superior court had imposed 

community custody under RCW 9.94A.715(1) when Yulanda Leach was 

convicted of attempted assault against a child. The Court of Appeals 

denied the DOC's petition. 

The issue presented is whether the list of "crimes against persons" 

in RCW 9.94A.411(2) is an exclusive list for purposes of a court's 

sentencing authority under RCW 9.94A.715 and for purposes of the 

DOC's administration of sentences. Hence, does the statute preclude a 

sentencing court from imposing community custody for crimes not 



explicitly on the list, even when the court believes that the nature of the 

crime is equivalent to a crime against persons? 

IV. STATEMENT OF THE CASE 

A. BASIS OF CUSTODY 

Leach pled guilty to attempted second degree child assault, 

committed on May 11, 2005. Appendix 2, Judgment and Sentence. The 

Pierce County Superior Court (the Honorable Stephanie A. Arend) 

sentenced Leach to 23.25 months confinement and 9 to 18 months 

community custody. Id.at 4 - 5. 

B. FACTS RELEVANT TO CLAIM ON APPEAL 

In November 2005, the DOC wrote a letter to the trial court, the 

prosecutor, and defense counsel requesting amendment of Leach's 

Judgment and Sentence by removing the community custody range. The 

letter explained that attempted second degree child assault is not an 

offense eligible for community custody under RCW 9.94A.715(1). 

Appendix 3, Letter from the DOC. 

The court did not respond. The deputy prosecutor eventually 

spoke with the DOC by phone and stated that she would not be moving to 

amend. Appendix 4, Declaration of Jacqueline Riley-Noel at '1/ 3. Later, 

the DOC, through counsel, spoke with the prosecutor by phone again. 

Again, she said she would not move to amend because the conviction was 



a serious offense and the defendant needs to be supervised. Id. 

V. 	 REASONS WHY THE COURT SHOULD GRANT 
DISCRETIONARY REVIEW 

A. 	 THE CRITERIA FOR DISCRETIONARY REVIEW OF A 
POST-SENTENCE-PETITION 

RAP 13.4(b) sets forth the requirements that govern acceptance of 

discretionary review following a Court of Appeals' dismissal of post- 

sentence petitions. & RAP 13.5A. Under RAP 13.4(b), the Supreme 

Court will accept review if the Court of Appeals' decision conflicts with 

another decision of the Court of Appeals, if a significant question of law 

under the Constitution is involved, or if the petition involves an issue of 

substantial public interest that should be determined by the Supreme 

Court. 

B. THE DECISION OF THE COURT OF APPEALS 
REFLECTS AN ONGOING CONFLICT IN THE 
INTERPRETATION OF RCW 9.94A.411(2) 

In RCW 9.94A.411(2), the Legislature listed crimes considered 

"crimes against persons" for purposes of prosecutorial charging decisions. 

Various provisions in the Sentencing Reform Act cross-reference RCW 

9.94A.411(2) when discussing whether a crime is a "crime against 

persons" for sentencing purposes. See RCW 9.94A.715 (community 

custody required for "any crime against persons under RCW 

9.94A.41l(2)"); RCW 9.94A.545 (community custody authorized for "a 



crime against a person under RCW 9.94A.411"); RCW 9.94A.705 

(community placement required for "any crime against persons under 

RCW 9.94A.41 l(2)"). 

The Legislature also cross-referenced RCW 9.94A.411 in various 

sections to indicate how the DOC is to administer sentences. See RCW 

9.94A.728(l)(b)(ii) (offenders convicted of "[a] crime against persons as 

defined in RCW 9.94A.411" are ineligible for fifty percent early release 

time); RCW 9.94A.501(2)(b) (DOC must supervise offenders with 

convictions of "[a] crime against persons as defined in RCW 9.94A.411"). 

Additionally, the Legislature cross-referenced RCW 9.94A.411 in 

the statute governing dissemination of criminal records for background 

checks. See RCW 43.43.8321. 

Four decisions of the Court of Appeals are now in conflict as to 

whether the references in these statutes provide the exclusive list of 

"crimes against persons" or whether the list is merely illustrative and may 

be expanded for various purposes. In addition to the decision in Leach, 

which affirmed the trial court's imposition of community custody for a 

crime not listed as a "crime against persons" in RCW 9.94A.411(2), the 

other three decisions are: 



In re Post-Sentence Review of Childers, -Wn. App. , 143 P.3d 

831 (Div. 3, July 27, 2006) (involving RCW 9.94A.715) (See 

Appendix 5); 

In re Post Sentence Review of Manier, -Wn. App. , 143 P.3d 

604 (Div. 111, July 27, 2006) (involving RCW 9.94A.715) (see 

Appendix 6); 

In re Personal Restraint Petition of Silas, -Wn. App. , P.3d 

-, 2006 WL 3001139 (Div. 1, October 23,2006) (involving RCW 

9.94A.728) (SeeAppendix 7). 

In this case, the Court of Appeals denied the post sentence petition 

by ruling that the trial court was authorized under RCW 9.94A.715 to 

impose community custody for an inchoate (i.e., attempted) crime even 

though "RCW 9.94A.411(2) does not explicitly include attempted 

crimes." Appendix 1 at 2. The court explained that attempted assault is a 

crime against persons because assault is a listed crime, and the "'nature of 

the crime does not change simply because it was attempted."' Appendix 1 

at 2 (quoting In re Post Sentence Review of Manier, Wn. App. -, 143 

P.3d 604 (Div. 3, July 27,2006)) (emphasis added). 

The decision in this case, and in Division Three's Manier, conflicts 

with Division Three's decision in Childers. Appendix 5. In Childers, 

the Court held that because a crime was not on the list under RCW 



9.94A.411(2), it was not a crime against persons and did not trigger 

community custody under RC W 9.94A.7 1 5. 

The lower court's decision also conflicts with Division Two's 

decision in m. See Appendix 7. That case considered whether a 

misdemeanor could be included under the list of crimes against persons in 

RCW 9.94A.41 l(2). The list in statute includes "Domestic Violence 

Court Order Violation," but that crime can be either a felony or a 

misdemeanor. The offender argued that a misdemeanor violation of a 

domestic violence no-contact order should not be considered a "crime 

against persons" under RCW 9.94A.41 l(2) for the purpose of determining 

eligibility for fifty percent earned release time under RCW 

9.94A.728(1)(b)(ii)(C)(III). He argued that the Legislature did not intend 

misdemeanors to be included in the list under RCW 9.94A.41 l(2). The 

Court of Appeals disagreed, finding that RCW 9.94A.728 is unambiguous 

in referencing the crimes listed in RCW 9.94A.411. 

The decisions in Childers and $& rest upon the explicit or 

implicit assumption that the sentencing court may look no further than 

RCW 9.94A.41 l(2) in deciding what crimes constitute crimes against 

persons for purposes of sentencing or the administration of sentences. The 

lower court's decision in Leach (and in Manier) conflicts with this 

assumption. The Leach decision assumes that a trial court is free to look 



beyond the statute and ask about the "nature" of the crime to determine 

whether a crime constitutes a crime against persons. 

The Court should accept review because of this conflict over 

whether the Legislature intended an open-ended approach in the case 

below. This conflict implicates not only a court's sentencing, but also the 

DOC'S decisions on whether to supervise offenders under RCW 

9.94A.501 and whether to release offenders from prison early under RCW 

9.94A.728. This conflict therefore may affect offender liberty interests. 

This Court should address the conflict over statutory interpretation, as 

RAP 13.4(b) contemplates. 

C. 	 WHETHER THE LIST OF CRIMES AGAINST PERSONS IS 
EXCLUSIVE IS A SIGNIFICANT QUESTION THAT THIS 
COURT SHOULD RESOLVE 

A trial court may only impose a sentence that is authorized by 

statute. State v. Barnett, 139 Wn.2d 462, 464, 987 P.2d 626 (1999). The 

Legislature has not authorized the penalty of community custody for 

attempted second degree assault of a child. Cf. Childers, -Wn. App. at 7 11 

("RCW 9.94A.715(1) specifically refers to RCW 9.94A.411(2) to define 

what constitutes a crime against a person. . . . Because residential burglary is 

not listed in RCW 9.94A.411, it does not qualify as a crime against a person, 

and thus it cannot be a basis for the court to impose community custody"). 



The Legislature has omitted multiple crimes from the list of crimes 

against persons because the enhanced penalties that a listing brings are 

intended only for the crimes listed. For example, indecent exposure, RCW 

9A.88.010, could be something that a victim would feel constitutes a crime 

against persons. And its definition could support that argument: "A person is 

guilty of indecent exposure if he or she intentionally makes any open and 

obscene exposure of his or her person or the person of another knowing that 

such conduct is likely to cause reasonable affront or alarm." But indecent 

exposure is not on the list of crimes against persons. 

The Court of Appeals' rulings imply that the list in RCW 9.94.41 l(2) 

does not reflect a deliberate and complete legislative choice regarding what 

crimes allow community custody and what crimes are "crimes against 

persons" for purposes of the various statutes. However, the Legislature has 

demonstrated its oversight and control over the list by periodically adding to 

the list. For example, the crime of identity theft was not on the list, but in 

2006 the Legislature amended the statute to include it as a crime against 

persons. See Laws of 2006, ch. 27 1. 

The legislative amendment adding identity theft also shows how the 

Court of Appeals' decision, if not corrected, allows for inconsistent decisions 

about what can be a "crime against persons." For example, under the Ex 

Post Facto rule, anyone convicted of identity theft prior to the effective date 



of the amendment would argue that he or she is not subject to the enhanced 

penalties that the new listing brings. Lvnce v. Mathis, 519 U.S. 433,441 

(1997) (holding that law violates Ex Post Facto Clause if law increases 

quantum of punishment for crime after its commission). However, a person 

convicted of a crime not on the list can face different sentencing; under the 

decision below and under Manier a court could determine that the "nature of 

the crime" allows the court to treat it as a crime against persons. Likewise, 

another person convicted of the same crime not on the list might come 

before a different judge who treats the list under RCW 9.94A.41 l(2) as 

exclusive and who imposes a sentence with provisions for crimes against 

persons. 

The Court should accept review to ensure that courts use the statute 

predictably and fairly. The Legislature has not listed attempted second 

degree assault of a child as a crime against persons. The Court's objective 

in construing statutes is to determine legislative intent. State v. Jacobs, 

154 Wn.2d 596, 600, 115 P.3d 281 (2005). A statute's plain meaning is 

considered an expression of that intent. Id. "Under expressio unius est 

exclusio alterius, a canon of statutory construction, to express one thing in 

a statute implies the exclusion of the other. Omissions are deemed to be 

exclusions." In re Detention of Williams, 147 Wn.2d 476, 491, 55 P.3d 

597 (2002) (citation omitted). In contrast, statutory language does not call 



for the ruling that attempted assault is a crime against persons because the 

"nature of the crime does not change simply because it was attempted." 

-See Appendix 1 at 2. 

Legislative history further confirms the DOC'S reading of RCW 

9.94A.715 and RCW 9.94A.41 l(2). Before the Legislature enacted the 

community custody statute RCW 9.94A.715, it enacted a community 

placement statute: former RCW 9.94A. 120(9)() (currently RCW 9.94A.700 

& -705). Before 1999, the community placement statute did not refer to the 

crimes against persons statute. (At that time, RCW 9.94A.411, the crimes 

against persons statute, was codified as RCW 9.94A.440). The community 

placement statute referred merely to "any crime against persons," with no 

statutory reference: 

When a court sentences a person to a term of total 
confinement. . . for an offense categorized as . . . any crime 
against a person where it is determined in accordance with 
RCW 9.94A.125 that the defendant or an accomplice was 
armed with a deadly weapon at the time of commission, . . . 
the court shall . . . sentence the offender to a one-year term of 
community placement . . . . 

A 1999 amendment added a reference to RCW 9.94A.440 and also expanded 

the category of crimes within the scope of the community placement statute. 

-See Laws of 1999, ch. 196, 5 5. After the amendment, the statute read: 

"[Wlhen a court sentences a person. . . for.  . . any crime against a person 



under RCW 9.94A.440(2) . . . the court shall. . . sentence the offender to a 

one-year term of community placement . . . ." RCW 9.94AV120(9)(a)(ii). 

The final bill report for that legislation explained as background that 

"the existing structure of community supervision is very complex and the 

terminology that describes it is confusing." Appendix 8, Final Bill Report, 

Engrossed Second Substitute Senate Bill 5421. This indicates that one 

purpose of the legislation was to clarify the statute. Adding a specific 

reference to former RCW 9.94A.440 in the community placement statute is 

consistent with this clarification purpose. The reference indicates that the 

Legislature intended the crimes against persons in the community placement 

statute to be the crimes listed under former RCW 9.94A.440. 

Also instructive is this Court's prior statutory interpretation of the 

phrase "crime against persons." See Barnett, 139 Wn.2d at 470. In Barnett, 

this Court analyzed the pre-amendment version of former RCW 

9.94A.l20(9)(a) that did not refer to former RCW 9.94A.440 to define a 

"crime against persons." Barnett, 139 Wn.2d at 463 n. 1. In absence of such 

clarifying language, the Court resorted to a common sense definition of the 

phrase. Accordingly, this Court held that an armed first degree burglar who 

neither injures nor threatens to injure another person does not commit a 

crime against another person. Barnett, 139 Wn.2d at 470. 



This Court's reliance in Barnett on a common sense definition was 

appropriate because the statute then had no reference to RCW 9.94A.440. 

The statute (codified currently as RCW 9.94A.715) now expresses a more 

specific legislative intent that the courts should follow. There is no need in 

each case for an independent definition of the phrase "crime against 

persons," for purposes of a trial court's sentencing and the DOC's 

administration of sentences. 

VI. CONCLUSION 

The DOC's motion for discretionary review meets the criteria of 

RAP 13.4(b). This Court should grant review and reverse the Court of 

Appeals. 

RESPECTFULLY SUBMITTED this 6th day of November, 2006. 

ROB MCKENNA 
Attorney General 

RONDA D. LARSON, WSBA# 3 1833 
Assistant Attorney General 

JAY D. GECK, WSBA # 1 79 1 6 
Deputy Solicitor General 
Criminal Justice Division 
PO Box 401 16 
Olympia, WA 98504-01 16 
(360) 586-1445 
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TN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

RECEIVED DIVISION 11 

OCT 0 9 2006 
A ~ O R N E YGbl tnnih  u t  FICt 


CRIMINAL JUSTICEDIV-OLYMPIC 


In re the 1 
1 -

Post-Sentence Review of NO. 34282- 1-11 1 - - 17 1 i 

l-2 

YULANDA LEACH, ORDER DENYMG PETITION 

Petitioner. 

The Department of Corrections seeks post-sentence review of Yulanda Leach's 

Pierce County conviction of attempted second degree assault of a child, claiming that the 

judgment and sentence improperly imposed 9 to 18 months of community custody. The 

State opposes the Department, arguing that Leach's offense is a "crime against a person" 

and therefore community custody is authorized under RCW 9.94A.7 15(1). 

RCW 9.94A.715(1) requires a sentencing court to impose community custody for 

(1) sex offenses not sentenced under RCW 9.94A.712; (2) violent offenses, (3) "any 

crime against persons under RCW 9.94A.41 l(2);" and (4) certain felonies committed 

under RCW 69.50 and 69.52. The Department argues that because the statute does not 

include inchoate crimes, the sentencing court lacked authority to read these crimes into 

the statute. The Department compares RCW 9.94A.715 with RCW 9.94A.545, which 

explicitly includes the inchoate crimes. 

In re Post Sentence Review ofManier, 2006 Wash. App. Lexis 16 10 (2006) 

(publication ordered September 2 1,  2006 of previously unpublished order), Division 

Three of this court addressed this issue and agreed with the State's position. The court 
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agreed that RCW 9.94A.41 l(2) does not explicitly include attempted crimes but 

nonetheless found that attempted assault was stiIl a crime against a person: 

The underlying crime here was second degree assault, a crime 
against a person. RCW 9.94A.411. The jury necessarily found he took a 
substantial step toward injuring another person. The State's argument that 
the nature of the crime does not change simply because it was attempted 
and not completed is persuasive. Although no anticipatory offenses are 
listed in RCW 9.94A.411, it is reasonable to conclude attempted second 
degree assault qualifies as a crime against a person. To assume otherwise 
would lead to absurd results. 

Attempted second degree assault is indeed a crime against a person. The 
court did not err by imposing community custody. 

Manier, at " 5 .  We agree.' Attempted second degree assault of a child is a crime against 

a person. The sentencing court did not err in imposing community custody. 

Accordingly, it is hereby 

ORDERED that this petition is denied. 

DATED t h i s b j f 7  day of fi~&&&./ ,2006. 

cc: 	 Yulanda Leach 
Department Of Corrections 
Pierce County Cause No(s). 05-1 -02366-1 
Ronda D. Larson 
Mark Quigley 
Michelle Luna-Green 

While the Manier- opinion did not discuss what these absurd results might be, the  State explains as an 
example that a defendant convicted of third degree assault of a child, a non-violent, seriousness level 111, 
offense, would be placed on mandatory community custody while a defendant convicted of attempted 
second degree assault of a child, a violent, seriousness level IX, offense, would not. See State's Response 
at 8. 
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[ 1 MI be ser by the pmss~ltu-

f j isd e b l e d  for 

[ j ddendm~waives my r i 4tabep r e w ~ ~at my resitdm hewkg ( d e f b h t ' s  initidsj. 

If 4.3 COSTS OF INCAROXATlOE? 

[ ] In driitim to &her CL- imp& herein, the ;_-omfmh that the defmdant hss rr is likely to h s ~ rthe 
meanstnpay the costs of incxdm. and thedefend& is Q-M cu&sat. t.the.s h t u t ~ ~ ~to pay ~ u c h  
rate RCW tiL Ul. 1a. 

4.4 COLLECTION COSTS 

The $drlftt;ld-sltshd1pay the ie&a nf se~ i~x?sto tolledunpaid lrgd fm&ds:bfigaticrxls pet- ccmtracf rlr 

mrte .  Rc"\N 3 6  181999.NA.780 and 19.Id S O .  

4.5 llci-mxs-r 
'fhc finant3al hliptimskrqxadin thisjl;dgnart h a l l  h c r ~intad Emthedate oit(tejudgment until 
payment in full,at herate applicabletocivil judgments RCW 1Q 820% 

1.6 COSTS ON APPEAL 

.baward ofCW& 011 appeal again& the fiefen& m y  be zddeJ to the t-I l e d  F m i i a l  &ii&a-ux 
RCW. 1Q73. 

I1 4.7 [ f E n V T E r n c =  

The Health Dcpartmat crdesignee shall tPst a d  camsel the defendant for H V  as s m  as pnsntle md the 
defadmtshafi Mly axpaateIrithet&utg Kr7SV70 24.Tc40. 



US-142366-1 

4.8 [XfDNA TESI?NG 

The defendant shall have a bloodhiologicalsample &awn fa-purposes ofDNA identificationanalysis 
thedefendant ha l l  fully cocptmk inthe teslting. The qpmpriate agency, the c m d y  =DOC, hail be 
reqcnsiblcforcrbtainingthe sarrrple pria-to the d d t n d d  srelease €runcdnanent- RCW 43.43.756. 

4.9 NO CONTACT 
The deftmds.int shallnd have amtact with (name, DOB) including, but not 
limitedto,persand, v d a l ,  telephoruc, wri a thirdpsrty fcr years (nd to 
attixed the maxirmans t a b d ~stmtm~~e). 

--t- '. L r a t k  
1 k d c  Violence kcteittcn Order cr Anthmment Order is filed with thia,ru&nmf and Sentence (do 

4 1 1 BOND ISElR?.EHY MONERATED 

4.12 CO- 0kTEZ OhT Y U The defendant is sentenced as fdloa~r. 

(a) 	 CONFINEMENT. RCW 9.94A-589.D e f d d  is smknced to the foilawing tamoftatal 
dm&irt the &Ddy ofthe Dq&mtnt. dC c r m & a  (DOC): 

dual nurnba-ofmcrdhs oft d  confinement a-daed is: 23,d5 S ~- S 

(Add rnmdatq  f m and deadiy weapons enhancment m e to run consradivdy to &IS camts, see 
Secticn2.3.Senter~dngData. above). 

C O N S l t i l C ! ' C O N C ~SENTENCES. RCW 9 54A 589 MI cauds &dl be saved 
m y , ex@ fix-the pnticn of those cararts fw which thge is a special f m d ' i  of e frearm m-~ther 
deadly weapcm as sef f& a k e  at S e d i m  2.3, cmtf ex- Fix- the f d i ~ t n g~mntswhich sttall he serrred 
m d e l y :  

The &ertce ha& shall nm conserlaivcly tr>all Eelmy sentences in dher mspnurnbu-s tothe 
annrfiizsi[rn OF the cr im4~)being m c e d  



@) 	 The dtfmdnat lrhnll receivecredit lorthne servedp& to tentxmctngif thnt d i n e m a m  wax 
SOWuuderthlacplw number. RCW 9.94k5(15. The tlnos rerrred shallbe computedby the 
m l a ~ ~ c m d n f o r t h . r r n d p r l a r m r s ~ c t n g h . p e ~ i ~ ~ ~ a U , b y ( h e ~ u h .b8w 

[ 1 CO- PLA(XCMWIT @re 7/1/00 offenses) ia crderrd as fdfwa: 

C d  fa- m*

POCOMMUNITYC U ~ O D Yi, as full-

cx fa-the period ofearnedrelease awarded pursuarrt toKCW 9.94A.728(1) and (2). whichera is lager, 
dnd standard rnandatay canditiarsare crdged [See RCW 9.948for cmrmunity placeme&o f f a s  --
&~US v i d d  off- s d deg~eeassault, m y  crime againsta persan with a deadly weapon Fiirrg, 
Chapter 69.50or 69.32R W  off- Cmunity mqAy Fdkys&term fora sac oZf&ise -- SCW !?=A 
Usepraagraph 4.7to irrrposc d t yax$ody fdtowkigw& ethic -.j 
Whileon mtmuni&placement cr m t W t y  atstdy, the defendant shall: (1) reput to dbe svsiI&le 
faamtact with the assignedananunityarrwticnsofficer as d i r 4  <2)wak&DOC-apprirred 
&cation, ernplqymer% a n d k  cwmnmi!q w i c q  (3)n&ccnwmc cmtdled  s u ~ c r sexc'ept ptasuant 
ko lawhlly i a e d  presaiptiq (4) rick daarfiJly p-ars cattrolled zdxkn(xswhile inoanmunity 
asmdr. (5)pay a,pmigicn fees asdeLennined by DOC, d (6)perfmn a f f - i o ea& necessq to 
&ta axrrpliancewith the c r hd the axat as required byDOC.Theresidence iocatian and living 
mmgerr.enta are subject to the Far qmwal of while ineanrfutitypfament  or cam-mniv 
cu~ody.C d t y  cusbdy fcr sex offs7dasmay beexfmdcdfuup totk&ddxxy rn* tam cd 
tht!sentence ViolSmn of ~ ~ ~custcdy itnpceedj r fcra e x  & a e  rtasyr& in~ d d i t i dt 

[ J The defendad h a i l  nct m n s m e  any alchol. 

~efadant&ail have no -ci with. & I - .  - - .m k ~  
Defadmt hall remain[ withurl [ ] m h d e  of 	 towit.a specified geogap!cd b w ~ k - ,  

*fflhc Mendant hall partlcipatr in the fdimiry vime~lstedtr-ent a.nmsdiq 

'ffpme defendant h a l l  u d a g o  an oalua&ianfcr treatmerit fwYddaeatic ridece [ } pub&ar~c$abupe 
If 

] mental health 1 anger managanent md fir1ly comply wifb all rarx?mmtrrddtr&& 

] The defer~dm&h a l l  cmqly with the followingcrke-d&ed pddbiticns: 

I 



1 4 14 

Other mditiana may be impcmeci by the cayt.or DOC durkg caramity mstcldy, cs are s e ~fathh m :  -
bpenalir F 

1 W O E  EEUC CAMP.RCW 9.94A6R1.RCW 7209.410 Thecmrt furdgthat the deftadant is 
eligibleand is Iikdytoqualify firw& ahic camp and the mlPtrcxmmcndsthat h eddaictard ~ a 7 cL5e 
mmtemx at a wcxk ethic oxnp- Upon compl&cn OE wixk &C c-, the defendant ahaH be lvieasedon 
d t y custody fcr any ranaining time of tdal d m a n z r t f  subject tothec o n d i t i a  below. Violaticn 
ofthed t i c r r s  af canmmity a&dy mayre& m a r&tm to tdal cdmenwrrt fcr the balance ofthe 
ddardant's remaining time of 6 a n e n t .  The c a d ~ t ~ a ~ofcunmUniQ o~stodyare stated above in 
Stxiion4 13. 

4.15 OFF LIMlTS ORDER (IUIOWIIdrug M ~ & e r )RCW 10.66020. The following areasare &limitsto the 
defdmt  whileunder the supwigicn oftheC w y  Jail cr Departmeof  Corrediortg: 

V. NOI?CES AND SIGNATURES 

5 1 COLLATERAL A-TTACK Off ~~. Any petrtim rumatla  F i r  d l & d  && a1 t h s  

~ d a n d 3 ~inchPdingbiltndiLTli~mq+r~paiticl,~habess~t; 
petition, nlcticn tovacatejudgnat,motionto withdraw gtllty plea, rndlon far new tnal ornrztimto 

me$judgncmf mad be filed within me year of the f i l  jdgmerrt in thismatter. except as provided fa-in 
R("W l(i73 10Q K W  1073090. 

5.2 LENGFH OF SaPW%%ION. For aq @exme axrrrnittedpn'or tohly  1, W.M, the defendant A& 
remain under the c& jurisdidima&thesupgeision oftheDepartmat of Cam&- for a period up to 
10years fmmthedate d sateme arrelease &an oonfmemmt, whidteva is long=, bassure payment of 
dl legal fm16alotiigatiutu unlessthe c ; w t  erdtnds the criminal judgment m a & t i d  10yeam Ftcan 
o f f a  ixmdtted onua f k  My 1. the court &dl r d a k j ~ a d i d t i nwiz the ~$fenda,farthe 
pwpow ofthe offender'scmpliancewitbpqrnent of the tegd f io b l ~ ~d l  the &li@cn is 
cornpttlteysatisfied, regardlessdtfiestahaayrntuhmm far #e crime. RCW 9.%?@ and RCN 
9.WA505. 

5.3 HOTICE OF ENCOME-WZEEZOLDMGACTION. If the c a s t  hasnd a r d d  an iwnediaknoti= 
o f p a y d l  deductia in Section4.1, you arenaified that the Department ofC c r r d a ~ smay issue s nctice 
dpayrrJI! d e d d c r ,  with& dcc toyar if you sre rnacthan 30 dayspast &e in m d y  payme& il an 

qud to irr gr&e tthan the amount payable fw otlern& RCW 3 94A7602 L* mme-
withholdiq adim mderP\CW9.948may be taken withcut M a -notice. RCW 9.94A7602 

5.4 cIUA4LNA.L~ R C ~AND CfVILCOLLECTION. .4nj wicsi&tiiul cgtfiis Judg~~xncad 
m a ispuniehableby to60days ofd i e m d p a  vidatim. Psd i m  2 5  .dthis dorumart, 
1 6  finmaat ~&li&aw are c-otledibte by dvi l  inem. RCW S.%A6-34. 

5.5 FIREARIIAS. Ycu must immediately mrender any amceded pistd license and you may n d  vwn, use or 
posses any Firearm unless y u x ti& todo so isrestcredby a ccrPt d reciotd (The c a n t  d& shall 
farward 4 copy dthe defendant'sdriver's liceme, iddicard, rx canparable ~dentificatimto the 
w e n t  ofLii-g dmg with the date of cxneirlttm cr I-mmtmmt ) FLCW iZ 4 1 C40.I)4 1 $I7 

S6 SEX AAXDLCIDNAPPNG 0FFEM)ER lUCGESI?ZIATiON. RCN 3k44.130,10.01 200. f.TfA I 





1-m- d this me: 05-1-02366-1 

I, KEVIN STOCK:Clerkofthie CaH.,d f y  that the f-y is a full, hue and ccrre3capy of the .Fw4gr1~and 
Saacnaintheabove-entitledadon naw on rcccrdin this&ice 

bCT262lb 
WITNESS my hand and seal of the said Supaior CaPt affixed this date: 

,#7?7& 

Clerk of said Ccllrdy and %k.,by: .Deputy Clak 



APPENDIX "F' 


The d d d a n t  having been sentenced t o  the Departmatt of C&ms fu a: 


ser o f f ~ t s e  
saicxrs vide&offawe 
assault in the second degree 
any a-irnewhere the defendant or an accarrplice was armed with a &ady w capon 
any fe lay  under 69.50and 69.52committed after July 1, 1968isalso sentenced toone (1) year 
tgm ofm m i t y  p lament  m these conditims: 

The offader ha l l  repat to and be w ailable faL-ordad with the axsignal canmunity cxmxxticns o f f i sas &&A; 


Theoffendashall work at Department ofCme&iau apprwed educatiin. gnpioymerrf andw crmm~nitymi-


Theoffender &all n d  consume ourtrolled subdames except pwzuant to lawfully issued prescriptions: 


Andfender in camrrarnity ddf not d a w f u l l y  possessccrdrollal zubdamxq 


Theoffmdershall pay community placemat fees as detarmned by DOC: 


Theresidencelocatim and living arrangements are s i b j a t  to the prim apprmal dthe dep;rrtmentof W-

during the pericd of cawmmty placement 

The sffender shall submit toa f f d v e  a& n e c e s q  to moritcr crmpliancewith colgt adex as rquind-by 

(1 ThcCart may dm adex- any &the fdlasilg special moditiona 

The &endm &all remainwithin. or -dc of.a specified g-phical boundary: Cfh 

\6: @) 	 The offender &all n d  have direct ir indirtxt contqd with the qidLn of the . 

dags:of individuals: C&C& ul;.f4_ 


I 

The offender shall participate m cme-rdated treatment arccnms$kg ssuiceg 

The offertder hall ncf cxmmne a l d o i :1 -@v)

I The-drnce Irrriitim atid tisring mangtmmts of a sex offmk h a l l  be sutj& to the priw 
apprmal d ttK Apartment d ~ ~ i o n s ,cr 


I -(W) The offender shall camply with any crime-reld prohibit ima 



IDEXIWICATIONOFDEFENDANT 

I 9ZD Na WA19017829 Datc ofBirth ,74
ofno3ID take f ecard far State Patrol) 

Ram Ethnlctty; S t x  
[ )  AsiadPaciEic [ X] BladdAfrican- [ Caucasian [ ] Hispanic [ W e  

IsI8rKi5 american 

& m e  thereto. Clerk of the Ccurt. Deputy C1 


DEFENDANT'S SIGNATURE: 


DEIXNDANT'S ADDRESS. 


Omcr d RosecutiagAaorwy 

946cdamwauoadiog 

AND 3-cSE~ u h m  (53) 'bamu,- - I-r>, -----9846?2171--,--- Washhgton 



CRlMlNAL WV 2 

IN OPEN COURT 


-

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OFWASHINGTON, 


F'i8lr&ff, CB.USE NO.05-1-02366- :
I I 

R I ~ T O A H P l % A L  

fujgnlent a d Sentence hawing been entered, you are now advised ti&: 

1.1 You havethe ri& to appeal: 


6 a -aticn o€guilt &a- a trial. 


a senta~cirtgdetmninatianrelating to offender score,s ~ c i n grange, and/a- nreeptionaI 
s e r g e  drss ycu have waived rhisright as part d a plea agree-nent 

[ ] dtrerpast cxnvibicns rnc*ims listed in R u l e  dAppeil-ateFrW&e 22 

I.2 U d s s  a ndicc d appeal is filed with dsk of the c a n t  within thirty (30) days&mithe entry of 

j~-a- the a n k  appealed fmm,you have irrwcrcably waived ycur n& d appeal. 


1.3 The ciak of the Supeia- C a d  will, if requedd Sy you, file a ndice ofppeai  myo~xbehalf 

1.4 I f y ~ ~ d & i ~ d ~ i e ; ~ 0 b 0 f ~ - a p p d , ) r c * ~ 1 . ~ e t ~ e r i ~ ~ t o h ~ u e ~ l a ~ y a . a ~ c < ~ e b ~ 0 ~ q ~ e ~ w u y ~ ~  
\XI eppeaf and tohave such parts ofthe trial reard as are nc~xesaryfirrevim of crrcw =sip& 

k m l t ? e d€a-70%both at public expeTse 


~ ~--. --



ACKNOWLED-

K@w the faregang advice ofrry "Righi to Appeal'. 

I I W d theserights, and 

2 I waive famal reading of these ri& and 

3 I admowledge reQipt of a true ccpy oftheser i g b  
n 



I 

ST.4lE OF WASHINGTON, gCT 26 ICOS 
CATJSE.NO.05-1-lx3&] 

VB 


YTUJDA A N N I E LEACH 	 ORDER FOR BIOLOGICALSAMPLEI%AW 

FORDNA IDEkJTEXCk'ITTOH ANBLYSIS 


THIS MATIXR having camecn reguldy befcrethe m&&gnd Judge fa-s&mcing fdlrswing 

Anyfdmy&-ef~alu&semsidmr~oMained&~July1,Zaj~0 

wit: 

-

F w u m t  to RLW 33-43-734.tl-adqit ishereby rnkred tha t  the dcfiulilmt w i d e  a biolqgid ~m-rpie 

to be used frs DNA idsifidatiu,  n a l y i s  an M l u s s :  

H f j 	 (Ort-crE-CuSody) R q a t  krndiately to the Pierce Crxatty SttaiR'sOffice I d e d  m 
the l'! Flaw of thecountyCity Buitdii-ii930Taccma Ave S, Tecm~ti,Washingfan fa-a 
biole+$xl sample draw. 

Office of ?msccuringAtloracy 
946Cnunty-CityBuilding 
Tunma Wr+bio~ toa98402-2171 

11 



[ ] 	 (Out-of-ody) C m b d  your CCO cr ocher DOC r e p w n t d v e to make an 
appointmentto subrnita DNA sample Your sample mustbesubmittalwithin 60days d 
r d q ~  are release4 tianjail, whichever m aIster.s date or the date you 

(In-Cuba* DOC) Submit to the biolgcal seknpledraw by ttse Depamat of 
c d -

[ ) @I-- PC &l) Submit tobiological sample draw by the Piera Camty Jail. 
Z6r-4 

DOMEIN OPEN COURT this *day of Odcba, 20M.  

lhemtd by: . 

ORDER FOR BIOUXIICAL3AMPL.E DRAW 1 



N OPEN COURT 

.COURT OF WASWIGTON FOR 

i 
F l d i q  CAUSENO: 05-142366-1 

W E R Z K i ,  Judgment has beenpronound against the Mendarb inLhe SupaimCourt uf the 3t& of 
' W w m  fa-the Co~lnty&-Pierce,that the defendark be punished3sW G e d In the-~udgmimtsrtd 
3 a r t e n ~ M ~ i ~ ~ c k h g  q y  ofwhich isProbdon/Cmwty Supwisian, a full ~d~ 
aria&& h e 0  

[ ] 1. 	 YOU, THE DIRJKTOR, ARE COMMANDED toreceive the defendant fcr 
classiFiaLig ccnfmernmtandplaamnt -as c r d e d  in the Judgrnent and S w e  
( S d m f :  d cmfmanent in Pierce Cam@ Jail). 

YOU, THE liKOPER UFFlCERS OF 7XE D E ? P . R m  OF COPPEETIUSS, 
.WE COMMANDEDto receive the Mendad fa-c!assificraticn, m t i i a &  and 
p l a c m d  as d e r e d  in the Mgmerrt rrnd Sentence (Sentence d ccnfiiaent in 
Dep&ent ol Ccn-&ions arddy). 



[ ] 3. 	 YOU,THEDZRECTOR ARE COMMANDED to rrcrive the defw~bsntfcr 
dasrdficaticn, &man& and placancnt as ordad in the Xldgmart and 3cn&mce 
( a c e  of confinementorplacemat nd axered by Sections 1 and m e )  

A 

c'ERTmmw 

Date
9CT CRIMINAL DIV 2 

IN OPEN COURT 

STAXE OFWASHINGTON 

County ofpierce 
PB; 

O C T  2 6 2005 

I, Kmin Stc& Claic ofthe above entitled 
Court, dohereby certify that his fcrqpkg 
u&nmxd isa true and meet c q y of the 
cci@ rn on file in my office 
IN- -E, I h a d o  s&my 
itand andbeShal ofSaid Cowtthis 

day d-m3+we-
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STATE O f  WASHINGTON 

DEPARTMENT OtzCORRECTIONS 

OFFICE OF CORRECTlONAL OPERATIONS 


WASHINGTON CORRECTIONS CENTER FOR WOMEN 

- 9601 E3ujacich Rd. N.W. - Gig Harbor. WA %33s 

November I ,  2005 

The Honorable Stephanie A. Arend Mr. Mark T. Quigley 
Pierce County Superior Court Attorney for Defendant 
930 Tacoma Ave South RM534 949 Market Street STE 334 
Tacoma, WA 98402-2 108 Tacoma, WA 98402-3696 

Ms- Dime J. Ludlow, Deputy Prosecuting Attorney 
Pierce County Prosecuting Attorney's OFfice 
930 Tacoma Ave South RM 946 
Tacoma, WA 98402 

RE: State v. Yulanda Annise Leach DOC 888188 
Pierce County Superior Court Cause No. 05-1-02366-1 

Dear Judge Arend, Ms. Ludlow, and Mr. Quigley: 

Upon the Department of Corrections' review of the Judgment and Sentence (enclosed) it appears 
that a Community Custody Range of 9 to 18 months was ordered on Count I: Attempted Assault 
of a Child in the Second Degree. While Assault of a Child in the Second Degree is a listed crime 
under RCW 9.94A.4 11(2), crimes against persons, the statute does not refer to the categorization 
of attempts, solicitation or conspiracy to commit these crimes as crimes against a person. 
Moreover, RCW 9.94A.715, states only that "crimes against a person under RCW 9.94A.41 l(2)" 
shall besentenced to community custody for the community custody range. RCW 9.94A.715 
does not include language that would permit community custody to be ordered for attempts to 
commit these crimes. If statutory language does not indicate that attempts are included, then the 
assumption is that the legislature intended NOT to include this category. 

Please review this case, and if you agree with the finding, cause a correction to be issued and 
forward a copy to us. In the interest ofjudicial economy, the Department of Corrections 
respectfully requests this Court to amend the Judgment and Sentence by deleting the Community 
Custody Range of 9 to 18 months ordered in section 4.13 

The Department of Corrections greatly appreciates your assistance with this matter. 

Sincereiy, 

- A - If 

Rannie G. Vickers 
Correctional Records Manager, WCC W 

"Working Together for SAFE Communities" APPENDIX 3 
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No. 

COURT OF APPEALS FOR DIVISION I1 

STATE OF WASHINGTON 


In re the Sentence of: 
DECLARATION OF 

YULANDA LEACH, JACQUELINE RILEY- 
NOEL 

Petitioner. 

I, JACQUELINE RILEY-NOEL, declare and state: 

1 .  I am employed as a paralegal by the Attorney General's 

Office in the Criminal Justice Division in Olympia, Washington. I have 

knowledge of the facts stated herein and am competent to testify. 

2. In December 2005, I spoke by phone with Pierce County 

Deputy Prosecutor Dione Ludlow and requested that she move for 

removal of the community custody range from the Judgment and Sentence 

in State of Washington v. Yulanda Annise Leach, Pierce County Superior 

Court Cause No. 05-1-02366-1. 

3. Ms. Ludlow responded that she had spoken with DOC 

records manager Wendy Stigall by phone earlier. She stated that she 

would not ask the court to remove the community custody range because 

APPENDIX 3-




the crime of attempted second degree assault of a child is a serious offense 

and the defendant needs to be supervised. 

I declare under the penalty of perjury that the foregoing is true 

and correct to the best of my knowledge. 

EXECUTED this @ day of January, 2006, at Olympia, 
7 


Washington. 
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ATTORNEY GENERALS OFFICE 
CRIMINAL JUSTICE D\V - OLYMPIA SEP 28 ?$fib 

COURT OF APPEALS, DIVISION THREE, STATE OF WASHINGTON 

In the Matter of the Post Sentence 1 No. 24835-6-111 
Review of: 1 ORDER DENYING MOTION 

NICHOLAS DEAN CHILDERS. 
1 
1 

FOR RECONSIDERATION; 
ORDER GRANTING MOTION 

1 TO PUBLISH; ORDER 
1 AMENDING OPINION 

THE COURT has considered the Department of Corrections' (DOC) 

motion for reconsideration of the court's opinion and is of the opinion the motion 

should be denied. Therefore, 

IT IS ORDERED, the motion for reconsideration of this court's opinion filed 

July 27, 2006 is denied. 

IT IS FURTHER ORDERED that the opinion shall be amended as follows: 

On page 4, paragraph 1, the last two sentences shall be deleted and be 

replaced by the following sentence: 

Because residential burglary is not listed in RCW 9.94A.411, it does 
not qualify as a crime against a person, and thus it cannot be a basis 
for the court to impose community custody. 

THE COURT has also considered DOC'S and the Washington Association 

of Prosecuting Attorneys' motions to publish the court's opinion of July 27, 2006, 

APPENDIX 2' 



NO. 24835-6-1 I1 
In re Post Sentence Review of Childers 

and the record and file herein, and is of the opinion the motion to publish should 

be granted. Therefore, 

IT IS HEREBY ORDERED that the opinion filed herein on July 27, 2006, 

be and it is hereby amended by changing the designation in the caption to read 

"PUBLISHED OPINIONJ'. 

IT IS FURTHER ORDERED that the opinion is amended by deletion on 

page 6 of the following paragraph in its entirety: 

A majority of the panel has determined that this opinion will 
not be printed in the Washington Appellate Reports but will be filed 
for public record pursuant to RCW 2.06.040. 

DATED: September 28, 2006 

FOR THE COURT: 



---- -- 

-. - - . - - % I  i *  1 1  r ~ ynrly: p~,z+-/ 

t eel for Due Dat 

-> to: 
---., 

,ulut~onTab: RECEIVED
Other: 

JUL 3 1 2006 

L the Mccoi tilc CLerkof co* 
WA State Court dAppeale,Diviston m 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

In the Matter of the Post Sentence 1 No. 24835-6-111 
Review of: 1 

)
1 Division Three 

NICHOLAS DEAN CHILDERS. 1 
1 UNPUBLISHED OPINION 

KATO, J.-The court sentenced Nicholas Childers to 9-18 months 

community custody for residential burglary. The Department of Corrections 

(DOC) contacted all parties asking that the sentence be amended because Mr 

Childers was not eligible for community custody. DOC filed this petition when the 

parties failed to act. We grant the petition and remand for resentencing. 

Mr. Childers pleaded guilty to residential burglary. On October 6 , 2005, 

the court sentenced him to 24 months confinement and 9-18 months community 

custody. Finding Mr. Childers's chemical dependency contributed to the crime, it 

also ordered a substance abuse evaluation. 

On October 17, 2005, DOC wrote the court, the prosecutor, and defense 

counsel stating Mr. Childers was not eligible for community custody. On October 

20, the prosecutor responded and disagreed with DOC'S position. 
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On December 8, the Attorney General, on behalf of DOC, requested 

removal of the community custody provision since residential burglary was an 

ineligible crime. The prosecutor again disagreed. The Attorney General, on 

behalf of DOC, contacted the court and counsel requesting that the sentence be 

amended. There being no response, DOC filed this petition. 

The State initially claims DOC should have filed a motion in superior court 

before filing the petition. Under RCW 9.94A.585(7), DOC has 90 days to file its 

post-sentence petition with the court of appeals and it must certify it made 

reasonable efforts to have the matter resolved at the superior court level. 

Because DOC was not a party to the original criminal action, it could not bring a 

motion in superior court. Moreover, it is not required in any event to bring a 

motion to comply with RCW 9.94A.585(7). See In re Sentence of Chatman, 59 

Wn. App. 258, 264, 796 P.2d 755 (1990). 

DOC made three attempts to have the sentencing issue resolved at the 

superior court level. In these circumstances, it made all reasonable efforts to 

have this matter resolved below. The petition is proper. 

DOC contends the court erred by imposing community custody because it 

was unwarranted under RCW 9.94A.715(1), which provides that a person 

sentenced for a sex offense, a violent offense, a crime against a person, or a 

felony offense under chapter 69.50 or 69.52 RCW shall also be sentenced to a 
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term of community custody. DOC claims residential burglary does not qualify as 

one of the four types of offenses. 

This court dealt with a similar argument in In re Sentence of Jones, 129 

Wn. App. 626, 120 P.3d 84 (2005). There, the relevant statute was RCW 

9.94A.545, which authorizes courts to impose community custody for those 

offenders sentenced to one year or less if the offender is convicted of a sex 

offense, a violent offense, a crime against a person, or a felony violation of 

chapter 69.50 or 69.52 RCW. Jones, 129 Wn. App. at 629-30. This court held 

RCW 9.94A.545 was unambiguous and limited the court's authority to impose 

community custody only to the offenses listed. Id, at 630. 

The relevant language in RCW 9.94A.715 and RCW 9.94A.545 is identical. 

The only difference is that RCW 9.94A.715 applies to all sentences while RCW 

9.94A.545 applies to sentences of one year or less. Consistent with Jones, RCW 

9.94A.715 appears similarly clear on its face and unambiguously limits the 

court's authority to impose community custody to those offenses listed in the 

statute. 

The question however, is whether residential burglary is an offense listed 

in RCW 9.94A.715(1). DOC claims it is not; the State argues it qualifies as a 

crime against a person. 
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RCW 9.94A.715(1) specifically refers to RCW 9.94A.411(2) to define what 

constitutes a crime against a person. Residential burglary is not listed. 

"Residential burglary occurs when a person enters or remains unlawfully in a 

dwelling with intent to commit a crime against persons or property therein." State 

v. Douglas, 128 Wn. App. 555, 567, 116 P.3d 101 2 (2005) (citing RCW 

9A.52.025). khus ,  residential burglary can either be a crime against a person or 

a crime against property. Nothing in the record shows Mr. Childer's commission 

of residential burglary was a crime against a ~ e r s o n 3  

But the State relies on RCW 9.94A.501 (Z)(b)(i)(E), which states DOC shall 

supervise every offender sentenced to community custody, regardless of the 

offender's risk category, if the offender's current conviction is for residential 

burglary. Because DOC must supervise a residential burglary offender who is 

sentenced to community custody, the State argues the offense must therefore 

qualify for community custody. We disagree. 

Prior to the 2003 amendments, RCW 9.94A.545 authorized the court to 

impose community custody in all sentences for felonies when the confinement 

was less than one year. Jones, 129 Wn. App. at 629. The purpose of the 2003 

amendment was to move less serous offenders out of the state-funded 

corrections system. Id. at 630-31. Prior to the 2003 amendments, a person who 

committed residential burglary and was sentenced to one year or less was 
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eligible for community custody. RCW 9.94A.501 simply requires DOC to 

supervise those who were properly sentenced to community custody prior to the 

2003 amendments. 

The court imposes community custody pursuant to RCW 9.94A.710 and 

RCW 9.94A.715. RCW 9.94A.505(2)(a)(iii). Under RCW 9.94A.715, the court 

may impose community custody in specific situations, none of which exists here. 

The court erred by imposing community custody. 

DOC also asserts the court erred by imposing chemical dependency 

conditions because they require a term of community custody or community 

supervision. RCW 9.94A.607(1) authorizes the court to impose affirmative 

conditions such as participation in chemical dependency treatment when it 

sentences offenders to a term of community custody under RCW 9.94A.545 or 

any other statute authorizing it. Jones, 129 Wn. App. at 631. Conversely, those 

conditions are not available in sentences for offenders who are not subject to a 

term of community custody. Id. Because Mr. Childers is not subject to a term of 

community custody, the court erred by imposing the conditions. 

DOC'S petition is granted, and the case remanded for resentencing without 

the community custody and chemical dependency conditions. 
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A majority of the panel has determined this opinion will not be printed in 

the Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040 

d?bJ-
Kato, J. 

WE CONCUR: 
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KATO, J.-The court sentenced Myron A. Manier to 53 months 

confinement and 9-18 months community custody for attempted second degree 

assault-domestic violence. The Department of Corrections (DOC) contacted all 

parties asking that the sentence be amended because Mr. Manier was not 

eligible for community custody. DOC filed this petition when the parties failed to 

act. We deny the petition. 

Mr. Manier pleaded guilty to second degree assault-domestic violence. 

On June 27, 2005, the court sentenced him to 53 months confinement and 

imposed community custody of 9-18 months. 

On August 2, 2005, DOC wrote a letter to the court, the prosecutor, and 

defense counsel indicating Mr. Manier was not eligible for community custody. 
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DOC asked that the community custody provision be removed from the 

sentence. No action was taken. DOC then filed this petition. 

DOC filed the petition pursuant to RAP 16.18 for review of Mr. Manier's 

sentence. DOC contends the court erred by imposing community custody 

because Mr. Manier was not eligible under RCW 9.94A.715(1), which provides 

that a person sentenced for a sex offense, a violent offense, a crime against a 

person, or a felony offense under chapter 69.50 or 69.52 RCW shall also be 

sentenced to a term of community custody. Because attempted second degree 

assault does not qualify as one of the four types of offenses listed in the statute, 

DOC argues the court erred by imposing community custody. 

DOC claims attempted second degree assault does not qualify as a violent 

offense. Although the State agrees, it asserts the community custody provision 

was imposed because the crime committed was a crime against a person. 

The length of community custody is determined by the type of offense for 

which the defendant is sentenced. See RCW 9.94A.850(5). The range for 

violent offenses was 18-36 months, while the range for crimes against a person 

was 9-18 months. Finding Mr. Manier's conviction for attempted second degree 

assault was a crime against a person, the court accordingly imposed community 

custody. 
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RCW 9.94A.715(1) references RCW 9.94A.41 l(2) to define a crime 

against a person. Second degree assault is listed as such a crime. Attempted 

second degree assault, however, is not listed. DOC and Mr. Manier argue RCW 

9.94A.41 l (2)  is controlling. If a crime is not listed as one against a person, the 

court cannot impose community custody on that ground. The State counters that 

anticipatory offenses are not listed because the nature of the crime, whether 

against a person or property, does not change simply because the offense was 

attempted rather than actually committed. The State therefore contends 

attempted second degree assault is a crime against a person. 

The ordinary meaning of "crime against a person" is an offense involving 

injury or threat of injury to another. State v. Barnett, 139 Wn.2d 462, 469, 987 

P.2d 626 (1 999). In 1999, however, the legislature amended the community 

custody provisions to define "crime against a person" by referring to the 

prosecutorial standards statute. Id at 470-71. The legislative goal of community 

custody is to protect the public from offenders who have injured or threatened to 

injure another. Id. at 472. 

We must determine whether the definition of "crime against a person" is 

limited to those crimes specifically listed in RCW 9.94A.411. Our goal in 

statutory interpretation is to give effect to the legislature's intent. In re Parentage 

of J.M.K., 155 Wn.2d 374, 387, 119 P.3d 840 (2005). "This is done by 
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considering the statute as a whole, giving effect to all that the legislature has 

said, and by using related statutes to help identify the legislative intent embodied 

in the provision in question." Id. "Strained, unlikely, or absurd consequences 

resulting from a literal reading are to be avoided." Id, 

Mr. Manier was convicted of attempted second degree assault. "A person 

is guilty of an attempt to commit a crime if, with intent to commit a specific crime, 

he or she does any act which is a substantial step toward the commission of that 

crime." RCW 9A.28.020(1). By statute, an attempt is a lesser included offense 

of every completed crime. RCW 10.61.003. 

The underlying crime here was second degree assault, a crime against a 

person. RCW 9.94A.411. The jury necessarily found he took a substantial step 

toward injuring another person. The State's argument that the nature of the 

crime does not change simply because it was attempted and not completed is 

persuasive. Although no anticipatory offenses are listed in RCW 9.94A.411, it is 

reasonable to conclude attempted second degree assault qualifies as a crime 

against a person. To assume otherwise would lead to absurd results. 

Attempted second degree assault is indeed a crime against a person. The 

court did not err by imposing community custody. 

The petition is denied. 
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A majority of the panel has determined this opinion will not be printed in 

the Washington Appellate Reports, but it will be filed for public record pursuant to 

RCW 2.06.040. 

Kato, J. 

WE CONCUR: 
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AGID, J. -- While incarcerated for two drug felonies, Roosevelt Silas sought 50 

percent earned early release based on the 2003 amendments to the Sentencing Reform 

Act (SRA) that increased eligibility for earned early release from 30 to 50 percent for 

certain classes of offenders. The Department of Corrections (DOC) denied Silas' 

request. The amended statute makes the enhanced credit unavailable to offenders with 

a conviction for "crimes against persons" as defined in the SRA. DOC determined Silas 

was ineligible for 50 percent earned early release because he had a prior misdemeanor 

conviction for violating a domestic violence no contact order (DV-NCO), which is 

classified as a "crime against persons."' Silas filed this personal restraint petition 

challenging DOC'S interpretation of the earned early release statute. Silas argues the 

statute should be applied to exclude only people with prior felony violations of DV-NCOs 

' Silas pleaded guilty to a violation of a DV-NCO under former Seattle Municipal Code 
12A.06.130 (1995). At oral argument, Silas' counsel informed the court that this was a 
misdemeanor, not a gross misdemeanor, in 1995. It's classification is not clear from the record. 
But the classification is not relevant to our analysis because neither party disputes that Silas 
violated a DV-NCO. 
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and that to do otherwise violates his right to equal protection of the laws. Because the 

statute is unambiguous and is constitutional under the applicable rational basis test, we 

deny the petition. 

FACTS 

On August 3, 1995, Roosevelt Silas pleaded guilty to two domestic violence 

misdemeanors: assault and violation of a DV-NCO. In 2000, Silas was convicted of 

two drug felonies. In 2003, while serving time for the drug felonies, Silas applied for the 

newly enacted 50 percent earned early release credit2 DOC denied his request 

because of his 1995 DV-NCO conviction. 

In November 2003, Silas filed this personal restraint petition (PRP) seeking 

reversal of the DOC decision. After reviewing the petition, we appointed counsel for 

Silas. On September 30, 2004, Division II of the Court of Appeals published 

Personal Restraint of Washington, a case very similar to this one.3 On November 1, 

2005, we ordered the parties to file supplemental briefs addressing Washin~ton. Silas 

has since been released from prison. 

DISCUSSION 

I. Mootness 

Because Silas has finished serving his time and been released from custody, we 

must first determine whether his case is moot. Generally, the courts will not consider a 

moot issue.4 But there is an exception for matters involving continuing and substantial 

Laws of 2003, ch. 379, 5 1 (codified at RCW 9.94A.728). 

125 Wn. App. 506, 507, 106 P.3d 763, review denied, 153 Wn.2d 1032 (2004). 

In re Pers. Restraint of Mvers, 105 Wn.2d 257, 261, 714 P.2d 303 (1986). 




public i n te re~ t .~  To determine whether the public interest exception applies, we 

consider the following factors: (1) the public or private nature of the issue, (2) the need 

for a judicial decision to provide future guidance to public officers, and (3) the likelihood 

that the issue will recur.6 In In re Personal Restraint of Goulsbv, we held that a petition 

challenging a similar DOC decision involving credits toward release was not moot 

because it would affect many inmates who already had release dates which would pass 

before we could decide the issue.' Here, the issue is one of statutory interpretation that 

affects all inmates with prior misdemeanor violations of DV-NCOs. A judicial decision 

will provide guidance to DOC in interpreting the statute, and the issue is likely to recur 

and evade review because many inmates will, like Silas, be released before a PRP can 

be heard. We will therefore decide the issues Silas has raised. 

II. The 50 Percent Earned Earlv Release Statute 

A PRP challenging a decision from which the offender has had no previous or 

alternative avenue for obtaining judicial review does not require the same heightened 

threshold showing as other PRPS.~To be entitled to relief, the petitioner need only 

show he or she has been restrained and the restraint was un~awful.~ 

Silas argues that DOC misinterpreted the earned early release statute. He 

contends that a misdemeanor violation of a DV-NCO should not be considered a "crime 

against persons" as defined in RCW 9.94A.411(2)(a) for the purpose of determining 

In re Pers. Restraint of Goulsby, 120 Wn. App. 223, 226, 84 P.3d 922 (2004). 
Myers, 105 Wn.2d at 261. 
120 Wn. App. 223, 226,84 P.3d 922 (2004). 
In re Pers. Restraint of Stewart, 115 Wn. App. 319, 332, 75 P.3d 521 (2003) (citing 

re Pers. Restraint of Cashaw, 123 Wn.2d 138, 149, 866 P.2d 8 (1 994)). 
RAP 16.4; Stewart, 11 5 Wn. App. at 332. 



earned early release under RCW 9.94A.728(1)(b)(ii)(~)(111).'~Statutory interpretation is 

a question of law, which we review de novo." There is no need to interpret statutes 

that are ~nambiguous. '~ in In re Personal Restraint of Washinqton, the Court recently 

held that the statute in question is unambiguous and plainly states that when an 

offender has a prior misdemeanor violation of a DV-NCO, he or she is not eligible for 50 

percent earned early release.I3 We agree with the holding in Washinqton and adopt its 

reasoning here. 

Ill. Equal Protection 

Silas contends that, if RCW 9.94A.728(1)(b)(ii)(C)(III)is read to include a 

misdemeanor violation of a DV-NCO, the statute denies him equal protection of the law. 

The Constitutions of the United States and the State of Washington guarantee equal 

protection under the law, prohibiting governmental classifications that impermissibly 

l o  RCW 9.94A.728(1)(b)(ii)(C) provides in pertinent part: 
(b)(i) In the case of an offender who qualifies under (b)(ii) of this 

subsection, the aggregate earned release time may not exceed fifty percent of 
the sentence. 

(ii) An offender is qualified to earn up to fifty percent of aggregate earned 
release time under this subsection (I)(b) if he or she: 


. . . . 

(C) Has no prior conviction for: 

. . . .  

(Ill) A crime against persons as defined in RCW 9.94A.411; 

(IV) A felony that is domestic violence as defined in RCW 10.99.020; 


RCW 9.94A.411(2)(a) provides in pertinent part: 

CATEGORIZATION OF CRIMES FOR PROSECUTING STANDARDS 


CRIMES AGAINST PERSONS 

. . . .  

Domestic Violence Court Order Violation (RCW 10.99.040, 10.99.050, 


26.09.300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or 74.34.145). 

'' State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 1030 (2001), cert. denied sub nom. 


Keller v. Washinaton, 534 U.S. 1 1 30 (2002). 
l 2  -Id. 
l 3  125 Wn. App. at 507. 



discriminate among similarly situated groups.14 Washington courts use the same 

analysis for alleged violations of both the state and federal equal protection c~auses. '~ 

We use the lowest level of scrutiny, the rational basis test, when a challenged 

classification implicates physical liberty only and no suspect or semisuspect class is 

involved.16 That is the situation here. There is a three part test for determining whether 

a statute passes rational basis review: (1) does the classification apply equally to all 

members of the designated class; (2) is there some rational basis for distinguishing 

between those within and outside the class; (3)does the classification have a rational 

relationship to the purpose of the legislation?" 

Under the 50 percent earned early release statute, an offender is not eligible for 

the enhanced credit if he or she has a conviction for a "crime against persons as 

defined in RCW 9.94A.411 ."I8As we concluded above, disqualification under that 

section extends to misdemeanor violations of a DV-NCO. Under the next section of the 

50 percent earned early release statute, an offender is not eligible for the enhanced 

credit if he or she has a conviction for "a felonythat is domestic violence as defined in 

RCW 10.99.020."'~ This means that a fourth degree domestic vioience assault 

conviction, which is a gross misdemeanor, would not be a disqualifying conv i~ t i on .~~  

l4 U.S. CONST. amend. XIV, 5 1; WASH. CONST. art. I,5 12. 
l 5  In re Pers. Restraint of Ramsev, 102 Wn. App. 567, 573, 9 P.3d 231 (2000) (citing 

State v. Manussier, 129 Wn.2d 652, 672, 921 P.2d 473 (1996), cert. denied sub nom. 
Manussier v. Washinaton, 520 U.S. 1 201 (1 997)). 

j6 In re Pers. Restraint of Bratz, 101 Wn. App. 662, 669, 5 P.3d 759 (2000) (citing In re 
Det. of ~ ~ d a s c o ,  135 Wn.2d 943,951, 959 P.2d 11 11 (1998)). 

17 ,A
IU.

'*RCW9.94A.728(b)(ii)(C)(lll). 
l 9  RCW 9.94A.728(b)(ii)(C)(IV) (emphasis added). 
20 RCW 10.99.020(5)(d) (listing fourth degree assault as a domestic violence crime when 

committed against a family or household member); RCW 9A.36.041 (defining assault in the 
fourth degree). 



Silas argues there is no rational basis for disqualifying offenders with misdemeanor 

violations of DV-NCOs from extra release time while granting that benefit to those with 

other misdemeanor domestic violence convictions. He also contends this distinction 

bears no rational relationship to the purpose of the statute. 

But there is a rational basis for treating people who violate a DV-NCO differently 

from people who commit other misdemeanor domestic violence offenses like fourth 

degree assault. That difference in treatment is also rationally related to the purpose of 

the statute. When a court issues a DV-NCO, there has already been at least an 

allegation that the person to be restrained has committed an act of domestic vio~ence.~' 

If that person then violates the order prohibiting him from contacting the victim, he has 

shown that he will not respect a court order. The legislature has determined that a 

person who violates a DV-NCO shows a propensity to re-offend and to further endanger 

the victim. This fact distinguishes him from other offenders and justifies the legislature's 

decision to deny additional earned early release to this group of offenders. 

The purpose of the earned early release statute is to preserve "the public peace, 

health, or safety."22 The 2003 amendments to the SRA added the possibility of 50 

percent earned early release for some low risk offenders while increasing the amount of 

time to be served by those with convictions for serious violent offenses and class A 

felony sex crimes.23 The legislature intended to allow DOC to release people earlier 

*' RCW 10.99.040(2)(a) provides: 
Because of the likelihood of repeated violence directed at those who have 

been victims of domestic violence in the past, when any person charged with or 
arrested for a crime involving domestic violence is released from custody . . . the 
court authorizing the release may prohibit that person from having any contact 
with the victim. 
22 Laws of 2003, ch. 379, 5 29. 
23 Laws of 2003, ch. 379, 5 1 .  



because they are less likely to threaten the public safety. The offender who has 

violated a DV-NCO has demonstrated his or her willingness to disobey a court order, 

suggesting he or she will be less likely to comply with the conditions of release and 

more likely to re-offend. There is thus a rational basis on which the legislature may 

choose to treat people who violate domestic violence court orders differently from 

people who commit other domestic violence misdemeanors. That difference in behavior 

is rationally related to the purpose of the statute, that is, giving additional earned early 

release to people who are less likely to threaten "the public peace, health or safety." 

We hold the statute's exclusion of offenders with misdemeanor DV-NCO violations does 

not deny them the equal protection of the laws. 

We deny the personal restraint petition. 

WE CONCUR: 
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FINAL BILL REPORT 

Synopsis as Enacted 

Brief Description: Enhancing supervision of offenders. 

Sponsors: Senate Committee on Ways & Means (originally sponsored by Senators Hargrove, Long, Franklin, 
Costa, Patterson, Winsley and McAuliffe; by request of Governor Locke). 

Senate Committee on Human Services & Corrections 

Senate Committee on Ways & Means 

House Committee on Criminal Justice & Corrections 

House Committee on Appropriations 

Background: The Sentencing Reform Act of 198 1 abolished Washington's parole system. Beginning in 198 8, 
however, the Legislature has required the Department of Corrections (DOC) to supervise several classes of 
offenders following release but has not removed limitations on DOC'S ability to effectively supervise offenders 
in the community. In addition, the existing structure of community supervision is very complex and the 
terminology that describes it is confusing. Concern exists that the current structure does not reflect either the 
risks posed by offenders in the community or public expectations of DOC'S ability to monitor offenders and 
protect the public. 

Summary: Community supervision for sex offenses, violent offenses, crimes against persons, and felony drug 
offenses committed after July 1, 2000, is community custody. Conditions of community custody and levels of 
supervision are based on risk. Stalking, custodial assault, and felony violations of domestic violence protection 
orders are crimes against persons. The Sentencing Guidelines Commission establishes community custody 
ranges and must make recommendations to the Legislature by December 3 1, 1999. The Legislature may adopt or 
modify the recommendations. If the Legislature does not act, the initial ranges recommended by the commission 
become law. The commission may propose annual modifications, but modifications become law only if enacted 
by the Legislature. 

The court must sentence offenders subject to community custody to a range of community custody. It may 
impose conditions of supervision, including affirmative conditions such as rehabilitative treatment, based on 
reasonable relation to the circumstances of the offense, the risk of recidivism, or community safety. Offenders 
may not be discharged from community custody before the end of the period of earned release but DOC may 
discharge an offender between the end of the earned release and the end of the range specified by the court. 

When sex offender treatment is imposed, the treatment provider must be certified by the state. There are four 
exceptions to the certification requirement: the offender lives out of state; there is no certified provider within a 
reasonable geographic distance from the offender's home; the treatment provider is employed by DOC; or the 
treatment program meets Department of Health rules and the provider consults with a certified provider. An 
offender's failure to participate in required treatment is a violation. 
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The court may also impose conditions on sex offenders beyond the end of the term of community custody. DOC 
is not required to monitor conditions beyond the end of community custody. Where a sex offender lives in a city 
or town, the police chief or town marshal, rather than the county sheriff, may verify that the offender lives where 
he or she is registered to  live. 

DOC may establish and modify additional conditions based on risk to community safety. DOC must provide the 
offender written notice of any modifications to the conditions. DOC may not impose conditions contrary to 
conditions set by the court and may not contravene or reduce any court imposed conditions. 

DOC must complete risk assessments of offenders using a validated risk assessment tool. When directed by a 
sentencing court, the initial risk assessment must be completed prior to sentencing and used by the court in 
sentencing. If not performed prior to sentencing, the initial risk assessment is completed when an offender is 
placed in a DOC facility. A risk assessment must also be done prior to release. The results of a risk assessment 
cannot be based on unconfirmed allegations. DOC has jurisdiction over offenders on community custody status 
and may enforce the conditions through sanctions for violations. DOC must develop a structure of graduated 
sanctions for violations up to and including a return to full confinement. 

Offenders subject to sanctions for violations have the right to a hearing, unless they waive the right. A violation 
finding cannot be based on unconfirmed or unconfirmable allegations. Violation hearing officers and community 
corrections officers (CCOs) must report through separate chains of command. Due process protections include 
notice, timelines for hearings, the right to testify or remain silent, to call and question witnesses, and present 
documentary evidence. The sanction is overturned if it is not reasonably related to the crime of conviction, or 
the violation committed, or the safety of the community. 

DOC may arrange to transfer the duties of collecting legal fmancial obligations (LFOs) to county clerks or other 
entities if the clerks do not assume this responsibility. Post-release supervision for purposes of collecting LFOs 
are no longer tolled when the offender is not available for supervision. DOC, in conjunction with the Washington 
Association of Sheriffs and Police Chiefs and counties, must estabIish a baseline jail bed utilization rate and 
negotiate terms of any increase. The rate of reimbursement is the lowest rate charged for counties with their 
contract with their respective municipal governments. 

The year term of community supervision for unranked felonies becomes a term of community custody. The First 
Time Offender Waiver becomes a term of community custody and includes conditions of supervision. The term 
must not exceed one year unless the court orders treatment for between one and two years, in which case 
supervision ends with treatment. 

Except as otherwise prohibited, DOC has the authority to access records maintained by public agencies and may 
require periodic reports from treatment providers and providers of other required services for the purposes of 
setting, modifying, or monitoring compliance with the conditions of supervision. DOC must develop and 
monitor transition and reIapse prevention strategies, including risk assessment and release planning, for sex 
offenders. DOC must also deploy CCOs on the basis of the geographic distribution of offenders and establish a 
systematic means of assessing the risk to community safety. The Washington State Institute of Public Policy 
must conduct a study of the effect of the act on recidivism and other outcomes and report annually to the 
Legislature. 

No defense to liability for personal injury or death based solely on availability of funds is created. 

Votes on Final Passage: 

Senate 45 0 



Page 3 of 3 

House 95 0 (House amended) 

Senate 44 0 (Senate concurred) 

Effective: July 25, 1999 

July 1 ,  2000 (Section 10) 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

