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I.  NATURE OF THE CASE

Two years before the applicable limitation period ran, plaintiff
retained a lawyer to investigate her medical malpractice claim. Her suit
was still commenced late. Defendant health care providei's moved for
summary judgment on the statute of limitétions. Plaintiff argued RCW
4.16.190 haclltolled the limitations-beridd three. days while she was in the
‘ICU_immediately :after the medical procedure.

‘But RCW 4.16.190 does not toll the limitations period unless a
plaintiff’s disability or inéompet_ency is “determined according to chapter
11.88 RCW”, the statute for appointmeht of guardians. Plaintiff did not
meet the RCW ch. 11.88 requirements for disability or incompetence. -
Nonetheless, the trial ct)urt refused to disi'liiss the case. This ciourt
accepted diécretionary review of the order denying summary judgment.
RAP23,62.

I ASSIGNMENT OF ERROR

_ The tr1a1 court erred in entering the January 7, 2005, Order
Denymg Defendants Muraki’s [sic] Motion for Summary Judgment

III. ISSUE PRESENTED

Is the three-year medical malpractlce statute of limitations

provided for in RCW 4.16.350 tolled pursuant to RCW 4.16.190 for three



days while plaintiff was in intensive care after the medical procedure
during which she claims malpractice was committed?
IV. STATEMENT OF THE CASE

A.  STATEMENT OF RELEVANT FACTS.

Plaintiff/respondent Susan Rivas had severe renal Vas_cular disease.
On July 19, 1996, defendant/petitibrier Alan Muraki performéd a renal
angiogram and angioplasty‘on her to see if the blood ﬂow to the right
kidney could be increased.! (CP 49, 654) Two days later, on July 21,
plaintiff’s right kidiiey had to be removed because i)f complications that
developed during the ‘JuI‘y 19 procedure. - (CP 58) The trial court
subsequeiitly ruled, “The lioss of the kidney [becaine] inevitable 'asv of July
20,1996.72 (CP 748)

" Plaintiff was in ilitensive care immediately thereafter, from July 19
until July 23, 1996, a total_‘ of 4 daiys. She was discharged ﬁi)m the
hospital on July 26, 1996. (CP 58, 109-10) |

| Plaintiff bégan investigating What had occurreci. On October 14,

1996, three months after the angioplasty, she authorized release of her

1 Defendants/appellants are referred to collectively as “Dr. Muraki” or “defendants” or
“appellants.”.

2 Defendants believe that all of their alleged acts or omissions, if any, must have occurred
on or before July 19. However, for the purposes of this appeal only, defendants will
assume the July 20 date.



medical records. By July 1997 she had retained an attorney and
authorized Overlake Radiology to release her medical records to him. Her
attorney sent a medical authorization to Overlake Hospital that month with
a cover letter saying, “We are requesting these documents by July 16, and
would appreciate whatever you can do to expedite.” (CP 60-61, 78)
B. = STATEMENT OF PROCEDURE..
 Even though she had retained an attorney more than two years
earlier, plaintiff did not file suit against defendants until July 21, 1999,
three years and two days after the angioplasty she claims was performed
negligently.3 (CP 5-11, 60) Plaintiff claims: -
[Dr;] Muraki fé.iled to disclose to her the risks and
complications associated with [the] angioplasty and failed
" to advise her fully about alternative forms of treatment.
Plaintiff also asserts he failed to properly perform the
‘angioplasty causing the right renal artery to dissect, and
failed to respond properly to the dissection of her renal
artery and waited too long before calling for a vascular

consultation or a vascular intervention, which delay
proximately caused the loss of Susan’s right kidney.

(CP _522—23) RCW 4.16.350 requi-res medical malpractice cases to be
commenced “within three years of the act or omission alleged to have

caused the injury or condition.”

3 All defendants except appellants herein have been dismissed. (CP 87-88, 723-27)

4The statute also provides that medical malpractice suits may be filed within one year
after discovery of the injury or condition caused by the alleged malpractice if that time is
later. RCW 4.16.350. This section of the statute is not at issue in this matter.



On September 20, 2000, defendants/appellants moved for
summary judgment on the ground plaintiff’s suit was barred by the statute
of limitations. (CP 48-56) The trial court did not grant or deny, but gave
the parties more time to pursue discovery. (CP 211-14) Due to tﬁe
| rehabilitation of the petitioners’ insurer, the case was stayed for é period
of tilm'e.' (CP 728-30, 731-33) Petitioners renewed their motion in ‘April ‘
2002, (CP 215-375) |

Plaintiff claimed the limitations period was tolled “duﬁng the
period from July 19, 1996 through July 22, 1996™—i.e, fdr three of the‘
: fdur days she was in the intensive care unit. (CP 524) |

The trial court dehied defendants’ motion on the grbuﬁd thére were
factﬁal issues whether plf;intiff was incapécitatéd as determined according
to RCW ch. 11.88. (CP 749) Commissioner Verellen denied defendants’
motion _for discretionary review. This court granted defendants’ motion to

- modify.



V. ARGUMENT
The issue in this case is whether RCW 4.16.190 tolled RCW

4.16.350’s three-year limitations period for bringing medical malpractice
c:iaims5 during three of the four days plaintiff was in the intensive care
unit. Because this appeal hinges on the constTuction of statutes, this court
reviews 'L-ie novo. Restaurant Development, Inc. v. Canaﬁwill, Iﬁé., 114
Wn. App. 194, 198 n.1, 55 P.3d 680 (2002), aff’d 150 Wn.2d 674,'80
P.éd 598 (200‘3).

A determinatiorT of this issue requires an understanding of the
history behind the relevant statutes. | | |

A. THE LAW GOVERN]NG THE MEDICAL MALPRACTICE STATUTE
OF LIMITATIONS HAS CHANGED

Plaintiff commenced this action by filing her complaint on July 21,
11999, three years after her kidnéy was removed by another doctor who is
nT)t a party to this suit. (CP 5-11, 58) Her complaint alleged:

Wiﬂzin tIzT‘ee years of the tT'ate of the commencement of

‘this action, plaintiff suffered injuries and damages as

hereinafter alleged, due to the negligence of defendants.

(CP 9) (emphasis added).

5 Washington’s 3-year limitations period for medical malpractice claims is longer than-
the limitations period for such claims in several of the neighboring states. See, e.g,.

HAWAIIREV. STAT. § 657-7.3 (2 years); IDAHO CODE § 5-219.4 (2 years); ORS 12.110(4)

(2 years). '



Under prior law, plaintiff’s complaint nﬁght arguably have been
timely, because traditionally, the limitations period on a medical
malpractice claim did not.begin to run until the cause of a_ction accrued,
i.e.,, when injury was sustained.® See Gunnier V.. Yaki}na Heart Center,
Inc., 134 Wn.2d 854, 86Q, 953 P.éd 1162 (1998). 'HoWeVér, in 1975, the
Legislature amended RCW 4.16.3 5 O to provide that the three-year medical '
malpractice limitations period begin to run froﬁl “the act or omission
alleged ’to have caused the injury or condition.” | RCW 4.16.350(3)
(emphasis added); Gunnz’er,. 134 Wn.2d at 861. |

The Washington Supreme Court has ruled that amended RCW |
A4.16.35 0(3) means exactly what it says: the limitation périod begins to run
“frbfn the déte of the act or omission a_llége(i to have causéd injury’f, not
from when the injury occurs. Gunnier, 134 Wn.2d at 864. Thus, when
injury occurs is irrelevant. Indeed, the limitations period may laiase before
_injury occurs. Id.

Here, pllaintiff claims that Dr. Muraki faﬂ¢d to obtain her ipformed

consent to the angioplasty, negligently performed the angioplasty, and

6 It was likely untimely even under prior law, because, as the trial court found, the loss of
plaintiff’s kidney became inevitable on July 20, 1996. Plaintiff filed her complaint on
July 21, 1999, one day after expiration of what was the limitations period before the 1976
amendment to RCW 4.16.350. '



failed to respdnd properljf and promptly after complications developed.
She claixns that his negligencé resulted in her losing h¢r kidney.

Dr. Muraki performed the angioplasty on July 19, 1996. (CP 654)
Any informedb consent should have been obtained no later than July 19.
Therefore, all of the alleged aéts or omissions, if any, must have occurred
_ cv)n':or before July 19, so that plaintiff was required to sue within three
years after July 19, 1999, at the latest.” But she sued 6n bJuly 21, 1999,
two days late.

Plaintiff, however, claims that the limitations period. was tolled -
under RCW. 4.16.190. Plaintiff has the Burden of showing the limitations
pcfiod was tolled. See Wicsz're V. Reqrd, 37 Wn.?d 748, 751, 226 P.2d
‘192 (1951); Easion v. Bigley, 28 Wn.2d 674, 682; 183 P.2d 780 (1947).
As will bé discussed, i)laintiff has not met théf burden. |

B.  THE LIMITATIONS PERIOD WAS NOT TOLLED. -

The medical malpractice statute of limitations, RCW 4.16.350,
~does not provide for tolling of the limitations period because of illness or

éhy other_problems related to the alleged 'malpractice. The statute of

7 The trial court found that “[t]he loss of the kidney [became] inevitable as of July 20,
1996.” (CP 748) Even if acts or omissions occurred after July 19, they could not have
occurred any later than July 20. Plaintiff failed to file suit within three years of July 20 as
well. ' .



limitations will be tolled, however, if the requirements of RCW 4.16.190
are met. That statute provides:

If a person entitled to bring an action mentioned in this
chapter . . . be at the time the cause of action accrued . . .
incompetent or disabled to such a degree that he or she
cannot understand the nature of the proceedings, such
incompetency or disability as determined according to
chapter 11.88 RCW . . . the time of such disability shall not
be a-part of the time limited for the commencement of
action. '

(Emphasis added.)
RCW ch. 11.88 sets forth the procedure for appointing a guardian
for incapacitated persons. RCW 11.88.010(1) provides: |

The superior court of each county shall have power to
appoint guardians for the persons and/or estates of
incapacitated persons. . . . :

(a) For purposes of this chapter, a person may
be deemed incapacitated as to person when the superior
court determines the individual has a significant risk of
personal harm based upon a demonstrated inability to
adequately provide for nufrition, health, housing, or
physical safety.

(b)  For purposes of this chapter, a person may
be deemed incapacitated as to the person’s estate when the
‘superior court determines the individual is at significant
risk of financial harm based upon a demonstrated inability
to adequately manage property or financial affairs. '

(¢) A determination of incapacity is a legal not .
a medical decision, based upon a demonstration of
management insufficiencies over time in the area of
person or estate. Age, eccentricity, poverty, or medical
diagnosis alone shall not be sufficient to justify a finding of
incapacity. '



%

® For purposes of the terms “incompetent,
“disabled,” or “not legally competent,” as those terms are
used in the Revised Code of Washington to apply to
persons incapacitated under this chapter, those terms shall
be interpreted to mean “incapacitated” persons for purposes
of this chapter. '

(Emphasis added.) RCW 11.88.045(3) states that ip a contested case,
‘%[t]hé stahd_ard of proof to be applied ... shall be that of clear, cogenf,
and -convincing evidéncé‘.” Indeed, because guardianship is a “unique
legislative | provision” that giveé one p¢rsoh power over another,
““[i]ncapacity’ ié | not lightly declared por is guardianship casually
conferred.” State v, Simms, 95 Wi, App. 910, 916-17, 977 P.2d 647
(1999), |
For purposes of this appeal only, defendants will assume that
plainfiff Was, as she claims, helples‘s in the intensivé care unit for the three
days betWeeﬁ July 19 and July 22. Many persons in intensive‘care are
helpleés. Thus, -undér the trial court’s ruling, anyone ip the intensive care
unit for a few days at the time their causé of action had accrued would be
entitled to have the iimitations peripd tolled. The Legislature could not
have intended this when it enactéd RCW 4.16.190 and RCW ch. 11.88.
RCW 4.16.190 requires that the plaintiff have been determined to
be‘ incompetent or disabled “acpording to cha'pterv 11.88 RCW”—in other .

words, the person must have been incompetent or disabled enough to have



qualified for a legal guardian. RCW 11.88.010(1)(c) makes cleaf that
determination of incapacity is ‘a legél, not a medical, decisiqn and must be
based upon “a derﬁonstraﬁon of management insufficiencies over time.”
(Emphasis added.) .A few days’ stay in the intensive care unit doés not
demonstrate management insufﬁciencics “over time” that would render
plaintiff rrc-lisabvled enough io qualify fbr appointment bf a guardian.
Significantly, RCW‘ 4.16.190 requires that the plaintiff have been
determined incompetenf or disabled “according to chapter 11.88 RCW”;
not just “acc,ofding to RCW 11.88.010.” vBecaus’e all langﬁage in ﬁ statute
* must be given effect, with no portion _rendered rﬁéarlihgless or superfluous,
the Legislature’s reference to RCW ch. 11.88 instead of juét RCW
11.88.010 mustbhaVe sdme meaning. Hartson Partnersizip v. Goodwin, 99
Wﬁ. App. 227, 235, 991 P.Zd 1211 (2000). Moredver,: “[iln order td
interpret é statute, each of its provisions ‘should be read in relation to the
other provisions, and the statute should be. construed as a whole.”” In re
| Det‘entiorzbf Williams, 147 Wn.Zd 476, 490, 55 P._i3d 59‘7 (2002) (ciuotin’g’ :
Weyerhacuser Co. v. Tri, 117 Wn.2d 128, 133, 814 P.2d 629 (1991)). |
Thereforé, to ascertain what the Legislature meant when it required
“a demoﬁstration of management ‘insufﬁciencies‘ over time,” a review of - -
other provisions of RCW ch. 11.88 is necessary. As will be discussed;

even assuming RCW 4.16.190 does ot require that a guardian actually

10



have been app‘ointed,8 RCW ch. 11.88 contains numerous indications that
the Legislature intended “over time”_ to mean more than just three days.

For éxamplc, the person petitioning for appointment of a guardian
has five d>ays after filing the petition to serve notice tha’; a guardianship
pro;:eeding Has been commenced., RCW 11.88.030(4)(a). At least ten
days’ not-iqé. must be; given of the hearing to appoint the guardian. RCW
11.88.040. This time period may be reduced for good cause, but to no less
than three days’ notice. Id. The court has 60 déys to hear a petitié_n for
appointment of a guardian. RCW 11.88.03 O(Sj. » -

Upon receipt of a petition to appo__int a guardian, the triai court
mqst appoint a guardian ad litem .(GAL) to represeﬁt the beét interests of -
“the allegedly incapacitated person. RCW 11.83.090(3). The GALha‘s five
daiys‘ to file and serve a étatemerﬁ regarding his or her qualiﬁcatiqﬁs.
: Withiﬁ three days of service of this statement, any party may file and
serve a motion for a show cause hearing on why the GAL should not be
removed. Id

N VWithin 45 days after notice that the guardianship iaroceéding has
beeﬁ commenced, and at least .15 days before the h¢ariﬁg on the petitioh,

the GAL must file its report and send copies to specified persons. RCW -

8 Defendants reserve the right to raise this issue in a later appeal.

11



11.88.090(5)(%). Respbnses to the GAL report may be filed up to two days
before the hearing. RCW 11.88.090(7)

The person clairiled to be incompetent or disabled must be
perSonally_ »e_xamined and interviewed by a physician, psycholqgist; or .
advanced registeréd nurse practitioner within 36 days of that health care |
'p'rovider’sipreparing a written report ta the court. RCW 1 1788;045(4).

As the Washington Supreme Court has recognized, “[a]ppointment
of a guardian isa time-ccinsuming procéss.”l In re Schuoler, 106 Wn.2d
500, 505-06, 723 P.2d 1103 (1986). If the aforementioned time franies _
had been applied here, plaintiff would have been oui of the intensive care
unit- long befo»rel a guardian could have even beeri appointed.} The
Legislature could not have intended‘ managemeilt insufﬁcieiicias over just |
three days ’io qualify a persoii for a guardianship. - |

Indeed, a review ‘o'f ieported Washington guardianship cases
indicates that the Legislature contemplated that a persdn’s management
insufﬁciencies must either be permanent or at mimmum, last for more than
just a few daysi' For exairlplé, ih In re Guardianshz‘p of Ingram, 1'02’
Wn.2d 827, 689 P.2d 1363 (1984), the wa.rd‘was a 66-year-old woman
suffering from dementia due to obstructi\}e pulmonary disease. In In re
Guardianship of Bellanich; 43 Wn. App. 345, 717 P.2d 307 (1986), the

ward was a 79_-year old Alzheimer’s patient. In" In re Green’s

12



Guardianship, 125 Wash. 570, 216 P. 843 (1923), the ward was a 71-yéar-
old stroke victim who suffered from hallucinations and needed almost
constant care.‘ In United Pacific Ins. Co. v. Buchanan, 52 Wn; App. 83.6,l
765 P2d »23 (1988), the ward suffered from chronic alcoholism with
progressiVe.memory loss and dementia.? |

‘Minors were involved in Young v. Key Pharmaceuticals, Inc., 112
Wn.2d 216, 770 P.2d 182 (1989), and In re Matter ofthe Guara"ianshz'p of
KM 62 Wn. App. 811, 816 P.2d 71 (1991). In Young, the minor had .
permanent bram damage that wouid probably necessita’ge his having
custodial care for the rest of his life, ai_1d in KM, the rﬁinor had an IQ of
40 and functioned at the mental age of a 6- or 7—year-old. | |

These cases and a plain reading of RCW ch. 11.88 demonstrate
that a plaintiff bwho is unable to care for héfself for only a few days while
in the intensive care unit does not suffer from the “maﬁagemeﬁt
insu_fﬁc':iencieS over time” required by RCW ch. 11.88. See jRowe V.
Floyd, 29 Wn. App. 532, 536, 629 P.2d 925 (1981) (plain reading of
stafuté deferminativéi The trial court erred in rul‘irllg there were factﬁal

issues whether plaintiff could have been determined incompetent or

9 Although there was some suggestion in United Pacific that the ward there might have
recovered after a 3-month alcoholism treatment program, the court declined to decide
whether the guardianship could be terminated for that reason due to lack of proof.

13



disabled “according to chapter 11.88 RCW.\”F She could not havé as a
matter of léw.

Even 1f RCW ch. 11.88 had not provided for the time requirements
it did, common sense dictates that plaihtiff could not have been disabled or
inéapacitated—i. e, suffering from “management insufficiencies over
’time”—-wifhin the meaning of RCW ch. >1 1.88. See Helﬂrington V. David D.
Hawthorne, CP4, P.S., 111 Wn. App. 824, 839, 47 P.3d 567 (2002) -
(commonsensé reading of statute). Many ill persons in the intensive care
unit, or even outside a hospital or other h‘e‘alth caré fac_ility, may be unable
to aﬁend to their éffair‘s as they usually would for a fewldays during the
| §vorsi part of their ﬂlhess, but they recover sufﬁcieﬁtly in a short time; No
one would think they would be candidates for a guardiaﬁship merely
because for a few dayé they were unable to care for thems_elveé or their
affairs. .

~ Indeed, this case well illustrates this. Plaintiff was in the hospital a
wéek, f@m days of which were in intensive care. Sheb_ was discharged on
July 26, 1996. There is no ciaim she was incompetent or disabled at that
point. Before going to New Mexico in the fall of 1996, she went to see
another doctor at the University of Washington because she wanted 2
second opinion. Three months later, in October 1996, she was _Seeking

copies of her medical records. (CP 59-61)
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By 1997, sne had retained counsel. (CP 60) Whatever the reason
for her delay in filing the lawsuit two years later in July 1999, the fact she
was helpless in the intensive care unit for three or four days in 1996
clearly had nothing to do with it. By authorizing the tolling »of the vstatute
of limitations due to incompetency or disability “as deterrnined according
to .chapter 11.88 RCW,” the.Legislature ceuld not have intended tolling toi
occur by Virtue of a few days’ stay in the intensive care unit7

Thus, a three-day stay in an intensive care unit does not qualify a
person to be disabled or mcompetent under RCW ch. 11. 88 as a matter of
law. Cf Inre Guar a’zansth of Nelson 12 Wn.2d 382, 394 121 P.2d 968
(1942) (guardians cannot be appointed merely because one suffermg‘ from
physicalA problems may for a few hours be mentally disturbed or disabled).
The, rrial court therefore erred in ruling there were genuine issues v ef
material faet whether plaintiff was disabled or incompetent so that the
‘statute of limitations tolled.

C. PLAINTIFF S STATUTORY CONSTRUCTION ARGUMENT DOES NOT :
COMPEL A DIFFERENT RESULT. :

Plaintiff claims that when one statute incorporates another and the
incorporated statute is subsequently amended, the incorporéting' statute is
deemed to have incorporated the incorporated statute as it existed at the -

time of incorporation. Because RCW 4.16.190 first incorperated RCW ch.

15



11.88 in 1977 but RCW ch. 11.88 was amended in 1990, plaintiff argués

that the 1990 amendments do‘ not apply when construing RCW 4.16.190.
Al. ~This Court 'Sh.quld Not Review This Issue. | |
Plaintiff d1d not raise this argument in the trial court. She raised it

in | th1s éouﬂ for the first time,b without citing any aﬁthority, only in

response to the défendants’ motion for discretioriafy revieW. This court |

shouid nét review this néw vissue‘ because RAP 9.12 provides: |

| On review of an order . . . denying a motion for summary

judgment the appellate court will consider only evidence - |
and issues called to the attention of the trial court. .

(Emphasis added.) See also Sorrel v. Eagle Healthcare, Ihc.,' 110 Wn.
App. 290, 38 P.3d 1024, rev. denied, 147 Wn.2d 1016 (2002) (on abpeal
of summary judgment appellate coﬁrt would 'decl'i'nebto c..onsider issue trial
court had no Opportunity to address). |
Moreover, the general rule is that if an issue was not raised in the

trial court, it cannot be raised for the first time in the appellate court.

EScu:de:e.x rel. Escude v. King County Public Hospital Dz'st.._ No. 2, 117

Wn. App. 183, 192 1.9, 69 P.3d 895 (2003).
2. The 1990 Version of RCW 11.88.010(1)(c) Applies.
Furthermore, the “rule” plaintiff contends should ‘apply is merely a

“rule” of statutory construction: See City of Seattle v. Green, 51 Wn.2d |

16



871, 874, 322 P.2d 842 (1958). The Washington Supreme Court has

cautioned:
Tt must be remembered, however, that [rules of statutory
construction] are not statements of law. Rather, they are

rules in aid of construing legislation and an aid in the
process of determining legislative intent.

Johnson v. Continental West, 4Inc., 99 Wn.2d 555, 559, 663 P.2d 482
(1983). Thé'paraﬁiéunt dﬁty of appellafe courts is. to de;cermine. and carry
out fhe intent.of thé Legislature. State v. T, homas, 150 Wn.2d 666, 670, 80
P.3d 168 (2003). | |

| Signiﬁcantiy, plaintiff nég_lects to mention that'RCW 4.16.190 was
amended in 1 993, after the 1990 amendments to RCW ch 11.88. The
1 993-amended RCW 4.1 6.1 90 again incorpél'ates RCW ch. 11.88. 1993
, WASH. LAWS ch. 232,81 (coi)y in appendix hereto). “[W]hen a statute is-
adOpted by specific descriptive refereﬁce, the adoption takes the statute as
it exiéts ét that time.” City of Seattle v. Green,v 51 Wn.2d 871,. 874, 7322
P.2d 842 (1958). If tvhe. Legislature had intended that the reféfence to
RCW-ch. 11.88 1n the 1993 version of RCW 4.16;190 be to the 1977

version of RCW ch. 11.88, it would have said s0.10 | _

10 1n 2004, the Legislature again amended RCW 11.88.010 effective January 1,-2006.
This amendment preserves the language of RCW 11.88.010(1)(c) that “[a] determination
of incapacity is a legal not a medical decision, based upon a demonstration of
management insufficiencies over time in the area of person or estate.” 2004 WASH.
LAWS ch. 267, § 139.
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Thus, because thé 1993 amendment to RCW 4.16.190 adopted
RCW ch. 11.88 by specific descriptive reference, that adoption takes |
RCW ch. 11.88 as it existed as of 1993. 1991 WASH. LAWS ch. 289, § 1.11
In 1993, as today, RCW 11.88.010(1)(c) provides, amohg other things,
that “[a] determination of incapacity is a legal not a medical decision,
based upon a demonstration of management insufﬁciencie;s over time in’
the area of person or estate.” (Emphasis added.) |

This only makes seﬁse. If a lawyer had been retained on the first
day of plaintiff’s alleged iricapacity 1n 1996 to lobk into whether the
limitations period would hax}e bégn tolled, and if that lawyer had that day
looked at his or her curreﬁt Veréion 6f RCW ch. 11.88, the lawyervwo‘uld
“have seen that RCW 11.88.010 required"thatv “[a] determination of
inbapacity ié a legal not a medical decision, based upon a demonstration of
‘management insufﬁciéncies over time in the area of person or estate.”
RCW 11.88.010(1)(c) (emphasis added). There would have been no
suggestion that although it was 1996, .the lawyer was supposed to look into

the‘session laws of 1977 to see what RCW ch. 11.88 said then.

- 11 On January 1, 2006, a different version of RCW 11.88.010 will become effective.
2004 WASH. LAWS ch. 267, § 139. That version is not at issue here.
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3. Plaintiff Was Not Incompetent Under the Pre-1990
Version of RCW 11.88.010(1).

The 1990 amendments to RCW ch. 11.88 apply to RCW 4.16.190.
This court need go no further. However, even if the 1990 amendments do
not apply, plaintiff’s claimed inability to function for three days while in
the intensive cére unit did not qualify her for a guardian even under the
pfe-1990 vversion' of RCW 11.88.010(1), wlﬁéh defined an incompetent
person to include either a minor (which plaintiff was not) or someone:

Incompetent by reason of mental illness, developmental

disability, senility, habitual drunkenness, excessive use of

drugs, or other mental incapacity, of either managing his
property or caring for himself or both.

(Emphasis added.) Plaintiff does not claim she was ény of these énd there
is no evideﬁcc‘ she was. Neither did plaintiff qualify as a “disabled”
person.undef the prior version of RCW 11.88.010(2) she.now claims is
applicable: | |

[A]n individual who is in need of protection and assistance
by reason of mental illness, developmental disability,
senility, habitual drunkenness, excessive use of drugs, or
other mental incapacity,! but cannot be found to be fully
incompetent. o : ' :

12 «Other mental incapacity” does not include all other mental incapacities, but only
those mental incapacities similar to the specified disabilities. See Sattler v. Northwest
Tissue Center, 110 Wn. App. 689, 693, 42 P.3d 440 (2002) (“other persons” does not
include all other persons but only person similar to those enumerated), rev. denied, 147
Wn.2d 1016 (2002); State v. Wissing, 66 Wn. App. 745, 753, 833 P.2d 424, rev. denied,
120 Wn.2d 1017 (1992) (“other exhibition” does not include all exhibitions, but only
those similar to those specified). ‘
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(Emphasis added.)

Moreqver, ‘although the “over time” language.was not added to
RCW 11.88;010 ‘until 1990, if is inconcei\}able that the Legislature
intended the pre—i990 version of RCW ch. 11.88 to apply to just three or
four days of claimed incapacity. See, e. g Inre Nelsbn s Gué;‘didnshz’p, ‘
12 Wn.2d 382, .121 P.2d 968 (1942). The “over 'time”‘ language Was
merely clarification, not a change in pridf law,._ and thus was retroactive.:
See State v. Joswick, 71 Wn. Appt 3 1>1,_3 16, 858 P.2d 280 (1993).

Indeed, many of the time limits rgqu;ired by the statute that indiéate
an incapacity for just a few days would not 'qﬁalify- a person for a guardian

were in effect in the pre-1990 version of RCW ch.11.88. See, e.g, 1977

‘WasH. Laws 1% EX. SESS., ch. 309, § 3(3') (petitions to be heard within 45

days); § 4 (notice of hearing of not less than IOdeays); § 4(3) (mlmmum 3
days’ notice of heariﬁg required even if gobd cause shown for less than 10
days’ notice); § 6(3) (guardian ad litem report to be furnished within 20

days); § 13(1) (guardian has 3 months to file inVentqry of property); §

- 13(2) (guardian must file annual accounts of administration).’

Plaintiff’s” reliance on RCW 11.88.040(3) is misplaced. ~ As
plaintiff notes at page ‘11 of her answer to motion to modify
commissioner’s ruling, that section exempts certain persons from having

to receive notice of the guardianship hearing under certain circumstances,
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none of which existéd here. Moreover, these. persons were the parent
(when the incapacitated person is a minor), the. children not residing with

‘ the incapacitated person, the spouse, and any guardian, limited guardian,
or peréon with whom the allegedly incapacifated person resides. The
statute does not exefnpt the allegedly incapacitated person from having to
_regeivé notice. - | |

Roberts v. Pacific Telephone & Telegraph Co., 93 Wash. 274, 160
P. 965 (1916), is alsp inapposite. Piaintiff there claimed insanity for 3
years and had ‘been committed to ba mental institution for 4 morﬁhs.

However, to bring his claim within the .lir‘n_itatio'n_s period, he had to sth

he was insane for 4 rﬁonths. The Supreme Court approved an instruction
- that ;‘When inéanity of a fixed and settled nature is once esfablished A
plaintiff .Vwould be .presﬁmed to havé remained insane until the defendantf
proved otherwise. Id. at 287.

The'four-monthvperi'od of incapacity that plaintiff had to show iﬁ
Roberts is simply not analogous to the 3-day period. here. - Furthér,
piaihtiff S Vconcvlition' during that period was hafdly ﬁxed or stable. - |

Thus, regardless of which version of RCW ch. 11.88 applies,
plaintiff was not incompetent or disabled as contemplated by bthat statute
and RCWA4.I6.19O. In holding that a trier of fact could ﬁnd‘othervwise, the

trial court committed an error of law.
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VI. CONCLUSION

The Legislature has mandated that tolling of the limitations period
will not occur uiiless the plaiiitiff was incompetent or aisabled “as
détermined according to chapter 11.88 RCW,” the ‘statutes that govern
appoinﬁnent of a guardian. In 1986 the Washington Supreme Court
recogaized that “[a]ppointmeht of a‘ guardian is a ,timefconsuniing
praceas.” “ Séhuoler, ‘106. Wn.2d at'505-06. In 1999 the Court of Appeals
noted that RCW ch. 11.88 ’p-r'ovides' “an elaborate methodology” for
dealing with incapacity and guardianship and- that “‘[i]ncapacity’ is not
lightly declared nor is guardianship casually conferred. Simms, 95 Wn.
App.at916-17. o | |

~ Statutes should be consirued'to effect the legislative iaurpose and to
avoid un..likebly, strained, or absﬁrd.res_uvlts. T huraton County v. City of
Olythia, 151 Wn.2d 171, 175, 86 P.3d 151 (2004). Regardless of which
veisibn of RCW ch. 11.88.010 applies; plaintiff could not have qualified
for a_guardivanx durlng the three'»ldays in t}ie ICU she claims caused the
- limitations péiio,d to toll. o
If the Legislature had intended ‘that some lesser standai'd of
~ incompetency or disability Would suffice, it would have said so. See
Hansen v. City of Everett, 93 Wn. App. 921, 929,‘ 971 P.2d 111, rev:

denied, 138 Wn.2d 1009 (1999) (refusing to construe statute as Legislature
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could have but‘did not phrase it). The trial court erred in applying a lesser
standard to deny defendants summary judgment. - This court should
reverse the order denying summary judgment and remand for entry of
SUInmary judgment in defendants’ favbr.

DATED this =22 day of November 2005.

REED McCLURE

By @M\J& a%\t/\-
Pamela A. Okano . = WSBA #7718
William R. Hickman =~ WSBA #1705
Attorneys for Appellants
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Ch. 231 WASHINGTON LAWS, 1993

Passed the House April 19, 1993.

Passed the Senate April 6, 1993.

Approved by the-Governor May 7, 1993. ‘
Filed in Office of Secretary of State May 7, 1993,

CHAPTER 232
[House Bill 1025]
STATUTE OF LIMITATIONS—IMPRISONMENT NOT TO TOLL
Effective Date: 7/25/93

AN ACT Relating to the limitation of actions brought by prisoners; and amending RCW
4.16.190.

Be it enacted by the Legislature of the State of Washington:

Sec. 1.. RCW 4.16.190 and 1977 ex.s. ¢ 80 s 2 are each amended to read
as follows:

If a person entitled to bnng an action mentloncd in this chapter, except for
a penalty or forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen years, or
incompetent or disabled to such a degree that he or she cannot understand the
nature of the proceedings, such _incompetency or disability as determined
accordmo to chapter 11. 88 RCW, or 1mpr1soned on a criminal charge((—ef-m
exeeution-s ntence-of-a a—tormm )
prior to sentencing, the time of such disability shall not be a part of the time
limited for the commencement of action.

Passed the House April 19, 1993.

‘Passed the Senate April 8, 1993.

Approved by the Governor May 7, 1993.

Filed in Office of Secretary of State May 7, 1993.

CHAPTER 233
. [Substitute House Bill 1026]

PUBLIC DEFENDER SERVICES—EXEMPTION FROM BIDDING REQUIREMENTS
Effective Date: 7/25/93

. AN ACT Relating to counties contracting for public defender services; and amending RCW
36.32.245.

Be it enacted by the Legislature- of the State of Washington:

Sec. 1.. RCW 36.32.245 and 1991 ¢ 363 s 62 are each amended to read as
follows:

(1) No contract for the purchase of matenals equipment, supplies, or
services may be entered into by the county legislative authority or by any elected
or appointed officer of the county until after bids have been submitted to the

[826]
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