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A. IDENTITY OF PETITIONER

Petitioner Rene Michelle Przespolewski, the appellant below, asks
this Court to review the decision of the court of appeals referred to in
Section B.

B. COURT OF APPEALS DECISION
Ms. Przespolewski seeks review of the published Court of Appeals

decision in In ré the Dependency of: E.P., Wna. App. , P.2d

(filed December 21, 2006). A copy of the decision is attached as appendix

A. |
C. ISSUES PRESENTED FOR REVIEW

1. The Juvenile Court Acf provides that any party to a parental

termination proceeding has the right to counsel, introduce

evidence, to be heard, and tc examine witnesses. RCW

13.34.090(1)(2). The right to counsel in parental deprivation

proceedings is also based on Article 1, sec. 3 of the

Washington Constitution, and the fourteenth amendment fo the

U.S. Constitution. By allowing trial counsel to withdraw on

the day of trial, did the trial court violate Ms. Przespolewski’s‘

due process right to counsel?



2. Whether Ms. Przespolewski forfeited her right to counsel by
inconsistently attending couit dates and sporadically
communicating with counsel.

3. During trial, non-certified copies of dependency documents
were admitted, State’s witnesses ‘were not subject to cross-
examination, State’s witnesses were allowed to relay damaging
hearsay information, the guardian ad litem’s report was
admitted after the close of evidehce, and no evidence was
presented on Ms. Przespolewski’s behalf. Did the deprivation
of counsel result in an unacceptably high risk of error?

4. Whether the flawed “trial” established the. statutory
requirements for termination of Ms. Przespolewski’s parental
righté.

D. STATEMENT OF THE CASE
The facts are set forth in the Brief of Appellant at 3-6; (Appendix
B) In summary, Ms. Przespolewski gave birth to E.P. on July 12, 2004,
while she was incarcerated. The Department of Social and Health
Services (DSHS) subseciuently filed a dependency petition alleging no
parent capable o% caring for the infant. Br. of App. at 3-4.
At the shelter care hearing on July 14, 2004, Ms. Przespolewski

requested counsel and actively participated in the hearing, questioning the



court about the frequency of visitation and whether she would be allowed
to nurse her son. (7-14-04 RP 19, 23-24) The dependency period proved
frustrating and confusing for Ms. Przespolewski: she had many questions
about the dependency process, but her appointed attorney failed to
adequately communicate with her, and the scant visitation with her infant
was extremely distressing. (8-11-04 RP 7) Ms. Przespolewski told the -
court:

Sir, I’'m just really having a hard time understanding all this

legality that’s being — I’'m not obviously a lawyer in this

case. But every time I call my lawyer—I feel like I'm

hitting — And I’'m trying to do the best I can for — for my

child . . . But how do I go about that if I don’t understand -

what I’'m doing . . . And I've asked for the last two months

(inaudible) visit me and he’s not visiting me. I’m not

getting any visits e Idon’t und¢rstand so many things.
(9/8/04 RP 9-10)

The trial judge admonished counsel for his failure to communicate
with Ms. Przespolewski, and was told to immediately visit his client in jail
and confirm his visit with the court. (9/8/04 RP 10-13) The record does
not indicate whether Ms. Przespolewski’s lawyer ever answered her
questions. At some point after the court’s admonition, counsel withdrew
from the case.

Ms. Przespolewski’s attendance at dependency court dates was

sporadic after her release from jail, but when she did appear it was clear



that she wished to contest termination of her parental rights.
Unfortunately, her second lawyer moved to withdraw several times during
the dependency. At a January 12, 2005, dependency review hearing,
counsel asked to withdraw for lack of contact. (1/12/05 RP 4) The court
ruled that if Ms. Przespolewski showed up for trial, counsel would be
reappointed. (1/12/05 RP 15)

Counsel asked to withdraw again at a review hearing in February,
even though heml»lad been in contact with Ms. Przespolewski a few weeks
earlier. (2-23-05 RP 9) He told the court that Ms. Przespolewski had
recently reéurfaced, was participating in AA/NA, and that she would be
expecting him to zealously represent her at the termination hearing. (2-23-
05 RP 5, 6-7) | Even the assistant attorney general noted that Ms.
Przespolewski had shown up for a court date in November, as well as a
trial setting two weeks prior “with the intent of becoming involved in the
case and asking for visitation.” (2-23-05 RP 6-7) - The court denied
counsel’s request to withdraw.

Trial counsel moved to withdraw a third time on March 30, 2005,
when Ms. .Przespolewski failed to show for the termination trial, claiming
he had no idea whether she was opposed to termination of her parental

rights. (3/30/05 RP 13, 14) The court permitted counsel to withdraw,



made no inquiries as to Ms. Przespolwski’s whereabouts, and proceeded
with the termination trial in her absence and unrepresented by counsel.

During the trial, the court admittec. non-certified copies of court
documents as evidence, and after evidence was closed, accepted the
guardian ad litem’s report. (3/30/05 RP 17, 18, 59, CP 18-22) Without
objection, a State social worker testified about the contents of a
psychological assessment by a State psychologist and relayed hearsay
information regarding Ms. Przespolewski’s attitude about drug treatment.
(3/30/05 RP 29-30) None of the adverse witnesses were called to testify.

Further, neither of the State’s two witnesses was subject to cross-
examination and no evidence was preseated on Ms. Przespolewski’s
behalf. Despité“thése weaknesses in the State’s case, the court found the
Department had sufficiently established the requisite statutory elements
for termination of Ms. Przespolewski’s parental rights. (3/30/05 RP 60-
61, CP 12-16)

In her initial brief, Ms. Przespolewski argued that the juvenile
court violated her due process right by proceeding to trial without securing
her presence and without representation of counsel, resulting in an
unacceptably high risk of error. Br. of App. at 7-23. However, a court of
appeals Commissioner ruled that Ms. Przespolewski forfeited her right to

counsel by her failure to stay in touch with counsel. Comm. ruling at 7.



(Appendix C). The Commissioner also found that despite the deprivation
of counsel, Ms. Przespolewski received a fair hearing on the merits
because unlike a simple default hearing, the Court heard testimony from
two social workers and re\.fiewed the guardian ad litem report. Comm.
ruling at 9. (“Due process was satisfied because Ms. Przespolewski failed
to exercise her opportunity to be heard and the decision to terminate her
parental rights was made after a hearing on the merits™.)

Ms. Przespolewski’s motion to modify the Commissioner’s ruling
was granted on April 7, 2006. (Appendix D) In their ruling, filed
December 21, 2006, the majority of the panel followed the
Commissioner’s decision, finding Ms. Przespolewski’s “extremely
dilatory conduct” resulted in forfeiture of her right to counsel and that
even though unrepresented, she received a fair trial:

[Tlhere was a meaningful hearing. The court took

testimony, reviewed the documentary evidence, and made

detailed. findings on the substantive issues required to be
proved by the State under RCW 13.34.180 and RCW

13.34.190.
(Slip Op. at 4-5, 7)

The Honorable John Schultheis dissented, concluding Ms.
Przespolewski’s conduct did not warrant forfeiture of counsel, and the

deprivation of counsel resulted in a significant risk of error. (Dissent, Slip

Op. at 4-6) This petition timely follows.



E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
The court of appeals decision conflicts with decisions from this
Court and other divisions of the court of appeals, including In re Luscier,

infra, In re Ramsey, infra, In re C.R.B., infra, and In re J M., infra. The

court’s decision also violates Ms. Przespolewski’s due process right to
counsel, thus raising significant questions of law under the state and
federal constitutions. For all these reasonms, this court should accept
review. RAP 13.4(b)(1)-(4).
F. ARGUMENT

1. THIS COURT AND ALL DIVISIONS OF THIS STATE’S COURT
OF APPEALS HAVE CONSISTENTLY RULED THAT PARENTS
ARE ENTITLED TO COUNSEL IN PARENTAL DEPRIVATION

PROCEEDINGS. DIVISION THREE’S RULING THAT PETITIONER
FORFEITED HER RIGHT TO COUNSEL CONFLICTS WITH THESE

PRIOR DECISIONS.

The Due Process clauses of the state and federal constitutions

protect a parent’s right to the custody, care, and companionship of his/her

children. U.S. Const. amend. 14; Const. art. 1, sec. 3; Stanley v. Illinois,
405 U.S. 645, 651, 31 L.Ed.2d 599, 102 5.Ct. 1388 (1982) (“When the
state moves to-destroy weakened familial bonds, it must provide the

parents with fundamentally fair procedures”); In re Dependency of C.R.B.,

62 Wn. App. 608, 614-15, 814 P.2d 1197 (1991). Basic due process

requires notice and a sufficient time to prepare. In re Petrie, 40 Wn.2d



809, 812, 246 P.2d 465 (1952); In re Moseley, 34 Wn. App. 179, 184, 660
P.2d 315, rev. denied, 99 Wn.2d 1018 (1983).

Due process also requires the provision of counsel at parental
termination hee_\:rings. RCW 13.34.090(1)(2)1 (statutes attached as
appendix E). This right derives from the constitutional guarantees of due
process under the fourteenth amendment to the United States Constitution
and article 1, section 3 of the Washington Constitution. In re Luscier, 84

Wn.2d 135, 137-38, 524 P.2d 906 (1974); In re the Dependency of Grove,

127 Wn.2d 221, 232, 897 P.2d 1252 (1995), In re Welfare of J.M., 130

Wn. App. 912, 921, 125 P.3d 245 (2005).
However, the right to counsel may be waived under three

circumstances: {1) voluntary relinquishment; (2) conduct; or (3) forfeiture

through “extremely dilatory conduct.” In re the Dependency of G.E., 116

Wn. App. 326, 334, 65 P.3d 1219 (2003) (quoting City of Tacoma v.
Bishop, 82 Wn. App. 850, 859, 920 P.2d 214 (1996) (citing United States
v. Goldberg, 67 F.3d 1092, 1099-1102 (3™ Cir. 1995)).

Waiver by relinquishment is defined as an “intentional and

' RCW 13.34.090(1) provides: “Any party has a right to be represented by an attorney in
all proceedings under this chapter, to introduce evidence, to be heard in his or own
behalf, to examine witnesses, to receive a decision based solely on the evidence adduced
at the hearing, and to an un-biased fact-finder.”

RCW 13.34.090(2) provides in part: “At all stages of a proceeding in which a child is
alleged to be dependent, the child’s parent, guardian, or legal custodian has the right to be
represented by counsel, and if indigent, to have counsel appointed for him or her by the
court.”



voluntary relinquishment of a known right” and typically involves
requests to proceed pro se. In this situation, the court is required to
caution the defendant about the risks of proceeding pro se. Bishop, 82 Wn.
App. at 855-57 (citations omitted).

Forfeiture, the result of “extremely dilatory conduct”, lies at the
other end of the spectrum, and can result in the loss of a right even if a
defendant was not warned of the consequences of relinquishing the right.
Bishop, 82 Wn. App. at 856. Examples of conduct that may result in
forfeiture of counsel include a client’s abusive behavior toward counsel,
asking an attorney to engage in unethical conduct, death threats, or assault
against counsel. Goldberg, 67 F.3d at 1099 (citations omitted).

Division Two recently erhphasized the severity of conduct required:
to justify forfeiture: “Because forfeiture results in loss of a right
regardless of intent, a party must engage in extremely severe and dilatory
conduct to establish forfeiture. Because of the harsh result, forfeiture

applies in only very limited circumstances.”  In re the Dependency of

Ramsey, 134 Wn. App. 573, 582, 141 P.3d 85 (2006) (citations omitted).
“Waiver by conduct” is a “hybrid situation”, combining elements

of waiver and forfeiture, and involves conduct less extreme than required

for forfeiture. Id. Waiver by conduct requires that the defendant receive

warning about the consequences of proceeding pro se. Id.  Because the



trial court never warned Ms. Przespolewski about the consequences of
proceeding pro se, she neither relinquished nor waived her right to
counsel.

The remaining question is whether Ms. Przespolewski forfeited her

right to counsel. Comparing her case to In re the Dependency of A.G., 93

Wn. App. 268, 968 P.2d 424 (1998), the court of appeals erroneously
concluded that Ms. Przespolewski forfeited her right to counsel by failing
to attend a shelter care review hearing in August 2004, a dependency
review hearing in January 2005, and failing to communicate with counsel
for several weei;s prior to trial. (Slip op. at 4-5) The majority reasoned
that because of her inaction, “Ms. Przespolewski’s lawyer could not
effectively or ethically represent her in the termination trial.” Slip op. at 5.
The majority’s reliance on In re A.G. is misplaced. Unlike Ms.
Przespol¢wski who periodically attended court dates and stayed in
sporadic contact with counsel, including several weeks before trial, the
mother in In re A.G. did nothing to indicate she wished to keep her child.
After service of the termination petition, she failed to show for any court
dates and failed to contact her attorney or caseworker for six months prior
to trial. In re A.G., 93 Wn. App. at 274, 278. Further, despite counsel’sv
“above and beyond” efforts to find his client during the dependency, he

was unsuccessful, and therefore had no idea whether she wanted to contest

10



the termination of her paréntal rights. Id. at 273-75. The appellate court
held that the mother’s due process rights were not violated by allowing
counsel to withdraw because her complete and total inaction justified
forfeiture of her right to counsel. Id. at 279.

The facts in this case are critically distinguishable. Just five weeks
before trial, counsel had been in contact with Ms. Przespolewski, knew
where she was living, that she was participating in services, and would be
expecting zealous representation at trial. (2/23/05 RP 5) In his request for
a continuance at the February 23, 2005 review hearing, counsel reported
that Ms. Przespolewski very much wanted to care for her child:

Now that the mother’s whereabouts are known and her

intention is to engage in services including intensive drug

and alcohol treatment, and also based upon the fact that the

mother has been attending AA meetings and NA meetings,

and has obtained a sponsor, has an appointment for re-

assessment for ADATSA funding for treatment, and in

every way intends to mother this child...

(CP 31-32) The record is clear that Ms. Przespolewski did not desire
termination of her parental rights. Moreover, unlike the mother in In re
A.G., Ms. Przespolewski attended a number of court dates and
consistently requested increased visitation with her son. (Petition at 2-4)

In sum, the record does not support the extreme remedy of

forfeiture. Although Ms. Przespolewski’s contact with ‘counsel was

11



sporadic, she had been in fairly recent contact with counsel before trial.
Compare, In re C.R.B., 62 Wn. App. at 17 {finding counsel “appeared” for
mother at termination hearing because “[mother] communicated her

intention of contesting the termination to her attorney only two months

earlier.”)(emphasis added). And although Ms. Przespolewski did not
consistently attend court dates, she had attended a hearing just weeks
before trial. (2-23-05 RP 6-7) Ms. Przespolewski’s conduct simply did
not warrant the drastic remedy of forfeiture.

2. THE DEPRIVATION OF COUNSEL RESULTED IN AN
UNACCEPTABLY HIGH RISK OF ERROR AT THE TERMINATION
TRIAL. ' '

The unwarranted deprivation of counsel discussed in argument 1,

resulted in an unacceptably high risk of error. The right to counsel is

considered so fundamental in our adversarial system that its deprivation

can never be deemed harmless. Chapman v. California, 386 U.S. 18, 23,
87 S.Ct. 824, 17 L.Ed. 705 (1967). “It is well settled that the erroneous
deprivation of va“tmcriminal defendant’s fundamental right to the assistance
of counsel is per se reversible error.” Goldberg, 67 F.3d at 1103.

A Columbia Law Review study cited in one of this Court’s leading
opinions on the right to counsel, cautioned:

Since there is no evidence indicating that the average
respondent who can retain counsel is better or less

12



neglectful than one who cannot, the conclusion seems
inescapable that a significant number of cases against
unrepresented parents result in findings of neglect solely
because of the absence of counsel. In other words,
assuming a basic faith in the adversary system as a method
of bringing the truth to light, a significant number of
neglect findings (followed in many cases by taking a child
from his parents) against unrepresented indigents are
probably erroneous. It would be hard to think of a system
of law which works more to the oppression of the poor that
the denial of appointed counsel to indigents in neglect
proceedings.

In re Luscier, 84 Wn. 2d at 137-138 (citing Child Neglect: Due Process for

the Parent, 70 Colum. L.Rev. 465, 476 (1970)).

| In evaluating due process violations, Washington courts apply a
three-prong test: (1) the parent’s interests; (2) the risk of error created by
the procedure used by the State; and (3) the State’s interest. Santosky v.

Kramer, 455 U.S. 745, 754, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982); In re

Dependency of C.R.B., 62 Wn. App at 614-15. (citations omitted).

Applying the three-prong test to these facts, the trial court’s denial
of counsel was constitutional error. Ms. Przespolewski’s interest was
fundamental and “commanding”, as the proceeding ultimately denied her
parental rights to her child. Santosky, 455 U.S. at 758; C.R.B., at 615.
The child also has an interest in preventing the erroneous termination of its
relationship with its natural parents. See, Santosky, 455 U.S. at 765. (“the

parents and the child share an interest in avoiding erroneous termination”).

13



Thus, Ms. Przespolewski’s and E.P.’s rights require deference absent a
significant countervailing interest.

The State’s interests are twofold: a parens patriae interest in
preserving and promoting the welfare of the child, and providing a speedy
resolution to a dependency proceeding.2 (appendix E) Requiring counsel
to represent Ms. Przespolewski at the termination trial would not have
impaired the State’s interest in a speedy resolution of the case or the
welfare of the child. In fact, given E.P.’s interest in preventing the
erroneous termination of his right to the love and companionship of his
mother, and the significant likelihood of error in a trial without cbunsel, it
was in his best interests that his mother be provided counsel at trial. The
State must concede that no particular exigency justified the deprivation of
counsel in this case.

The most troubling aspect of this case is the risk of errorvcreated by
the court’s failure to provide counsel to Ms. Przespolewski. In evaluating
this prong, the majority erroneously concluded that Ms. Przespolews.ki:
received a “meaningful” hearing, writing, “The record reflects the court
considered the case on its merits and held the State to the requisite burden

of proof on all issues. The risk of error was not unconscionably high.”

2 See RCW 13.34.020 (“The right of a child to basic nurturing includes the right to a safe,
stable, and permanent home and a speedy resolution of any proceeding under this
chapter.”)

14



Slip Op. at 7.

But the court’s conclusion lacks any factual record to support it.
Contrary to the majority’s interpretation, the record discloses nothing
close to a meaningful and fair hearing. First, it is not clear that Ms.
Przespolewski ever understood the dependency and termination processes
as the record is repléate with examples of her lack of knowledge and
confusion, as well as counsel’s failure to adequately communicate with
her. See Petition at 3-4, see, also, Dissent at 4 (noting Ms.
Przespolewski’é; confusion at an early hearing, resultiﬂg in the admonition
of counsel to communicate with his client). Compounding the problem is
that sometime after first appointed counsel was admonished for his failure
to communicate with Ms. Przespolewski, he withdrew from the case.

The first act of Ms. Przespolewski’s next attornéy was to
withdraw. (1-12-05 RP 4) In total, he moved to Withdraw on three
separate occasioné in less than three months. (1-12-05 RP 4, 2-23-05 RP
9, 3-30-05 RP 13) It is unclear whether Ms. Przespolewski received
notice of her aﬁorneys’ multiple motions to withdraw, and the dissent
aptly commented that such “revolving representation is disturbing.”
(Dissent at 5)

Next, the trial court allowed counsel to withdraw on the day of trial

even though he had recently been in touch with his client and learned that

15



she had been participating in AA and NA. (3-30-05 RP 15) But the trial
court did not require counsel to provide this information to the court or
any other evidence to support Ms. Przespolewski’s defense.

Moreovéf, without the assistance of counsel, Ms. Przespolewski
had no one to challenge the admission of improper evidence. The record
discloses that numerous objections would have been proper. For example,
the State offered non-certified copies of court documents as evidence,
including three exhibits related to the dependency. Nevertheless, the court
admitted them, stating, “hearing no objection the court will admit 1
through 4. (3-30-05 RP 18) Objections to these documents would have
been proper under RCW 5.44.010° (appendix E); State v. Lee, 87 Wn.2d
'932, 937-39, 55; P.2d 236 (1976). Additionally, the guardian ad litem’sv
report was erroneously admitted after evidence was closed. (3-30-05 RP

59) See, In re Welfare of Ott, 37 Wn. App. 234, 240, 679 P.2d 372

(1984).

Further, counsel could have cross-examined the State’s witnesses
and objected to hearsay testimony. A State social worker was allowed to
testify, without objection, about the contents of a psychological

assessment and recommendations of a State evaluator. (3/30/05 RP 29)

3 RCW 5.44.010 provides in pertinent part: The reccrds and proceedings of any court of
the United States . . . shall be admissible in evidence in all cases in this state when duly
certified by the attestation of the clerk . . .or other officer having charge of the records of
such court, with the seal of such court affixed.

16



But no attorney was available to make a hearsay objection to the damaging
information. See, In re J.M., 130 Wn. App. at 924 (reversal required where
counsel failed to make a hearsay objection to relevant but damaging
psychological reports). This same sécial worker also relayed hearsay
information regarding Ms. Przespolewski’s participation in services. (3-
30-05 RP 32, 35) None of the adverse witnesses were present in court.

Additionally, the State’s witnesses were not subject to the crucial
rigors of cross-examination. The dissent in In re E.P. aptly noted, “it
would be impossible to determine how the State’s witnesses would have
held up under cross-examination had counsel been present and if evidence
had been presented on behalf of Ms. P.” Dissent at 6.

Fundamental fairness requires an opportunity to test the opinions
and subjective accounts of the witnesses. Ms. Przespolewski was denied
the benefit of these protections. Without such testing by counsel, “we can
only speculate as to what weaknesses in the State’s case or strengths in
[the parent’s] ca;e might have been revealed.” Inre J.M., 62 Wn. App. at
251.

In sum, the termination “trial” did not satisfy minimal due process
requirements. “The potential loss of a significant and constitutionally
protected liberty interest requires a meaningful hearing. This means, at a

minimum, the opportunity to argue the strength of one’s own position and

17



to attack the State’s position.” Id. Ms. Przespolewski was deprived of all
these protections and the risk of error was unacceptably high.
This Court should reverse the court of appeals decision and remand

for a new and fair hearing, where Ms. Przespolewski is accorded her due

process fight to assistance of counsel.

3. THE “TRIAL” FAILED TO ESTABLISH THE
STATUTORY REQUIREMENTS FOR TERMINATION OF
PARENTAL RIGHTS.

Arguments 1 and 2 show that Ms. Przespolewski was denied her
due process right to counsel and a meaningflﬂ hearing. These due process
violations render it nearly impossible for this Court to evaluate the
sufficiency of the evidence. The State’s burden of proof is strict: it must
prove its case by clear, cogent, and convincing evidence. In re Sego, 82
Wn.2d 736, 739, 513 P.2d 831 (1973) (ultimate fact in issue must be
shown to be highly probable). |

In this case, it is not possible to evaluate the “facts” under the
“highly probable” standard when the State’s evidence and witnesses were
not subject to scrutiny and testing by counsel. While the State may have
provided some evidence supporting termination, such evidence was
inherently unreliable without undergoing the rigors of the adversarial

process. Accordingly, as in her initial brief, Ms. Przespolewski asserts

that insufficient evidence supports the trial court’s findings and

18



conclusions. Br. of App. at 1-2 (assignment of error 4), 22-23. The only

remedy is a new trial.
E. CONCLUSION

For the reasons stated above, this Court should accept review.

RAP 13.4(b).
Dated this / 2 day of January, 2007.

Respectfully submitted,

m s~ /‘“A )
Maurina A Ladich ~ #24338
Attorney for Petitioner
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FILED
DEC 2 1 2008

In the Office of the Clerk of Cour’[
WA State Coun‘ of Appeals Division II1

"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

'In re the Dependency of: ) No 24098-3 i
, - )
E.P., , ) .Division Three
A minor. ) ‘PUBLISHED O'PINION

'KATO, J. — By statute derlved fromv due ptocess guarantles mdlgent
-parents have the rlght to counsel in termmatlon proceedlngs RCW 13.34. 090(2);
| Inre We/fare of J. M.,‘130 Wn. App_. 91.2, 921 , 125 P 3d 245 (2005). That ,ngh.t,
however, may’be ferfetteel -In re ~We/fafe 'of-G.E -1"16.Wr‘1 App‘ 326, .3'34 65 -‘
A.*P 3d 121 9 (2003) ln the CIrcumstances here R P. forfelted her nght to counsel.
We accordmgly afﬁrm the termmatlon of her parental rlghts

| | Whlie lncarcerated Ms. P. gave birth to E.P. on uuly 12,2004, The
“.Department Of':SOCIal and Health Services (DSHS)‘flIed-a dependen.cy action..
On JUIy 14, a shelter care hearing was-held, where the court told Ms.. R.‘to stay
‘involved in.the legal :precess and to give notiﬁcationvof ad'dress changes §0 she
could be contacted. At her reque'st, the court apeeihted counsel, Anthony

Zinman, and advised her of the right to notice of all -hearinge as well as the right
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to ‘preSent evidence As of September 8, when a shelter care review was held,
. she was stlll represented by Mr. mean | | |
- On September 15 E.P. was declared dependent bome tlme before
' Janua'ry '1?2, 2005,"when' a.‘depen'deney revrew*--hearm-g was-hel-d,»--M.r-: Zrnmanf had
apparently withdrawn as counsel-for Ms. P. and N. Sn1ith Hagopt’a’?ﬁ;»‘--Wh'cblal‘s“o
represented her husband -i‘h;f'the:;,ﬁrdceedrn:gs, h'ad been appointed as her new _
“Iaw.yer. At-the January12hear|ng Mr. Hagopian asked to withdraw as cou.ne'el
for both becausé of I-a.c‘k' of contact. On J.an’:ufa'ry 4 2005, he had ma’iléd a notice
of intént to wrthdraw as counsel for Ms P and‘her husband effective January :
14, 2005 Although |n|t|ally allowing: Mr Hagopran to w1thdraw the court”
reversed rtself and kept him-on as her counsel The termmatron< trial' was 'set for
March 30. i

o On February 23, couh’sel-mbve'd-to”postpd‘r?'re-'the'terrninatib_n 'h-.earin_g
because Ms.f”P, had “resurfaced” even theugh he'had lost cdrit'ac't with’her over
‘ the past few weeks. 'Report of P.roceeding‘s*(RP)" (Feb; 23,2005)at5. ltwashis
““sense . . . that she will be very engaged just before the actual termination trial
d»ate, such that 1 will be asked by her to represent her interests at that‘ hearing, in
a zealous manner.” /d. The court denied the continuance. . Mr. Hagopian then
reiterated to the court he had lost contact with his client an'd‘aske‘d to withdraw as

counsel.  The court also denied this request.
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: :Ms. P failed to appear for the MarchBO termination trial. Coun'selagatn
sought to withdraw_. In Suppo‘rt, Mr. Hago'pian advised the court that she had not N
commonicated with -him eyen though he .had'tocated ’her addrees and sent letters
there, whrch were unreturned He stated, “I have absolutely no rdea what her
posmon is relative to today, and am — thrnklng that my presence here would be a
waste of time and potentlalty obstructronlst So I'm asking for opportunity and
permrssron tovVW|thdr.aw." RP (Mar. 30,,2005) at 14. Counsel was allowed to
' withd-raw | |

The court proceeded wrth the termrnatron trral in Ms P.’s absence and

o »unrepresented by counsel After taklng testrmony and revrewmg the -

docum.entaryrevrd_ence‘, the ,co_urt termun-ated her paren.tal rights. ThlS appeal -
followe. ‘ | |
- Ms. P. -contends the court.yiOIated'her doe procese right.to cou‘neel Aby. |
‘allowing_ her 'l.awyer to withdraw at the beginning of the termination trial. Parents
have the stat'utor—y. right to counsel in ‘ch'ild dependency and termi'nation of
_parental rights prOCeedings RCW 13.34.090(2); G.E, 116 Wn. App. at 331-32.
But the nght may be waived. /d. at 334 | |
ln revrewmg whether a parent walved the statutory nght to counsel under
’RCW 13.34.090, the court in G.E. was gurded 'by the three way.s a criminal

defendant may waive the right. A parent nﬁay ‘(1) voluntarily relinquish the right,
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: (2) waive it by conduct or (3) forfeit it through ‘extremely dilatory conduct ” 116
'Wn App at 334 (quotmg City of Tacoma V. B/shop, 82 Wn. App. 850, 858- 59
| ‘920 P 2d 214 (1996) (cmng Unlted States v. Goldberg, 67 F. 3d 1092 1009 1102
- (3d Cir. 1995))). D
The record does not show tha_t- i\iis.'P. voluntary relinquished her right to
counsei or waived .it by conduct. The inquiry, then, is whether sne:forfeited the -
right. A parent.can forfeit'the'right'.to counsel by extremely dilatory -’conduct..
GE 1 16 Wn. Aop.' at 334. Forfeit'ure' can occur evenif Ms. P.-was not wa-rn;ed
'ebout the consequences of her e.ction-s.. Bishop, 82 Wn..App. at 859.
“In ln re Dependency of A.G., 93 Wn. App. 268, '965 P.Zd 424 (1998), the
trial court .aii‘o_wéd the motner’S: coun’eei to withdraw at the beginning-of the ,1 '
] termination nearing and the mother's parental rights were teiminated in her
absence. The A.G. COurt‘-heid-'that, becauée of 'her inaction, the mother’s ciue
process rights- were not_violate‘d. She m'ad'e no effort to appear for hearings,
including the termination trial, an.d-her.wher'eab'outS' werve'unkn‘ov.vn.\ She had not
béen in-contact with her lawyer or D’S»HS’s'Division of Child and.Family Services
for many months before it filed the termination action. Due to the mother’s own
inaction, the court noted -the lawyer “could not effectively or ethically represent

her through the termination trial.” /d. at 278.
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Herev, Ms. P appeared at the shelter oare hearing on July 14 2004.‘ She
- did not appear for shelter care revi'ew on August' 11 '.b'ut was apparently present
for the review on September 8 She did not appear for the dependency review
hearrng on January 12, 2005 On February 23 her Iawyer sought a contlnuance
of the te'rmlnatlon trial date-because Ms. P. had * resurfaced’l’ .and, even though
he had I'ost contact with her over the.past se\reral'-Weeks his “sense” was'that
~ she would ask hlm to represent her in‘a zealous manner RP-(Feb. 23, 2005) at
5. But the record belles his. belref and reflects Ms. P. dld not communlcate with
| h|m lndeed Mr. Hagoplan represented to the court: prlor to the start of the
termlnatlon trial that he had no ldea what the mother S posrtron was relatlve to
: termrnatron of her parental nghts As in A G because of her mactuon Ms.P.'s
Iawyer could not effectively or ethlcally represent heri m the termmatlon trlal
“[A] child’s right to a stable home cannot. be put on hold mtermrnably
because a parent is absent from the courtroom‘and_ -nasfar-led-to-contact his or
- her attorney.” In re D_ependency‘rof Cl.R.B.,'S‘-Z‘Wn. App. 608, 61 6, 814 P.2d
1t9’7 (1991 ) Und‘ervthe'circumstances here, Ms. P.’s failure ‘to._aot was
extremely dilatory and sufficient to justify forfeiture of her right to counsel. See

~ A/G., 93 Wn. App. at 278-80.
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Ms. P.'neVé'rtheless cen'ten.dS'-thle coqrt,sh»o'uld hehwe.appointed janoil:h'er
'”; lawyer forhér-after Mr. Hagopian withdrew. - But she forfeited h.e-f right to coUnseI 3
SO the{coun was n'_-_ot requi‘r.e‘d._to‘»a_ppoint »é.’th‘i_rd Ié\A./‘yAe'r.\ o

She also claims the court erred: b.-y denying her motion for a sonfinuance of
the términation trial. Such decisionsare within the court’s discre‘tibh and will not
be disturbed. absent abuse of 'thé{ discretion. ./n-re Schuoler, 106 Wn.2d 500,
723 P.2d 1.103' (1986). On February 23, 2005, Ms. P.'s lawyer sought the
continuance becausél he needed more 'tirﬁe.for the hearing than he originally
tﬁought the court-had set aside. .Ad}vised to the cdntra’ry, her Iawyer:theh‘argu,éd-
| that Ms P. sﬁll Heedéd the conti‘njuanvc.:e 's'o-'she‘: could be.fmor.e ‘r“eady “in fernﬁs of
éewiées that éhe.’s engaged i_n,.before March.3»0tv'h;” RP (Feb. 23, 2005) at 6.
DSHS advised ih.e_ bciurt that.she,had- not be'en engaged in'services even though
" she said she was going .to get ih\)olved. Id. at 7.. Finding ihs-ufficieﬁt _Qr.ounds to
, g.rénf the continuance, the court denied -hér mot'-io'nn. 'The record refleds the court
-relied on tenable reasons for den.ying the cOntihuance, so it did not abu:ée its
discretion. | |

| Ms. P. conte‘nds the court erred by holding the termination trial in her

absence because the one-sided nature 01; the heafing rﬁade the risk .of error
unconscionably high. Moréover, she claims tﬁe court's findings énd conclusions

do not support termination of her parental rights because she was not present

6
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and could not .preeent evidence. Notice and an eppeltunity to be heard are the
essential requisites of procedural due process. A.G., 93 Wh. 'App. at 278 (citing
- Burman'v. AStai‘e, 50 Wn. App.--433., 440, 749 P.2d 708, review denied; 110
“Wn.2d 1029 (1 988)). .Am-ong.the elernents the ceurt analyzee in deterrnining
whether a. procedure adequately r)rotects due process ri.ghte is the risk of error.
A.G., 93 Wn. App. at 278." tn termination proceedings, the risk of error in a
default proceeding that does not reach the merits of a-cas'e' is a significant .
'burden on the competlng interests of the parent the chi!d and the State CRB,
62 Wn. App. 608. /; | |
Here, hoWever there "w'as‘ a me'aningful hearing 'The cdurt took testi'rnon_y, -

rewewed the documentary ewdence and made detalled ﬁndmgs on the

: substantrve issues required to be proved by the State under RCW 13 34.180 and
' 'RCW 13.34.190. The r.ecord reflects the court consrdered the case on its merits
' _and held the State fo the requusnte burden of proof on all issues. The rrsk of error
~was not unconscronably hlgh Ms. P. had notlce and chose not to appear. Her
Iawyer could not effectively represent her because he had no communrcatlon
with her and no idea what her positton was. The cdur’t’s_ ﬁndings are supported

by the evidence and they in turn support its conclusions.
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~Affirmed.

1 CONCUR:

wa O X«

- Kato, J.
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* SCHULTHEIS, 1. (dissenting) — Because I believé that fhe risk of érror was
unacceptably high here based (;n..a denial 6f R".P.‘fs right to coﬁnsel:, I mugt respéétfuliy
dissent. | | |

. Inv'Washington, parénts have a éf'atutbry .,right'to. cdunsél_in proceedings .tQ ' ,-
tenﬁinaf_cé‘jchéir parental rights. In e Welfare of G.E., 116 Wn. App. 326, 33 132,65P3d

1219 ('2()_03) (citing RCW 1.3.3‘4.09_0."(‘22); Inre bependency éféfébe, 127 Wa2d 221, -

232, 897 P2d 1252 (1995)). The statute requires that counsel be pr.ovi'dé'd to an indigent

parent who has appeared or»rcquééted the appoinfment of counsel “[ujnless waivedin - - -« -

.

court” RCW 13.34.090(2).
A parent may (1) waive the right to counsel by vohintarily relinqﬁishing it, (2)

(1113

waive the right by éohduct, or (3)' forfeit it throug extremvelyv dil_atory conduct.”” G.E., -
1 16.Wn. App. at 334 (quoting City of Tacoma . Bishop, 82 Whn..App."SSO, 859,920 P.2d
214 (1996) (citing United States v. Gbldberg, 67 ¥.3d 1092, 1099- 1102 (3rd Cir. 1995))).

The first type of waiver réquires a knowing, intelligent, and voluntary relinquishment of a

known right, usually éhown by an afﬁrmative requeét. Bishop, 82 Wn App. at 858.
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Forfeiture results in the loss of a right based on the defendant’s extremely dilatory

- conduct, regardless of the defendant’s knowledge of the right or intent to relinquish it.

Id at)858>—59. Waiver by conduct, a hybrid of .waiver and ferfeiture, requires that the
defendant be advised of the'consequences of his actie'ns and can:be‘ base'd on conduct less
dilatory than required for forfeitur-e. Id. at 859. The‘ﬁrst type of waiver obviously does
not apply here._ f |

Ms. P. was not warned concerning the maintenance of her right to counsel. At the‘

first hearing When counsel was appointed, Ms. P. was adv-ise'd she had the right to notice

of the hearlngs at her last known address the rlght to present ev1dence that her attorney
" has subpoena power, and the r1ght to an 1mpart1a1 Judge Notably, the Judge told her that

it was 1mp0rtant that she not “dlsappear or “drop out of srght” and ¢ 1mmed1ately notlfy

anybody mvolved of any change of address SO they know how to get a hold of you

Report of Proceedmgs (RP) (July 14, 2004) at17. But that admonltlon was glven in the _' _

context of the time limitations associated with the action.
She was advised not to move Witheut giving a forwardtng address because she
Would only receive notice of hearings at her last known address. But she was not vvvarned‘
that her conduct would resnlt in the withdrawal of her counsel and that thereafter nobody |
WO'I.tld advocate her position. | |
In fact, Ms. P. was spec1ﬁcally advised that her entitlement to counsel was

conditioned only upon her timely completion of paperwork

2
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V'SerVice,of a notice of intent to.vtithdraw under CR 71(0) is not sufficient for the
-warning tequired to be set forth in the record. See G.E., 1l6 Whn. App at 337; Bishop, 82
‘ W App at 859. Such a notice Wonld be inapptopriate andpmisleading‘_ u.nderjthese |
circumstances. CR 71(b) reduires an order of the court for Wlthdra\nal of appointed -
counsel and notice of the motion to V\tithdraw and the date and. place the motion will be
heard.. , | |

. Moreover, the record is Iinsufﬁcient to show that Ms. P.’s conduct Was extremely

| dilatorj'to in\toke fotf'eiture.‘ See Bishop, 82 Wn. App. at 860, G.E., 116 Wn. App. at

. : _ . C : _
L " The maJonty cites In re Dependency of A. G 93 Wn. App 268 968 P 2d 424
, (199 8).. There the State ﬁled a termination pet1t1on and the motion was served by
: pubhcat1on and abode serv1ce At a prehmmary heanng, the mother s counsel advised
| that the mother had not contacted h1m since she was served A.G., 93 Wn App. at 274.
He s-a1d that he would continue to try to contact her before the fact—ﬁndmg h'eanng that
| was scheduled more than a month later. At that hearing, the mother’vs attorney recounted
his ““‘above and beyond’” efforts to reach h1s client, .and the court ultimately granted his
motion to withdraw. Id The heanng proceeded on the merits. The appellate court held
that while the mother had a r1ght to counsel, her due process rights were not violated by
allowing counsel to wi_thdraw'atthe be_ginning of trial because the mother’s own inaction '

caused the withdrawal. Id. at 278. The rnother had notice of the termination proceeding,

3
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but she did notv-appear at the tri'at an'd “app_ointed eounsel “could not effectitfety or
' ethlcally represent her » Id:

The majority opmlon states that counsel for Ms P. could not assurne that she
wanted to contest the proeeedings. The .-record tells -another. story. . Just '.ﬂye weeks. earl-ier,
counsel told the court that his client 'was“very engaged” and he ekpected that he would
be asked to zealously represent Ms. P. at the termination hearing. RP (Feb. 23, 2005) |
ats.. Counsel responded by asking to be removed from the case; nonetheless, he-said he
'understood‘her WiShes in no uncertain terms. | |

Counsel in 4. G demonstrated “ebove and beyond efforts” to find his client and
advocate. the mterests of his client, only if he knew what they were ’bgi}:: could not,
since he had been out of contact for six months Id at 27 3.75. The record in thls case
‘only shows counsel’s half-hearted efforts over ﬁve weeks to effect service of a |
-w1thdrawe1 notlee to “generel Odelnlery ;—whlch Would be rneffectlve in-any event unless
it complied with CR 71:(b). RP. (Jan..12, 2005} at 16. ‘Counsel-’s greatest efforts, as they
were documented, 1nvolved Wlthdrawal |

Most troubling, there is a s1gn1ﬁeant risk of error in thls case. At .one of the

arhest heanngs, Ms. P. told the Judge that she did not understand the proceedings. The

judge admomshedeounsel to work things out Wlth his chent‘and to report back the

following week. There is no record of a confirmation of her understanding.
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The eontinued difﬁcuities with -c_ounsel 'oniy add to the Vrisk. Ms. P.’s first attorney
withdrew sorﬁetime after the trial judge edmonis_hed }hir'nA. The first act of the next |
attorney wh_oArepresentedlhe.r (at iegsf as reflected in the record .on appeal) was to make a
motien tb f;vithdraw.( The record befor’e this court sho.v.vs that the triall ceurt allowed |
counsel to withdraw on three separate occasioﬁs in“:less than .sixmonths. Tﬁis revolving
representation is disturbing. |

Further, the trial coﬁrt allowed couns.el towith:dravx.f on tﬁe day'Before trial when
~ just Weeke béfore', counsel suggested that.he had evidéncé that Ms. P. had_ been attendingr
Alcoholics Ahony‘moﬁs and N-arcdti'.'cs( Anonymous meetinge. Tﬁe triel_l coﬁrt did 'ndt-' |
' reqbui»re,‘ nor didcoﬁﬁsel offer; té".p.rovild'e fhe e_vvi‘de.ncéi fo‘ ;c'hc:c(.;uz.‘t‘. If the ﬁal .‘cour.t had
| denied .the motion‘ to W'ithdraw,”coﬁ.ﬁsel eo'ul.d 'hé\.fe pfesented Sdme evidence.of Ms.. P’s .

attempts to comply with 't’he Stete’s program requirements. |

' MO're'over,. cQuhsél _coiﬂgi heve'obj eeted_ to ex:}idénCe and other ireegularitieé at trial.
- During the hearing,' the‘ State profferédnonccﬂiﬁed vcopies ‘o'f' cpurt docufnents as
evidence, ineluding three exhibits;re_lat_ed to the .uneontested-dep'eridency, and the trialx |
court annouheed, “[Exhibits] [o]ne ﬂ]mugh four have been offered. Is there any
objection? Even though they’fe ho'f c'er_tiﬁed,. heering..no objection the couﬁ will -admit |
1 through'4.” \'R.P (Mar. 30, 2005) at 18. An objectibn would have been entirely proper.
See State v. I;ee_, 87 Wﬁ.Zd 932, 937-39, 558 P.2d 236 (1976); CR 44; RCW 5.44.010.

But Ms. P. had no counsel present to object. ‘The guardian ad litem’s report was also

.5
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allowed to be admrtted after ev1dence was closed during argument See In re Welfare of
Ott, 37 Wn. App 234 240, 679 P. 2d 372 (1984) |

InlInvre Welfare ofJM 130 Wn App 912 1925, 125 P. 3d 245 (2005) this court
held that a parent was actually prejudrced by the failure of due. process for meffectlve
assistance of counsel because “[w]e can only speculate as-to What weaknesses in the
State’s case or stre‘ngths in [the parent’s] case might have been revealed_by competent‘
counsel.” ‘T would hold that it would 'be-impoe-sible-to determine how the State’s -
witnesSes Would have held up'-nnder cross-exarnination had counsel been present: and if
evidence had been presented on. behalf of Ms P |

In summary, I am troubled that the trial court allowed the mother S attorneys to
withdraw at Jeast three times. durmg the course of their brief representatlon of Ms. P.,
1nclud1ng on the day of trlal‘; I 'would fmd"the risk of error in these proceedlngs to be
- significant. I do not believe' that the record snopor_ts- a determination ‘that Ms P. forfeited
her right to counsel or that shewas',-\.?vamed.thather '-c'ondnct 'could-he deemed a waiver o'f
her right to couneel. And it is unclear Wheth_er she vtas..given-notice of her attorneys’
| nnrnerons motions to Withdraw. I would» conclude that'Ms. P. was prejndi'ced by the loss

of her right to counsel.

. . ___M%-....
< SchulthelsJ ~ V
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